Client Confidentiality
Resource 20
Resource 20 will facilitate a discussion about practices for maintaining client confidentiality.
•

Discuss the importance of client confidentiality for a lawyer’s current clients. Discuss
the limited exceptions that allow disclosureof confidential information and provide
examples of situations where such exceptions would apply. (See Rule 16-106 NMRA).
http://public.nmcompcomm.us/nmpublic/gateway.dll/?f=templates&fn=default.htm

•

Discuss a lawyer’s obligation to maintain confidentiality of clients who consult with the
lawyer but do not hire him or her or who the lawyer ultimately refuses to represent.
(See Rule 16-106 NMRA).

•

Discuss a lawyer’s obligation to maintain client confidences after the termination of the
attorney-client relationship. (See Rule 16-106 NMRA).

•

Discuss common mistakes which inadvertently cause violations of client confidentiality
and share practical pointers in and outside of one’s office for safeguarding confidential
information. Among other things, examples for discussion should include:
•
•
•
•
•
•

•

Discuss proper procedures for file keeping and ensuring that clients who
visit your office do not see information about other client matters.
Discuss the propriety of discussing your clients' cases in public (even at the
courthouse).
Discuss the conseq uence of discussing confidential information with your
client when a third party is present by invitation of your client (like their
spouse).
Discuss office procedures for maintaining and destroying client files which
impact client confidentiality.
Discuss the potential hazards of using email and faxes to communicate
confidential information concerning a case.
Discuss the lawyer’s duty to ensure that non-lawyer assistants safeguard
confidential information. (See Rule 16-106 NMRA).

Give specific examples of client information which is confidential and when such
information should or should not be revealed, including, among others:
• The propriety of disclosing that you have been retained by someone.
• Disclosing the name of your client to a third party.
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•

Sharing information about your client’s case to opposing counsel during
negotiations.

•

Discuss appropriate ways to obtain waiver of privilege and the circumstances in which it
is likely to be obtained in the new lawyer’s area of practice. Discuss the differences
between implied and express waiver.

•

Discuss a lawyer’s obligations when his clients offer (or intend to offer) testimony that
the lawyer knows or reasonably believes is false. (See Rule 16-106 NMRA).

•

Discuss the practical concerns that arise when a third party pays for a client’s
representation and wants to communicate to the client’s lawyer about that
representation. Discuss the duties owed to the client.

•

Discuss client confidentiality issues likely to arise in the new lawyer's
practical area. For example:
• When the new lawyer's client is a corporation, which communications are
confidential and with whom at the corporation can the new lawyer discuss
confidential information?
• When the new lawyer's client is the government (or a government entity), with
whom can the new lawyer discuss confidential information? What obligation
does the new lawyer have to inform the public about matters being prosecuted?
What obligation does the new lawyer have to inform the victim of a crime about
an investigation or prosecution of a subject?

•

Discuss practical issues that must be resolved when sharing office space with lawyers
not in the same firm regarding safeguarding confidential information of clients. What if
the lawyers share staff like a receptionist, secretary or a paralegal?

•

Discuss how to handle a situation where a lawyer inadvertently receives a document
containing what appears to be privileged information about an opposing party in
pending litigation. (See Restatement of the Law Governing Lawyers, Third, pgs 59-67.)

•

Share with the new lawyer your firm’s procedures to ensure that the law firm staff does
not inadvertently disclose client confidences. Discuss the tips in the attached article,
Hall, Kirk R. “Not so Well-Kept Secrets.” ABA Journal.
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