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Ethical Violations, Reporting Misconduct and the Disciplinary Process
Resource 19

This resource will facilitate a discussion about a lawyer’s obligation to report lawyer misconduct,
including the appropriate way to handle situations where the new lawyer believes another lawyer
has committed an ethical violation and where the new lawyer has been asked by a senior member
of the firm to do something that is unethical or unprofessional. This resource explores ethical
violations, the disciplinary process and a lawyer’s duty to cooperate with a disciplinary
investigation.

e Discuss a lawyer’s obligation to report lawyer/judge misconduct, including the reasons
why lawyers should report other lawyer’s misconduct and to whom such misconduct
should be reported. See Rule 16-803 NMRA. (find at
http://'www.conwaygreene.comv/nmsuw/Ipext.dii?f=templates& fn=main-h.htm&2.0 or
http://www.law.cornell.edu/ethics/nm/code/ )

» Discuss the types of factors which should be considered in determining whether
misconduct should be reported to a tribunal, disciplinary agency, prosecutor’s office, or
other authority.

e Discuss the following situations and suggest the most appropriate authority (if any) to
whom the conduct should be reported and the reasons therefore:

o Continuous discovery abuse by opposing counsel. See Rule 16-304D NMRA.
o Opposing counsel filing frivolous lawsuits or lawsuits merely to harass your
client. See Rule 16-301 NMRA and Rulel6-404 NMRA.

Egregiously unprofessional conduct during litigation. See Rule 16-304 NMRA.

o Suspected theft by an attorney of a former client’s funds. See Rule 16-115
NMRA and Rule 16-803 NMRA.

o Suspected financial misconduct by a lawyer who is guardian for an incompetent

person. See Rule 16-803 NMRA.

An attorney’s failure to pay expert fees or others costs of litigation. See Rule 16-

108 (E) NMRA.

Theft of IOLTA monies by a lawyer in your firm. See Rule17-204B NMRA and

Rule 16-115 NMRA.

o Abusive and disrespectful behavior toward counsel and/or witnesses by a judge.

See Rule 16-803B NMRA.

Client neglect because of suspected substance abuse or mental health issues by

another attorney. See Rule 16-803E NMRA.
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o Erratic and unfair behavior by a judge because of suspected substance abuse or
mental health issues. See Rule 16-803F NMRA.
Opposing counsel representing a party with whom there is a conflict of interest.
See Rule 16-107 NMRA through Rule 16-110 NMRA.

o Unauthorized practice of law by an attorney licensed in a jurisdiction other than

New Mexico. See Rule 16-505 NMRA.

Share with the new lawyer an overview of the disciplinary process, including how
complaints are initiated, who may file a complaint against an attorney. with whom they
are filed. what happens during an investigation, what to expect if a formal complaint is
filed by the disciplinary agency, what types of discipline can be imposed in New Mexico.
ete. See attached Disciplinary Process explanation and chart.
Discuss a lawyer’s ()bhg,atmn to assist in and provide information in a disciplinary
investigation, in an inquiry by a tribunal or other authority investigating a lawyer or
judge. See Rule 16-803 NMRA.
Discuss whether you should, and the best time to, obtain an attorney as your counsel in a
disciplinary investigation against you.
Review the suggestions in the attached article and discuss their application in the New
Mexico disciplinary process. Procter, Marcia L., What to Do When Disciplinary Counsel
Calls. “The Compleat Lawyer.” 1998.
Discuss the effect a grievance filed against you by your client has on your attorney-client
relationship, including the following:

o Do you have a duty to withdraw as counsel? See Rule 16-116A NMRA.

o If so, what steps should be taken to do s0? See Rule 16-116D NMRA.

o What obligation do you have to protect the client’s interests if the client indicates
in the grievance that s/he wishes to discharge you but there is a hearing or statute
of limitations or other deadline approaching in the client’s case?

[s it appropriate to communicate directly with your client to resolve the grievance,
especially if it was the result of a simple miscommunication?

Discuss then you have an obligation to report the misconduct of another attorney to a
disciplinary authority. See Rule 16-803A NMRA.

Discuss the firm’s procedure (if in an Inside E}’iﬁﬁt{}ﬂﬁgﬁ relationship) or the appropriate
action for a new lawyer who suspects that a partner in the firm has committed
misconduct. Discuss the procedure when an associate in the firm is suspected of
misconduct.

Discuss what the new lawyer should be if her or she does not know whether a a partner or
associate’s conduct is inappropriate, but he or she suspects that it might be,

O

o

See Resource 19

tat

| State Bar of New Mexico 5121 Masthead NE  Albuguergue, NM , New Mexico
87108 Telephone 505-797-6048  Fax 505-757- m{};% W F

BF frer
[

R —




i STATE BAR
of NEW MEXICO

Bripge tHE Gap
ENTORING PrOGRAM

Discuss what the new lawyer should do if a superior in the new lawyer’s firm instructs
the new lawyer to do something that the new lawyer believes to be unethical. See Rule
16-501 NMRA and Rule16-502 NMRA.

Discuss the new lawyer’s ethical responsibility to properly oversee non-lawyer assistants’
efforts to ensure that their conduct is compatible with the professional obligations of the
lawyer. See Rule16-503 NMRA.

Read and discuss the attached excerpt regarding dealing with ethical issues in your law
firm. See Walton, Kimm A. What Law School Doesn't Teach You... But You Really Need
to Know. Orlando: Harcourt Legal & Professional Publications, Inc.. 2000.

Suggest resources that the new lawyer can consult for making important ethical
decisions, including the following:

o ldentity the procedure for obtaining Inside ethics advice (if you are in an Inside

mentoring relationship.)

o Provide suggestions for finding outside ethics counsel and when such action is
recommended. Identify for the new lawyer that the State Bar of New Mexico has
an Ethics Hotline to answer ethics questions: 1-800-326-8115 or go to:
http://www.nmbar.org/legalresearch/ethicsadvisoryopinions.html Discuss
procedures for requesting or researching ethics advisory opinions of the New
Mexico State Bar.

Identify other helpful ethics materials you are familiar with, where they can be
found, and the importance of supplementing general ethics resources with
independent research on New Mexico disciplinary case law when the ethics
resources reviewed are not based on the New Mexico Rules of Professional
Conduct.
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What to Do When Disciplinary Counsel Calls

BY MARCIA L. PROCTOR

Marcia L. Proctor is a senfor lawyer in the Detroit office of Butze! Long, concentrating her praclice in
professional responsibility and risk management

An inquiry from the disciplinary agency Is as welcome as a malpractice claim or a personal lawsuit,
Like military draft notices and IRS letters, grievances are likely to cause discomfort and tension for
even the most experienced and ethical lawyer.

Evidence suggests that lawyers do not understand their professional obligations and worsen their
position before disciplinary agencies through Ignorance of the procedures and applicable case law.
A disturbingly high number of disciplinary matters result in defaults when the respondent lawyers fail
to respond within the required period of time or at all, Many respondents attempt to represent
themselves, even though they have no prior disciplinary experience and ars not familiar with the
rules or the proceedings.

Itis also true that responding to a disciplinary inquiry, even at Initial stages, can take a tremendous
amount of time, preventing the lawyer from attending to client business. If the lawyer is a solo or
smail firm practitioner, this down time can strain already overextended resources. There is alsoa
level of frustration in having to Jump through the procedural hoops when the lawyer believes the
grievance to be without foundation.

Although the disciplinary rules of each state differ, there are enforcement similarities that can guide
the lawyer who has received a disciplinary Inquiry.

Consult Counsel and Perform Research

Even if you personally are an expert in disciplinary law, seek the Input of counsel, or at least have a
qualified lawyer colieague read your answer before it is submitted to the disciplinary agency. More
and more, lawyers are engaging In "professiona responsibifity” practice, making themselives
available to collsagues in malpractice, licensing, and risk management matters,

Those who concentrate in this legal field can be located by reviewing ads in lawyer publications,
contacting authors of regulatory articies, or noting the counsel of record in published cases. Other
sources are the Assoclation of Professional Responsibiiity Lawyers, members of the stale bar athics
committees (not the enforcement arm), professional flabllity carriers, and law school efhics

profassors,

fake the tme 1o research the ethics issues and whether discipline has been impossd in similar
matters before rasponding. In addition to ethics rules, some jurisdictions consider criminal offenses
{including misderneanors) and court rule viclations as grounds for discipliine. Become famitiar with
any ethics rule that might concelivably apply to the inquiry, and use terminology from those
standards in the response. Most states have reference tools available such as ethics opinions,
disciplinary case law, and court decisions. Westlaw, Lexis/Nexis, and the ABA/BNA Lawyers Manual
on Professional Conduct provide national references on most ethics toples,

http:/fwww abanet.org/genpractice/compl Rescurce 19
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Tell Law Firm Colleagues

Whether out of competitive concerns, embarrassment, or lack of understanding, many respondents
keep a disciplinary inquiry secret, If the respondent is a member of a multi-lawyer firm, howsver, the
respondent owes a fiduciary duty to other firm members to disclose information that may affect the
firm's liabllity, reputation, or the way firm clients are served. If the respondent is a sole practitioner,
arrangements may need {0 be made for handling client matters when the respondent cannot.

Firm members and office sharers might be contacted about the grievance during the investigation,
or may be able to serve as mitigation or character witnesses. If they do not know about the inquiry,
they cannot be prepared to render the best assistancs. Firm procedures may need to be adjusted or
audited in order to determine the extent of any problem or to corroborate that no problem exists.
Firm members may need to assist in gathering records, attending meetings, and responding to the

disciplinary inquiry.

The firm's professional liability policy might cover disciplinary defense costs. If the Inquiry is never
reported, the respondent loses that source of expertise and financial assistance should the process

become lengthy and complex.

Some disclplinary systems offer probation, counseling, mentoring, and other diversionary
dispositions in lieu of formal discipline. If the law firm or office sharers know of the disciplinary
situation and are willing to participate In such programs, it may be easier to negotiate a diversionary

resolution.

The firm is responsible for handling client matters when the respondent is unable to do so. If
disclplinary rules require the respondent to attend a hearing, the law firm may have to stand in for a
cllent matter in another forum, Also, if the respondent's license is suspended or revoked, the law

firm must manage the transition of the workload.

if the respondent is a sole practitioner, having other lawyers ready to cover client matters Is an even
greater necessity. If the sole practitioner does not ensure that cllents continue to be served promptly
and competently, there may be no practice to preserve once the grievance is resolved, Office
sharers, other lawyers in the respondent's field of practice, or other lawyers whose offices are
located proximately to the respondent’s are candidates for the respondent's confidences,

The respondent may become less productive in the firm because of the stress of the grievance and
insecurity about a position in the firm, to the point that counseling or leave time will be appropriate. If
the firm knows the reasons for the respondent's distraction, the firm is more likely to be
understanding and accommodating,

Most grievances are filed by members of the public, both clients and noncllents. A much smaller
number are initiated by fawyers and judges. If other members of the firm have unrelated cases
before the complaining judge or with the same opposing party, the lawyers may wish to adjust
strategies of the case. If the firm represents the complaining client on cther matters, conflict rules
may require withdrawal, {(According to ABA Model Rule 1.7(b), the lawyer's interest in defending the
grievance may materially limit representation of the complainant in other matters.)

Answer the Inquiry

oyloul Ul leyal maliers is one of the most flequenily raised compiainis, and one of tne areas or
conduct most frequently sanctioned, It s not surprising, therefore, that respondents as a group
neglect disciplinary inquirles. They fail to answer, fail to answer on time, and fali to appear In
procsedings.

Although every communication from the disciplinary agency should be taken seriously, the initial
inquiry should receive immediate and professional altention. The initial inquiry is an opportunity for
the respondent lawyer to resolve the matter without further proceedings. By sending the notification,
the agency is affording the respondent due process rights of learning of the complaint and providing

http://www.abanet.org/
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an explanation. The vast majority of complaints are closed at early stages, either because the facts
: are different from those alleged in the complaint, or because the complaint alleges problems that are
not violations of the ethics code.

There is a set time frame for response to a disciplinary inquiry. Doing nothing, i.e., failing to provide
any response, Is not just a default but may also be separate grounds for misconduct. if a respondent
believes there Is a constitutional right to refrain from answering all or part of the inquiry, that claim
must be made within the prescribed time frame. Failing to respond may be deemed lack of
cooperation with the disciplinary process, and may result in the imposition of discipline even when
you are acquitted of the underlying misconduct.

All jurisdictions have a version of ABA Model Rule of Professional Conduct 1.6(b)(2), which allows a
lawyer to candidly respond to grievances without fear of improperly revealing client confidences and
secrets. Many jurisdictions also provide that a client who files a grievance waives any atiorney-client

privilege.

The answer to an initial disciplinary Inquiry may be of sufficient quality to dispose of the disciplinary
matter without further proceedings. Although you should not volunteer information beyond the scope
of the inquiry, your response should be completely cand!d. A false or untruthful answer to a
grievance Is a separate ground for discipline. Your response should be professional and
unemotional, and avoid derogatory references to the complainant, the court, or the discipline
system. The response might be shared with the complainant, or might eventually becoms part of a
public record If formal proceedings are initiated.

Dutles to Clients

You are not prohibited from having contact with the complainant. If a current client was the
complainant and you could not communicate, the underlying representation could not proceed and
withdrawal could not be accomplished, since It requires notice to the client and proper counseling of

the client's options.

If contacting the complainant about the grievance, take care to follow ethics rules governing
contacts with represented and unrepresented persons under ABA Model Rules 4.2 and 4.3. Do not
negotlate with the complainant to withdraw the grievance, do not use threats, and, If the complainant
is a current client, do not cease performing legal work. Do not ask potential witnesses not to
cooperate with the disciplinary investigation. Some states have opined that a lawyer may not offer or
make an agreement restricting a party or counsel for a party from bringing information concerning a
lawyer's ethical misconduct to the attention of the disciplinary agency.

Further, since disciplinary authorities may act sua sponte and need not await a "complainant,” an
agreement to withdraw a grievance would have no practical benefit. In virtually every state,
compilainants and complaints are immune from suit for communications made to the disciplinary

agenciss.

Even if the complainant is a current client, you may not be able to withdraw from the representation.
Every grievance does not create grounds for withdrawal. If a matter is before a tribunal, withdrawal
is not effective until the adjudicator rules on the motion to withdraw, even If the client is in favor of

discharge,

it Is improper to charge a enmplaining alient for the time vou taka to nrepgre vour respenso to the

grievance. Fulfilling professional responsibliities to the é%z%;z?é&ary system is a personal obligation of
the fawyer, and not something chargeable to a client. The contract between you and the client is for
services you are to perform in the client's legal matter. The client has not agreed to be charged for

your grievance defense.

Private Dispositions

The disciplinary rulss of most states provide a range of disciplinary sanction options, both public and

http://www. abanet. org/genpracti
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private, Private disposlitions are avallable at the initial inquiry stages before formal charges have
been filed and before the matter becomes public. If the inquiry Is not dismissed as maritless after
you respond, you may wish to consider private disposition.

Private dispositions may be a reprimand cr admonition to which the respondent consents, or

diversionary options such as alcohol counssling, mentoring, or supervised practice. Diversicnary
optlons are tailored to the needs of the particular respondont and negotiated with the discipiinary
agency. If the terms of the diversion are not fulfitied, the underlying conduct may be reopened for

formal proceedings.

Private dispositions become part of the respondent's discipline record, but are not generally
released or published. Admonitions are admissible In subsequent grievance matters usually only in
determining the degree of sanctions that may be imposed. Since admonitions arise without formal
hearing records and perhaps with incomplete investigative files, the respondent should create and
permanently maintain a detalled record of any mitigating facts and circumstances, excuipatory
information, and any defenses to the grievance glving rise to the private disposition. 1t might be
appropriate, after consuitation with counsel, to file a qualified objection indicating that although the
admonition Is accepted, there are perceived weaknasses in the conclusions sst forth in the

admonition or in the grievance.

Public Proceedings

If formal proceedings are initiated, a complaint Is filed before the disciplinary agency and served on
the respondent. The procedurai rules applicable are found in the disciplinary enforcement rules of
the jurisdiction. The applicability of the rules of civil procedure in disciplinary proceedings vary
greatly from state to state, In some states, the civil rules apply unless a disclpline rule is on point; in
other states, the civil rules do not apply unless specifically referenced in the discipline rules.

Pleadings must be served on the disciplinary counssl, and servica must be made by personal
service or registered or certifisd mail. A respondent must file an answer within a specific time, or in
most states will be subject to a default with the same effect as a default in a civil action. Extenslons
of time to respond may be granted upon motion and a showing of good cause. If a respondent is
represented by counsel in the formal proceedings, counsel should file an appearance. Affirmative
defenses, including a defense of disability or substance abuse, must be ralsed in a timely manner,
Any refusal to answer based upon a claim of constitutional rights must be affirmatively raised within

the prescribed time frame.

The rules for disqualification of judges In the jurisdiction generally apply to disciplinary adjudicators.
{Sese the ABA Model Rules for Lawyer Disciplinary Enforcement, Rules 2F and 3F; ABA Mode! Code

of Judicial Conduct, Rule 3E.)

A rgspondent is required to porsonally appear at the formal hearing and to submit to cross-
aexamination, If you fail fo appear at the disciplinary hearing and fall to file an answer, the charges
may be deemed admitted and a default entered. Failure {o answer and failure to appear make it
impossible for the adjudicating body 1o determine what Is happening with the respondent and is
deemed to be a lack of respect for the professional regulatory system. Although you may invoke the
Fifth Amendment protection against selfinorimination in a proper case, you may not refuse fo testify
or to respond fo subpoenas for required records.

There are two purposes of the formal hearing: (11 o determine whether the charoed misconduct has
peen sslablished, and (2) 1o determing tha appropriste sanction, fany, 1o be imposed. The two
questions might be addressed in hearings held on separale dales or one Iimmadiately following the
gther, if you are not sufficiently prepared {o present mitigating evidence immediately after the
misconduct hearing, you should request a continuance, You should be prepared to move forward on
the question of appropriate sanction, however, and should not assume continuances will be

routinely granted.

Constiiutional Challenges
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Historically, the disciplinary system has been slow to respond to constitutional law developments. It
* lakes a while for constitutional decision making to percolate through rulemaking bureaucracies
anyway, and lawyers are more likely to tend to their clients’ needs than fo the lawyers' own

regulatory rulemaking.

Valid constitutional challenges should be ralsed in the context of the primary disciplinary
proceedings. Too many respondents walt until all disciplinary proceedings have been exhausted
and disciplinary sanctions have been imposed before articulating the constitutional arguments that
might be applicable, Ancillary attacks in state or federal courts have uniformly been dismissed for
lack of jurisdiction. The appellate path of all disciplinary actions will end at the highest court of the
state. Appeals from the state supreme courts must be taken to the U.S. Supreme Court,

Stipulated Discipline

A respondent may offer a plea of nolo contendere, admitting all essential facts in the formal
complaint or any of the allegations In exchange for a stated form of discipline and on condition that
the plea, admission, and discipline is accepted by the adjudicating agency. If the stipulation Is not
accepted by the hearing panel, the offer is deemed withdrawn and statements made in connection
with it are not binding on the respondent or the disciplinary counsel and are not admissible in
discipline proceedings. A large number of disciplinary dispositions each year are stipulated matters.

Prepare for the Consequences

While you should not attempt to resign, since in most jurisdictions, a resignation from the bar will not
be accepted while a grievance is pending, you should prepare for the possibllity of suspension or
disbarment. If a respondent is suspended or disbarred, disciplinary rules require notifications to be
made to clients, opposing counsel, and tribunals before which any matters are pending, and that the
respondent file proof that the notifications were made. A respondent may not engage in the practice
of [aw after the effective date of a suspension or revocation,
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Complaint
dismissed (This
can be with a
Letter of
Caution.)

An Overview of the Disciplinary Process

Written complaint is
received

Complaint sent to
Respondent-Attorney

Response Received

Complainant
may request
review of
decision to
dismiss
complaint

File sent to
Disciplinary
Board member
for review of
decision to

dismiss

Gather any information

needed from
Complainant,

Respondent-Attorney, or

other sources

Case Docketed for formal

Reviewing officer

File sent to

investigation
———— e Formal
Disciplinary
T Charges Filed

)

Respondent-Attorney’s

Answer dug within 20 days
Approves Approves Recommends
Dismissal Informal other discipline Hearing Committee (2 lawyers, 1
Admonition

Board member
may uphold
dismissal or
refer file back
to disciplinary
counsel for
further
mvestigation

non-lawyer) Takes evidence, or,
considers Consent to Discipline,
makes Findings of Fact and
Conclusions of Law and
recommends discipline or dismissal

Disciplinary Board (usually a 3
member panel) may accepl, reject
or modify Findings of Fact and
Conclusions of Law and

recommended discipline

Supreme Court may accept, reject
or modify Disciplinary Board’s
recommengation




