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New Mexico State Bar Foundation
Center for Legal Education

CLE PROGRAMMING

from the Center for Legal Education

In-person programs subject to current public health guidelines. Should changing guidance
make meeting in-person not possible, registrants will be transferred to virtual format or
given a refund. All visitors to the State Bar Center are encouraged to read the latest COVID
information at the CDC website and take any actions to keep themselves and others

comfortable and healthy as we continue to transition out of the pandemic.

SEPTEMBER 15

Webinar

2022 Employment and Labor Law
Institute-Day 1

28G,1.0EP

1-5p.m.

$184 Standard Fee

SEPTEMBER 16

Webinar

2022 Employment and Labor Law
Institute-Day 2

28G,1.0EP

12:30-5 p.m.

$184 Standard Fee

SEPTEMBER 20

In-Person of Webcast

Basic Financial Literacy for Lawyers
20G

1M am-1pm.

$98 Standard Fee

SEPTEMBER 21

Webinar

Elder Law Summer Series: Client
Capacity, Diminished Capacity,
and Declining Capacity. Ethical
Representation and Tools for
Attorneys

1.0 EP

Noon-1 p.m.

$49 Standard Fee

SEPTEMBER 22
Webinar

Overview of Workers’
Compensation Issues
1.0G

9-10 a.m.

$49 Standard Fee

"4

:SEPTEMBER 23

:In-Person Only

:IP Institute: United States
‘Patent and Trademark Office in
:New Mexico

‘525G,1.0EP

:8:30 a.m.—4:35 p.m.

:$282 Standard Fee

:SEPTEMBER 29
:In-Person or Webcast :
:2022 Family Law Fall Institute-Day 1 :
‘45G,1.0EP

;9 am.—-4 p.m.
:$259 Standard Fee

:SEPTEMBER 30
:In-Person or Webcast '
2022 Family Law Fall Institute-Day 2 :
:6.0G

‘9 a.m.—4:30 p.m.
:$282 Standard Fee

:OCTOBER 5

: Webinar

:Basics to Trust Accounting:
‘How to Comply with Disciplinary
‘Board Rule 17-204

1.0 EP

:9-10 a.m.

:$55 Standard Fee

‘OCTOBER 6

: Webinar

:Communication Breakdown:
‘It's Always The Same (But It's
:Avoidable)

110G

:9-10 a.m.

:$49 Standard Fee

: OCTOBER 7

. In-Person or Webcast

. 2022 Health Law Symposium
© 35G,20EP

: 10 a.m.—4:30 p.m.

© $259 Standard Fee

: OCTOBER 12

: Webinar

. Mandatory Succession Planning:
. It Has To Happen, But It Doesn’t
© Have To Be That Difficult

1.0 EP

© 9-10a.m.
© $49 Standard Fee

: OCTOBER 19

: Webinar

. Essential Law Firm Technology:
: The Best Of What's Out There

Presented by Baron K. Henley, Esq.

110G
- 2-3p.m.
: $49 Standard Fee

: OCTOBER 20

. In-Person or Webcast

: 2022 Solo & Small Firm Institute
: 2.0G, 4.0 EP4

: 9a.m.—4:30 p.m.

: $282 Standard Fee

- OCTOBER 27

. Webinar

. Law Practice Management for New
. Lawyers

:1.0G

2-3 p.m.

: $49 Standard Fee

Register online at www.sbnm.org/CLE or call 505-797-6020

2 BarBulletin - September 14, 2022 - Volume 61, No. 17


http://www.sbnm.org/CLE

Co-counsel for your
toughest cases.

In-house expertise in all catastrophic cases including
carbon monoxide and electrocutions.

Over $20 million in co-counsel settlements in 2021 (
and more than $1 billion in the firm's history. ‘

= {:‘ﬂ
Call us for your next case, 505.832.6363.
SpenceNM.com.
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September . September
15 : 28

Public Law Section
noon, virtual

16
Family Law Section
9 a.m,, virtual

22

Elder Law Section

noon, virtual

23

Immigration Law Section
noon, virtual

28

Intellectual Property Law Section
noon, JAlbright Law LLC

October

4
Health Law Section
9 a.m., virtual

5
Employment and Labor Law Section
noon, virtual

13

Children's Law Section
noon, virtual

14
Prosecutors Section
noon, virtual

18
Solo and Small Firm Section
noon, virtual/State Bar Center

Consumer Debt/Bankruptcy Workshop
: 6-8 p.m,, virtual

October

5

Divorce Options Workshop
© 6-8 p.m., virtual

26

© Consumer Debt/Bankruptcy Workshop
: 6-8 p.m.,, virtual

November
2

Divorce Options Workshop
: 6-8 p.m,, virtual

December
7

Divorce Options Workshop
: 6-8 p.m, virtual

14

Consumer Debt/Bankruptcy Workshop
© 6-8 p.m., virtual

About Cover Image and Artist: Samuel and Julie Sandoval, both Albuquerque natives, work as a team to design and
create original wood and resin wall hangings, charcuterie boards and other artistic home décor. They enjoy finding unique
and exotic wood and transforming it into artwork with colorful resin inlays. Their work is displayed at The

ABQ Collective at 1321 Eubank NE, Albuquerque, NM.
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Notices

Court NEws
New Mexico Supreme Court
Rule-Making Activity

To view recent Supreme Court rule-
making activity, visit the Court's website at
https://supremecourt.nmcourts.gov. To view
all New Mexico Rules Annotated, visit New
Mexico OneSource at https://nmonesource.
com/nmos/en/nav.do.

Supreme Court Law Library

The Supreme Court Law Library is
open to the legal community and public
at large. The Library has an extensive
legal research collection of print and
online resources. The Law Library is
located in the Supreme Court Building
at 237 Don Gaspar in Santa Fe. Build-
ing hours: Monday-Friday 8 a.m.-5
p.-m. Library Hours: Monday-Friday
8 a.m.-noon and 1-5 p.m. For more
information call: 505-827-4850, email:
libref@nmcourts.gov or visit https://
lawlibrary.nmcourts.gov.

Bernalillo County
Metropolitan Court

Announcement of Vacancy

A vacancy on the Bernalillo County
Metropolitan Court (Criminal) will exist
as of Oct. 1, due to the retirement of the
Hon. Judge Sandra Engle, effective Sept.
30. Inquiries regarding the details or as-
signment of this judicial vacancy should
be directed to the Administrator of the
Court. Applicants seeking information
regarding election or retention if ap-
pointed should contact the Bureau of
Elections in the Office of the Secretary of
State. Applicants can access application
forms at https://lawschool.unm.edu/
judsel/application.html or have forms
emailed to them by contacting the Judi-
cial Selection Office at akin@law.unm.
edu. The deadline for applications has
been set for Sept. 22 at 5 p.m. Applica-
tions received after that time will not
be considered. The Bernalillo County
Metropolitan Court Judicial Nominat-
ing Commission will meet at 9:30 a.m.
on Oct. 11 to interview applicants at
the State Bar of New Mexico, located at
5121 Masthead Street N.E., Albuquer-
que, New Mexico, in their conference
rooms, with no mask or social distancing
requirement. The Committee meeting is
open to the public and those who wish
to be heard about any of the candidates
will have an opportunity to be heard.

Professionalism Tip

With respect to the courts and other tribunals:

| will be a vigorous and zealous advocate on behalf of my client, but I will
remember that excessive zeal may be detrimental to my client’s interests or the

proper functioning of our justice system.

New Assignment for
Judge Nina Safier

Upon the retirement of Metropolitan
Court Judge Sandra Engel, effective Oct.
1, Judge Nina Safier, Division XVII, will
be assigned the misdemeanor criminal
docket previously assigned to Judge
Engel, Division XI.

New Assignment for
Judge Claire A. McDaniel

With Gov. Lujan Grisham's appointment
of Claire A. McDaniel to Division XVI of the
Metropolitan Court, effective Sept. 6, Judge
McDaniel will be assigned to the Felony
Division.

Bernalillo County
Metropolitan Court Judicial
Nominating Commission
Candidate Announcement

The Bernalillo County Metropolitan
Court Judicial Nominating Commission
convened on Aug. 19 at the Bernalillo Coun-
ty Metropolitan Courthouse, located at 401
Lomas NE, Albuquerque, New Mexico and
completed its evaluation of the 10 candidates
for the one vacancy on the Bernalillo County
Metropolitan Court due to the appointment
of the Hon. Judge David Murphy to the Sec-
ond Judicial District Court, effective July 22.
The Commission's recommended candidates
for Gov. Michelle Lujan Grisham's consid-
eration include Shonetta Estrada, Michael
Philip Fricke, Claire Ann McDaniel and
Daniel Roberson.

Second Judicial District Court
Appointment to Second Judicial

Disrict Court Bench

Gov. Michelle Lujan Grisham has
announced the appointment of David
A. Murphy to the Second Judicial
District Court bench. Effective July 23,
Judge Murphy has been assigned to fill
Division XXX, the new judgeship cre-
ated when Gov. Lujan Grisham recently
signed into law House Bill 68. Judge
Murphy will be assigned Criminal
Court cases previously assigned to Judge
Alisa Hart, Division XXI. Pursuant
to New Mexico Supreme Court Order

22-8500-007, peremptory excusals have
been temporarily suspended during the
COVID-19 Public Health Emergency.

STATE BAR NEWS
Equity in Justice Program
Have Questions?

Do you have specific questions about
equity and inclusion in your workplace or
in general? Send in anonymous questions
to our Equity in Justice Program Manager,
Dr. Amanda Parker. Each month, Dr. Parker
will choose one or two questions to answer
for the Bar Bulletin. Visit www.sbnm.org/eij,
click on the Ask Amanda link and submit
your question. No question is too big or too
small.

Board of Bar Commissioners
Meeting Summary

The Board of Bar Commissioners of
the State Bar of New Mexico met on Aug.

11 at the Hyatt Regency Tamaya Resort &

Spa. Action taken at the meeting follows:

» Approved the May 20, 2022 meeting
minutes;

o Presented a draft of Three-Year Strategic
Plan for 2023-2025 from the Board Retreat
in May;

» Nominated Commissioner Aja Brooks as
Secretary-Treasurer and Commissioners
Erin Atkins as President-Elect for 2023;
the Board will vote on the nominations
at the October meeting;

o Approved the revised Memorandum of
Understanding between the State Bar and
the NM State Bar Foundation;

o Received a report on and ratified action
taken by the Executive Committee, in-
cluding: 1) approved the Annual Awards
Committee recommendations for the 2022
recipients; 2) approved a late fee waiver; 3)
approved an inflation adjustment for staff;
4) approved a resolution for the 401(k)
Plan which was required due to the new
laws; and 5) update regarding a response
to the AOC’s RFP for the Medical Review
Commission administration;

o Received areport from the Annual Awards
Committee on the 2022 award recipients,
which were presented during the State
Bar’s Annual Meeting;

o Received a report from the Finance
Committee about the Committee's Aug.
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10 meeting in which the Committee: 1)
reviewed and accepted the June 2022
Financials; 2) reviewed the Client Protec-
tion Fund, Access to Justice and Judges
and Lawyers Assistance Program Second
Quarter 2022 Financials; and 3) the next
meeting will be in October to approve the
2023 Budget, which will be held separately
from the Board meeting;

Received a report from the Policy and
Bylaws Committee and approved amend-
ments to the State Bar Bylaws regarding
an automatic carryover of section funds
and the sunset provision for sections and
committees to an evaluation process every
four years;

Received an update on the Legal Special-
ization Commission, which established
two paths to specialization; one path
encourages attorneys to partner with
national legal specialization organizations
that offer an exam component, while the
other path invites attorneys to write their
own specialized exam specific to their
practice area. The extensive accomplish-
ments of the Commission included
writing Specialization specific policies
and procedures and establishing relation-
ships with testing experts, the ABA Legal
Specialization Commission and other state
Legal Specialization programs;

Reported that the AT] Fund Grant Com-
mission met in May and awarded $900,000
to 10 civil legal service providers;
Received the President’s Report as follows:
1) she appointed Quinn Lopez to the Risk
Management Advisory Board for a four-
year term; 2) she provided an overview
on the Annual Meeting programming
and events; and 3) she reported on her
attendance atthe Jackrabbit Bar Confer-
ence in Deadwood, South Dakota, in June;
Received a report on the NM State Bar
Foundation Board's August meeting when
it approved the revised MOU between the
organizations. The fundraising consultant
met with all of the board members and will
present his final report at their November
meeting;

Received reports from the Senior Lawyers,
Young Lawyers and Paralegal Divisions;
Reported that the Bar Foundation submit-
ted a response to the RFP regarding the
VAP Program and was selected to take
on the program, which is currently run
by NM Legal Aid; it will be an expanded
program and assist those who don't qualify
under the current program;

Received a written report on the ABA
House of Delegates from the State Bar’s
representative;

+ Received an update on the Cannabis Law
Section, which held its Annual Institute
during the Annual Meeting;

o The 2023 Annual Meeting will be held
again at the Hyatt Regency Tamaya Resort
and Spa and the dates are July 26-29; and

o The remainder of the Board meetings
are scheduled for Oct. 21 with a Member
Appreciation Reception following the
meeting and Dec. 14 in Santa Fe, which
was moved from Dec. 7.

Note: The minutes in their entirety will
be available on the State Bar’s website
following approval by the Board at the
Oct. 21 meeting.

New Mexico Judges and
Lawyers Assistance Program
The Suicide and Crisis Lifeline

Started July 16, the 988 Suicide and
Crisis Lifeline is now available nationwide.
The Lifeline provides 24/7 all year round,
free and confidential support for people in
distress, prevention and crisis resources for
you or your loved ones and best practices for
professionals. For more information, visit
www.988nm.org.

NMJLAP Committee Meetings

The NMJLAP Committee will meet at
4 p.m. on Oct. 16 and Jan. 12, 2023. The
NMJLAP Committee was originally de-
veloped to assist lawyers who experienced
addiction and substance abuse problems
that interfered with their personal lives or
their ability to serve professionally in the
legal field. The NMJLAP Committee has
expanded their scope to include issues of
depression, anxiety, and other mental and
emotional disorders for members of the
legal community. This committee continues
to be of service to the New Mexico Judges
and Lawyers Assistance Program and is a
network of more than 30 New Mexico judges,
attorneys and law students.

Free Well-Being Webinars

The State Bar of New Mexico contracts
with The Solutions Group to provide a free
employee assistance program to members,
their staff and their families. Contact the
Solutions Group for resources, education
and free counseling. Each month in 2022,
The Solutions Group will unveil a new
webinar on a different topic. Sign up for
“Echopsychology: How Nature Heals” to
learn about a growing body of research that
points to the beneficial effects that exposure
to the natural world has on health. The next

www.sbnm.org

—Featured —

_Member JHESil

1)

DEFINED

FITNESS

Defined Fitness offers State Bar
members, their employees and im-
mediate family members a discounted
rate. Memberships include access to
all five club locations, group fitness
classes and free supervised child care.
All locations offer aquatics complex
(indoor pool, steam room, sauna and
hot tub), state-of-the-art equipment,
and personal training services. Bring
proof of State Bar membership to any
Defined Fitness location to sign up.
www.defined.com.

webinar, “Pain and Our Brain” addresses
why the brain links pain with emotions. Find
out the answers to this and other questions
related to the connection between pain and
our brains. The final webinar, “Understand-
ing Anxiety and Depression” explores the
differentiation between clinical and "normal"
depression, while discussing anxiety and the
aftereffects of COVID-19 related to depres-
sion and anxiety. View all webinars at www.
solutionsbiz.com or call 505-254-3555.

Monday Night Attorney Support
Group

The Monday Night Attorney Support
Group meets at 5:30 p.m. on Mondays by
Zoom. This group will be meeting every
Monday night via Zoom. The intention
of this support group is the sharing of
anything you are feeling, trying to man-
age or struggling with. It is intended as a
way to connect with colleagues, to know
you are not in this alone and feel a sense
of belonging. We laugh, we cry, we BE
together. Email Pam Moore at pmoore@
sbnm.org or Briggs Cheney at bcheney@
dsc-law.com for the Zoom link.
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The New Mexico Well-Being
Committee

The N.M. Well-Being Committee was
established in 2020 by the State Bar of
New Mexico's Board of Bar Commis-
sioners. The N.M. Well-Being Com-
mittee is a standing committee of key
stakeholders that encompass different
areas of the legal community and cover
state-wide locations. All members have
a well-being focus and concern with
respect to the N.M. legal community. It
is this committee’s goal to examine and
create initiatives centered on wellness.

Young Lawyers Division
Help New Mexico Wildfire Victims
In partnership with the Federal
Emergency Management Agency and
the American Bar Association’s Disaster
Legal Services Program, the State Bar of
New Mexico Young Lawyers Division is
providing legal resources and assistance
for survivors of the New Mexico wild-
fires. The free legal aid hotline opened on
June 6 and we need more volunteers. Fire
survivors can call the hotline toll free at
888-985-5141 Monday through Friday,
9 am. to 1 p.m. MST. Individuals who
qualify for assistance will be matched
with New Mexico Lawyers to provide
free, limited legal help in areas like
securing FEMA benefits, assistance
with insurance claims, help with home
repair contracts, replacement of legal
documents, landlord/tenant issues and
mortgage/foreclosure issues. Volunteers
do not need extensive experience in any
of the areas listed below. FEMA will pro-
vide basic training for frequently asked

questions. This training will be required
for all volunteers. We hope volunteers
will be able to commit approximately
one hour per week. Visit www.sbnm.org/
wildfirehelp for more information and to
sign up. You can also contact Lauren E.
Riley, ABA YLD District 23, at 505-246-
0500 or lauren@batleyfamilylaw.com.

UNM ScHooL oF Law

Law Library Hours

The UNM Law Library facility is
currently closed to guests. Reference
services are available remotely Monday
through Friday, from 9 a.m.-6 p.m. via
email at lawlibrary@unm.edu or phone
at 505-277-0935.

OTHER BARs
The Center for Civic Values
Judges Needed for Middle School
Mock Trial Program at Bernalillo
County Metrpolitan Court

The upcoming New Mexico Middle
School Mock Trial Program is an in-
novative, hands-on experience in the
law for seventh and eighth grade middle
school students, and it needs judges.
This inaugural year, 20 teams from New
Mexico will head to Albuquerque to try a
case and learn about the judicial system.
The trials will be held Nov. 11-12 at the
Bernalillo County Metropolitan Court
in Albuquerque. Those interested in
attending may sign up at https://civicval-
ues.org/mock-trial/registration/middle-
school-judge-volunteer-registration/ by
Now. 1. If you have any questions, please
contact Kristen Leeds at the Center for

Civic Values at 505-764-9417 or Kris-
ten@civicvalues.org.

Judges Needed for Gene Franchini
New Mexico High School Mock

Trial Competition

The Gene Franchini New Mexico
High School Mock Trial Competition,
open to high school students of all ages
and abilities, needs judges for its next
event. The qualifier competitions will be
held Feb. 17-18, 2023 at the Bernalillo
County Metropolitan Court in Albu-
querque and the Third Judicial District
Court in Las Cruces. Those interested
in attending the event may sign up at
https://civicvalues.org/mock-trial/reg-
istration/judge-volunteer-registration/
by Feb. 4, 2023. You may direct any
questions to Kristen Leeds by email at
Kristen@civicvalues.org or by phone at
505-764-9417.

New Mexico Workers'
Compensation Administration
Notice of Public Hearing

The New Mexico Workers' Compen-
sation Administration will conduct an
in-person public hearing on the adop-
tion of new WCA Rules on Oct. 21 at
1:30 p.m. at the Workers' Compensation
Administration at 2410 Centre Ave. S.E.,
Albuquerque, NM, 87106. The proposed
rule amendments are available at https://
www.workerscomp.nm.gov/. Written
comments on the changes can be sent to
gc.clerk@state.nm.us and will be accepted
until 5 p.m. on Oct. 28. The WCA proposes
to repeal and replace Parts 4 and 7 and
other changes to Parts 1, 5, 6, 12 and 13.

DID YOU KNOW?

Pursuant to Rule 16-119 NMRA, effective October 1, 2022, every lawyer practicing law in the State of New Mexico must have
a written succession plan, either alone or as part of a law firm plan.

As part of your annual registration statement beginning in the Fall of 2022, you will have to certify compliance with the Rule.

Beginning July 27, 2022 listen to a Succession Planning podcast on SBNM is Hear, and look for Succession Planning CLEs at
the State Bar Annual Meeting in August 2022, and by webinar on September 13, 2022 and October 12, 2022.

For more information, please contact the State Bar Professional Development Program at 505-797-6079 or the State Bar
Regulatory Programs at 505-797-6059.

@ State Bar s
New Mexico

Est. 1886
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Legal Education

September

14 Ethics for Business Lawyers
1.0 EP
Teleseminar
Center for Legal Education of NMSBF
www.sbnm.org

15 Law & Technology Series:
Techniques in Electronic Case
Management (TECM) Workshop
162G
Live Program
Administrative Office of the US
Courts
www.uscourts.gov

15 2022 Employment and Labor Law
Institute - Day 1
2.8G, 1.0EP
In-Person and Webcast
Center for Legal Education of NMSBF
www.sbnm.org

16 2022 Employment and Labor Law
Institute - Day 2
2.8G, 1.0EP
In-Person and Webcast
Center for Legal Education of NMSBF
www.sbnm.org

16 2022 Annual Meeting & Luncheon
1.0ER, 1.0G
Live Program
New Mexico Defense Lawyers
Association
www.nmdla.org

October

5 Basics of Trust Accounting: How
to Comply with Disiplinary Board
Rule 17-204
1.0 EP
Webinar
Center for Legal Education of NMSBF
www.sbnm.org

6 Trust and Estate Planning for Family
Businesses, Part 1
1.0G
Teleseminar
Center for Legal Education of NMSBF
www.sbnm.org

20

21

22

23

Basic Financial Literacy for Lawyers 27
20G

In-Person and Webcast

Center for Legal Education of NMSBF
www.sbnm.org

Elder Law Summer Series: Client

Capacity, Diminished Capacity, 28
and Declining Capacity. Ethical
Representation and Tools for

Attorneys

1.0 EP

Webinar

Center for Legal Education of NMSBF
www.sbnm.org 29

Overview of Workers’ Compensation

Issues

1.0G

Webinar

Center for Legal Education of NMSBF
www.sbnm.org 30

IP Institute: United States Patent and
Trademark Office in New Mexico
1.0EP, 525G

In-Person

Center for Legal Education of NMSBF
www.sbnm.org

Communication Breakdown: 7
It’s Always The Same (But It’s

Avoidable)

1.0 EP

Webinar

Center for Legal Education of NMSBF
www.sbnm.org 12

Trust and Estate Planning for Family
Businesses, Part 2

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.sbnm.org

Selling to Consumers: Sales, Finance,
Warranty, & Collection Law, Part 1
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.sbnm.org

Selling to Consumers: Sales, Finance,
Warranty, & Collection Law, Part 2
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.sbnm.org

2022 Family Law Fall Institute -

Day1

1.0EP,45G

In-Person or Webcast

Center for Legal Education of NMSBF
www.sbnm.org

2022 Family Law Fall Institute -

Day 2

6.0G

In-Person or Webcast

Center for Legal Education of NMSBF
www.sbnm.org

2022 Health Law Symposium
20EP,35G

In-Person and Webcast

Center for Legal Education of NMSBF
www.sbnm.org

Mandatory Succession Planning: It
Has To Happen, But It Doesn’t Have
To Be That Difficult

1.0 EP

Webinar

Center for Legal Education of NMSBF
www.sbnm.org

Listings in the Bar Bulletin Legal Education Calendar are derived from course provider submissions and from New Mexico Minimum Continuing Legal Education.
All MCLE approved continuing legal education courses can be listed free of charge. Send submissions to notices@sbnm.org. Include course title, credits, location/
course type, course provider and registration instructions.
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Clerk’s Certificates

From the Clerk of the New Mexico Supreme Court

Elizabeth A. Garcia, Chief Clerk of the New Mexico Supreme Court

PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

CLERK'S CERTIFICATE OF
LIMITED ADMISSION

On August 5, 2022:

Felicia Ann Norvell

New Mexico Regulation and
Licensing Department
Boards and Commissions
Division

P.O. Box 25101

2550 Cerrillos Road (87505)
Santa Fe, NM 87504
505-476-4622
felicia.norvell@state.nm.us

Jennifer S. Sterling

Office of the Second Judicial
District Attorney

520 Lomas Blvd., N.-W.
Albuquerque, NM 87102
505-222-1079

505-241-1000 (fax)
jennifer.sterling@da2nd.state.
nm.us

CLERK'S CERTIFICATE
OF CHANGE TO INACTIVE
STATUS

CLERK'S CERTIFICATE OF

SUSPENSION

CLERK'S CERTIFICATE OF
NaME CHANGE

As of July 11, 2022:

Petria Nicole Pennington f/k/a
Petria Nicole Bengoechea
Office of the City Attorney
1376 E. Ninth Street
Alamogordo, NM 88310
602-369-2983
ppennington@ci.alamogordo.
nm.us

As of July 25, 2022:

Shelby Lynne Crockett f/k/a
Shelby Lynne Carlson

P.O. Box 77211

Fort Worth, TX 76177
817-771-1600
crockett.shelbyl@gmail.com

As of July 29, 2022:

Ramona J. Martinez f/k/a
Ramona J. Martinez-Salopek
230 S. Alameda Blvd., Bldg. B
Las Cruces, NM 88005
575-541-0329

575-527-8183 (fax)
ramona@smslawnm.com

Effective May 27, 2022:
Tuesday Kaasch

8420 California Avenue, S.W.
Seattle, WA 98136

Effective May 31, 2022:
Cathy Dawn Kennard
6536 Jazmin Place, N.W.
Albuquerque, NM 87114

Larry D. Maldegen
1440 S. St. Francis Drive,
Suite B

Santa Fe, NM 87505

Effective June 1, 2022:
Wade D. Price

1601 N. 7th Street, Suite 250
Phoenix, AZ 85006

Kristin Marie Oberst
Bradford

2900 Vista Del Rey, N.E. #35B
Albuquerque, NM 87112

Effective June 10, 2022:
Kyle C. Simpson

25331 IH 10 W., Suite 207
San Antonio, TX 78257

Effective June 15, 2022:
Nicholas A. Blodgett

3400 W. 38th Avenue, Apt. 202
Denver, CO 80211

Effective June 30, 2022:
Kelley A. Brennan
613 Old Taos Highway
Santa Fe, NM 87501

Effective July 1, 2022:
Christopher R. Johnston
311 Montana Avenue, Suite
A-102

El Paso, TX 79902

Effective August 8, 2022:
Kevin R. Korte

Prince, Schmidt Korte &
Baca, LLP

2905 Rodeo Park Drive East,
Bldg. 2

Santa Fe, NM 87505

CLERK'S CERTIFICATE
OF AMENDED LIMITED
ADMISSION

CLERK'S CERTIFICATE
OF REINSTATEMENT TO
ACTIVE STATUS

Effective July 25, 2022:
Peter Kovnat

New Mexico Higher Educa-
tion Department

2044 Galisteo Street, Suite 4
Santa Fe, NM 87505
peter.kovnat@state.nm.us

Effective August 9, 2022:
Kimberly Carlton

11383 Windy Lane

Forney, TX 75126
972-965-8355
kearltonattorney@gmail.com

Torry McFall

6904 Suerte Place, N.E.
Albuquerque, NM 87113
505-918-0533
torrymcfall@gmail.com

David Karl Ottman
Ottman Law, LLC

10 Town Plaza, PMB #424
Durango, CO 81301
970-946-0928
ottmanlaw@gmail.com

Louis Bradon Paddock
Brady Paddock Attorney at
Law, PLLC

7003 Sugar Crest Drive
Texarkana, AR 71854
903-276-0928

bpaddock law@gmail.com

George Brian Vogler
6800 Vista del Norte Road,
N.E. #2711

Albuquerque, NM 87113
617-538-8228
brian.vogler@gmail.com

CLERK'S CERTIFICATE OF
READMISSION TO ACTIVE
StaTUs

Effective August 9, 2022:
Martha Ellen Mulvany
Ives & Flores, P.A.

925 Luna Circle, N.W.
Albuquerque, NM 87102
505-364-3858
martha@nmcivilrights.com

Timothy B. Rode

2 Tulip Road

Briarcliff Manor, NY 10510
505-220-0694
timothy.rodel @gmail.com

CLERK'S CERTIFICATE OF
WITHDRAWAL

Effective August 1, 2022:
Gabriel Vadasz

712 H Street, N.E., Suite 1418
Washington, DC 20002

Effective August 3, 2022:
Calla Rose Wilson-Traisman
3901 Magnolia Avenue

Saint Louis, MO 63110

Effective August 12, 2022:
Randall D. Roybal

7820 Enchanted Hills Blvd.
#A-265

Rio Rancho, NM 87144
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State Bar
New Mexico

Est. 1886

Board of Bar Commissioners
Election Notice 2022

Pursuant to Supreme Court Rule 24-101, the Board of Bar Commissioners is the elected governing board of the State Bar
of New Mexico. Notice is hereby given for the 2022 Board of Bar Commissioners election of nine (9) commissioners for the
State Bar of New Mexico. Nominations of active status members to fill the vacancies caused by the expiration of the term of such
Commissioners shall be made by petition of any 10 or more active status members of the State Bar who are in good standing and
whose principal place of practice (address of record) is in the respective district. Active status members whose principal place
of practice (address of record) is in El Paso County, Texas, may nominate members for the Third and Sixth Judicial Districts
(see footnote at the end of the Nomination Petition). Emails in lieu of signatures will be accepted. Members of the State Bar may
nominate and sign for more than one candidate. (See the Nomination Petition on the next page.)

The below terms will expire Dec. 31 and need to be filled in the upcoming election. All of the positions are three-year terms and
run from Jan. 1, 2023-Dec. 31, 2025, except for one position in the Third and Sixth Judicial Districts which is a one-year term.

The election opens Nov. 10 and closes at noon Nov. 30.

Primary Responsibilities of the Board of Bar Commissioners:

> Carry out the organization’s mission and purposes.

> Ensure effective organization planning and evaluate
the State Bar’s programs and operations in line with the
strategic plan and budget.

> Ensure financial accountability for the organization.

> Promote the programs and activities of the State Bar and
communicate regularly with constituents regarding State
Bar activities.

> Attend Board meetings (up to six per year), including the
Annual Meeting of the State Bar.

> Establish and enforce bylaws and policies.

> Represent the State Bar at local bar-related meetings and
events.

> Select, support and annually evaluate the Executive Director.

> Participate on internal Board and Supreme Court
committees and boards

Second Judicial District -

Two Positions
Bernalillo County
> One currently held by Carla C. Martinez (ineligible for
reelection)
> One currently held by Lucy H. Sinkular

Third and Sixth Judicial Districts -

Three Positions

Dona Ana, Grant, Hidalgo and Luna counties
> One currently held by Concepcion J. Flores
> One currently held by Robert Lara, Jr. (one-year term)
> One currently held by David P. Lutz

Fifth Judicial District -
One Position

Chaves, Eddy and Lea counties
> Currently held by Parker B. Folse

Seventh and Thirteenth Judicial Districts -

Two Positions
Catron, Sierra, Socorro, Torrance, Cibola, Sandoval,
and Valencia counties

> One currently held by Catherine A. Cameron

> One currently held by Simone M. Seiler

Eleventh Judicial District -

One Position
McKinley and San Juan counties
> Currently held by Joseph E. Sawyer

Send nomination petitions to:
Executive Director Richard B. Spinello, Esq.
State Bar of New Mexico
PO Box 92860, Albuquerque, NM 87199-2860
5121 Masthead St. NE, Albuquerque, NM 87109
or Email: bbc@sbnm.org

— PETITIONS MUST BE RECEIVED BY 3 P.M., OCT. 11 —

Direct inquiries to 505-797-6038 or kbecker@sbnm.org.
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1
Nomination Petition for Board of Bar Commissioners

We, the undersigned, members in good standing and who have a principal place of practice (address of record) in the

Judicial District!, hereby nominate , Whose

principal place of practice (address of record) is located in the Judicial District. Emails in

lieu of signatures will be accepted.

(1)
Signature Type or print name
Address

2 _ :
Signature Type or print name
Address

3) _ :
Signature Type or print name
Address

(4)
Signature Type or print name
Address

(5)
Signature Type or print name
Address

6) _ :
Signature Type or print name
Address

7) _ :
Signature Type or print name
Address

(8)
Signature Type or print name
Address

)
Signature Type or print name
Address

(10)
Signature Type or print name
Address

'Members whose principal place of practice is located in El Paso County, Texas, are represented by, nominate and vote in the Third and Sixth
Judicial Districts.
____________________________________________________________________________________________________|
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A Message from Chief Justice C. Shannon Bacon

Dear Colleagues:

The Supreme Court of New Mexico
is currently seeking applications to
fill vacancies on committees, boards,
and commissions. Our committees,
boards, and commissions are integral
to ensuring equity and justice for those
who participate in our judicial system—
members of the public and the broader
legal community—by assisting the Court with the regulation
of the practice and procedures within our courts. These panels
have a wide range of responsibilities and functions. They regulate
the practice of law, expand resources for civil legal assistance
to New Mexicans living in poverty, oversee continuing legal
education for lawyers, foster improved communication between
tribal, federal, and state courts to improve legal services to tribal
communities, administer funds to assist individuals unable
to pay for legal services, and advise on long-range planning,
just to name a few. Anyone who has ever served on one of the
Court’s committees, boards, or commissions can attest to how
challenging and rewarding this work can be.

In filling these vacancies, the Court strives to appoint non-
attorneys, attorneys and judges who are able to regularly attend

committee meetings and who are committed to generously
volunteering their time, talent, and energy to this important
work. The Court also endeavors to bring diversity, geographical
and practice area balance to these committees, boards, and
commissions by soliciting volunteers from throughout the
state and from the various practice segments of our bar. To
achieve these goals, we need volunteers representing the broad
spectrum of our bench and bar who come from all corners of
this great state, and are requesting that applicants voluntarily
disclose demographic information to ensure the committees,
boards and commissions reflect our diverse community.

If you would like to be considered to serve on a committee,
board, or commission, please send your application and
resume by October 14, 2022, to Elizabeth A. Garcia, Chief
Clerk of Court at supeag@nmcourts.gov. The application
and a complete list of vacancies on committees, boards, and
commissions can be found on the Supreme Court’s website at
https://supremecourt.nmcourts.gov/current-vacancies.aspx.

On behalf of the Supreme Court, I extend our sincere
appreciation to all of you who volunteer and serve in this
important function within our legal system.

The Supreme Court of New Mexico is seeking applications to
fill upcoming year-end vacancies on many of its committees,
boards, and commissions. Applicants will be notified of the
Court’s decisions at the end of the year. Unless otherwise
noted below, any person may apply to serve on any of the
following committees, boards, and commissions:

Appellate Rules Committee (1 general member position)
Board Governing the Recording of Judicial Proceedings
(1 reporter member position)

Children’s Court Rules Committee

(3 general member positions)

Client Protection Fund Commission

(1 general member position)

Code of Judicial Conduct Committee

(1 district judge position)

Code of Professional Conduct Committee

(3 general member positions)

Disciplinary Board (1 attorney position)

Domestic Relations Rules Committee

(1 general member position)

Judicial Standards Commission

(1 municipal judge position, 1 magistrate judge position)
Judicial Technology Council (1 magistrate judge position)
NM Children’s Court Improvement Commission

(1 position for a public defender in Children’s Court, 1 position
for a district attorney in Children’s Court, 1 position for an
attorney representing youth, 1 position for a guardian ad litem)

New Mexico Supreme Court Committees, Boards, and Commissions
NOTICE OF 2022 YEAR-END VACANCIES

NM Commission on Access to Justice

(2 general member positions)

NM Supreme Court Commission on Equity and Justice
(1 position for a judge from medium-sized district or
metropolitan court)

Rules of Civil Procedure for State Courts Committee

(1 general member position)

Rules of Criminal Procedure for State Courts Committee
(2 general member positions)

Rules of Evidence Committee (1 general member position)
Statewide Alternative Dispute Resolution Commission
(1 general member position, 2 district judge positions,

1 magistrate judge position, 1 metropolitan court ADR
representative position, 1 position for a member of the
business community)

Tribal-State Judicial Consortium (1 state judge position)
Uniform Jury Instructions-Civil Committee

(2 general member positions)

Uniform Jury Instructions-Criminal Committee

(2 general member positions)

Anyone interested in volunteering to serve on one or more of
the foregoing committees, boards, or commissions may apply
by submitting an application, along with a resume, to Elizabeth
A. Garcia, Chief Clerk, by email to nmsupremecourtclerk@
nmcourts.gov, or by first class mail to P.O. Box 848, Santa Fe,
NM 87504. The application can be found on the Supreme
Court’s website (supremecourt.nmcourts.gov) - Committees,
Board and Commissions — Current Vacancies.

The deadline for applications is Friday, October 14, 2022.
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From the New Mexico Supreme Court and Court of Appeals

Valdez and White Law Firm, LLC
Timothy L. White
Albuquerque, NM

for Appellants

From the New Mexico Court of Appeals

Opinion Number: 2022-NMCA-015
No: A-1-CA-36924 (filed December 8, 2021)

JEREMIAH SIPP a/k/a SAGE RADER,
and HELLA RADER,
Plaintiffs-Appellants,

BUFFALO THUNDER, INC.; BUFFALO
THUNDER DEVELOPMENT AUTHORITY;
PUEBLO OF POJOAQUE; PUEBLO OF
POJOAQUE GAMING COMMISSION; and
POJOAQUE GAMING, INC,,
Defendants-Appellees.

APPEAL FROM THE DISTRICT COURT OF SANTA FE COUNTY
David K. Thomson, District Judge

Certiorari Granted, February 8, 2022, No. S-1-SC-39169.
Released for Publication March 22, 2022.

Rey-Bear McLaughlin, LLP
Daniel 1.S.J. Rey-Bear
Spokane, WA

for Appellees

OPINION

DUFFY, Judge.

{1} Plaintiff Jeremiah Sipp sued the Pueblo
of Pojoaque and several Pueblo-owned
entities in New Mexico state district
court after he was injured at the Buffalo
Thunder Resort and Casino. The district
court dismissed the case for lack of subject
matter jurisdiction, ruling that Sipp did
not fall within the limited waiver of sov-
ereign immunity contained in the Pueblo’s
Tribal-State Class III Gaming Compact.
We reverse.

BACKGROUND

{2} Sipp (also known as Sage Rader) was an
employee of Dial Electric, a vendor that sold
lights to Buffalo Thunder for the facility’s
parking lot. Sipp delivered the lights and
alleged that while he was moving in and
out of a receiving area, a Buffalo Thunder
employee abruptly lowered a garage door,
causing Sipp to hit his head. Sipp claimed
that he was knocked unconscious and suf-
fered severe injuries, including a cervical
spine injury that required major surgery.

{3} Buffalo Thunder is operated by the
Pueblo of Pojoaque pursuant to a Tribal-
State Class III Gaming Compact with
the State of New Mexico, as required by
the federal Indian Gaming Regulatory
Act (IGRA), 25 US.C. §§ 2701 to 2721.
Section 8(A) of the Compact addresses
subject matter jurisdiction over claims
for “bodily injury or property damage
proximately caused by the conduct of the
Gaming Enterprise” and contains both a
waiver of sovereign immunity for such
claims and an express agreement to state
court jurisdiction.

{4} Sipp and his wife, Hella Rader, filed
a complaint for damages in state district
court, naming Buffalo Thunder, Inc.,
Buffalo Thunder Development Author-
ity, the Pueblo of Pojoaque, the Pueblo
of Pojoaque Gaming Commission, and
Pojoaque Gaming, Inc. as Defendants.
Plaintiffs sought damages for Sipp’s injuries
and for Hella Rader’s derivative tort claims.
Defendants filed a motion to dismiss for
lack of subject matter jurisdiction under
Rule 1-012(B)(1) NMRA, arguing that the
Pueblo’s sovereign immunity precluded
the district court from hearing the suit

and that the limited waiver of sovereign
immunity in Section 8(A) of the Compact
was inapplicable in the present case.
{5} The district court held a hearing and
issued a brief order finding that Plaintiffs’
allegations did not fall within Section
8(A)’s immunity waiver. The court dis-
missed the case, concluding that “Plaintiffs
have not established an express abrogation
or waiver of Defendants’ sovereign immu-
nity as required to establish subject matter
jurisdiction here”” Plaintiffs appeal.
DISCUSSION
{6} Plaintiffs contend the district court
erred in granting Defendants” motion to
dismiss because Section 8(A) of the Com-
pact expressly waives sovereign immunity
and provides for state court jurisdiction
over Plaintiffs’ claims. Section 8(A), en-
titled “Protection of Visitors,” states:

The safety and protection of

visitors to a Gaming Facility is a

priority of the Tribe, and it is the

purpose of this Section to assure

that any such persons who suffer

bodily injury or property dam-

age proximately caused by the

conduct of the Gaming Enterprise

have an effective remedy for ob-

taining fair and just compensa-

tion. To that end, in this Section,

and subject to its terms, the Tribe

agrees to carry insurance that cov-

ers such injury or loss, agrees to

a limited waiver of its immunity

from suit, and agrees to proceed

either in binding arbitration

proceedings or in a court of com-

petent jurisdiction, at the visitor’s

election, with respect to claims for

bodily injury or property damage

proximately caused by the con-

duct of the Gaming Enterprise.

For purposes of this Section,

any such claim may be brought

in state district court, including

claims arising on tribal land, un-

less it is finally determined by a

state or federal court that IGRA

does not permit the shifting of

jurisdiction over visitors’ personal

injury suits to state court.
See also Doe v. Santa Clara Pueblo, 2007-
NMSC-008, 99 7-8, 141 N.M. 269, 154 P.3d
644 (holding that under Section 8(A), the
Pueblos consented to state court jurisdic-
tion and waived sovereign immunity for
personal injury claims concerning visitor
safety unless IGRA does not permit it);
Guzman v. Laguna Dev. Corp., 2009-
NMCA-116, € 17, 147 N.M. 244, 219
P.3d 12 (stating that there is no question
that this section “create[s] an express and
unequivocal waiver under the Compact”).
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{7} Defendants argue that Section 8(A)
does not permit the district court to exer-
cise jurisdiction in this case for two reasons.
First, Defendants assert that the termina-
tion clause at the end of Section 8(A) was
triggered by two federal court decisions,
Pueblo of Santa Ana v. Nash, 972 F. Supp.
2d 1254 (D.N.M. 2013) (memorandum and
order), and Navajo Nation v. Dalley, 896
F.3d 1196 (10th Cir. 2018), such that Sec-
tion 8(A) no longer provides for state court
jurisdiction. Second, Defendants claim
that Sipp does not qualify as a visitor to a
gaming facility under Section 8(A) because
(1) he had a business purpose for visiting
Buffalo Thunder and not a gaming purpose,
and (2) he was not injured in a “gaming
facility” We conclude that the termination
clause has not been triggered and, applying
New Mexico precedent interpreting Section
8(A), hold that Plaintiffs amended com-
plaint sufficiently pleaded claims that fall
within the Compact’s waiver of sovereign
immunity for visitors to a gaming facility.
I. Standard of Review

{8} “Inreviewing an appeal from an order
granting or denying a motion to dismiss
for lack of jurisdiction, the determination
of whether jurisdiction exists is a question
of law which an appellate court reviews de
novo.” Gallegos v. Pueblo of Tesuque, 2002-
NMSC-012, € 6, 132 N.M. 207, 46 P.3d
668. We apply the same standard to a de-
termination of tribal sovereign immunity.
Kosiba v. Pueblo of San Juan, 2006-NMCA-
057,94 7,139 N.M. 533, 135 P.3d 234. “For
purposes of a motion to dismiss, we accept
all well-pleaded facts as true and question
whether the plaintiff might prevail under
any state of facts provable under the claim”
Guzman, 2009-NMCA-116, € 16 (internal
quotation marks and citation omitted).
II. The Compact’s Termination Clause
{9} The threshold issue is whether the
termination clause in Section 8(A) was
triggered by federal court decisions in
Nash or Dalley. The termination clause
states, “For purposes of this Section, any
[personal injury] claim may be brought
in state district court, including claims
arising on tribal land, unless it is finally
determined by a state or federal court
that IGRA does not permit the shifting of
jurisdiction over visitors’ personal injury
suits to state court” (Emphasis added.)"
Because neither Nash nor Dalley finally
determined that IGRA does not permit

jurisdiction shifting over personal injury
suits, we hold that the termination clause
has not been triggered and the jurisdic-
tion-shifting provision remains in force.
{10} In Nash, the Pueblo of Santa Ana
brought an action in federal court seeking
adeclaration that a New Mexico state court
lacked subject matter jurisdiction over a
wrongful death claim against the Pueblo.
972 F. Supp. 2d at 1257-58. The underlying
lawsuit alleged that three people died in a
car crash after being over-served alcohol
at the Santa Ana Star Casino. Id.; see also
Mendoza v. Tamaya Enters., Inc., 2011-
NMSC-030, 150 N.M. 258, 258 P.3d 1050
(underlying state case). In the state court
proceedings, the Pueblo of Santa Ana
challenged the state court’s jurisdiction
to hear the case under Section 8 of the
Compact. On appeal, the New Mexico
Supreme Court held that Section 8 waived
immunity and permitted jurisdiction in
state court. Nash, 972 E. Supp. 2d at 1258
(citing Mendoza, 2011-NMSC-030, €9 3,
15). After remand, the Pueblo of Santa
Ana filed a declaratory judgment action
in federal court seeking to enjoin the
state district court judge from exercising
jurisdiction over the case. Id.

{11} Nash noted that Congress may
provide express authorization to shift
jurisdiction, but reasoned that the plain
language of IGRA only permits a tribe to
allocate jurisdiction to state courts for the
enforcement of laws directly related to the
licensing and regulation of class IIT gam-
ing. Id. at 1264. Applying that standard,
the court concluded that IGRA does not
authorize an allocation of jurisdiction in
state court for a wrongful death claim aris-
ing from the negligent serving of alcohol
because the litigation did not involve
licensing or regulation of Indian gaming
activities. Id. at 1267. However, the court
specifically restricted its judgment to “the
type of personal injury claim involved in
the underlying court case (i.e., a claim aris-
ing from the allegedly negligent serving of
alcohol on Indian land).” Id.

{12} Similarly, in Dalley, the Tenth Cir-
cuit Court of Appeals considered whether
a tort claim occurring within a Navajo
Nation casino could be heard in New
Mexico state court under Section 8(A) of
the Compact. Dalley, 896 E.3d at 1200. The
underlying state lawsuit arose when a man
slipped and “fell on a wet bathroom floor

in the Navajo Northern Edge Casino.”
Id. at 1202. The procedural posture of
the case mirrored Nash: the plaintiffs
filed suit against the Navajo Nation in
state court and defeated the defendants’
motion to dismiss for lack of subject
matter jurisdiction, at which point the
defendants filed for injunctive relief in
federal court. Dalley, 896 E.3d at 1202-
03. After the federal district court denied
the defendants’ requested relief, they ap-
pealed, and the Tenth Circuit addressed
the same substantive question raised
in Nash—whether IGRA permitted the
Pueblo of Santa Ana to shift jurisdiction
for personal injury claims not directly
related to gambling activity. Dalley, 896
E.3d at 1203. The Tenth Circuit reasoned
that IGRA authorized tribes to shift
jurisdiction for tort claims to state court
only when the claims arose from gam-
ing activity—i.e. “the stuff involved in
playing class III games” Dalley, 896 E.3d
at 1207 (quoting Michigan v. Bay Mills
Indian Cmty., 572 U.S. 782, 792 (2014)).
The Tenth Circuit concluded that the
slip-and-fall on a wet bathroom floor—
an act that involved no class III gaming
activity—could not be heard in state
court because IGRA did not authorize
the Navajo Nation to shift jurisdiction
for the claim. Id. at 1218.

{13} Like Nash, the Tenth Circuit’s
opinion in Dalley was narrow. The court
confined its holding to the circum-
stances presented in the case: a personal
injury tort claim arising in a tribal casino
but unrelated to the actual playing of
class III games. Dalley, 896 F.3d at 1210
n.7. The court went on to state, “[W]e do
notintend ... to categorically negate the
possibility that certain classes of tort or
personal-injury claims stemming from
conduct on Indian land might conceiv-
ably satisfy the statutory conditions for
tribal allocation of jurisdiction to the
states under . . . IGRA?” Id.; see also id.
at 1209 (“While we are comfortable as-
suming that tort, and more specifically
personal-injury lawsuits, constitute a
type of regulation, we are unable to
discern how applying this form of regu-
lation to a slip-and-fall event, like [the
plaintift]’s, is ‘directly related to, and
necessary for the licensing and regula-
tion, of Class III gaming activity, as Bay
Mills conceives of it” (citation omitted)).

! The relevant portion of IGRA, 25 U.S.C. § 2710(d)(3)(C), states:
Any Tribal-State compact negotiated under subparagraph (A) may include provisions relating to—
(i) the application of the criminal and civil laws and regulations of the Indian tribe or the State that are directly related to,
and necessary for, the licensing and regulation of [Class III gaming activity];
(ii)  the allocation of criminal and civil jurisdiction between the State and the Indian tribe necessary for the enforcement of

such laws and regulations;

(vii) any other subjects that are directly related to the operation of gaming activities.

14  Bar Bulletin - September 14, 2022 - Volume 61, No. 17


http://www.nmcompcomm.us/

http://www.nmcompcomm.us/

Advance Opinions

This language leaves the door open to
other tort claims directly related to class
IIT gaming.

{14} Because both Nash and Dalley ex-
plicitly restricted their holdings to their
case-specific facts, and both cases left open
the possibility that IGRA permits jurisdic-
tion shifting for tort claims under differ-
ent circumstances, neither can be said to
have “finally determined . . . that IGRA
does not permit the shifting of jurisdic-
tion over visitors’ personal injury suits to
state court” Accordingly, under the plain
language of the Compact, the jurisdiction-
shifting provision has not terminated by its
own terms, and the district court in this
case was not stripped of subject matter
jurisdiction on these grounds.

{15} Wealso reject Defendants’ argument
that the United States Supreme Court’s de-
cision in Bay Mills, 572 U.S. 782, requires
us to adopt a similar view of the extent to
which IGRA allows tort-claim jurisdic-
tion shifting. The holding in Bay Mills was
limited to the question of whether a differ-
ent IGRA provision, § 2710(d)(7)(A)(ii),
abrogates a tribe’s sovereign immunity for
“class III gaming activity” conducted off
Indian lands. Bay Mills, 572 U.S. 785-86.
The State of Michigan alleged that the Bay
Mills Indian Community had tried to open
a casino outside of Indian land and sought
an injunction in federal court under
§ 2710(d)(7)(A)(ii), which vests United
States district courts with jurisdiction over
causes of action to enjoin class III gaming
activity on Indian lands in violation of any
Tribal-State compact. Bay Mills, 572 U.S.
at 787. Michigan argued that even though
the casino was not located on Indian land,
the Tribe operated and administered the
casino from within its own reservation,
thereby engaging class III gaming activ-
ity on Indian land. Id. at 791-92. The
United States Supreme Court rejected
Michigan’s argument, holding that offsite
administration of class III gaming did not
constitute “gaming activity” for purposes
of § 2710(d)(7)(A)(ii). Bay Mills, 572 U.S.
at 791-92. While the Supreme Court
explained that “numerous provisions of
IGRA show that ‘class III gaming activity’
means just what it sounds like—the stuff
involved in playing class III games[,]” id.
at 792, the Court did not pass upon the
question addressed by Dalley and Nash—
“whether IGRA permits an Indian tribe
to allocate jurisdiction over a tort claim
arising on Indian land to a state court[.]”

Dalley, 896 E3d at 1200; Nash, 972 E. Supp.
2d at 1264. Consequently, Bay Mills is not
dispositive of the question before us. We
continue to adhere to our Supreme Court’s
decision in Doe and its holding that IGRA
does not prevent the tribes from negotiating
the choice of law or venue for personal injury
suits against casinos. 2007-NMSC-008, § 47.>
III. Sipp’s Status as a “Visitor”

{16} We turn now to whether Sipp suf-
ficiently alleged claims that fall within the
Compact’s immunity-waiver for visitors to
a gaming facility. Defendants focus on the
business purpose of Sipp’s visit to Buffalo
Thunder, arguing that the immunity-waiver
only applies to casino patrons and not per-
sons on the premises for other purposes.
Defendants also assert that the waiver is
inapplicable because Sipp was not injured in
a gaming facility. We hold that Sipp’s status
as a visitor was sufficiently pleaded.

A. Plaintiffs Sufficiently Alleged Sipp
Was a Visitor Under the Compact

{17} Plaintiffs urge us to evaluate Sipp’s
status as a visitor using the longstanding
definition set forth in UJI 13-1302 NMRA,
which states that “[a] visitor is a person
who enters or remains upon the premises
with the [express or implied] permission of
the [owner or occupant] of the premises.”
See also UJI 13-1302 comm. cmt. (not-
ing that in Ford v. Bd. of Cnty. Comms,
1994-NMSC-077, 118 N.M. 134, 879 P.2d
766, our Supreme Court “eliminated the
distinction, for purposes of defining the
landowner’s duty of care, between licens-
ees and business visitors or invitees”).
However, this Court has twice considered
the term “visitor” as used in Section 8(A)
and concluded that the drafters of the
Compact intended a more limited us-
age that excludes business entities who
enter into business transactions with the
Pueblo. See Guzman, 2009-NMCA-116,
¢ 16 (“Business entities who enter into
business transactions with the Pueblo are
not considered visitors to whom the waiver
applies” (internal quotation marks and
citation omitted)); R & R Deli, Inc. v. Santa
Ana Star Casino, 2006-NMCA-020, € 24,
139 N.M. 85,128 P.3d 513 (noting that the
plaintiff, a restaurant business, fell within
the definition of “visitor” in UJI 13-1302,
but that the term “visitor” as used in Sec-
tion 8(A) of the Compact was not intended
to include business entities). This Court’s
distinction between individual and entity
claims in those cases forms the crux of the
dispute in this appeal.

{18} Weaddressed entity claims in R ¢ R
Deli, Inc. There, the plaintiff, a restaurant
business, had entered a lease with Tamaya
Enterprises, Inc. that allowed the plaintiff
to operate a restaurant in a casino owned
by the Pueblo of Santa Ana and required
the plaintiff to maintain a Pueblo-issued
liquor license. 2006-NMCA-020, €9 2, 5.
After one year of operation, the Pueblo
refused to renew the liquor license, es-
sentially terminating the lease. Id. 4 5. The
plaintiff sued, alleging breach of contract
and a variety of business torts. Id. € 6.
The defendants filed a motion to dismiss
that argued the Compact did not waive
sovereign immunity for the lawsuit. Id.
The district court granted the motion and
dismissed the complaint. Id. On appeal,
this Court affirmed, holding that the plain-
tiff was not a visitor under the Compact.
Id. 4 19. Noting that the language used in
Section 8 refers to the types of claims it en-
compasses as “personal injury” claims, this
Court concluded that the waiver provision
was unambiguous and was geared toward
casino patrons and guests who suffer
physical injuries to their person or prop-
erty, not business entities or corporations
who enter into business transactions with
the Pueblo. Id. €9 21-25. This Court also
agreed with the Pueblos asserted policy ra-
tionale for that distinction—that business
entities could negotiate their terms of entry
onto a gaming facility premises in order to
protect their own interests, while ordinary
persons could not. Id. ¢ 25.

{19} Three years later, this Court con-
sidered whether a casino employee could
be a “visitor” within the meaning of the
Compact. Guzman, 2009-NMCA-116,
€ 19. In Guzman, the plaintiffs filed a
wrongful death lawsuit after their son,
Anthony, was killed in a car accident on
his way home from work as an employee
of a gift shop on the casino premises. Id.
€9 1, 3. On the night of his death, Anthony
consumed alcohol during his shift that had
been purchased by his manager, and after
clocking out, stayed to talk with his man-
ager for about half an hour. Id. ¢ 3. The
defendants filed a motion for judgment
on the pleadings, arguing that “as an em-
ployee, [Anthony] could not be a ‘visitor’
within the meaning of the Compact” and
that his “status was not converted to that
of avisitor during the time he remained on
the premises after clocking out because he
stayed for a business purpose, to discuss
a potential promotion.” Id. €9 17, 19.

2

Defendants recognize that their interpretation of Bay Mills conflicts with decisions from our Supreme Court and ask us to “limit

the prior rulings in Doe and Mendoza.” Even if we agreed that Bay Mills was on point, we could not depart from Doe, as “[a]ppeals
in this Court are governed by the decisions of the New Mexico Supreme Court—including decisions involving federal law, and ‘even
when a United States Supreme Court decision seems contra’ ” Dalton v. Santander Consumer USA, Inc., 2015-NMCA-030, § 30, 345
P.3d 1086, revd on other grounds, 2016-NMSC-035, 385 P.3d 619; see also State ex rel. Martinez v. City of Las Vegas, 2004-NMSC-009,
€ 20, 135 N.M. 375, 89 P.3d 47; State v. Manzanares, 1983-NMSC-102, € 3, 100 N.M. 621, 674 P.2d 511 (citing Alexander v. Delgado,
1973-NMSC-030, 84 N.M. 717, 507 P.2d 778); State v. Darkis, 2000-NMCA-085, § 10, 129 N.M. 547, 10 P.3d 871.
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The district court agreed and dismissed
the case. Id. €9 1, 17. This Court reversed,
holding that to the extent Anthony “[w]
as a person lawfully on the premises with
the permission of the casino, the wrongful
death claim was well pleaded and should
have withstood [the d]efendants’ motion
for dismissal.” Id. € 23.

{20} Inthis case, Defendants’ arguments
as to why Sipp does not qualify as a visitor
largely consist of points we considered and
rejected in Guzman. Defendants empha-
size that Sipp was only on the premises to
do business as an employee of Dial Electric
and contend he cannot be a visitor under
the Compact given the business nature of
his visit. As in Guzman, Defendants’ argu-
ment is essentially that, as a matter of law,
Sipp “was not like a regular patron or guest
to whom the waiver applies” Id. 4 19. The
Guzman Court “disagree[d] that the mat-
ter can be determined as a matter of law”
for purposes of a motion to dismiss and
expressly distinguished R & R Deli, Inc.,
explaining that the rationale for excluding
claims by business entities as a matter of
law did not apply to individual plaintiffs
who suffer physical injuries to their person
or property. Guzman, 2009-NMCA-116,
€9 19, 21. Instead, the Court considered
whether the plaintiffs had sufficiently
alleged Anthony’s status as a visitor and
held—using language that mirrored U]JI
13-1302—that to the extent Anthony was
“on the premises with the permission of
the casino,” the wrongful death claim was
well-pleaded. Guzman, 2009-NMCA-116,
€ 23; accord UJI 13-1302.

{21} Defendants, citing to the policy ratio-
nalein R & R Deli, Inc., argue that business-
es like Dial Electric can negotiate the terms
under which they enter the gaming facility
and suggest that employees of the business
should be treated in the same manner as the
business itself for purposes of the waiver.
However, this Court rejected that argu-
ment as applied to individual employees,
writing in Guzman that “we disagree that
the bargaining position of [an employee] .
.. is analogous to that of a business entity,
such that he or she is similarly capable of
protecting his or her own interests[.]” 2009-
NMCA-116, € 20. Likewise, Guzman noted
that “the holding in R & R Deli, Inc. was
based on more than [the] mere bargaining
positions of the parties. We also based our
decision on the unremarkable fact that
business entities cannot suffer the type of
‘bodily injury’ contemplated in the waiver”
Guzman, 2009-NMCA-116, € 21. The Guz-
man Court thus concluded that a person
capable of suffering a physical injury “is
simply not analogous to that of a business
entity for purposes of the waiver.” Id. For the
same reasons, we decline to treat Sipp—an
individual who suffered physical harm—as
a business entity here.

{22} Plaintiffs’ amended complaint al-
leged that Sipp was on the premises with
the permission of Defendants. In light of
Guzman, we hold that Sipp’s status as a
visitor was well-pleaded and should have
withstood Defendants’ motion for dis-
missal. See id. € 17 (holding that whether
the decedent was a “visitor” under the
Compact was “a question of fact that was
sufficiently pleaded and that dismissal
was not proper™).

B. Defendants Have Not Negated
Plaintiffs’ Allegations That Sipp
Was a Visitor to a Gaming Facility

{23} Defendants also argue that the
Compact’s waiver of sovereign immunity is
inapplicable because Sipp was not injured
while a visitor to a “gaming facility” Defen-
dants note that the Compact defines “gam-
ing facility” as “the buildings or structures
in which Class III Gaming is conducted
on Indian Lands|[,]” and asserted in their
motion to dismiss that “Sipp was injured
at a [Buffalo Thunder] receiving area with
a garage door (essentially, aloading dock),
which is not a Gaming Facility[.]” Plaintiffs
counter that the Compact does not require
that the injury occur within a gaming facil-
ity, and in any event, the loading dock was
part of a gaming facility.

{24} We turn first to Defendants’” argu-

ment that there is no waiver for Sipp’s

injuries because he was not at gaming
facility when he was injured. To the extent

Defendants argue that there is no waiver of

sovereign immunity for injuries that occur

outside of the gaming facility, we observe
that they have not provided any authority
for that interpretation, and both the plain
language of the Compact and New Mexico
precedent are to the contrary. Foremost,
the Compact does not limit the waiver to

claims for injuries occurring “in” or “at” a

gaming facility. Rather, Section 8 provides

a waiver for “visitors to the gaming facil-

ity” that suffer an injury caused by the

Gaming Enterprise. (Emphasis added.)

Moreover, this Court and our Supreme

Court have allowed claims for physical

injuries occurring outside the gaming

facility to proceed in state court when the
injured party was a visitor to the gaming
facility and the party’s injury was caused

by the Gaming Enterprise. See Doe, 2007-

NMSC-008, € 2 (holding that the Compact

validly conferred jurisdiction over a claim

involving a fifteen-year-old girl who was
abducted from a casino parking lot); see

also Mendoza, 2011-NMSC-030, €9 2-3

(concluding that the district court had

jurisdiction under Section 8 when three

patrons who had been served alcohol at
the casino were involved in a car crash

after leaving the casino); Guzman, 2009-

NMCA-116, 9 1 (holding that the plaintifts

had sufficiently pleaded that an employee

who died on his way home from work was

a “visitor” to the casino within the terms
of the Compact). We cannot adopt De-
fendants’ interpretation while remaining
consistent with these precedents.
{25} Defendants also contend their mo-
tion to dismiss raised a factual challenge to
subject matter jurisdiction that countered
Plaintiffs’ jurisdictional allegations with
evidence that the receiving area was not
part of the gaming facility. See South v.
Lujan, 2014-NMCA-109, €9 7-9, 336 P.3d
1000 (discussing the standard of review
for motions to dismiss that raise factual
challenges to subject matter jurisdiction).
Defendants point to an affidavit by Angela
Padilla, the director of the Pueblo of Po-
joaque Gaming Commission, which stated:

[The Pueblo of Pojoaque Gaming

Commission (PPGC)] has issued

to Buffalo Thunder Inc. (“BTT”)

a license as a Gaming Enterprise

with authority to conduct gaming

at Buffalo Thunder Resort and

Casino (“BRTC”). BRTCisatrade

name that is not a legal entity

which encompasses both (1) But-

falo Thunder Resort (“BTR”), an-

other trade name that is not a legal

entity, which refers to various

hotel and resort facilities that do

not include any gaming, and (2)

a physically distinct casino. BTI

is only authorized by its license

from PPGC to operate gaming at

that casino, which does not include

any receiving area with a garage-

type door. (Emphasis added.)
Defendants assert that Padilla’s affidavit is
sufficient to negate Plaintiffs’ allegations
that Sipp was a visitor to a gaming facility.
We disagree. While the affidavit states that
the casino does not have a receiving area,
it is silent about whether the receiving
area was otherwise a part of “the buildings
or structures in which Class III Gaming is
conducted”” Plaintiffs responded that the
receiving area and the casino are all in the
same building, under the same roof, but as
Defendants noted below, Plaintiffs did not
submit evidence on that point. However,
during oral argument to this Court, Defen-
dants acknowledged that the receiving area
is connected to the casino—specifically,
that the receiving area is at the back of the
hotel, and access to the casino is through
the hotel lobby. Under the narrow circum-
stances presented here, neither party has
produced evidence either establishing or
negating Plaintiffs’ jurisdictional allega-
tions. In the absence of evidence in the
record, we are left only with the allegations
in Plaintiffs’ complaint. Accepting those
allegations as true, we conclude Plaintiffs
sufficiently pleaded that Sipp was a visitor
to Buffalo Thunder Resort and Casino who
suffered a bodily injury proximately caused
by the conduct of the Gaming Enterprise.
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{26} As a final matter, Defendants have
argued on appeal that particular entities
are not properly joined and that Hella
Rader’s derivative claims fail as a matter
of law under Guzman, 2009-NMCA-116,
€9 24-26. These issues were not raised
or litigated below and the district court
has not had the opportunity to resolve

them. To the extent these issues are ju-
risdictional, we decline to exercise our
discretion to rule on them in the first
instance. See Morris v. Brandenburg,
2015-NMCA-100, ¢ 51, 356 P.3d 564
(noting that appellate courts have the
district to consider unpreserved ques-
tions involving jurisdiction).

CONCLUSION

{27} For the foregoing reasons, we re-
verse the district court’s dismissal of
Plaintiffs’ lawsuit and remand for further
proceedings consistent with this opinion.
{28} IT IS SO ORDERED.

MEGAN P. DUFFY, Judge

WE CONCUR:

JACQUELINE R. MEDINA, Judge
SHAMMARA H. HENDERSON, Judge
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Because the district court did not afford
OPINION Defendant the right of allocution, we re-
verse Defendant’s sentence and remand for
ATTRER] udge. resentencing.
MOTION TO SUPPRESS

{1} Defendant Donald Wing ITI appeals his
conviction and sentence for possession of a
controlled substance (methamphetamine),
in violation of NMSA 1978, Section 30-31-
23(A) (2011, amended 2021), following
entry of a guilty plea conditioned on his
right to appeal the denial of his motion to
suppress. Because we conclude Defendant’s
proximity to the scene of a recent crime,
in conjunction with all the surrounding
circumstances, gave rise to reasonable
suspicion in this case, we affirm the district
court’s denial of Defendant’s suppression
motion. In this appeal, Defendant also
contends that we must remand for resen-
tencing because the district court did not
afford him the opportunity to allocute prior
to sentencing. The State counters that, by
entering into a plea and disposition agree-
ment, Defendant waived his right to raise
the allocution violation on appeal. We do
not agree with the State on this point. We
hold that the entry of a valid guilty plea
and appellate waiver does not operate to
waive the right to appeal an allocution
violation that occurred at sentencing.

{2} As for the district court’s suppression
ruling, Defendant argues the court erred
in concluding that his encounter with law
enforcement was consensual and in alter-
natively concluding that the encounter, if
nonconsensual, was supported by reasonable
suspicion. Assuming for purposes of this
opinion that Defendant indeed was seized at
the inception of the encounter, we conclude
that reasonable suspicion supported the
stop of Defendant, and we affirm the district
court’s denial of his suppression motion on
this basis. Cf. State v. Ortiz, 2009-NMCA-
092, 99 21, 49, 146 N.M. 873, 215 P.3d 811
(observing that this Court may uphold a
district court’s decision to dismiss charges on
any of the grounds underlying its decision).
I. Background

{3} While on patrol in his marked vehicle,
at around 1:15 a.m. on a cold January day,
Farmington Police Officer Matthew Burns
observed at least two individuals in an empty
lot appearing to dump a large piece of trash
from the back of a truck. Officer Burns
testified that there were numerous issues
with this lot, including unwanted subjects

and people dumping trash there. Upon
seeing the truck in the lot, Officer Burns
turned his vehicle around and drove in the
direction of the street where he believed
he saw the truck traveling. By the time Of-
ficer Burns got to the street, the truck was
gone, but Defendant was there walking a
bicycle. Without activating his patrol lights
or telling Defendant to stop, Officer Burns
approached Defendant and asked him
about the activity in the lot. Defendant im-
mediately admitted to dumping trash there.
{4} Officer Burns estimated that between
when he saw the truck on the lot and when
he came in contact with Defendant, only a
minute or two had passed; he also estimated
that the distance between Defendant and
the lot was “pretty close,” roughly 100 yards.
Defendant was the only person around at
that time, and Officer Burns testified that it
was unusual for anyone to be out, given it
was a cold, January morning. When asked
if he specifically saw Defendant or his bi-
cycle, which had distinctive lights through
the spokes, on the lot, Officer Burns an-
swered that it was dark and he could see a
couple subjects but he did not provide any
description of the subjects and could not
say whether Defendant was one of them.
Officer Burns further stated that he did not
recall seeing the bicycle on the lot because
he was focused on the truck at the time.

{5} After obtaining Defendant’s name and
date of birth, Officer Burns learned of an
outstanding warrant for Defendant’s ar-
rest, and he placed Defendant under arrest.
Prior to being booked at the local detention
center, Defendant was searched and meth-
amphetamine and drug paraphernalia were
found on Defendant’s person; this discovery
led to the charges in this case. Defendant
moved to suppress both the evidence found
on his person and a statement he made
when officers discovered the methamphet-
amine. Defendant’s motion alleged that
he “was seized . . . when Officer . . . Burns
saw [Defendant] walking his bicycle and
began to question him about what he was
doing in the dirt lot” and that this seizure
was unconstitutional because Officer Burns
lacked reasonable suspicion. The State’s
written response to the motion, as well as
the parties’ presentations to the district
court at the suppression hearing, focused
on whether reasonable suspicion existed
to link Defendant to the trash dumping.

{6} After taking the matter under advise-
ment, the district court entered a written
order denying Defendant’s motion on al-
ternative grounds. The court first ruled that
Defendant’s constitutional rights were not
implicated because Officer Burns had not
seized Defendant prior to his admission
that he dumped trash in the lot. Alterna-

18 Bar Bulletin - September 14, 2022 - Volume 61, No. 17


http://www.nmcompcomm.us/

http://www.nmcompcomm.us/

Advance Opinions

tively, acknowledging the State effectively
conceded that a seizure occurred, the dis-
trict court ruled that the seizure of Defen-
dant, prior to his admission, was supported
by reasonable suspicion. Defendant appeals
the district court’s denial of his suppression
motion, pursuant to his conditional plea.
II. Because Reasonable Suspicion
Supported the Stop of Defendant, We
Affirm the Denial of Defendant’s Sup-
pression Motion

{7} Defendant makes numerous conten-
tions directed at explaining why the district
court erred in concluding that Defendant’s
initial encounter with Officer Burns was
consensual and therefore not a seizure.
Because we agree with the district court’s
alternative ruling—i.e., that the stop of
Defendant was supported by reasonable
suspicion—we need not and do not address
Defendant’s arguments about the encounter
being nonconsensual.

A. Standard of Review

{8} Defendant argues that under both the
Fourth Amendment to the United States
Constitution and Article I, Section 10 of the
New Mexico Constitution, his seizure was
unreasonable.’ See Yazzie, 2016-NMSC-
026, 9 17 (“The United States and the New
Mexico Constitutions provide overlapping
protections against unreasonable searches
and seizures.” (alteration, internal quotation
marks, and citation omitted)). It is well es-
tablished that “a police officer may detain an
individual in investigating potential crimi-
nal activity where the officer has formed a
reasonable suspicion the individual is break-
ing, or has broken, the law”—such detention
is not constitutionally unreasonable. State v.
Salazar, 2019-NMCA-021, ¢ 12, 458 P.3d
546 (internal quotation marks and citation
omitted).

{9} “A reasonable suspicion is a particu-
larized suspicion, based on all the circum-
stances that a particular individual, the
one detained, is breaking, or has broken,
the law” State v. Hubble, 2009-NMSC-014,
€ 8,146 N.M. 70, 206 P.3d 579 (internal
quotation marks and citation omitted).
“We will find reasonable suspicion if the
officer is aware of specific articulable
facts, together with rational inferences
from those facts, that, when judged
objectively, would lead a reasonable
person to believe criminal activity oc-
curred or was occurring” Id. (internal
quotation marks and citation omitted).

“The level of suspicion required for an inves-
tigatory stop is considerably less than proof
of wrongdoing by a preponderance of the
evidence.” State v. Urioste, 2002-NMSC-023,
¢ 10, 132 N.M. 592, 52 P.3d 964 (internal
quotation marks and citation omitted).

{10} Because Defendant does not chal-

lenge the district court’s factual findings,

whether reasonable suspicion supported the
stop is a legal question we review de novo.

See Yazzie, 2016-NMSC-026, ¢ 15. “On

appeal, we must review the totality of the

circumstances and must avoid reweighing
individual factors in isolation.” State v. Mar-

tinez, 2018-NMSC-007, € 12,410 P.3d 186.

In doing this, we view the facts “in a man-

ner most favorable to the prevailing party;

indulge “all reasonable inferences in support
of the court’s decision,” and disregard “all
inferences or evidence to the contraryl.]”

State v. Werner, 1994-NMSC-025, 9 10,117

N.M. 315, 871 P.2d 971 (internal quotation

marks and citation omitted).

B. Defendant’s Proximity to the Scene
of a Recent Crime, in Conjunction
With All the Surrounding
Circumstances, Gave Rise to
Reasonable Suspicion

{11} Defendant does not contend Officer

Burns lacked reasonable suspicion that

trash had been illegally dumped in the lot.

Instead, Defendant contends the officer

lacked reasonable suspicion that Defendant,

in particular, was involved in this offense.

Thus, our inquiry is limited to whether,

based on the totality of the circumstances,

Officer Burns’ suspicion that Defendant

was involved in the illegal dumping was

reasonable. The district court ruled that it
was. Defendant on appeal makes several
arguments why this was error, chief among
them that Officer Burns relied exclusively
on Defendant’s proximity to the scene of
the crime, which Defendant contends was
insufficient to form a reasonable suspicion.

{12} Inadvancing this argument, Defen-

dant does not contend proximity to the

scene of a recent crime is irrelevant when
assessing the reasonableness of a stop.

Any such contention would be contrary to

precedent. When viewed in conjunction

with all the circumstances known to an
officer, proximity to the scene of a recent
crime may prove significant in determining

the reasonableness of a suspicion. State v.

Watley, 1989-NMCA-112, 109 N.M. 619,

788 P.2d 375, illustrates this point. In Wat-

ley, the officer received a report in the early
morning hours of a rape in the immediate
area he was patrolling. Id. ¢ 15. The only
additional facts known to the officer were
that the suspect was Hispanic and there was a
person wearing a ski mask running north on
a nearby street. Id. The officer then stopped
the defendant, who was traveling north in a
truck on the nearby street and was the only
one around. Id. Even though the defendant
did not match the minimal description
known to the officer (i.e., the defendant was
not Hispanic, was not wearing a ski mask,
and was not on foot), this Court concluded
the circumstances supported the stop. Id. €4
1718. Watley considered it significant that
“[the] defendant was stopped in the early
morning hours a short distance from the area
where an alleged crime had been committed
and where a man had been seen running
toward the vicinity where [the] defendant
was stopped” and that the defendant was
the only person in the area. Id. €6 17-18.
Based on these facts, this Court held the of-
ficer “could reasonably have concluded that
[the] defendant may have been involved in
the commission of the reported offense.”
Id 917.

{13} In other cases, this Court likewise
has concluded that proximity to the scene
of a recent crime—in conjunction with
appropriate circumstances—may support
reasonable suspicion. See, e.g., State v.
Lovato, 1991-NMCA-083, €4 2-4, 11-14,
112 N.M. 517, 817 P.2d 251 (concluding
there was reasonable suspicion supporting
a vehicular stop to investigate a reported
drive-by shooting where “the incident . . .
occurred around midnight, the car . . . met
the general description radioed by the police
dispatcher, and there was no other vehicular
traffic in the area”); State v. Jimmy R., 1997-
NMCA-107, €9 2-3, 124 N.M. 45, 946 P.2d
648 (concluding the officer had reasonable
suspicion for an investigative stop because
the subjects, who alone were in the vicinity
of reported criminal activity, began walking
away when the officer drove up); State v.
Ortiz, 2017-NMCA-006, €9 14-15, 387 P.3d
323 (concluding the officer had reasonable
suspicion to stop the defendant where, not-
withstanding the lack of suspect’s descrip-
tion, the defendant was the only person in
the vicinity of a recent report of suspicious
activity, at an hour “when it [was] objectively
reasonable to infer there were no other in-
dividuals present and that the business was

1

Defendant, however, does not assert that the New Mexico Constitution affords him greater protection than the United States

Constitution. In light of this and because our courts “have never interpreted the New Mexico Constitution to require more than a
reasonable suspicion that the law is being or has been broken to conduct a temporary, investigatory traffic stop,” we apply the same
reasonable suspicion standard under both the state and federal constitutions. State v. Yazzie, 2016-NMSC-026, ¢ 38, 376 P.3d 858.

*  After reaching this conclusion, the Court in Watley went on to discuss facts the officer observed after the stop. See 1989-NMCA-
112, € 19. Such facts, however, cannot be used to support the lawfulness of a stop, so we give them no consideration. See State v. Jason
L., 2000-NMSC-018, ¢ 20, 129 N.M. 119, 2 P.3d 856 (“Reasonable suspicion must exist at the inception of the seizure. The officer
cannot rely on facts which arise as a result of the encounter.” (citation omitted)).
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not open[,]” and the defendant’s behavior
was suspicious given the time of day and
location).?

{14} In contrast to Watley, and similar
cases cited above, State v. Garcia, 2009-
NMSC-046, 147 N.M. 134,217 P.3d 1032,
upon which Defendant principally relies,*
illustrates the type of situation in which
proximity to the scene of a recent crime
proves insufficient in light of the totality of
the circumstances. In Garcia, our Supreme
Court determined that “seizing [the d]
efendant because he was near the address
where the yet-uninvestigated ‘possible
domestic’ had occurred was unreasonable
because the officer had no articulable,
particularized suspicion that [the d]efen-
dant was breaking or had broken the law”
2009-NMSC-046, € 44. The Court reached
this conclusion for two reasons. First, “the
officer had no information that a crime
had been or was being committed[,]” id.
€ 45—a situation not at issue in this case,
given Officer Burns’ direct observation of
illegal dumping. Second, “even had the
officer known that a crime had been com-
mitted,” the Court in Garcia observed,
“the fact that [the d]efendant was merely
walking in the vicinity was not necessarily
sufficient to support a reasonable suspi-
cion that [the d]efendant was the respon-
sible party” Id. € 46 (emphasis added).

The facts—or more aptly the absence
thereof—that made the defendant’s prox-
imity to the scene of a crime insufficient
in Garcia included that the officer had no
description of the suspect and the defen-
dant was merely on the same block as the
supposed crime at 7:00 p.m., a time when
it is not unusual for people to be walking in
the streets. Id. Given these circumstances,
the Court concluded, “[t]he connection
between [the d]efendant and any crime
that may have been in progress was too
attenuated to constitute reasonable sus-
picion” Id.

{15} With the foregoing precedents in
mind, we turn to the totality of the cir-
cumstances here. The specific articulable
facts and rational inferences place this
case closer to the circumstances in Watley
than those in Garcia, and we similarly
conclude that they gave rise to reasonable
suspicion. In this case, around 1:15 a.m.
on a January day, Officer Burns witnessed
atleast two individuals appearing to dump
trash from the back of a truck in an empty
lot that is known for exactly this type of
criminal activity. See State v. Martinez,
2020-NMSC-005, ¢ 36,457 P.3d 254 (“[W]
here an officer is patrolling an area known
as a site where a particular type of crime
is prevalent and stops an individual on
suspicion that he or she has potentially

committed the very crime that occurs with
frequency in that area, then the assertion
that the area in question is a high-crime
area is quite acceptable if not essential to
understanding and judging the merits of
the officer’s suspicion.”). Although Officer
Burns drove in the direction he believed
he saw the truck travel, by the time he ar-
rived there, only about one to two minutes
later, the truck was gone, and Defendant
was the only individual in the vicinity.’ The
stop occurred in “pretty close proximity”
to the illegal dumping, about 100 yards
from the lot. It was unusual for anyone
to be out given the time of day and the
conditions. Considering all these circum-
stances together—that Defendant was in
close temporal and physical proximity to
the scene of a crime, known for exactly
the same type of crime suspected, that
Defendant was found in the area where the
truck involved in the crime was seen leav-
ing, that Defendant was the only individual
in the vicinity, and that it was late at night
and unusual for anyone to be out—Officer
Burns reasonably could have concluded
that Defendant, in particular, was involved
in the illegal dumping he had just wit-
nessed. See, e.g., Watley, 1989-NMCA-112,
€9 17-18 (concluding that similar circum-
stances gave rise to reasonable suspicion);
Goodrich, 450 F.3d at 561-63 (same).

3

Commentators and numerous other courts have reached similar conclusions. See, e.g., 4 Wayne R. LaFave, Search and Seizure:

A Treatise on the Fourth Amendment § 9.5(h) (6th ed. 2021) (discussing, in the context of a stop related to recent criminal activity
in the area, what combination of facts and circumstances will suffice to establish a “reasonable possibility” that the person stopped
committed the offense, and identifying as considerations “(1) the particularity of the description of the offender or the vehicle in
which he fled; (2) the size of the area in which the offender might be found, as indicated by such facts as the elapsed time since the
crime occurred; (3) the number of persons about in that area; (4) the known or probable direction of the offender’s flight; (5) observed
activity by the particular person stopped; and (6) knowledge or suspicion that the person or vehicle stopped has been involved in other
criminality of the type presently under investigation”); United States v. Goodrich, 450 E.3d 552, 561-63 (3d Cir. 2006) (upholding the
validity of the stop, notwithstanding imprecise description of the suspect, because other relevant factors, including (1) the reputation
of the area for criminal activity of the type suspected; (2) the time of day; (3) the geographical and temporal proximity of the stop to
the scene of the alleged crime; and (4) the number of persons in the area, “tend[ed] to more narrowly define the universe of potential
suspects and thereby constrain police discretion”); People v. Brown, 353 P.3d 305, 316-19 (Cal. 2015) (concluding, notwithstanding
lack of suspect description, that reasonable suspicion existed where the deputy arrived at the scene of a fight within three minutes of
dispatch; it was 10:30 p.m.; the defendant was the only person, and in the only vehicle, near the scene; and the defendant first drove
away from, then drove back toward, the scene); State v. Johnson, 2011 SD 10, €9 2, 11, 13-14, 795 N.W.2d 924 (per curiam) (conclud-
ing that reasonable suspicion existed where it was early morning; the officer knew that a casino had been robbed seconds beforehand;
the defendant was stopped four blocks from the casino; there were no other vehicles moving away from the casino; and the location
of the vehicle was on a logical escape route).

*  On appeal, Defendant additionally relies on State v. Eric K., 2010-NMCA-040, 148 N.M. 469, 237 P.3d 771. Eric K. appears to
be another example of a situation where proximity to the scene of a recent crime proves insufficient in light of the totality of the
circumstances. Unfortunately, the opinion contains little explanation why the circumstances of that case proved insufficient, so it is
difficult to glean much on this point from Eric K. We do, however, observe that Eric K. involved numerous circumstances not at play
in this case—e.g., the report was from a 911 caller (the identity of whom was unknown); the specific location of the alleged crime was
unknown; it was mid-afternoon; and other people were in the vicinity at the time of the stop. Id. €4 2-5. Given these circumstances,
we can appreciate why this Court concluded that reasonable suspicion did not exist. See id. 49 23-24.

®  The fact that Defendant, when stopped, was traveling on foot and not in the truck, does not make Officer Burns’ suspicion un-
reasonable. See Watley, 1989-NMCA-112, €9 17-18 (upholding stop of vehicle when suspect seen fleeing on foot); Brown, 353 P.3d
at 309, 318-19 (upholding stop of vehicle even though the officer did not know if suspect was on foot or in vehicle). Officer Burns
observed multiple people engaged in illegal dumping; and while it was possible that all involved departed together in the truck, as
Defendant surmises, it also was possible that the suspects departed separately or parted ways before Officer Burns reached the street
where the truck was seen traveling since, as the district court observed, “it would only take one person to drive the truck away.” See
Yazzie, 2016-NMSC-026, 33 (“The requirement of reasonable suspicion is not a requirement of absolute certainty[.]” (alteration,
internal quotation marks, and citation omitted)); Werner, 1994-NMSC-025, ¢ 10 (recognizing that all reasonable inferences in sup-
port of the district court’s decision should be indulged).
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Given the circumstances in their totality,
this is not the type of situation, as Defendant
suggests, where proximity to the scene of a
recent crime proves insufficient.

{16} Nor are Defendant’s remaining
arguments in support of a contrary con-
clusion persuasive. Defendant contends
that Officer Burns did not see him or his
distinctive-looking bicycle on the lot and
that there otherwise was nothing directly
linking Defendant to the illegal dumping.
Relatedly, Defendant contends that it was
entirely possible that he just happened to
be walking in the area at the time the il-
legal dumping occurred. These arguments
misapprehend the level of certainty neces-
sary to support an investigative detention.
While “particularized suspicion,” based on
all the circumstances known to the officer,
that the individual detained is breaking or
has broken the law is necessary to render
the stop reasonable, officers “need not limit
themselves to their direct observations in
developing suspicions, and they need not
exclude all possible innocent explanations
of the facts and circumstances they observe”
Salazar, 2019-NMCA-021, ¢ 16 (internal
quotation marks and citation omitted); see
also Martinez, 2020-NMSC-005, € 31 (“The
possibility of an innocent explanation does
not deprive the officer of the capacity to
entertain a reasonable suspicion of crimi-
nal conduct” (internal quotation marks
and citation omitted)). Indeed, “sufficient
probability, not certainty, is the touch-
stone of reasonableness under the Fourth
Amendment.” Yazzie, 2016-NMSC-026,
¢ 33 (internal quotation marks and cita-
tion omitted); see also id. § 22 (providing
that “where conduct justifying the stop was
ambiguous and susceptible of an innocent
explanation, officers could detain the indi-
viduals to resolve the ambiguity” (alteration,
omission, internal quotation marks, and
citation omitted)); Salazar, 2019-NMCA-
021, 99 3, 5-6, 19 (concluding that a stop was
reasonable notwithstanding that the officer
lost sight of the vehicle observed evading a
DWI checkpoint and was uncertain whether
the vehicle stopped was the target vehicle).
{17} As we have discussed, there was a
sufficient probability that Defendant was
involved in the illegal dumping, thereby
making the stop of Defendant, if any,
reasonable. The district court’s denial of
Defendant’s suppression motion is affirmed.
ALLOCUTION

{18} Defendant’s second claim of error is
that he was denied the right to allocution
at his sentencing hearing and, as a result, is
entitled to resentencing. The State does not
disagree that Defendant’s right to allocution
was violated. Instead, the State contends
that Defendant’s entry into a plea and dis-
position agreement bars all but claims of
jurisdictional defects, which, the State con-
tends, allocution errors are not. In response,

Defendant argues first that the scope of the
appellate waiver in the plea and disposition
agreement did not encompass allocution er-
rors and second that the allocution violation
is indeed a jurisdictional defect. Because we
agree with Defendant’s second argument, we
address this point only. We conclude that the
denial of the right to allocution renders the
ensuing sentence unauthorized by statute—a
jurisdictional defect that may be appealed
notwithstanding the entry of a valid guilty
plea and appellate waiver. Because Defen-
dant was denied the right of allocution, we
remand for resentencing in this case.
I. Background
{19} Defendant and the State entered into
a plea and disposition agreement in which
Defendant agreed to plead guilty to posses-
sion of a controlled substance in this case
and another case. The State in turn agreed to
dismiss the remaining charges in both cases.
The plea and disposition agreement con-
tained “[n]o agreement as to sentencing|,]”
but the State did not oppose the sentences
in the two cases being suspended and run
concurrently. In relevant part, the plea and
disposition agreement read:
[D]efendant gives up any and all
motions, defenses, objections or
requests which [he] has made or
raised, or could assert hereafter, to
the court’s entry of judgment and
imposition of a sentence consistent
with this agreement. [D]efendant
waives the right to appeal the con-
viction that results from the entry
of this plea agreement.
Excepted from this waiver was Defendant’s
right to appeal the district court’s suppres-
sion ruling in this case.
{20} The district court held a sentencing
hearing in the two cases governed by the
plea and disposition agreement, as well as
in a third case in which Defendant also
pleaded guilty to possession of a controlled
substance. Only the State, defense counsel,
and an individual from treatment court were
invited to speak at the hearing. As the indi-
vidual from treatment court was speaking,
Defendant interjected, expressing disagree-
ment with one of the stated assertions. Aside
from this, Defendant neither spoke, nor was
he ever invited to address the court prior to
imposition of the sentence. At the conclusion
of the hearing, the district court sentenced
Defendant within the statutory maximum
punishment. Defendant appealed the judg-
ment and sentence as to this case only; he
did not appeal the judgment and sentence
as to the other two cases.
II. An Allocution Violation Can Be
Raised on Appeal Notwithstanding the
Entry of a Valid Guilty Plea and Appel-
late Waiver
{21} The question we resolve today is one
we consider de novo: whether the denial of
the right to allocution is a jurisdictional

defect that may be raised on appeal, not-
withstanding the entry of a valid guilty
plea and appellate waiver. See State v.
Chavarria, 2009-NMSC-020, ¢ 11, 146
N.M. 251, 208 P.3d 896 (providing that
“[q]uestions regarding subject matter
jurisdiction are questions of law which are
subject to de novo review” (internal quo-
tation marks and citation omitted)). We
begin by briefly reviewing the contours
of the right to allocution in New Mexico.
We then discuss the usual effect of the
waiver made in a valid guilty plea and
appellate waiver. Recognizing that our
Supreme Court has deemed jurisdictional
defects—i.e., sentences not authorized by
statute—as the only types of sentencing
claims that may be raised on appeal in this
context, we examine whether allocution
violations constitute such defects, and ul-
timately determine that they do. Our con-
clusion rests on longstanding principles
that a court’s sentencing authority derives
exclusively from statute; that the Criminal
Sentencing Act (the Act), NMSA 1978,
§S 31-18-12 to -26 (1977, as amended
through 2020), plainly mandates that the
opportunity for allocution be provided at
every felony sentencing proceeding; and
that a court’s failure to afford this right
renders the sentence invalid.

A. The Right to Allocution in New

Mexico

{22} The right to allocution in New
Mexico has been expansively applied
and guardedly protected. “Allocution
is defined as the formal inquiry or
demand made by the court or clerk to
[the] accused at the time for pronouncing
sentence as to whether [the] accused has
anything to say why sentence should not
be pronounced on him.” State v. Setser,
1997-NMSC-004, ¢ 20, 122 N.M. 794,
932 P.2d 484 (internal quotation marks
and citation omitted). The common law
doctrine of allocution, also known as al-
locutus, is codified in the Act and applies
to all felony offenses.® See Tomlinson
v. State, 1982-NMSC-074, €4 9-12, 98
N.M. 213, 647 P.2d 415 (holding that
“Section 31-18-15.1 extends the com-
mon law doctrine of allocutus to non-
capital felonies as enumerated in Section
31-18-15 and that the trial judge must
give the defendant an opportunity to
speak before he pronounces sentence”).
In modern-day sentencing, allocu-
tion serves many important functions.
Predominantly, allocution “provid|es]
an avenue through which a defendant
may ask for mercy based on factors that
might not otherwise be brought to the
court’s attention, and promot/es] safety,
certainty and equity in sentencing and
the judicial process overall” Williams,
2021-NMCA-021, € 9 (internal quo-
tation marks and citation omitted).
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Even where a defendant’s statements
can have little or no practical impact on
the sentencer—such as where the court
must apply habitual offender enhance-
ments—allocution still is required and
serves a meaningful purpose. See Leyba,
2009-NMCA-030, ¢ 27 (providing that
“the opportunity to personally address the
sentencer retains both symbolic and prac-
tical significance . . . [and] may increase
for some defendants the perceived equity
of the process” (internal quotation marks
and citation omitted)). An allocution vio-
lation in New Mexico renders the sentence
invalid, resulting in the remedy of reversal
and resentencing without inquiry into the
harm the violation may have caused. See

Tomlinson, 1982-NMSC-074, ¢4 11-12

(rejecting the argument that an allocution

violation is “harmless error” and reasoning

that “[t]here is no substitute for the impact
on sentencing which a defendants own

words might have if he chooses to make a

statement” (internal quotation marks and

citation omitted)).

B. A Valid Guilty Plea and Appellate
Waiver Waives a Defendant’s Right
to Appeal All Non-Jurisdictional
Defects and Errors Not Otherwise
Reserved

{23} We turn next to the effect of a

valid guilty plea and appellate waiver on

a defendant’s right to appeal. As an initial

matter, we note that our discussion here

applies only when the defendant does not
explicitly reserve the matter he or she seeks
to raise on appeal. While the New Mexico

Constitution confers to an aggrieved

party an absolute right to one appeal, see

N.M. Const. art. VI, § 2, our Supreme

Court has determined this right may be

waived. In particular, “ a plea of guilty

or nolo contendere, when voluntarily
made after advice of counsel and with
full understanding of the consequences,
waives objections to prior defects in the
proceedings’ ” and, according to the Court,

“‘also operates as a waiver of statutory or

constitutional rights, including the right to

appeal’ ” a conviction and sentence.” Cha-

varria, 2009-NMSC-020, €9 9, 16 (quoting
Hodge, 1994-NMSC-087, ¢ 14). However,
“a plea agreement may not waive the right
to challenge on appeal whether a sentence
was imposed without jurisdiction”” State v.
Tafoya, 2010-NMSC-019, § 6, 148 N.M.
391, 237 P.3d 693; see also Chavarria,
2009-NMSC-020, § 9 (providing that a
voluntary guilty plea ordinarily waives a
defendant’s right to appeal on “other than
jurisdictional grounds” (internal quota-
tion marks and citation omitted)); State v.
Trujillo, 2007-NMSC-017, € 8, 141 N.M.
451, 157 P.3d 16 (“[A] plea of guilty does
not waive jurisdictional errors.”); Rule 12-
321(B)(1) NMRA (providing that the “[s]
ubject matter jurisdiction of the trial or
appellate court may be raised at any time”).
{24} In this case, Defendant does not
challenge the validity of his plea and only
specifically reserved the right to appeal
the district court’s suppression ruling.
Accordingly, whether Defendant may raise
the allocution violation on appeal turns
on whether that claim is jurisdictional.
See Chavarria, 2009-NMSC-020, €9 9-10.
We must therefore examine the mean-
ing of “jurisdictional” in this context, a
subject our Supreme Court addressed in
Chavarria. The Court there explained that
“[t]he only relevant inquiry in determin-
ing whether the court has subject matter
jurisdiction is to ask whether the matter
before the court falls within the general
scope of authority conferred upon such
court by the constitution or statute” Id. €
11 (alteration, internal quotation marks,
and citation omitted). Further, “a court’s
sentencing power properly is considered
part of its subject matter jurisdiction[,]”
Tafoya, 2010-NMSC-019, € 7, and “is
derived exclusively from statute[,]” Cha-
varria, 2009-NMSC-020, € 12 (internal
quotation marks and citation omitted).
See also State v. Frawley, 2007-NMSC-057,
96, 143 N.M. 7, 172 P.3d 144 (“No point
of law has longer been established in New
Mexico than the rule that the prescrip-
tion of the mode of punishment is pre-
eminently a rightful subject of legislation.”

(alterations, internal quotation marks, and
citation omitted)), superseded by statute
on other grounds as recognized by State
v. Quintana, 2021-NMSC-013, € 34, 485
P.3d 215. In particular, the Act “confers
authority on the trial court to impose a
criminal sentence in accordance with its
provisions” Chavarria, 2009-NMSC-020,
¢ 12 (emphasis added); accord § 31-18-
13(A) (“[A]ll persons convicted of a crime
under the laws of New Mexico shall be
sentenced in accordance with the provi-
sions of the [Act.]”). Thus, our Supreme
Court explained, whether a sentencing
court acts within its jurisdiction in this
context hinges on whether the defendant’s
sentence was authorized by the Act. Cha-
varria, 2009-NMSC-020, €9 11-12; see also
Statev. Sinyard, 1983-NMCA-150, ¢ 1, 100
N.M. 694, 675 P.2d 426 (providing that
the defendant’s “claim that the sentence is
unauthorized by statute is jurisdictional”);
cf. State v. Wyman, 2008-NMCA-113, € 2,
144 N.M. 701, 191 P.3d 559 (“A claim that
a sentence is illegal and unauthorized by
statute is jurisdictional and may be raised
for the first time on appeal?”).

{25} Applying these principles in Cha-
varria, the Court determined that the
defendant’s claim of unconstitutional
cruel and unusual punishment did
not implicate the sentencing court’s
jurisdiction. 2009-NMSC-020, €9 13-
14. Observing that the defendant’s life
sentence was explicitly authorized by
certain provisions of the Act, the Court
concluded that the trial court did not
exceed its sentencing jurisdiction and
that the defendant’s claim could not be
raised on appeal in light of his guilty plea
and appellate waiver. Id. €9 10, 13-14.
In contrast, the Court observed, a claim
that a sentence was not authorized by
the Act—such as, for example, a claim
that probation could not be imposed
after a sentence was partially suspended,
see Sinyard, 1983-NMCA-150, § 1—was
jurisdictional and accordingly could be
raised on appeal, notwithstanding the
entry of a guilty plea and appellate waiver.

6

This Court has extended the right to allocution to a variety of other types of proceedings. See State v. Williams, 2021-NMCA-021,

€12, 489 P.3d 949 (probation revocation proceedings), cert. denied, 2021-NMCERT-___ (No. S-1-SC-38732, Mar. 31, 2021); State v.
Leyba, 2009-NMCA-030, 4 27, 145 N.M. 712, 204 P.3d 37 (habitual offender proceedings); State v. Ricky G., 1990-NMCA-101, € 13,
110 N.M. 646, 798 P.2d 596 (children’s court proceedings). But see State v. Stenz, 1990-NMCA-005, 49 15-21, 109 N.M. 536, 787 P.2d
455 (declining to extend the right to allocution to misdemeanor sentencing proceedings in the absence of a statute or rule establishing

the same).
7

This language in Chavarria could be read as stating that a defendant’s plea of guilty or nolo contendere in and of itself, in the

absence of an appellate waiver, has the effect of waiving a defendant’s right to appeal the deprivation of all statutory and constitutional
rights, even those occurring after entry of the defendant’s plea. See 2009-NMSC-020, ¢ 9. If such were the case, we might question
its accuracy. See, e.g., Tollett v. Henderson, 411 U.S. 258, 267 (1973) (“When a criminal defendant has solemnly admitted in open
court that he is in fact guilty of the offense with which he is charged, he may not thereafter raise independent claims relating to the
deprivation of constitutional rights that occurred prior to the entry of the guilty plea” (emphasis added)), cited with approval in
State v. Hodge, 1994-NMSC-087, € 14, 118 N.M. 410, 882 P.2d 1. We, however, have no occasion to consider this matter today. Like
Chavarria, Defendant’s plea and disposition agreement contained an appellate waiver, see 2009-NMSC-020, § 3, and we assume for
purposes of our analysis that this waiver would have been effective in waiving all non-jurisdictional defects at Defendant’s sentencing

hearing.
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See Chavarria, 2009-NMSC-020, € 14; see
also, e.g., Tafoya, 2010-NMSC-019, €9 1,
3, 6-8 (affirming that the defendant, by
pleading no contest, did not waive the
right to appeal a claim that the district
court erroneously applied the Earned
Meritorious Deductions Act in fashioning
his sentence); Trujillo, 2007-NMSC-017,
99 7-9 (treating as a jurisdictional matter
the issue of whether a district court could
adjudicate habitual offender proceedings,
where the original plea and disposition
agreement was silent on the question);
State v. Shay, 2004-NMCA-077, €9 1, 5-6,
136 N.M. 8, 94 P.3d 8 (reversing imposi-
tion of habitual offender enhancements,
notwithstanding that the defendant agreed
in his plea to the enhancement, because the
issue involved “an illegal sentence, which
is a jurisdictional issue”).

C. The Violation of a Defendant’s
Right to Allocution Renders the
Ensuing Sentence Unauthorized by
the Act

{26} To determine whether a sentence

rendered without affording a defendant

the right to allocution is unauthorized
by the Act—and thus presents a jurisdic-
tional defect that may be raised on appeal
notwithstanding the entry of a valid guilty
plea and appellate waiver—we examine
the source and nature of the right in

New Mexico.® Because the common law

doctrine of allocution was extended to all

felonies as part of the Act’s mandatory sen-
tencing procedures for felony offenses, see

Tomlinson, 1982-NMSC-074, € 12, we turn

first to the Act. Again, the Act provides that

“all persons convicted of a crime under

the laws of New Mexico shall be sentenced

in accordance with the provisions of the

[Act.]” Section 31-18-13(A) (emphasis

added). Beyond dictating the terms of

imprisonment and maximum fines for
given offenses, see § 31-18-15(A), (E), the

Act also mandates certain procedures a

judge must follow at sentencing. As rel-

evant here, under Section 31-18-15.1(A),

“[a] district court must hold a sentencing

hearing to determine the existence of miti-

gating or aggravating circumstances that
justify a departure of up to one-third from
the basic sentence applicable to the crime.”

State v. Ayala, 2006-NMCA-088, § 6, 140

N.M. 126, 140 P.3d 547 (internal quotation

marks and citation omitted).® This Court

has construed Section 31-18-15.1(A) as
imposing a mandatory duty on the district

court to hold such a sentencing hearing,
regardless of whether the defendant sought
to present mitigating evidence at the hear-
ing or even affirmatively waived the issue
below. See State v. Sotelo, 2013-NMCA-028,
€9 39, 41, 296 P.3d 1232 (“The plain lan-
guage of the statute imposes a duty on the
court. ... The statute does not prescribe any
prerequisites to the district court’s exercise
of this duty?).

{27} Allocution in turn is a form of miti-
gation, id. € 42, and likewise is mandated by
the Act. Nearly forty years ago, our Supreme
Court in Tomlinson addressed the source
and scope of the right to allocution in New
Mexico. The Court observed that allocu-
tion is a common law doctrine, originally
limited to capital offenses. See Tomlinson,
1982-NMSC-074, € 5. It further observed
that other jurisdictions had both explicitly
codified the doctrine in statute or rule and
expanded the right to non-capital offenses.
Id. € 7. And despite the fact that “the right
is not specifically set forth by the plain lan-
guage of Section 31-18-15.1[,]” Williams,
2021-NMCA-021, € 10, our Supreme Court
similarly concluded that the Legislature
intended to incorporate and expand on the
right to allocution with its adoption of Sec-
tion 31-18-15.1. Tomlinson, 1982-NMSC-
074, € 12. To this end, the Court determined
that Section 31-18-15.1(A) “extends the
common law doctrine of allocutus to non-
capital felonies as enumerated in Section
31-18-15[.]” Tomlinson, 1982-NMSC-074,
¢ 12. As a result, Section 31-18-15.1(A),
which, as discussed, requires “a sentencing
hearing to determine whether aggravating
or mitigating circumstances exist, also
require[s] the trial court to give a defen-
dant an opportunity to speak before the
trial court pronounces sentence”” Ricky G.,
1990-NMCA-101, § 7 (emphasis added).
{28} TJust as the district court judge has
a duty to hold a sentencing hearing to
determine the existence of mitigating or
aggravating circumstances, see Sotelo, 2013-
NMCA-028, € 45; § 31-18-15.1(A), so too
does the judge have a duty to afford the
defendant the right to allocution prior to
sentencing, see Williams, 2021-NMCA-021,
¢ 14 (“Itis the duty of the court to inform a
defendant of his or her right to allocution,
and when . . . the district court does not
fulfill this duty, the sentence is invalid).
See also Ricky G., 1990-NMCA-101, ¢ 7
(same). Failure of the district court to ful-
fill this duty renders the sentence invalid

and mandates reversal and resentencing
without any inquiry into harm or the like.
See id.; see also Tomlinson, 1982-NMSC-
074, 99 11-12; cf. State v. Jones, 2010-
NMSC-012, € 48, 148 N.M. 1, 229 P.3d
474 (providing that since “the trial court
lacks the statutory authority to impose an
adult sentence on any youthful offender
without complying with [NMSA 1978,]
Section 32A-2-20 [(2009)]” of the Delin-
quency Act, “[i]t follows that the parties
lack the ability to bargain away the court’s
own responsibility” (emphasis omitted)).
{29} Insum, in prescribing a trial court’s
sentencing authority under the Act, the
Legislature requires courts to afford de-
fendants the right of allocution. See Tom-
linson, 1982-NMSC-074, 4 12. The district
court has an affirmative duty to adhere to
the Act’s prescriptions in this regard. See
Williams, 2021-NMCA-021, § 14; Ricky
G., 1990-NMCA-101, 9 7. And failure of
the district court to afford a defendant
the right of allocution under Section
31-18-15.1 renders the ensuing sentence
invalid. See Tomlinson, 1982-NMSC-074,
€9 11-12. From all this, we conclude that
a sentence imposed without affording the
defendant the right of allocution renders
the sentence unauthorized by statute—a
jurisdictional defect that may be raised
on appeal notwithstanding the entry of a
valid guilty plea and appellate waiver. See
Chavarria, 2009-NMSC-020, € 9.

{30} Defendant thus is not precluded
from raising the allocution violation on
appeal. As stated, the parties do not dis-
pute that Defendant’s right to allocution
was violated, and our review of the record
confirms this. Defendant’s sentence in this
case is therefore invalid. We accordingly
reverse that sentence and remand for a new
sentencing hearing, at which Defendant
is to be advised of his right to address the
district court and given the opportunity
to do so. See Tomlinson, 1982-NMSC-074,
€9 12-13.

CONCLUSION

{31} For the foregoing reasons, we affirm
the district court’s denial of Defendant’s
motion to suppress but reverse Defendant’s
sentence and remand for resentencing.
{32} ITIS SO ORDERED.

JENNIFER L. ATTREP, Judge

WE CONCUR:

MEGAN P. DUFFY, Judge

ZACHARY A.1VES, Judge

8

Relying on an opinion from the United States Supreme Court, the State contends that the denial of the right to allocution does

not represent a jurisdictional defect. The State’s reliance on United States Supreme Court precedent in this context is not persuasive,
given that the right to allocution and the jurisdictional question we examine here are matters of state law.

Since Ayala, Section 31-18-15.1 has been amended to conform with the conclusion that a sentencing enhancement based on a
judicial finding of aggravating circumstances violates the constitutional right to trial by jury. See Frawley, 2007-NMSC-057, €9 1, 22;
compare § 31-18-15.1 (1993, amended 2009), with § 31-18-15.1. The existence of mitigating circumstances, however, continues to
be a matter for the judge. See § 31-18-15.1(A)(1).
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OPINION
YOHALEM, Judge.

{1} The memorandum opinion filed on
August 10, 2021, is hereby withdrawn
and replaced with this opinion. Defendant
Matthew Robert Stevens was charged in
the Second Judicial District Court with
aggravated assault against a household
member (deadly weapon), pursuant
to NMSA 1978, Section 30-3-13(A)(1)
(1995); false imprisonment, pursuant to
NMSA 1978, Section 30-4-3 (1963); and
aggravated assault (deadly weapon), pur-
suant to NMSA 1978, Section 30-3-2(A)
(1963). All but the last charge, aggravated
assault (deadly weapon), were dismissed
by the State prior to the scheduled trial
date following the exclusion of State wit-
nesses as a sanction for failing to make
them available for interviews. The State
appeals from the district court’s dismissal
with prejudice of Defendant’s last remain-
ing charge on the grounds that the district
court lacked jurisdiction because the State
failed to bring the case to trial within the
deadline set by LR2-308 NMRA.

{2} Relying on the provisions of LR2-308,
the State contends that the district court
erred in dismissing this criminal case with
prejudice for four reasons: (1) the district
court erred in concluding that the rule

was jurisdictional and that dismissal with
prejudice was required if a case was not
timely tried; (2) the district court erred in
concluding dismissal with prejudice was
required by the terms of LR2-308; (3) the
State was not responsible for the failure to
comply with the deadline to commence
trial; and (4) dismissal was precluded by
the exception set forth in LR2-308(H)
(6). We agree with the State both that the
district court erred in dismissing for lack
of jurisdiction and that the rule, by its
terms, did not require dismissal. We re-
verse and remand on these bases, without
reaching the two additional issues raised
by the State.

BACKGROUND

{3} Defendant was charged on May 2,
2018, in the metropolitan court with ag-
gravated assault against a household mem-
ber (deadly weapon); false imprisonment;
and aggravated assault (deadly weapon).
The metropolitan court found probable
cause on May 3, 2018. The State requested
pretrial preventive detention, based on
interviews with the victim and witnesses
and Defendant’s criminal history. The
metropolitan court granted the motion,
finding that reliable evidence showed that
Defendant posed a danger to the com-
munity, and that no release conditions
would reasonably protect the safety of the
community from future criminal activity.

{4} Defendant was indicted by a grand jury
on May 16,2018, and the case proceeded in
the Second Judicial District Court. Shortly
thereafter, Defendant asked the district
court to reconsider the order requiring
pretrial detention. The motion to reconsider
was denied and Defendant remained in pre-
trial detention throughout the proceedings.
{5} Defendant was arraigned on May 25,
2018. The timelines set by the rules for
criminal proceedings in the Second Judicial
District Court run either from the date of
arraignment or from some other trigger-
ing event. LR2-308(F)(5)(a) (stating that
deadlines for commencement of trial and
other events run from arraignment or other
applicable triggering event identified in
LR2-308(Q)). In this case, the parties agree
that the timelines ran from May 25, 2018,
the date of Defendant’s arraignment.

{6} At the time of arraignment, the State is
required by LR2-308(B)(2) to file a certifi-
cation. This certification requires the State
to acknowledge that it has done sufficient
investigation to be “reasonably certain that
... the case will reach a timely disposition
by plea or trial within the case process-
ing time limits set forth in this rule[.]”
LR2-308(B)(2)(a). The certification also
requires the State to acknowledge that it
understands that, “absent extraordinary
circumstances,” its “failure to comply with
the case processing time lines set forth in
[LR2-308] will result in sanctions as set
forth in [LR2-308(H)].” LR2-308(B)(2)(d).
The State timely filed this certification.

{7} LR2-308(F)(3) requires the district
court to assign a case to one of three tracks.
The deadlines for a case to progress depend
on the track selected by the district court.
LR2-308(F)(5). At a status hearing on July
12, 2018, the district court assigned the
case to Track 1, the track with the shortest
time limits, intended for the least complex
criminal cases. LR2-308(F)(3). Both par-
ties agree that, as a Track 1 case, the rule
required the district court’s scheduling
order to provide a date for commencement
of trial within “within two hundred ten
(210) days of arraignment.” LR2-308(F)(5)
(a). The district court adopted a scheduling
order setting a November 26, 2018, dead-
line for pretrial motions, and a trial date
on a trailing docket for January 28, 2019.
Although the scheduling order provided
that the trial date was within the 210-day
period for commencing trial set by LR2-
308(F)(5)(a), the date set was actually
more than a month past the deadline to
commence trial under the rule. The 210
days expired on December 21, 2018. The
State did not alert the district court to its
error during the scheduling conference or
after receipt of the scheduling order.
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{8} On November 26, 2018, the deadline
set by the district court for filing pretrial
motions, Defendant filed a pretrial motion
to exclude four of the State’s witnesses,
based on the State’s failure to timely make
them available for interview by defense
counsel. Defendant noted in his motion
that his trial was scheduled to commence
after the deadline set by the rule, without
requesting any relief on this basis. The
State did not respond to Defendant’s mo-
tion.

{9} At a December 17, 2018 hearing, on
Defendant’s motion to exclude witnesses,
the district court reprimanded the State
for failing to file a response, and granted
Defendant’s motion, excluding four pros-
ecution witnesses. Once again, the fact that
the scheduled trial date violated LR2-308’s
deadline for commencing trial was not
brought to the district court’s attention.
{10} December 21,2018, was the last day
under the rule to timely commence trial.
Three days after the deadline passed, De-
fendant filed an addendum to his Novem-
ber 26, 2018, motion to exclude witness
testimony. In the addendum to his motion,
Defendant informed the district court
that the deadline set by LR2-308(F)(5) for
commencing trial had expired, and asked
the court to dismiss the case as a sanction.
{11} The State responded by claiming
that Defendant’s addendum was a pre-
trial motion, that the deadline for pretrial
motions was November 26, 2018, and,
therefore, Defendant’s December 24,
2018, motion to dismiss should be denied
as untimely. The district court agreed
with the State, ruling orally at a January
8, 2019 hearing, that Defendant’s motion
to dismiss for failing to comply with the
rule’s time for commencement of trial
was an untimely-filed pretrial motion,
and, therefore, holding that it could not
be filed without the prior permission of
the court. The district court orally denied
Defendant’s motion to dismiss on this basis
and set trial for January 30, 2019. Only one
count remained to be tried—aggravated
assault (deadly weapon)—the others hav-
ing been dismissed by the State after four
prosecution witnesses were excluded.
{12} On January 28, 2019, the case was
assigned to another judge for trial. On
the day of trial, Detendant moved for
reconsideration of the district court’s oral
ruling denying his motion to dismiss.
The district court granted Defendant’s
motion, announcing on January 30, 2019,
the morning of trial, that the case was
dismissed with prejudice.

{13} The State filed a motion to reconsider.
Following a hearing on the State’s motion
to reconsider, the district court entered a
written order granting, in a single docu-
ment, Defendant’s motion to dismiss and
denying the State’s motion to reconsider.

The district court concluded, in relevant
part, that because the time limits set by
LR2-308 for commencing trial had expired
more than a month earlier without an
extension having been sought, the court
had no jurisdiction, and was required as
well by the terms of the rule to dismiss
with prejudice.
{14} The State appealed to this Court.
DISCUSSION
{15} The State contends, in relevant part,
that the district court erred in conclud-
ing that the time limits for trial set forth
in LR2-308 are jurisdictional and that,
because the time for commencing trial
set by the rule had already expired, the
district court was required to dismiss
with prejudice. We agree with the State’s
claims of error, both because the rule is
not jurisdictional and it does not require
dismissal with prejudice when the deadline
for trial has passed.
I. Standard of Review
{16} “The determination of whether
jurisdiction exists is a question of law
which [we] review[] de novo.” Gallegos v.
Pueblo of Tesuque, 2002-NMSC-012, € 6,
132 N.M. 207, 46 P.3d 668. We review de
novo as well the district court’s construc-
tion of the provisions of LR2-308, “because
the interpretation of rules is a question of
law” H-B-S Pship v. Aircoa Hosp. Servs.,
Inc.,2008-NMCA-013, € 5, 143 N.M. 404,
176 P.3d 1136.
II. The District Court Had Subject-
Matter Jurisdiction
{17} Although the district court did not
specify in its order, we assume that the
court was referring to its subject matter
jurisdiction when it held that “the time
limits imposed by . .. LR2-308 are jurisdic-
tional” “Subject matter jurisdiction is the
power to adjudicate the general questions
involved in the claim[.]” Williams v. Rio
Rancho Pub. Schs., 2008-NMCA-150, 9 10,
145 N.M. 214, 195 P.3d 879.
{18} The source of the district court’s
jurisdiction is Article VI, Section 13 of
the New Mexico Constitution, which
provides: “The district court shall have
original jurisdiction in all matters and
causes not excepted in this constitution,
and such jurisdiction of special cases and
proceedings as provided by law[.]” As
our Supreme Court has held, jurisdiction
cannot be created through the Court’s
rulemaking authority; rules regulate the
procedure in our district courts. Jurisdic-
tion is controlled by the constitution and
our Legislature. See State v. Smallwood,
2007-NMSC-005, § 6, 141 N.M. 178, 152
P.3d 821; State v. Guzman, 2004-NMCA-
097,949,136 N.M. 253,96 P.3d 1173 (hold-
ing that the former Rule 5-604(B) NMRA
(2004), which set a six-month deadline
for trial of a simple criminal case “is not
jurisdictional”).

{19} The only question relevant to deter-
mine whether the district court has subject
matter jurisdiction is “whether this kind of
claim . . . falls within the general scope of
authority conferred upon such court by the
constitution or statute” Gonzales v. Surgidev
Corp., 1995-NMSC-036, ¢ 12, 120 N.M. 133,
899 P2d 576. Criminal cases plainly fall with-
in the general scope of authority conferred
upon our district courts, see State ex rel. Foy
v. Austin Cap. Mgmt., Ltd., 2015-NMSC-025,
€ 7,355 P.3d 1, and, therefore, we conclude
that the district court had jurisdiction.

III. The District Court Erred in
Construing LR2-308 to Require
Dismissal With Prejudice When the
Deadline for Commencing Trial Has
Passed

{20} Having concluded that the provi-
sions of LR2-308 are not jurisdictional, the
remaining question before us is whether the
district court correctly concluded that the
provisions of the rule removed all discre-
tion from the court, making dismissal with
prejudice mandatory.

{21} The State contends that the failure to

timely commence trial is no different than

any other violation of the rule; it is a “failure
to comply” addressed in LR2-308(H) by
the imposition of a sanction chosen by the
district court, in the exercise of its discre-
tion, on the responsible party. LR2-308(H)

(1) provides:

If a party fails to comply with any
provision of this rule or the time
limits imposed by a scheduling
order entered under this rule, the
court shall impose sanctions as
the court may deem appropriate in
the circumstances and taking into
consideration the reasons for the
failure to comply.

{22} Instead of focusing on LR2-308(H),
Defendant turns to LR2-308(]), the rule’s
provision addressing extensions of time for
trial. Defendant contends that the State’s fail-
ure to timely request an extension of time to
commence trial should be treated identically
to the pretrial denial of an extension request,
pursuant to LR2-308(J)(4). LR2-308(])(4)
provides that if a timely request for an exten-
sion of time is denied before the date for trial
to commence by the chiefjudge, and the state
then fails to commence trial on the date set,
dismissal with prejudice is required. Defen-
dant contends that dismissal with prejudice
is therefore mandatory in this case as well.

{23} We are not persuaded by Defendant’s

analogy to LR2-308(])(4). LR2-308(J)(4)

applies solely when a timely request for a sec-
ond extension of time, requiring a showing
of extraordinary circumstances, is sought,
and is denied upon review by the chief
judge before the date set for trial. Contrary
to Defendant’s construction of this provision,

LR2-308(J)(4) does not impose mandatory

dismissal; Subparagraph (J)(4) gives the State
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the option of proceeding to trial on the date
set. The case is dismissed only if the State
opts not to proceed to trial.

{24} In this case, there was no request for
an extension of time and no pretrial denial of
that request. The predicate for application of
LR2-308(])(4), therefore, was not satisfied.
Most importantly, the State was not given the
option of avoiding dismissal by proceeding
to trial because the deadline for trial had al-
ready expired. This was arguably a violation
of the rule requiring the State to commence
trial within 210 days of arraignment. As the
State contends, a failure to comply with any
provision of the rule is specifically addressed
by LR2-308(H)(1), which states that “[i]f a
party fails to comply with any provision of
this rule[,]” the district court “shall impose
sanctions as the court may deem appropriate
in the circumstances and taking into consid-
eration the reasons for the failure to comply”
(Emphases added.)

{25} This Court, most recently in State
v. Lewis, 2018-NMCA-019, 413 P.3d 484,
construed LR2-308(H)(1) to mandate that
the district court apply some sanction if a
party has failed to comply with a provi-
sion of the rule, but to leave the type of
sanction to the discretion of the district
court. See Lewis, 2018-NMCA-019, ¢ 8
(construing the identical language of LR2-
400.1(A) (2015) NMRA, the predecessor
of LR2-308).

{26} We note that LR2-308(H)(1) re-
quires the district court to exercise its dis-
cretion in light of the circumstances and,
in particular, in light of the reasons for the
failure to comply in deciding what sanc-
tion is appropriate. Here the State contends
that the failure to timely bring Defendant
to trial was attributable to the error made
by the district court in its scheduling order,
or to the Defendant relieving the State of
all responsibility for the violation, and

making any sanction, let alone dismissal
with prejudice, inappropriate. We leave
both the appropriateness of a sanction
and the type of sanction to be imposed, if
one is appropriate, to the district court’s
discretion on remand.

CONCLUSION

{27} We reverse and remand to allow the
district court to determine, in the exercise
of its discretion, whether the State is the
party responsible for the delay, and if so,
what sanction is appropriate under LR2-
308(H)(1).

{28} IT IS SO ORDERED.

JANE B. YOHALEM, Judge

WE CONCUR:

KRISTINA BOGARDUS, Judge
MEGAN P. DUFFY, Judge
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OPINION

HANISEE, Chief Judge.

{1} Defendant appeals the district court
order continuing her probation, arguing
that the district court violated her right
to due process by denying her motion to
appear in person at an adjudicatory hear-
ing on the State’s motion to revoke her
probation. In denying Defendant’s motion,
the district court relied on New Mexico
Supreme Court Order No. 20-8500-013
(the Supreme Court Order), in which the
Court set forth procedures related to the
function of judicial proceedings in light of
the burgeoning COVID-19 pandemic. See
Supreme Court Order No. 20-8500-013
(April 16, 2020), https://www.nmcourts.
gov/wp-content/uploads/2020/12/Or-
der-No_-20-8500-013-Updating-and-
Consolidating-Precautionary-Measures-
for-Court-Operations-in-NM-Judicia-
ry-4-16-20.pdf. For the reasons that follow,
we affirm.

BACKGROUND

{2} Between May 2019 and January 2020,
the State filed three different petitions to

revoke Defendant’s probation, alleging
Defendant’s various failures to comply
with her probation requirements. On
March 11, 2020, following the State’s
third petition to revoke probation, the
COVID-19 pandemic was declared a
public health emergency in New Mex-
ico.’ On April 16, 2020, our Supreme
Court announced the Supreme Court
Order, updating precautionary measures
for court operation in the New Mexico
Judiciary during the COVID-19 public
health emergency, which is at issue in
this case. In pertinent part, the Supreme
Court Order provides that “[a]ll judges
shall use telephonic or audio-visual
attendance for court appearances by at-
torneys, litigants, witnesses, and the press
unless there is an emergency need for
an in-person appearance upon motion
of a party” Supreme Court Order No.
20-8500-013 at 4.

{3} In May 2020, Defendant filed a mo-
tion requesting to appear in person at an
upcoming adjudicatory hearing on the
State’s motion to revoke her probation.
The district court denied Defendant’s
motion and stated within its findings

that no emergency need existed in the
case. Following the adjudicatory hear-
ing, at which Defendant appeared via
audio-visual connection, the district court
filed its order continuing Defendant’s
probation and Defendant subsequently
filed her notice of appeal. The State filed
a fourth petition to revoke Defendant’s
probation, alleging continued violations.
Following a hearing on the State’s motion,
the district court filed an order in which
it unsatisfactorily discharged Defendant
from probation and released Defendant
from the Grant County Detention Center.
DISCUSSION

{4} We observe at the outset that because
Defendant was unsatisfactorily discharged
from probation and subsequently released
on the district court’s order, this case
presents no actual controversy, and we are
unable to grant any actual relief. Indeed,
Defendant states that “[s]he does not ask
this Court to reinstate her to probation.
She asks simply for this Court to hold that
she had a right to appear in person at her
[adjudicatory] hearing, and that that right
was violated”” Thus, this case appears to be
moot. See Gunaji v. Macias, 2001-NMSC-
028, € 9, 130 N.M. 734, 31 P.3d 1008 (“A
case is moot when no actual controversy
exists, and the court cannot grant actual
relief” (internal quotation marks and ci-
tations omitted)). Even if a case is moot,
we have discretion to “review moot cases
that present issues of substantial public
interest or which are capable of repetition
yet evade review.” Id. € 10. Recognizing
the likelihood that this Court will be asked
to resolve future cases that are similarly
related to the district court’s application
of the Supreme Court Order—or other
similar orders from our Supreme Court
related to COVID-19—we address below
the merits of Defendant’s appeal.

{5} Here, Defendant’s primary argument
is that the district court misinterpreted
the Supreme Court Order and, in so do-
ing, violated Defendant’s rights to due
process by denying her motion to appear
in person at an adjudicatory hearing.
Defendant does not argue that the Su-
preme Court Order itself is erroneous or
unconstitutional, but rather that the dis-
trict court erred in its interpretation and
application of the Supreme Court Order.
Defendant asserts that because she filed
motions requesting in-person proceed-
ings, the district court was required under
the Supreme Court Order to grant such
motions and hold in-person proceedings.

' See State of N.M., Executive Order 2020-004 (March 11, 2020) https://cv.nmhealth.org/wp-content/uploads/2020/03/Executive-

Order-2020-004.pdf.
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Indeed, Defendant contends that “[w]hen
[she] insisted on appearing in person,
the district court needed to conduct the
hearing in person, with appropriate safe-
guards to protect everyone from [the C]
oronavirus.” Defendant misapprehends
the Supreme Court Order.

{6} The Supreme Court Order states that
“[a]ll judges shall use telephonic or audio-
visual attendance for court appearances
by attorneys, litigants, witnesses, and the
press unless there is an emergency need for
an in-person appearance upon motion of a
party” Supreme Court Order No. 20-8500-
013 at 4 (emphasis added). The Supreme
Court Order further provides that the
district court has discretion to order in-
person appearances “on the judge’s own
initiative, without a motion by a party,
provided that the judge shall confer with
the parties and the chief judge of the dis-
trict before proceeding with an in-person
appearance.” Supreme Court Order No.
20-8500-013 at 4. Specifically related to
criminal proceedings, the Supreme Court
Order provides that “[a]ny criminal pro-
cedure rules requiring the presence of the
defendant may be accomplished through
remote, audio-visual appearance in the

discretion of the judge, provided that
confidential communication between the
defendant and defense counsel is made
available[.]” Supreme Court Order No.
20-8500-013 at 4.

{7} Under these provisions, the district
court has discretion to require in-person
appearances within certain parameters or
when moved to do so by a party asserting
an emergency need to appear in person.
The Supreme Court Order does not require
the district court to grant a defendant’s
motion for in-person proceedings where
such motion fails to present an emergency
need. Defendant’s motion did not assert an
emergency need for Defendant to appear
in person; rather it merely asserted a gen-
eral constitutional right to appear in per-
son for probation revocation proceedings.
Moreover, Defendant fails to articulate
on appeal that her motion was supported
by an emergency need and provides no
authority to support her implicit assertion
that her desire to exercise her right to ap-
pear in person at proceedings constituted
an emergency. Because Defendant fails to
establish that her motions were supported
by emergency need, contrary to the district
court’s findings, we can assign no error to

the district court’s compliance with the
Supreme Court Order. See State v. Aragon,
1999-NMCA-060, € 10, 127 N.M. 393,981
P2d 1211 (explaining that “[t]here is a
presumption of correctness in the district
court’s rulings” and that it is a defendant’s
“burden on appeal to demonstrate any
claimed error below” (alterations, internal
quotation marks, and citation omitted));
see also Martinez v. Sw. Landfills, Inc.,
1993-NMCA-020, ¢ 18, 115 N.M. 181,
848 P.2d 1108 (“[A]n appellant is bound
by the findings of fact made below unless
the appellant properly attacks the findings,
and that the appellant remains bound if
he or she fails to properly set forth all the
evidence bearing upon the findings”). We
therefore hold that the district court did
not err in its interpretation of the Supreme
Court Order.

CONCLUSION

{8} For the reasons stated above, we af-
firm.

{9} IT IS SO ORDERED.

J. MILES HANISEE, Chief Judge

WE CONCUR:

JACQUELINE R. MEDINA, Judge
GERALD E. BACA, Judge

2

Defendant argues as well that there was insufficient evidence of a violation to support the district court’s revocation of her proba-

tion. Defendant fails to develop this argument with any explanation or analysis, citation to the record, or citation to relevant authority,
and we therefore consider the argument to be undeveloped and decline to address it further. See Corona v. Corona, 2014-NMCA-071,
€ 28, 329 P.3d 701 (“This Court has no duty to review an argument that is not adequately developed.”); see In re Adoption of Doe,
1984-NMSC-024, € 2, 100 N.M. 764, 676 P.2d 1329 (“We have long held that to present an issue on appeal for review, an appellant
must submit argument and authority as required by rule. We assume where arguments in briefs are unsupported by cited authority,
counsel after diligent search, was unable to find any supporting authority. [T]herefore[, we] will not do this research for counsel. Is-
sues raised in appellate briefs which are unsupported by cited authority will not be reviewed by us on appeal” (citations omitted)).
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Attorneys at Law

CUDDY & McCARTHY, LLP WELCOMES BACK LAURA CASTILLE
AND ANNOUNCES THE FIRM’S EXPANSION INTO LAS CRUCES, NEW MEXICO

Cuddy & McCarthy, LLP is excited to announce Laura Castille has
returned to the Firm as a Senior Associate. Ms. Castille left Cuddy &
McCarthy in November 2018 to oversee the Office of Institutional Equity
at New Mexico State University. Ms. Castille will now work from the
Firm's newly opened Southern New Mexico branch of Cuddy &
McCarthy, located at 506 S. Main Street in Las Cruces, New Mexico.

Ms. Castille's law practice will focus on representing schools in all areas
of the law from contracts to employee issues. Ms. Castille has expertise
in Special Education and Title IX matters. Cuddy & McCarthy is thrilled
to have Laura back on our Team!

SANTA FE OFFICE LAS CRUCES OFFICE ALBUQUERQUE OFFICE
1701 Old Pecos Trail, Santa Fe, NM 87505 506 S. Main Street, Suite 103C 201 Third St NW, Suite 1300, Albuquerque, NM 87102
Tel: 505-988-4476 « Fax: 888-977-3814 Las Cruces, New Mexico 88001 Tel: 505-888-1385 * Fax: 888-977-3816

www.cuddymccarthy.com

BACA&HOWARDRPC. NHT][}

CERTIFIED PUBLIC ACCOUNTANTS

CPA Expert Witness

Commercial Damages .
State Bar members receive
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Business Valuation promo code: .
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ruby.com/campaign/nmbar
Fraud and Forensic or call 855-340-RUBY
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Mediation

Samuel L. Baca, CPA/ABV/CFF, CVA, MAFF

2155 Louisiana Blvd NE Ste. 7000, Albuquerque, NM 87110

505-200-3800 | www.bacahoward.com
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It’s an honor to partner with the New Mexico legal community to
serve clients for their trust, estate, and other fiduciary needs.

Lock in your savings!
Pre-pay 12 credits
for only $485

Credits must be redeemed by
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Contact us for more info:
cleonline@sbnm.org

)/ New Mexico State Bar Foundation
/ Center for Legal Education
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Redeemable on Center for Legal Education courses only.

Exclusions: No teleseminar or other third-party content. No
refunds or roll-over of unused credits.

Twenty-two JHKM Attorneys
Named 2023 Best Lawyers in America®
and Ones to Watch

We are pleased to announce that 22 attorneys with
the firm’s New Mexico and Arizona offices earned
recognition from their peers as Best Lawyers in America’
and Ones to Watch for their work in 27 areas of practice.

ARIZONA M JENNINGS HAUG NEW MEXICO
KELEHER MCLEOD

Experience. Integrity. Results.
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Brian Letherer for the growth of your firm

1540 Juan Tabo NE, Suite H, Albuquerque, NM 87112
bletherer@licnm.com - 505.433.4266
www.licnm.com

E}j“>

—7/

Q) DRO, Drafting
Litigation”

v
Reduce your
MALPRACTICE Liability
by referring your clients
directly to our law firm

CONTACT:
Raymond S. Dietrich, plc

Licensed in New Mexico

602.252.7227

www.galleongroup.net

—~
ROBERT CASWELL STI(/;‘ATIONS

rcipi.com
505-797-5661

When you need to know the facts, call the experts

Internal Investigations, EEOC, Employee misconduct,
Backgrounds, Locates, Surveillance, Fraud, Process Serving
and morel

Sewing Mew Mexice v 0 years

David Stotts

Attorney at Law

Business Litigation,
Real Estate Litigation

242-1933

MEDIATION & ARBITRATION SERVICES

In-Office or via Zoom

< Over 41 years legal experience as State District Judge,
Trial Lawyer and Mediator/Arbitrator

« Over 21 years on District Court Bench as Trial Judge
Short Deadlines Accommodated

HON. WILLIAM A. SANCHEZ, RET.

SANCHEZ SETTLEMENT & LEGAL SERVICES LLC

sanchezsettled@gmail.com 4 www.sanchezsettled.com(505) et

€% State Bar
New Mexico

0w
s 4

Linked [T}

SZQ}- @Iw\e
p Comment e ° et

www.sbnm.org

32 BarBulletin - September 14, 2022 - Volume 61, No. 17


mailto:bletherer@licnm.com
http://www.licnm.com
http://www.sbnm.org

— MEDIATION—
JOHN B.

jbpsfnm@gmail.com

505-983-8060
505 Don Gaspar, Santa Fe

POUND

Classified

Associate Attorney

The firm of MYNATT MARTINEZ SPRING-
ERP.C.islooking for associates. Our practice
focuses primarily on the defense of public
entities and their employees but runs the
gamut on all civil matters. The pay and ben-
efits are competitive, and the billable hours
are manageable. We are located in the City
of Las Cruces, sometimes known as the Paris
of the Rio Grande. Here, for the price of a
small hovel in Santa Fe, you can purchase
a moderate-sized mansion. The weather is
beautiful, the food is spicy (we are right next
to Hatch after all), the crime is low (looking
at you Albuquerque), and the sunsets are
stunning. If you are interested in making
a change, email us at rd@mmslawpc.com.

Staff Attorney - Expanded Volunteer
Attorney Pool (E-VAP) Program

The New Mexico State Bar Foundation seeks a
staffattorney for the Expanded Volunteer At-
torney Pool (E-VAP) Program. This position
is full time - 40 hours per week. It includes
an excellent benefits package and competi-
tive salary for legal work in the non-profit
sector. Main duties include providing legal
information, legal advice, and brief services
to E-VAP clients in accordance with E-VAP
policies and procedures; assessing whether
a case should be referred to a panel attorney
or receive in-house services; and conducting
legal workshops and fairs. Current licensure
to practice law in the State of New Mexico
required. Fluency in Spanish is a plus.$60,000
to $63,000 per year, depending on experience
and qualifications. Generous benefits package
included. Qualified applicants should submit
a cover letter and resume to HR@sbnm.
org. Visit https://www.sbnm.org/About-Us/
Career-Center/State-Bar-Jobs for full details
and application instructions.

Various Attorney Positions

The New Mexico Office of Attorney General
is recruiting various attorney positions. The
NMOAG is committed to attracting and re-
taining the best and brightest in the workforce.
NMOAG attorneys provide a broad range of
legal services for the State of New Mexico. In-
terested applicants may find listed positions by
copying the URL address to the State Personnel
website listed below and filter the data to pull
all positions for Office of Attorney General.
https://www.spo.state.nm.us/view-job-oppor-
tunities-and-apply/applicationguide/

Associate Attorney-Family Law

Maria Garcia Geer (Geer Wissel & Levy, P.A.) is
seeking a qualified full-time associate attorney
tojoin her established law firm. Prefer candidate
have atleast 3 years of experience in Family Law
and an interest in law firm management but will
consider all candidates. Benefits include health,
dental, vision insurance, 401(k) plan, profit
sharing and bonuses. Salary DOE. Replies are
confidential. Please email your resume to Maria
Geer c/o chwillliams@gwlpa.com.

Senior Trial Attorney

Senior Trial Attorney wanted for immedi-
ate employment with the Seventh Judicial
District Attorney’s Office, which includes
Catron, Sierra, Socorro and Torrance coun-
ties. Employment will be based primarily
in Socorro County (Socorro, NM). Socorro
is an hour drive from Albuquerque. Must
be admitted to the New Mexico State Bar.
Salary will be based on the NM District At-
torneys’ Personnel & Compensation Plan and
commensurate with experience and budget
availability. Will also have full benefits and
excellent retirement plan. Send resume to:
Seventh District Attorney’s Office, Attention:
J.B. Mauldin, P.O. Box 1099, 302 Park Street,
Socorro, New Mexico 87801. Or email to:
jbmauldin@da.state.nm.us .

Assistant District Attorney

The Fifth Judicial District Attorney’s office
has immediate positions open for new and/
or experienced attorneys. Salary will be based
upon the New Mexico District Attorney’s
Salary Schedule with salary range of an
Assistant Trial Attorney to a Senior Trial
Attorney ($58,000 to $79,679). These posi-
tions are located in the Carlsbad and Roswell
offices. Please send resume to Dianna Luce,
District Attorney, 100 N Love Street, Suite 2,
Lovington, NM 88260 or email to 5thDA@
da.state.nm.us

Associate Attorney

Civerolo, Gralow & Hill, P.A. seeks an as-
sociate attorney for our fast paced, well
established civil litigation defense firm. This
isa great opportunity to grow and share your
talent. Salary DOE, great benefits including
health, dental & life insurance and 401K
match. Please email your resume to kayserk@
civerolo.com. Inquiries kept confidential.

Attorneys

For more than sixty years, Butt Thornton &
Baehr PC has been known as a law firm of
quality and integrity. We are proud of the
position of trust and respect the firm has
earned in New Mexico’s business, legal and
governmental communities. OQur commit-
ment is to continue to meet the high stan-
dards that have earned us that reputation into
the twenty-first century. BTB attorneys work
together to analyze legal issues and provide
legal counsel to clients. New attorneys are ex-
posed to all areas of civil litigation, from legal
research and drafting documents, to taking
and defending depositions, trial preparation
and trial, and working directly with clients. If
you are licensed to practice law and are seek-
ing an opportunity to enjoy the practice law
with plenty of room for growth, please send
letter of interest, resume, and writing samples
to Ryan T. Sanders at rtsanders@btblaw.com.

Litigation Attorney

Cordell & Cordell, P.C., a domestic litigation
firm with over 100 offices across 36 states, is
currently seeking an experienced litigation
attorney for an immediate opening in its
office in Albuquerque, NM. The candidate
must be licensed to practice law in the state
of New Mexico, have minimum of 3 years of
litigation experience with 1st chair family law
preferred. The firm offers 100% employer paid
premiums including medical, dental, short-
term disability, long-term disability, and life
insurance, as well as 401K and wellness plan.
This is a wonderful opportunity to be part of
a growing firm with offices throughout the
United States. To be considered for this op-
portunity please email your resume to Ham-
ilton Hinton at hhinton@cordelllaw.com
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Various Assistant City Attorney
Positions

The City of Albuquerque Legal Department
is hiring for various Assistant City Attorney
positions. The Legal Department’s team of
attorneys provides a broad range of legal
services to the City, as well as represent the
City in legal proceedings before state, federal
and administrative bodies. The legal services
provided may include, but will not be limited
to, legal research, drafting legal opinions,
reviewing and drafting policies, ordinances,
and executive/administrative instructions,
reviewing and negotiating contracts, litigat-
ing matters, and providing general advice and
counsel on day-to-day operations. Attention
to detail and strong writing and interpersonal
skills are essential. Preferences include: Five
(5)+ years’ experience as licensed attorney;
experience with government agencies, gov-
ernment compliance, real estate, contracts,
and policy writing. Candidates must be an
active member of the State Bar of New Mexico
in good standing. Salary will be based upon
experience. Current open positions include:
Assistant City Attorney - Employment/
Labor; Assistant City Attorney — Municipal
Affairs; Assistant City Attorney - EHD - Air
Quality. For more information or to ap-
ply please go to www.cabq.gov/jobs. Please
include a resume and writing sample with
your application.

Deputy District Attorney, Senior
Trial Attorneys, Trial Attorneys, and
Assistant Trial Attorneys

The Third Judicial District Attorney’s Office
in Las Cruces is seeking a Deputy District
Attorney, Senior Trial Attorneys, Trial At-
torneys, and Assistant Trial Attorneys. You
will enjoy the convenience of working in a
metropolitan area while gaining valuable trial
experience alongside experienced Attorney’s.
Please see the full position descriptions on
our website http://donaanacountyda.com/
Submit Cover Letter, Resume, and references
to Whitney Safranek, Human Resources
Administrator at wsafranek@da.state.nm.us

Entry Level and Experienced Trial
Attorney Positions

The Thirteenth Judicial District Attorney’s Of-
fice is seeking both entrylevel and experienced
trial attorneys. Positions available in Sandoval,
Valencia, and Cibola Counties. Enjoy the
convenience of working near a metropolitan
area while gaining valuable trial experience in
a smaller office, providing the opportunity to
advance more quickly than is afforded in larger
offices. Salary commensurate with experience.
Contact Krissy Fajardo @ kfajardo@da.state.
nm.us or visit our website for an application @
https://www.13th.nmdas.com/ Apply as soon
as possible. These positions will fill up fast!

Attorney Il

The New Mexico Interstate Stream Com-
mission is hiring an Attorney II to provide
professional legal assistance on moderately
complex matters of water and environmen-
tal law. This includes assistance involving
interstate stream compact administration,
drafting real property agreements and other
agreements involving issues of water and
environmental law. This position provides
legal support and advice to the Basin Manag-
ersand Director regarding procurement law,
multi-party contracts and administrative
proceedings. This includes provision of legal
advice in matters involving subdivisions of
state government including Acequias, Con-
servancy and Irrigation Districts and other
special water districts. This includes working
with technical personnel, interpretation of
policies, state and federal legislation, rules
and regulations and analysis. To apply search
the State Personnel Office website https://
www.spo.state.nm.us/ for jobs available with
the NM OSE/ISC and Select Agency "Ofc of
The State Engineer"

Chief Judge

Jicarilla Apache Nation

Dulce, New Mexico

Live and work in beautiful Northern New
Mexico or Southern Colorado! The Jicarilla
Apache Nation is seeking a Chief Judge for
the Nation’s Court. Salary commensurate
with qualifications and experience. Appli-
cants should be graduates of an accredited
Law School. Applicants should have signifi-
cant knowledge and experience in Native
American Culture and Traditions, as well
as be well versed in Native American Legal
Issues. Please submit resumes and letters of
interest to Paul Hoffman, General Counsel,
Jicarilla Apache Nation at phoffman @jan
legal.com, with a copy to Edward Velarde,
President Jicarilla Apache Nation, in care of
Ouida Notsinneh, Secretary to the President
at onotsinneh@janadmin.com. Excellent
Benefit package including but not limited to
full Medical, Prescription, Pension, 401(k),
Dental, Life Insurance, vacation and sick
leave. Prior Judicial Experience is preferred
but is not an absolute requirement.

Associate Attorney

Quinones Law Firm LLC, a well-established
defense firm in search of a full-time associate
attorney with 0-5 years’ experience, prefer-
ably with current or past judicial clerkship ex-
perience. Primary practice in general defense
litigation (employment law, civil rights, tort
law). Please send resume to quinoneslaw@
cybermesa.com

Attorneys

The City of Albuquerque Legal Department
is hiring attorneys with the primary respon-
sibility of advising the Albuquerque Police
Department (APD). Duties may include:
representing APD in the matter of United
States v. City of Albuquerque, 14-cv-1025;
reviewing and providing advice regarding
policies, trainings and contracts; review-
ing uses of force; drafting legal opinions;
and reviewing and drafting legislation,
ordinances, and executive/administrative
instructions. Attention to detail and strong
writing skills are essential. Additional duties
and representation of other City Departments
may be assigned. Salary and position will be
based upon experience. Please apply on line
at www.cabq.gov/jobs and include a resume
and writing sample with your application.

Commercial Liability Defense,
Coverage Litigation Attorney P/T
maybe F/T

Our well-established, regional, law practice
seeks a contract or possibly full time attor-
ney with considerable litigation experience,
including familiarity with details of plead-
ing, motion practice, and of course legal
research and writing. We work in the are of
insurance law, defense of tort claims, regu-
latory matters, and business and corporate
support. A successful candidate will have
excellent academics and five or more years of
experience in these or highly similar areas of
practice. Intimate familiarity with state and
federal rule of civil procedure. Admission
to the NM bar a must; admission to CO,
UT, WY aplus. Apply with a resume, salary
history, and five-page legal writing sample.
Work may be part time 20+ hours per week
moving to full time with firm benefits as case
load develops. We are open to "of counsel”
relationships with independent solo practi-
tioners. We are open to attorneys working
from our offices in Durango, CO, or in ABQ
or SAF or nearby. Compensation for billable
hours at hourly rate to be agreed, generally
in the range of $45 - $65 per hour. Attorneys
with significant seniority and experience
may earn more. F/T accrues benefits. Apply
with resume, 5-10p legal writing example to
revans@evanslawfirm.com with "NM At-
torney applicant” in the subject line.

Urgently hiring

Staff Attorney

Southwest Women’s Law Center
Albuquerque, NM 87108; Salary: $57,095 -
$90,000 a year; Full-time; Benefits: Health/
Dental Insurance and 401K w/3% employer
match; Full Job description and to Apply
visit: https://www.indeed.com/viewjob?t
=staff+attorney&jk=cladeb3163c067eb&_
ga=2.233770526.1088839473.1660590059-
202929480.1660590059
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Associate Attorney

Giddens + Gatton Law, P.C., has served New
Mexicans since 1997. Our firm practices pri-
marily in bankruptcy law and represents in-
dividuals, couples, farmers, business owners
and creditors in solving issues related to debt
and credit matters. We are focused on provid-
ing excellent client service and high-quality
legal representation. Giddens + Gatton Law
has been recognized by U.S. News & World
Report and Best Lawyers as a Best Law Firm
for 5 consecutive years. We are also proud to
support family-friendly policies in the work-
place and have received Gold recognition for
three consecutive years in the New Mexico
Family Friendly Business Awards program.
Our firm operates with these core values:
Customer Focus; Accountability; Integrity;
Community; Respect. Position Summary:
An ideal candidate for Associate Attorney
has 3-plus years of experience working with
bankruptcy law (debtor, as well as creditor
rights and representation) and commercial
litigation. Experience in commercial real
estate law is a plus. Candidate must: Have
excellent writing and editing skills (writing
samples will be required); Be motivated to
learn, meet deadlines and work hard Handle
a client caseload independently Have the
desire to build a portfolio of business. Salary
and Benefits: The minimum starting annual
salary for the position is $70,000, which is
negotiable depending on experience. The
Firm pays 100 percent of employee health
insurance and 85 percent of dependent health
insurance. There is a 401(k) plan with em-
ployer contributions. Dental, vision, life and
disability insurance are available. The Firm
pays for attorney continuing education. Ben-
efits may be subject to waiting periods and are
subject to change without notice. A retention
bonus will be paid after the completion of
the first year of employment. Interested can-
didates should email a cover letter, resume,
references, and writing samples to giddens@
giddenslaw.com.

Associate Attorney - Civil Litigation

Sutin, Thayer & Browne is seeking a full-time
Civil Litigation Associate. The candidate
must have at least 3 years of experience
relevant to civil litigation, and must have
excellent legal writing, research, and verbal
communication skills. Competitive salary
and full benefits package. Visit our website
https://sutinfirm.com/ to view our practice
areas. Send letter of interest, resume, and
writing sample to sor@sutinfirm.com.

Seeking Part-Time Paralegal/

Legal Writer

Rio Rancho Attorney seeks motivated senior
with experience, common sense, and thick
skin. Please contact Daniel at (505) 247-1110.

Assistant City Attorney for the
Municipal Affairs Division—
Aviation Department

The City of Albuquerque Legal Department
is hiring an Assistant City Attorney for the
Municipal Affairs Division—Aviation De-
partment. The Legal Department’s team of
attorneys provides a broad range of general
counsel legal services to the City. This spe-
cific position will focus on representation
of the City’s interests with respect to Avia-
tion Department legal issues and regulatory
compliance. The position will be responsible
for interaction with Aviation Department
administration, the Albuquerque Police De-
partment, various other City departments,
boards, commissions, and agencies, and
various state and federal agencies, including
the Federal Aviation Administration and the
Transportation Security Administration. The
legal services provided will include, but will
not be limited to, legal research, drafting
legal opinions, reviewing and drafting poli-
cies, ordinances, and executive/administra-
tive instructions, reviewing and drafting
permits, easements, real estate contracts
and procurement contracts and negotiating
same, serving as records custodian for the
Aviation Department, providing counsel on
Inspection of Public Records Act requests
and other open government issues, providing
advice on City ordinances and State/Federal
statutes and regulations, litigating matters
as needed, and providing general advice and
counsel on day-to-day operations. Attention
to detail and strong writing and interpersonal
skills are essential. Preferences include: Five
(5)+ years’ experience as licensed attorney;
experience with government agencies, gov-
ernment compliance, real estate, contracts,
and policy writing. Aviation background is
not essential, but any experience with avia-
tion/airports will be considered. Candidates
must be an active member of the State Bar of
New Mexico in good standing. Salary will be
based upon experience. Please apply on line
at www.cabg.gov/jobs and include a resume
and writing sample with your application.

Associate Attorney

Budagher & Tann, LLC, an Albuquerque
law firm specializing in estate planning,
probate, taxation, business, and real estate
matters has an immediate opening for an
associate attorney with 0-5 years of experi-
ence. We offer a collegial balanced work / life
environment and do not track billable hours,
vacation, or sick leave. Friendly working
environment with opportunity to grow with
the firm. Competitive salary and benefits.
Please send letter of interest and resume to
adminassistant@budagherlaw.com.

Associate Attorney

Atkinson, Baker & Rodriguez, P.C. is a suc-
cessful and established Albuquerque-based
complex civil commercial and tort litigation
firm seeking motivated and talented associate
attorney candidates with great academic cre-
dentials. Join our small but growing focused
Firm and participate in litigating cases from
beginning to end with the support of our na-
tionally recognized, experienced attorneys!
Come work for a team that fosters develop-
ment and growth to become a stand-out civil
litigator. Highly competitive compensation
and benefits. Send resumes, references,
writing samples, and law school transcripts
to Atkinson, Baker & Rodriguez, P.C., 201
Third Street NW, Suite 1850, Albuquerque,
NM 87102 or Careers@abrfirm.com. Please
reference Attorney Recruiting.

Senior Assistant City Attorney
(REVISED)

Two (2) fulltime professional positions, in-
volving primarily civil law practice. Under
the administrative direction of the City
Attorney, represents and advises the City
on legal matters pertaining to municipal
government and other related duties, includ-
ing misdemeanor prosecution, civil litigation
and self-insurance matters. This position will
focus primarily on land use, water issues,
public utilities, nuisances and other City
interests. Represents the city in acquisition
of property through negotiated purchase or
condemnation proceedings. Reviews and/
or drafts responses or position statements
regarding EEOC claims asserted against
the City. Pursues bankruptcy claims and
represents the City’s interest in bankruptcy
court. Assists with revenue recovery. Juris
Doctor Degree AND three year's experience
in a civil law practice; at least one year of
public law experience preferred. Must be a
member of the New Mexico State Bar Asso-
ciation, licensed to practice law in the state
of New Mexico, and remain active with all
New Mexico Bar annual requirements. Valid
driver's license may be required or preferred.
If applicable, position requires an acceptable
driving record in accordance with City of
Las Cruces policy. Individuals should apply
online through the Employment Opportuni-
ties link on the City of Las Cruces website
at www.las-cruces.org. Resumes and paper
applications will not be accepted in lieu of an
application submitted via this online process.
There are two current vacancies for this posi-
tion. One position will be ono a remote work
assignment for up to one (1) year. This will be
a continuous posting until filled. Applica-
tions may be reviewed every two weeks or as
needed. SALARY: $82,278.14 - $119,257.01
/ Annually CLOSING DATE: Continuous
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Part to Full-Time Associate Attorney
Macke Law & Policy, LLC, a civil defense and
consulting firm, specializing in the defense
of governmental entities and officials, seeks
apart to full-time associate attorney. Quality
work environment with work-from-home
opportunities and a casual atmosphere
otherwise. If interested, please send cover
letter, resume and references to Dan at dan@
mackelaw.com.

Economic Equity Attorney

New Mexico Center on Law and Poverty
seeks a dynamic and creative attorney to
work with community leaders and lawmak-
ers on policy changes that increase housing
stability and address predatory lending and
unfair debt collection practices. Required:
1 year or more litigation or direct repre-
sentation experience; strong leadership and
advocacy skills; commitment to economic,
racial, and gender justice. Preferred: Span-
ish, Indigenous language, or other language
fluency; experience with lobbying and leg-
islative processes, budget analysis, media
strategies, and coalition building. Apply in
confidence by emailing a resume and cover
letter to con-tact@nmpovertylaw.org. We are
an equal opportunity employer committed to
a healthy, collaborative, and inclusive work
environment for a diverse staff. We strongly
encourage applications from Black, Native,
and indigenous people, people of color, im-
migrants, LGBTQ+, and New Mexicans and
individuals of multiple backgrounds and
identities.

Attorney

Description: Hartline Barger LLP, a nation-
ally recognized trial law firm specializing in
civil litigation, is seeking two attorneys with
litigation experience (preferably at a 3-10
year experience level) to join its New Mexico
team in either its Santa Fe or Albuquerque of-
fice. The ideal candidate will have significant
experience handling tort and commercial liti-
gation matters and the following attributes:
1. Strong academic and litigation back-
ground; 2. Exceptional writing and oral
advocacy skills; 3. Ability to independently
manage a caseload from answer to verdict;
4. Skills to work closely with other attorneys
on various legal projects; 5. Experience in
handling court appearances, depositions
and mediations; 6. Facility for effectively
communicating with clients, including the
preparation of substantive updates; We offer
an above-market salary and collaborative
firm culture with exceptional benefits. Please
email Lanika Doyle for more information.
Ldoyle@hartlinebarger.com.

Civil Assistant U.S. Attorney(s)
(AUSA) in the Albuquerque office
The U.S. Attorney’s Office for the District of
New Mexico is recruiting one or more Civil
Assistant U.S. Attorney(s) (AUSA) in the Al-
buquerque office. Civil AUSAs enforce federal
civil rights, environmental statutes, combat
fraud in the government, and defend agencies
and employees in the federal government in
civil litigation. The Civil Division seeks to
be a force for that which is right, uphold the
rule of law, and make fairness, equality, and
impartiality the hallmarks of its work. Appli-
cants must be able to independently manage
all aspects of their assigned cases, including
overall strategy, preparing pleadings and
motions, taking depositions, preparing and
answering discovery, negotiating settlements,
and trying cases. If you are interested in serv-
ing the public and representing the people of
the United States in a manner that will instill
confidence in the fairness and integrity of
the USAO and the judicial system, and have
the experience necessary to do so, please ap-
ply before the vacancy closes on October 4,
2022. Qualification: Applicants must possess
a ].D. Degree, be an active member in good
standing of a bar (any jurisdiction) and have
at least three (3) years of post-J.D. legal or
other relevant experience. Salary: AUSA
pay is administratively determined based, in
part, on the number of years of professional
attorney experience. The pay for this position
is $71,718 - $174,590 including locality pay.
The complete vacancy announcement may
be viewed at https://www.justice.gov/usao-
nm/job/assistant-united-states-attorney or
at https://www.usajobs.gov/job/676259300
(USAJobs). All applicants must apply
through USAJobs.

Business Attorney

Rodey, Dickason, Sloan, Akin & Robb, P.A.
is accepting resumes for attorneys with 2-5
years' experience in corporate, real estate,
and finance transactional matters for our
Albuquerque and/or Santa Fe offices. Expe-
rience in corporate and municipal finance,
business law, and real estate law is a plus. This
position provides the opportunity to work on
important and interesting transactions for A
Level clients. Prefer practitioner with strong
academic credentials, and law firm or govern-
ment experience. Firm offers excellent benefit
package. Salary commensurate with experi-
ence. Please send indication of interest and
resume to Adrian Salazar, via email to jobs@
rodey.com with "Business Attorney" in the
subject line, or P.O. Box 1888, Albuquerque,
NM 87103. All inquiries kept confidential.

Civil Litigation Attorney

Rodey, Dickason, Sloan, Akin & Robb, P.A.
is accepting resumes for attorneys with 2
to 8 years of Civil Litigation experience to
work in our Albuquerque office. Qualifi-
cations: Ideal candidate must have strong
academic credentials, excellent references,
solid writing skills, and must be licensed in
New Mexico. Rodey offers comprehensive
benefits package, including health, dental
and vision; professional development and
multi-faceted mentoring program; FSA and
HSA plan option(s); 401K plan/employer
match; group life and long-term disability
insurance; employee assistance program;
wireless phone/services stipend. We are ex-
cited about our opportunity to partner with
qualified candidates looking to advance their
legal career. Please send cover letter, resume,
law school transcript and writing sample and
submit to Adrian Salazar, Human Resources
Director, via email to jobs@rodey.com with
“Litigation Attorney” in the subject line, or
PO Box 1888 Albuquerque, NM 87103. All
inquiries will be kept confidential. Rodey is
an Equal Opportunity Employer.

Eleventh Judicial District

Attorney’s Office, Div I

The McKinley County District Attorney’s Of-
fice is seeking applicants for an Assistant Trial
Attorney, Trial Attorney and Senior Trial
Prosecutor. Senior Trial Attorney position
and Trial Attorney position requires substan-
tial knowledge and experience in criminal
prosecution, rules of evidence and rules of
criminal procedure; trial skills; computer
skills; audio visual and office systems; ability
to work effectively with other criminal justice
agencies; ability to communicate effectively;
ability to re-search/analyze information and
situations. Assistant Trial Attorney posi-
tion is an entry level position and requires
basic knowledge and skills in the areas of
criminal prosecution, rules of evidence and
rules of criminal procedure; public relations,
ability to draft legal documents; ability to
work effectively with other criminal justice
agencies. These positions are open to all
persons who have knowledge in criminal
law and who are in good standing with the
New Mexico Bar or any other State bar. The
McKinley County District Attorney’s Office
provides regular court-room practice and a
supportive and collegial work environment.
Salaries are negotiable based on experience.
Submit letter of interest and resume to Dis-
trict Attorney Bernadine Mar-tin, 201 West
Hill, Suite 100, Gallup, NM 87301, or e-mail
letter to Bmartin@da.state.nm.us. Position
to commence immediately and will remain
opened until filled.
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Legal Assistant

Santa Fe/Albuquerque, NM
Description: The Santa Fe/Albuquerque offices
of Hartline Barger LLP are seeking an energetic
and reliable Legal Assistant to join our busy
litigation defense team. The ideal candidate
is reliable, energetic, and personable, with ex-
perience in one or more of the following areas
oflaw: commercial litigation, product liability
and personal injury defense. Responsibilities:
Drafting and typing various types of docu-
ments, including correspondence, pleadings,
memorandaand other such documents specific
to the litigation practice area; Proofreading
and redlining work for accuracy, format,
grammar, and punctuation; Preparing e-filings
and court submissions in federal and local
courts. Must know court rules, procedures
and calendaring requirements; Scheduling/
calendaring appointments such as depositions,
document productions, client meetings, trials,
court hearings and appearances; coordinates
travel arrangements as necessary; Handling
incoming and outgoing mail; Performing
secretarial functions associated with firm ad-
ministrative tasks, including processing new
client/matter requests, client bills, time reports
and expense reports; Inputting attorney and
other timekeeper’s time; reviews for accuracy
and corrects errors; Performing any other ad-
ministrative tasks as may be assigned. Essential
Knowledge, Skills and Abilities: Ability to type
at least 75 words per minute with accuracy;
Thorough knowledge of MS Office applica-
tions including Word, PowerPoint, Excel and
Outlook; Excellent written and oral communi-
cation skills, including grammar, spelling and
punctuation; Ability to read, comprehend and
follow instructions; Thorough familiarity with
legal terminology pertinent to general legal
concepts and specific area(s) of assignment;
Strong organizational skills; Ability to perform
clerical tasks with a high degree of accuracy;
Ability to work independently and as a member
of a team, take initiative, set priorities and see
projects through completion; Ability to work
effectively in a fast-paced environment, meet
deadlines, handle multiple tasks, and respond
to changing priorities; Ability to work irregu-
lar hours as needed is a must. Requirements:
Educational/Job Experience Requirements:
High School Diploma or equivalent; Mini-
mum of 5 years of legal secretarial experience
required; Specialized secretarial degree, as-
sociate and/or bachelor's degree desirable but
not required. We offer above-market compen-
sation and a comprehensive benefits package
including medical, dental, vision, life/AD&D
Insurance, 401(k) savings plan and generous
paid time off. Hartline Barger LLP is alaw firm
founded in 1994, serving clients throughout
the state and across the country, with offices
in Dallas, Corpus Christi, Houston, Waco,
Lubbock, Texas and Albuquerque and Santa
Fe New Mexico. Nationally recognized for our
work in product liability litigation and a broad
spectrum of practice areas—from personal

injury defense, commercial litigation and toxic
torts to warranty and deceptive trade practice
litigation—we have built our firm with lawyers
who, simply stated, like to try cases. Please
email Lanika Doyle for more information.
Ldoyle@hartlinebarger.com.

Regulatory Attorney

Req. ID: 6087702

Albuquerque, NM

PNM Resources has an opening for a Regulatory
Attorney. Handles complex legal matters and
projects. Conducts legal research, drafts cor-
porate legal documents, and conducts transac-
tions, and represents the corporation in complex
litigation or proceedings. Juris doctorate degree
from an accredited law school, with five+ years
related experience in the actual practice of law.
Must be licensed to practice law in the State of
New Mexico within one year of the hiring date.
Regulatory compliance, utility law, ESG issues,
transactional law, and litigation experience
strongly preferred. To apply go to www.pnm.
com/careers. PNM Resources and affiliates are
Equal Opportunity/Affirmative Action employ-
ers. Women, minorities, disabled individuals,
and veterans are encouraged to apply.

Legal Assistant

Established civil trial litigation firm in
Albuquerque seeks full-time legal assistant
with 3-5 years’ experience. Position requires
a team player with strong word processing,
organizational skills, excellent clerical, com-
puter, and word processing skills. Knowledge
of State and Federal District Court Rules
and filing procedures, document and case
management, ability to monitor, organize
and distribute large volumes of information.
Proficient in MS Word, Adobe Pro, and Pow-
erPoint. Multitasking, stress management
skills and a willingness to learn are essential
for this position. Send resume and salary
requirements to GUEBERT GENTILE &
PIAZZA P.C., Attn: Cassandra A. Marquez,
P.O. Box 93880, Albuquerque, NM 87199-
3880. No Phone calls please.

Legal Services Intake Coordinator
The New Mexico State Bar Foundation seeks
a full-time Intake Coordinator to answer Bar
Foundation Legal Service Programs incoming
calls, conduct/complete intakes and establish
case files in the Legal Services Programs
electronic case management systems. The suc-
cessful applicant must have excellent commu-
nication, customer service, and organizational
skills. Minimum high school diploma required.
Fluency in Spanish is a plus. Generous benefits
package. $16-$18 per hour, depending on expe-
rience and qualifications. Qualified applicants
should submit a cover letter and resume to
HR@sbnm.org. Visit https://www.sbnm.org/
About-Us/Career-Center/State-Bar-Jobs for
full details and application instructions.

Legal Assistant Supervisor — 13th
Judicial District Attorney

The Sandoval County Office of the 13th
Judicial District Attorney in Bernalillo,
New Mexico has an opening for a Supervis-
ing Legal Assistant. This position requires
extensive knowledge of the criminal justice
system and office organization and tasks
such as trial preparation, maintenance of
calendars, customer service and general of-
fice administrative functions. The position
requires the supervision and training of a
staff of 10-13 legal assistants. Preferred quali-
fications include at least 3 years working in a
District Attorney's Office or related Criminal
Justice organization. Advanced knowledge
of the Case Management System (CMS) and
supervisory experience. Salary commen-
surate with experience within the FY2023
New Mexico District Attorney Classifica-
tion Salary Schedule. Please apply @ https://
www.13th.nmdas.com/ where you will have
access to our application. Email applications
to kfajardo@da.state.nm.us

Legal Assistant

Legal Assistant with minimum of 3- 5 years’
experience for established commercial civil
litigation firm. Requirements include cur-
rent working knowledge of State and Federal
District Court rules and filing procedures,
calendaring, trial preparation, document
and case management; ability to monitor,
organize and distribute large volumes of in-
formation; proficient in MS Office, AdobePro,
Powerpoint and adept at learning and use of
electronic databases and legal-use software;
has excellent clerical, computer, and word
processing skills. Competitive Benefits. If you
are highly skilled, pay attention to detail &
enjoy working with a team, email resume to
e_info@abrfirm.com or Fax to 505-764-8374.

Paralegal

Personal Injury/Civil litigation firm in the
Journal Center area is seeking a Paralegal
with minimum of 5+ years’ experience,
including current working knowledge of
State and Federal District Court rules and
filing procedures, trial preparation, docu-
ment and case management, calendaring,
and online research, is technologically adept
and familiar with use of electronic databases
and legal-use software. Qualified candidates
must be organized and detail-oriented, with
excellent computer and word processing
skills and the ability to multi-task and work
independently. Experience in summarizing
medical records is a plus. Salary commensu-
rate with experience. Please send resume with
references and a writing sample to paralegal3.
bleuslaw@gmail.com
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Legal Secretary

AV rated insurance defense firm seeks full-
time legal assistant with five plus years’
experience in insurance defense and civil liti-
gation. Position requires a team player with
strong word processing and organizational
skills. Proficiency with Word, knowledge of
court systems and superior clerical skills are
required. Should be skilled, attentive to detail
and accurate with a Minimum typing speed
of 75 wpm. Excellent work environment, sal-
ary, private pension, and full benefits. Please
submit resume to mvelasquez@rileynmlaw.
com or mail to 3880 Osuna Rd. NE, Albu-
querque, NM 87109

Contract Paralegal

Contract paralegal specializing in litigation,
probates, wills, and trusts. I can draft vari-
ous documents including various pleadings,
demand letters, wills, trusts, contracts, etc.
Contact: paralegalnewmexico@gmail.com.

2022 Bar Bulletin

Publishing and
Submission Schedule

The Bar Bulletin publishes twice
a month on the second and
fourth Wednesday. Advertising
submission deadlines are also on
Wednesdays, three weeks prior to
publishing by 4 pm.

Advertising will be accepted for publication
in the Bar Bulletin in accordance with
standards and ad rates set by publisher
and subject to the availability of space. No
guarantees can be given as to advertising
publication dates or placement although
every effort will be made to comply with
publication request. The publisher reserves
the right to review and edit ads, to request
that an ad be revised prior to publication
or to reject any ad. Cancellations must be
received by 10 a.m. on Thursday, three
weeks prior to publication.

For more advertising
information, contact:
Marcia C. Ulibarri at
505-797-6058 or email
marcia.ulibarri@sbnm.org

Paralegal

Stiff, Garcia & Associates, LLC, a successful
downtown insurance defense firm, seeks
sharp, energetic paralegal. Must be a self-
starter, detail-oriented, organized, and have
excellent communication skills. A four-year
degree or paralegal degree, and insurance
defense and/or personal injury experience
required. Bilingual in Spanish a plus. Please
e-mail your resume and list of references to
agarcia@stifflaw.com

Paralegal

AV Rated insurance defense firm needs
full-time paralegal. Seeking individual
with minimum of five years’ experience as
a paralegal in insurance defense. Excellent
work environment, salary private pension,
and full benefits. Please submit resume and
references to Office Manager, 3880 Osuna
Rd., NE, Albuquerque, NM 87109 or email
to mvelasquez @rileynmlaw.com.

Billing Specialist

Modrall Sperling is seeking a Billing Special-
ist to join our team in Albuquerque, NM.
The ideal candidate will have 3-5 years of law
firm billing experience and have a concrete
understanding of standard and e-billing pro-
cedures. Must be comfortable with working
in a fast-paced environment, proficient with
standard MS Office applications, and able
to prioritize tasks effectively and efficiently.
Familiarity with e-billing sites (eBillingHub,
Serengeti, Collaborati, Counsel Link, etc.),
LEDES files and previous experience with
Aderant billing software is a plus. Must be
very detail oriented, a team player, and have
excellent organizational and communication
skills. The Billing Specialist is responsible for
the following: Manage the monthly billing
cycle, which includes distribution of prebills,
corrections to cost and fee billing entries,
finalization and distribution of client bills by
both traditional and electronic submission.
Work closely with the firms’ electronic bill-
ing coordinator in all aspects of electronic
billing. Work closely with attorneys and legal
assistants regarding billing rates, client bill-
ing detail, and invoice submission. Appeal
and manage rejected or reduced time entries
on e-billing sites within specified timeframe.
Other tasks as assigned. Modrall Sperling of-
fers competitive salaries and a comprehensive
benefits package that includes medical, den-
tal, life insurance, long-term disability, short-
term disability, 4-01(k), and PTO/ Modrall
Sperling is an Equal Opportunity Employer.
Please forward your resume to Susan Harris:
susanh@modrall.com

Office Space

Sun Valley Suites - All Inclusive
North Valley Office Suites

Locally owned and operated. Move-in ready
suite ideal for a solo attorney. Conveniently
located in the North Valley with easy ac-
cess to I-25, Paseo Del Norte, and Montano.
Visit our web-site www.sunvalleyabq.com
for more details or call Jaclyn Armijo at
505-343-2016.

Office Suites-ALL INCLUSIVE-

virtual mail, virtual telephone reception
service, hourly offices and conference rooms
available. Witness and notary services. Of-
fice Alternatives provides the infrastructure
for attorney practices so you can lower your
overhead and appear more professional. 505-
796-9600/ officealternatives.com.

Engineering Forensics and
Investigation Services

Expert Witness, Engineering Forensics
and Investigation Services: I can get to the
bottom of your engineering investigation
and explain it, so everyone can understand.
Call/v-mail/text/email today, Prof. Anthony
Menicucci PhD-Engr., forensics engineer
with experience testifying in Federal & State
court. anthony@armatech.us, 505-249-2075
for more info.

Miscellaneous

For Sale - Law Books

For sale: collection of 1600's and 1700's law
books, including works of Edward Coke and
second American edition of Blackstone's com-
mentaries. 505-870-2112 or robertwionta@
centurylink.net

Search For Will

Albuquerque / Rio Rancho Area
Searching for the will of GEORGE “CURTIS”
CROSS. Please contact Erica Herold at 209-
570-7862.
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MONTGOMERY

& ANDREWS
LAW FIRM

Montgomery & Andrews, PA,, is proud to
announce its 2023 Best Lawyers in America.

Randy S. Bartell Stephen S. Hamilton
Commercial Litigation Eminent Domain and
Condemnation Law

J. Brent Moore Kari E. Olson Louis W. Rose
Government Relations Administrative/ Administrative /
Practice/ Regulatory Law, Regulatory Law
Insurance Law Energy Law Environmental Law

Litigation - Environmental

/ .
Sharon T. Shaheen Jeffrey J. Wechsler
Environmental Law Administrative /

Regulatory Law

325 Paseo de Peralta, Santa Fe, N.M. 87501 - 505-982-3873

www.montand.com
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Trust Payment
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Get started at
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