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CRASHWORTHINESS:

We Didn’t Invent the Word;
We DEFINED it.

= edicated to Vehicle safety |
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Every vehicle accident case
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six inspection bays at the
firm’s Forensic Research ¥
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ALB

PAIN MANAGEMENT
& SPINE CARE

www.albpainclinic.com

ALB Pain Management & Spine Care
(APMSC) is dedicated to the
diagnosis and treatment of pain
conditions related to an automobile
accident. APMSC specializes in
interventional pain medicine and
neurology. Our providers are
dedicated to restoring the health and
comfort of our patients. Our mission
is to provide the best evidence-based
treatment options in an environment
where patients will experience
first-class medical care with
compassionate staff.

Letters of protection accepted.

4620 Jefferson Lane NE
Suites A& B

Albuquerque, NM 87109

Aldo F. Berti, MD
Board Certified in Pain Medicine & Neurology

Jamie Espinosa, APRN

Phone: (505) 800-7885
Fax: (505) 800-7677
info@albpainclinic.com
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Notices

Court NEws
New Mexico Supreme Court
Rule-Making Activity

To view recent Supreme Court rule-
making activity, visit the Court's website
at https://supremecourt.nmcourts.gov/.
To view all New Mexico Rules Anno-
tated, visit New Mexico OneSource at
https://nmonesource.com/nmos/en/nav.

do.

Supreme Court Law Library

The Supreme Court Law Library is open
to the legal community and public at large.
The Library has an extensive legal research
collection of print and online resources.
The Law Library is located in the Supreme
Court Building at 237 Don Gaspar in Santa
Fe. Building hours: Monday-Friday 8 a.m.-
5 p.m. Library Hours: Monday-Friday 8
a.m.-noon and 1 p.m.-5 p.m. For more
information call: 505-827-4850, email:
libref@nmcourts.gov or visit https://
lawlibrary.nmcourts.gov.

Administrative Office of the
Courts
Notice of Mandatory E-Filing in
Magistrate Court Civil Cases
Electronic filing by attorneys is required
in civil cases in all Magistrate Courts state-
wide. E-filing and service of documents
will occur through the online File & Serve
system, which also will be used to submit
proposed text/orders for judges to review.
E-filing became mandatory effective Sept.
9. Visit the Judiciary’s e-filing webpage for
more information, https://www.nmcourts.
gov/e-filing-magistrate-courts.

Ninth Judicial District Court
Candidate Announcement

The Ninth Judicial District Court
Judicial Nominating Commission
convened in-person on Wednesday,
Aug. 25, at 9 a.m. at the Curry County
Courthouse located at 700 N. Main, Clo-
vis, N.M., and completed its evaluation
of the nine applicants to fill the vacancy
on the Ninth Judicial District Court due
to the retirement of the Honorable Judge
Matthew Chandler, effective Aug. 6. The
commission recommends the following
candidates to Governor Michelle Lujan
Grisham. The names of the applicants in
alphabetical order: Jake Boazman, Brett
J. Carter, Benjamin S. Cross and Brian
Scott Stover.

Professionalism Tip

Lawyer’s Preamble

As a lawyer, | will strive to make our system of justice work fairly and e ciently.
In order to carry out that responsibility, | will comply with the letter and spirit of
the disciplinary standards applicable to all lawyers, and | will also conduct myself
in accordance with the Creed of Professionalism when dealing with my client,
opposing parties, their counsel, the courts, and any other person involved in the
legal system, including the general public.

STAaTE BAR NEWS
COVID-19 Pandemic
Updates

The State Bar of New Mexico is com-
mitted to helping New Mexico lawyers
respond optimally to the developing
COVID-19 coronavirus situation. Visit
https://www.sbnm.org/covid for a com-
pilation of resources from national and
local health agencies, canceled events and
frequently asked questions. This page will
be updated regularly during this rapidly
evolving situation. Please check back often
for the latest information from the State
Bar of New Mexico. If you have additional
questions or suggestions about the State
Bar's response to the coronavirus situation,
please email Executive Director Richard
Spinello at rspinello@sbnm.org.

Resolutions and Motions

Resolutions and motions will be heard
at 8 a.m. on Friday, Oct. 8, 2021, at the
opening of the State Bar of New Mexico
2021 Annual Meeting and Member
Appreciation Event. To be presented for
consideration, resolutions or motions
must be submitted in writing by Sept. 8
to Executive Director Richard Spinello
PO Box 92860, Albuquerque, NM 87199;
fax to 505-828- 3765; or email rspinello@
sbnm.org.

New Mexico Judges and
Lawyers Assistance Program
NMJLAP is on Facebook! Search "New
Mexico Judges and Lawyers Assistance
Program” to see the latest research,
stories, events and trainings on legal
well-being!

Monday Night Attorney Support
Group

« Sept. 27 at 5:30 p.m.

e Oct. 4 at5:30 p.m.

e Oct. 11 at 5:30 p.m.

This group will be meeting every Mon-
day night via Zoom. The intention of this
support group is the sharing of anything you

are feeling, trying to manage or struggling
with. Itis intended as a way to connect with
colleagues, to know you are not in this alone
and feel a sense of belonging. We laugh,
we cry, we BE together. Email Pam Moore
at pmoore@sbnm.org or Briggs Cheney
at BCheney@DSCLAW.com and you will
receive an email back with the Zoom link.

NMJLAP Committee Meetings
e Oct. 2 at 10 a.m.

The NMJLAP Committee was origi-
nally developed to assist lawyers who
experienced addiction and substance
abuse problems that interfered with their
personal lives or their ability to serve
professionally in the legal field. Over
the years the NMJLAP Committee has
expanded their scope to include issues of
depression, anxiety and other mental and
emotional disorders for members of the le-
gal community. This committee continues
to be of service to the New Mexico Judges
and Lawyers Assistance Program and is
a network of more than 30 New Mexico
judges, attorneys and law students.

Employee Assistance
Program
Managing Stress Tool for
Members

NMJLAP contracts with The Solutions
Group, The State Bar’s EAP service, to
bring you the following: FOUR FREE
counseling sessions per issue, per year.
This EAP service is designed to support
you and your direct family members
by offering free, confidential counsel-
ing services. Want to improve how you
manage stress at home and at work? Visit
https://mystresstools.com/registration/
tsg-nmsba, or visit the www.solutionsbiz.
com. MyStressTools is an online suite
of stress management and resilience-
building resources that will help you
improve your overall well-being, anytime
and anywhere, from any device! The
online suite is available at no cost to you
and your family members. Tools include:
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» My Stress Profiler: A confidential and
personalized stress assessment that
provides ongoing feedback and sugges-
tions for improving your response to 10
categories of stress, including change,
financial stress, stress symptoms, worry/
fear and time pressure.

« Podcasts and videos available on
demand: Featuring experts in the
field, including Dan Goleman, Ph.D.,
emotional intelligence; Kristin Neff,
Ph.D., self-compassion; and David
Katz, M.D.,, stress, diet and emotional
eating.

» Webinars: Covering a variety of top-
ics including A Step Forward: Living
Through and With the Grief Process,
Creating a Mindfulness Practice, and
Re-entering the Workforce.

Call 505-254-3555, 866-254-3555, or

visit www.solutionsbiz.com to receive

FOUR FREE counseling sessions, or

to learn more about the additional re-

sources available to you and your family
from the Solutions Group. Every call is
completely confidential and free.

N.M. Well-Being Commiittee
The N.M. Well-Being Committee was
established in 2020 by the State Bar of
New Mexico's Board of Bar Commis-
sioners. The N.M. Well-Being Com-
mittee is a standing committee of key
stakeholders that encompass different
areas of the legal community and cover
state-wide locations. All members have
a well-being focus and concern with
respect to the N.M. legal community. It
is this committee’s goal to examine and
create initiatives centered on wellness.

2021 Campaign - What a
Healthy Lawyer Looks Like

N.M. Well-Being Committee
Meetings:

« Sept. 28, at 1 p.m.

e Nowv. 30, at 1 p.m.

Upcoming Legal Well-Being in
Action Podcast Release Dates:
« Sept. 22: Stigma & Counseling

o Oct. 27th: Lawyering By Video Pt. 2

Defenders in Recovery!

Defenders in Recovery meets every
Wednesday night at 5:30 p.m. Our meeting
schedule is as follows:

o 1st Wednesday of the month: AA meet-
ing—discussion

« 2nd Wednesday of the month: NA Meet-

ing—discussion

o 3rd Wednesday of the month—Book
study. We will start on the AA Big Book
and work our way through different
AA and NA literature, including the
Big Book, the Blue Book, Living Clean,
12x12, etc.

o 4th Wednesday of the month—Recovery
Speaker and Monthly Birthday Celebra-
tion.

These meetings are open to all who seek

recovery. We are a group of defenders sup-

porting each other, sharing in each other’s
recovery. We are an anonymous group and
not affiliated with any agency or business.

Anonymity is the foundation of all of our

traditions. Who we see in this meeting,

what we say in this meeting, stays in this
meeting. For the meeting link, send an
email to defendersinrecovey@gmail.com

or call Jen at 575-288-7958.

Legal Services and Programs
Committee
Seeking Sponsors for Breaking
Good High School Video Contest
The Legal Services and Programs Com-
mittee will host the sixth annual Breaking
Good Video Contest for 2021. The video
contest aims to provide an opportunity
for New Mexico high school students to
show their creative and artistic talents
while learning about civil legal services
available to their communities. The LSAP
Committee would like to invite members
or firms of the legal community to sponsor
monetary prizes awarded to first, second,
and third place student teams and the first
place teacher sponsor. The video contest
sponsors will be recognized during the
presentation of the awards, to take place

—Featured —

Beneﬁt
LAwWPAY

AN AFFINIPAY

SOLUTION

LawPay is proud to be the preferred
payment solution of more than 50,000
lawyers. LawPay is designed specifically
for the legal industry. LawPay provides
attorneys with a simple, secure way to
accept online credit card and eCheck
payments in their practice.

To learn more, call
866-376-0950 or visit
www.lawpay.com/nmbar.

on 2022 Law Day, and on all promotional
material for the video contest. For more
information regarding details about the
prize and scale and the video contest in
general, or additional sponsorship infor-
mation, visit sbnm.org/breakinggood.

UNM ScHooL oF Law

Law Library Hours

Due to COVID-19, UNM School of Law
is currently closed to the general public. The
building remains open to students, faculty
and staff, and limited in-person classes are
in session. All other classes are being taught
remotely. The law library is functioning
under limited operations, and the facility
is closed to the general public until further
notice. Reference services are available
remotely Monday through Friday, from 9
a.m.-6 p.m. via email at UNMLawLibref@
gmail.com or voicemail at 505-277-0935.
The Law Library's document delivery policy
requires specific citation or document titles.
Please visit our Library Guide outlining
our Limited Operation Policies at: https://
libguides.law.unm.edu/limitedops.
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In Memoriam
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Beloved husband, father, grandfather, great-grandfather, and
Lakeville resident, Robert H. Darden, passed peacefully at home
in his sleep on Aug. 15. He was 101. Bob, as he was known, was
born in Raton, N.M. on Oct. 18, 1919, to Archie H. Darden, an
attorney, and Annie Lou Darden nee Wood, a voice and piano
instructor. He attended University of Michigan, where he received
his B.A. and law degree. After his first year of law school, he was
inducted into the Army Air Corps and trained as a navigator and
assigned to serve as such on an unusual and transitional aircraft
the YB-40, a bomber outfitted to serve as a gunship escort to defend
bomber squadrons on their missions over Germany. On June 22,
1943, Bob’s plane and crew joined in the defense of the first allied
bombing raid over Germany’s heavily-fortified Ruhr industrial
district. Of the hundred aircraft on the raid, twenty-six were shot
down including Bob’s YB-40. He spent almost two years in POW
camp at Stalag Luft III near Sagan, Germany. Returning after the
war and earning his Law degree from University of Michigan, Bob
served as the law clerk for the chief judge of the prestigious Tenth
Circuit U.S. Court of Appeals in Denver. He was invited to join
the recently-formed U.S. Small Business Administration, where
he accepted positions first as Regional Counsel for the Rocky
Mountain area, then assistant general counsel in Washington,
D.C., then SBA first attorney in Albuquerque, where he practiced
for several years and finally the agency’s regional counsel for the
West Coast and Pacific islands, headquartered in San Francisco.
While on a geology field trip at University of Michigan, Bob met an
accomplished student and Pi Phi, Virginia Appleton of Cleveland,
Ohio. After the war, the two were married in 1945 and raised four
children in Albuquerque, Washington D.C., and cities in Colorado
and California. While in Albuquerque, Bob and Virginia were
active at St. Fatima Church and its choir, as well as St Pius X high
school, which all four children attended. He loved New Mexico
food and loved to hike and fish in its beautiful mountains. After
retirement from government service, Bob and Virginia moved to
Lakeville in 1994 to be close to their daughter Anne Richardson
and grandson Barrie. They quickly became highly active within the
community and were regular members of the choir at St. Mary’s
Church. Bob served as President of the Rotary Club of Salisbury.
He and Virginia travelled throughout the U.S. and Europe, and
leisurely drove from Connecticut to California in their nineties.
Always athletic, Bob continued to jog, golf, hike, body surf and
fish into his seventies, and swam regularly into his nineties at the
Hotchkiss School Pool and Lakeville Town Grove, taking his last
dip at the latter at 99. Bob was predeceased by his parents, brother
William H. Darden, sister-in-law Kathryn Darden nee Taylor,
and son David H. Darden. He is survived by his wife of 75 years,
Virginia Appleton Darden; three children: his son and daughter-in-
law, Thomas and Rebecca Darden; his daughter, Anne Richardson
and Howard Aller; and his daughter and son-in-law Margaret and
Steven Garber; three grandchildren, Madeleine Garber and her
husband Randy Thurber, Barrie Richardson, and Kristina Darden;
and one great-granddaughter, Ruth Anne Thurber.

It's with the deepest sadness we share the news of my beloved
husband, Roger A. Stansbury’s untimely and sudden death. Roger
was 65, born July 31, 1956, in Chicago, Ill., and was called to the
Lord on Aug. 10. Roger’s spirit and entire being were a celebration
of life in its fullest sense. He grew up in Worth, Ill., a south suburb
of Chicago and attended Richardson High School where he played
the cello in orchestra, participated in wrestling and played football.
Roger was an avid Bears, Bulls and White Sox fan. He attended

Loyola University of Chicago for his undergraduate degree and
became an Alpha Sigma Phi brother, where he made lifelong
friends. Roger continued his education, obtaining a master’s degree
from Keller Graduate School of Management and his juris doctor
from DePaul University College of Law. He had an unquenchable
thirst for knowledge regardless of its source and encouraged higher
education for those he loved. Roger worked for the electro-motor
division of General Motors Corporation in LaGrange, Ill., as an
industrial engineer for eight years before attending law school.
While attending law school, Roger clerked for the attorney gen-
eral’s office in Ill. After graduating law school, Roger began his
32-year legal career by accepting a job in Albuquerque with the
Sager, Curran, Sturges & Tepper law firm. He also worked for the
Campbell, Pica, Olson & Seegmiller firm until branching out into
private practice in 1995. He was humbled and honored to serve his
clients, many of whom became his friends. He was most proud of
successfully presenting and arguing an easement and water rights
case, before the New Mexico Supreme Court, Charles E. Olson v.
H&B Properties, Inc., 118 NM 495, 882P.2d 536 (1994).Roger was
a very adventurous person who loved exploring the earth, oceans
and cosmos. In his youth, Roger wanted to be an oceanographer.
He had salt-water tanks with sea anemones and tropical fish. Roger
loved to scuba dive. He dove with barracuda in the Florida Keys,
amongst the kelp fields of Catalina Island, and alongside tiger sharks
and stingrays in the Maui aquarium. He explored the oceans of
Bermuda, Jamaica, several locations in the Caribbean, and Hawaii;
and he went drift-diving in Cozumel. Roger also loved to sail,
especially in Lake Michigan. He was a member of the Columbia
Yacht Club. Roger’s sense of adventure led him to sky-dive and
explore downhill skiing. He was an excellent skier and enjoyed ski-
ing in Europe; Copper Mountain; Steamboat Springs; Brian Head,
Utah; Durango Mountain; and throughout all the resorts in New
Mexico. Roger loved animals, especially his cats! His other interests
included cruising, travel, photography, developing his own film,
pottery and star gazing, but his greatest passion was cooking. The
culinary realm was an area where Roger’s creativity and desire to
please others shined to its fullest. He loved the flavors of the world,
especially Asian cuisine; and those of us fortunate enough to taste
his creations, were treated to gourmet cooking and baking. One
area where Roger’s family and friends were truly in awe, was his
unique, incredibly witty sense of humor. Never hurtful, his playful
sense of humor was a hallmark by which he was known and loved.
Roger had the ability to take virtually any situation and identify
absurdities and ironies and fold them into a joke or a witty story
seemingly without any effort whatsoever. His quick-witted sense
of humor brightened any room with his charismatic trademark
charm. Roger met his wife Rose while taking dance lessons in
the Chicagoland area. They fell in love on their first date, married
in a hot air balloon and built their lives in Albuquerque. Their
love endured in its fullest without interruption for 32 years. He is
preceded in death by his parents Kenneth and Mildred Stansbury
and his brother Raymond Stansbury. He is survived by his wife,
Rosemarie (Rose) Stansbury (Meegan); his niece who was truly a
daughter to him, Sara Rose Meegan; his cousin Robert Stansbury
and wife Kelley; and many other nieces, nephews, brothers-in-
law, sisters-in-law, cousins and fraternity brothers. Roger was the
kindest, most loving, big-hearted person you ever met. He was
an amazing man who will be greatly missed, but his legacy and
memories will live on in our hearts.
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Opinions

As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals
PO Box 2008 * Santa Fe, NM 87504-2008 * 505-827-4925

Effective August 27, 2021

Effective September 3, 2021

Amigos Bravos v. Water Quality Control Commission

PUBLISHED OPINIONS

A-1-CA-38179 State v. M Stevens
A-1-CA-39165 State v. D Becenti
A-1-CA-38623 State v. G Notah
UNPUBLISHED OPINIONS

A-1-CA-38328 State v. ] Ortiz
A-1-CA-38687 State v. E Rivera
A-1-CA-39637 CYED v. Jason M.
A-1-CA-38693 State v. D Schult
A-1-CA-39667 CYFD v. Krystle A
A-1-CA-38109 State v. R Pruitt
UNPUBLISHED OPINIONS

A-1-CA-37920 E Ortiz v. Zia Credit Union
A-1-CA-37531

A-1-CA-37570 State v. ] Sepulveda
A-1-CA-38648 State v. F Baca
A-1-CA-39529 New Mexico HSD v. ] Huffman
A-1-CA-39581 State v. Dalton O.
A-1-CA-39736 CYFD v. Jessie P

Reverse/Remand
Affirm/Remand

Affirm/Reverse/Remand

Affirm
Affirm
Affirm
Affirm
Affirm

Affirm/Reverse/Remand

Reverse/Remand
Affirm
Affirm
Affirm
Affirm
Reverse/Remand
Affirm

Slip Opinions for Published Opinions may be read on the Court’s website:

http://coa.nmcourts.gov/documents/index.htm

08/24/2021
08/24/2021
08/26/2021

08/23/2021
08/23/2021
08/23/2021
08/24/2021
08/24/2021
08/26/2021

08/30/2021
08/31/2021
08/31/2021
08/31/2021
08/31/2021
08/31/2021
09/01/2021
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Dear Colleagues:

The Supreme Court of New
Mexico is now seeking applica-
tions to fill vacancies on commit-
tees, boards, and commissions.
Our committees, boards, and
commissions play a vital role
in assisting the Court with its
regulation of the practice and
procedures within our courts and the broader legal community.
These panels have a wide range of responsibilities and functions.
They regulate the practice of law, oversee continuing legal educa-
tion for lawyers, administer funds to assist individuals unable to
pay for legal services, and advise on long-range planning, just to
name a few. Anyone who has ever served on one of the Court’s
committees, boards, or commissions can attest to how challenging
and rewarding this work can be.

In filling these vacancies, the Court strives to appoint attorneys
and judges who are able to attend committee meetings regularly
and who are committed to generously volunteering of their time,

A Message from Chief Justice Michael E. Vigil

talent, and energy to this important work. The Court also strives
to solicit volunteers from throughout the state who will bring
geographical balance and seeks to ensure that each committee,
board, and commission contains a balanced representation
from the various practice segments of our bar. To achieve these
goals, we need volunteers representing the broad spectrum of
our bench and bar who come from all corners of this great state.

If you would like to be considered to serve on a committee,
board, or commission, please send your letter of interest and
resume by October 1, 2021, to Jennifer Scott, Clerk of Court.
The letter of interest should describe your qualifications and
prioritize up to three committees of your interest. A complete
list of vacancies on committees, boards, and commissions can
be found on the Supreme Court’s website at https://suprem-
ecourt.nmcourts.gov/current-vacancies.aspx.

On behalf of the Supreme Court, I extend our sincere apprecia-
tion to all of you who volunteer and serve in this important
function within our legal system.

Sincerely yours,
Michael E. Vigil, Chief Justice

New Mexico Supreme Court Committees, Boards, and Commissions
Notice of 2021 Year-End Vacancies

The Supreme Court of New Mexico is seeking applications to
fill upcoming year-end vacancies on many of its committees,
boards, and commissions. Applicants will be notified of the
Court’s decisions at the end of the year. Unless otherwise noted
below, any person may apply to serve on any of the following
committees, boards, and commissions:

Appellate Rules Committee (1 general member position)
Board Governing the Recording of Judicial Proceedings
(1 attorney position)

Board of Bar Examiners (2 general member positions)
Children’s Court Rules Committee

(1 attorney at CYFD with experience in abuse and neglect
issues, 1 defendant’s attorney with experience in delinquency
issues, 1 general member position)

Client Protection Fund Commission

(2 general member positions)

Code of Judicial Conduct Committee (1 magistrate judge
position, 2 general member positions)

Code of Professional Conduct Committee
(3 general member positions)

Disciplinary Board (1 attorney position)
Domestic Relations Rules Committee

(1 general member position)

Judicial Branch Personnel Grievance Board
(1 attorney with employment law experience)
Magistrate Judge Advisory Committee

(5 magistrate judge positions)

Rules of Civil Procedure for State Courts Committee

(2 general member positions)

Rules of Criminal Procedure for State Courts Committee
(1 general member position)

Rules of Evidence Committee (3 general member positions)
Statewide Alternative Dispute Resolution Commission

(2 district judge positions, 2 general member positions,
1 metropolitan court ADR representative)

Uniform Jury Instructions-Civil Committee

(1 general member position

Uniform Jury Instructions-Criminal Committee

(1 general member position)

UJI-Criminal Committee (4 general member positions)

Anyone interested in volunteering to serve on one or more of
the foregoing committees, boards, or commissions may apply by
sending a letter of interest and resume to Jennifer L. Scott, Chief
Clerk, by email to nmsupremecourtclerk@nmcourts.gov, or by
first class mail to P.O. Box 848, Santa Fe, NM 87504. The letter
of interest should describe the applicant’s qualifications and
may prioritize no more than three (3) committees of interest.

The deadline for applications is Friday, Oct. 1, 2021.
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— SAtat; Bar of New M‘e>l<mi.¢c_) -
2021 ANNUAL AWARDS RECIPIENTS

The State Bar of New Mexico is pleased to announce the 2021 Annual Awards recipients. The Annual Awards
recognize those who have distinguished themselves or who have made exemplary contributions to the State Bar
or legal profession in the past year. The awards will be featured during the 2021 Annual Meeting and Member
Appreciation Event on Oct. 8. The Annual Meeting is free to all State Bar members to view online. To view a
schedule and to register, please visit the State Bar’s website at www.sbnm.org. The deadline to register is Oct. 1.

State Bar of New Mexico

ANNUAL
AWARDS

-7y R ) 7

BERNICE RAMOS
Distinguished Bar Service Non-Lawyer Award

BERNICE RAMOS has been married for 22 years and has four children. She began her legal career in 1996
as a paralegal for attorney Tito Meyer in Las Cruces. In 2001, she moved to the judiciary as the court moni-
tor for the Honorable Edmund H. Kase III and later worked for the Third Judicial District Court revitalizing

Court where she worked tirelessly in transitioning the court from one of the lowest performing courts to the model court in

f"k the state. She and her staff traveled around the state assisting other troubled magistrate courts. She served as the Odyssey Mag-
istrate and Metro User Group Chair from May 2016 through June 2021, when she resigned as Court Manager of Dona Ana

i Magistrate Court and accepted the position of Senior Statewide Program Manager for the AOC Language Access Program.

JOEY D. MOYA
Judge Sarah M. Singleton Distinguished Service Award

A New Mexico native, JOEY MOYA graduated from the UNM School of Law in 1988. Joey practiced
law with a small civil law firm in Albuquerque before joining the Prehearing Division of the New Mex-
ico Court of Appeals in 1990. Joey temporarily left the Prehearing Division in 1999 to serve as Admin-
istrative Assistant to then Chief Justice Pamela B. Minzner, returned to Prehearing in 2001, and became
the Chief Staft Attorney and Director of the Prehearing Division in April 2002. Joey joined the Supreme

Court in November 2005 as its first Chief Counsel and director of the Court’s new Office of Supreme Court Counsel. On
| December 24, 2011, Joey became the sixth chief clerk of court for the Supreme Court of New Mexico since statehood.
In 2015, Joey received the Public Lawyer of the Year Award from the Public Law Section of the State Bar of New Mexico.

FREDERICK M. HART (posthumously)

and F. MICHAEL HART
Justice Pamela B. Minzner Professionalism Award

In the 55 years FRED HART served on the UNM Law School faculty and as Dean, he transformed the school
and indeed the entire state with his unrelenting dedication to inclusion and equal opportunity. When he ar-
rived in 1966, the law school was graduating 15 mostly white and almost entirely male students. Fred became
Dean, and immediately the law school students started to “look like New Mexico” with women, Hispanic,
. Native American and African American students fully represented. He lived long enough to see the effects of his efforts — many
women and members of minority groups on the New Mexico Bench, in politics and active in the State Bar. Hart believed that a
good lawyer never forgets what a privilege it is to be part of the profession, always respects clients, fellow lawyers, judges, clerks
and all those she/he comes into contact with, recognizing that lawyers are uniquely capable of making the world a better place.

MIKE HART was hooded by his father Dean Fred Hart at UNM Law School graduation in 1988. His
father was always a reliable guiding star throughout his life and career. Mike is married to Hon. Alisa
Hart, District Court judge - his other guiding star. Mike has dedicated 33 years of law practice to im-
proving the lives of abused and neglected children. Immediately after law school, he prosecuted child

the rape kit backlog. In 2018, Mike was awarded the N. M. Trial Lawyers Association’s highest honor
for his career working on behalf of children and victims of sexual abuse.

their Self-Represented Litigant Division. In 2008, she became Court Manager of the Dona Ana Magistrate =

abuse for the state, and thereafter has handled numerous lawsuits for children. He was an active leader = |
on the team that pursued a class action requiring CYFD to make institutional changes to keep foster | |
children safe, and he is a special prosecutor for the District Attorney’s Office prosecuting cold cases in
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m NEW MEXICO CENTER ON
center on

law and poverty LAW AND POVERTY
v Outstanding Legal Organization Award

. & Founded 25 years ago, the NEW MEXICO CENTER ON LAW AND POVERTY advances economic and social jus-
~ tice through education, advocacy, and litigation. We work with New Mexicans to improve living conditions, increase
opportunities, and protect rights. Recognizing that economic injustices and poverty are rooted in historical, racial, and
' structural inequities, the Center’s focus is on achieving long-term, system wide changes in laws, programs, and policies.
© We partner with people on the issues most important to them by establishing connections to understand community pri-

orities and collaborate on solutions. We represent groups of clients before administrative and rulemaking agencies and
. through the legislative process, protect legal rights in court through representation and impact litigation, and collaborate
1 with partners to raise public awareness of key issues and engage in policy advocacy. Our work addresses a broad range of

priorities, including healthcare, employment, food, housing, education, and financial security.

e

MASLYN K. LOCKE
Outstanding Young Lawyer of the Year Award

MASLYN LOCKE grew up in Los Alamos, New Mexico and, after spending the better part of the
last decade studying and organizing in Lawrence, Kansas, she returned to Santa Fe to work as an
environmental and economic justice advocate in her home state. Maslyn holds a Master’s degree in
social work policy advocacy practice and a J.D. from the University of Kansas and has been practicing
law in New Mexico since 2018. Maslyn started her legal career at New Mexico Legal Aid, serving
| low-income New Mexicans and survivors of violence, providing legal assistance focusing on domestic violence, family
~  law and landlord/tenant issues. In 2020, Maslyn joined the New Mexico Environmental Law Center as staff attorney,

 serving communities across the state and working alongside communities to fight for environmental justice and

advocate against environmental racism and systemic injustice in New Mexico.

TORRI A. JACOBUS
Robert H. LaFollette Pro Bono Award

TORRI JACOBUS is the head of the City of Albuquerque’s Office of Civil Rights and Managing
Attorney in the Office of the City Attorney. She is expanding the City’s efforts to document and
address civil rights complaints. Additionally, she provides legal guidance to the City of Albuquerque
to develop, promote, and implement policies reflecting the City’s commitment to equity and inclusion.
Torri is Chair of the New Mexico Supreme Court Commission on Equity and Justice. She is also Vice
President of the New Mexico Black Lawyers Association, and she is actively involved in several initiatives to increase
equity in the legal profession and broader community. Torri earned her bachelor’s degree from Xavier University of
Louisiana, her master’s degree from the University of Tulsa, and she graduated from the University of Arkansas School
of Law. When not working, Torri spends time with her husband and three children and enjoys reading novels.

JUDGE MARY W. ROSNER
Justice Seth D. Montgomery Distinguished Judicial Service Award

* Judge Mary W. Rosner was elected to the Third Judicial District Court in 2012. Her docket includes
domestic relations matters and civil litigation. Judge Rosner has dedicated her time on the bench to |-
improving the relationship between the bench and family law practitioners by hosting several CLE’s
and professional development events. Prior to being elected, she worked as a family law attorney for
over twenty-five years in Albuquerque and Las Cruces and is a Board Certified Family Law Specialist.

Prior to practicing in family law, she was employed as a labor lawyer for federal employees and as a First Amendment

attorney. She received her undergraduate degree from the University of New Mexico and her law degree from the

University of New Mexico School of Law in 1978. She is married to fellow attorney Frank N. Chavez, and they share

their home with their poodles Suzie and Velcro.
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( :ongratulations to the following attorneys who have achieved 50 years of practice! |

Those listed received their juris doctorates in 1971. In 1971, the voting age was lowered lto

18 with the adoption of the 26th amendment, Intel released their first microprocessor,
Walt Disney World opened its magical doors, and National Public Radio sent out its first
broadcast. Looking back at all that has happened allows us to appreciate your significant
length of service as a special occasion for the legal profession. Your careers are a testimony of
your dedication and loyalty to the legal community, your clients and the State Bar. =

PAUL BIDERMAN

Paul Biderman, in his 50 years as a New Mexico lawyer,
focused on advancing the public interest.

After graduating NYU Law School in 1970, Biderman
G joined DNA Legal Services in Crownpoint, obtaining
a class action judgment protecting Navajos from losing jewelry to
pawnbrokers. In the attorney general’s consumer division, he instituted
the energy and utilities unit, wrote amendments to the Unfair Practices
Act creating a private right of action, and enforced the pyramid sales
laws. He taught a consumer law seminar at UNM School of Law.

As Governor Anaya’s Secretary of Energy and Minerals, Biderman
promoted renewable energy and environmental protection. He joined
the Institute of Public Law at UNM to initiate the Judicial Education
Center, eventually becoming IPL director.

Since retiring in 2011, Biderman has served as Santa Fe alternate
municipal judge and taught public ethics. He analyzes bills for the
state Senate. He volunteers for climate protection groups and sits on
several public ethics committees. He has served on numerous non-
profit boards over the years.

Biderman received the Judicial Education Award from the American
Bar Association and the 2005 Public Lawyer of the Year Award from
our State Bar. He and Ellen live in Santa Fe.

MICHAEL BRENNAN

Michael Brennan was born to Milton and Mary
Brennan on May 7, 1945, in Sioux City, Iowa. His
family moved to Sycamore, Ill. in the summer of
1946, and he attended elementary and secondary
schools there, graduating from Sycamore
Commumty High School in 1963.

In the fall of 1963, Brennan enrolled at the University of Notre Dame
from which he graduated in the spring of 1968 with a BBA degree. That
fall he began studies at Notre Dame Law School receiving a JD degree
in 1971.

In the summer of 1971, Brennan entered on active duty in the U.S.
Navy serving at the rank of lieutenant in the Judge Advocate General’s
Corps. During his time on active duty, he was stationed in Norfolk,
Virginia; Athens, Greece; and Rota, Spain. The vast amount of his
duties consisted of prosecuting and defending sailors and mariners
at courts martial. Brennan was released from active duty in late
October 1976 and relocated to Santa Fe where he was employed by
what is now the Montgomery and Andrews firm. His primary practice
area has been trying business and personal injury cases in state and
federal courts in New Mexico. Brennan is admitted to practice in New
Mexico, the U.S. District Court for the District of New Mexico, the
U.S. 10th Circuit Court of Appeals, the U.S. Supreme Court and the
U.S. Claims Court.

M
|

HARVEY FRUMAN

Harvey Fruman lists the following as his important
i memories of the last 50 years: “UNM Law, 1971. “I
| do solemnly swear..” Argued for and obtained a
dismissal of an S&L’s lawsuit seeking $1,005,000 from
me for depriving it of its right to do business in N.M.
Drafting a governor’s inaugural and state of the state addresses. Each
one of my “I respectfully dissent” Appellate opinions being adopted by
the New Mexico Supreme Court.

California bar exam in 1989. Eleven-month long liability-only jury trial
regarding an office building fire in Oakland. Engaging in litigation
regarding a rocket fuel oxidizer explosion which damaged property
within a 12-mile radius, requiring 50 or so trips to Las Vegas. Fire
investigation on the roof-top of the tallest office building in California
(P’m afraid of heights). Three weeks at a thoroughbred race-horse stud
barn following a devastating fire. Working on about two dozen public
utility power generation plant turbine and generator failures. Learning
that methane gas from pigs can explode. Successfully representing
another Governor in securities litigation. Opioid litigation.

Thank you to the states of New Mexico and California, the New
Mexico Court of Appeals, Cozen O’Connor (San Diego office), and
McCoy Leavitt Laskey, LLC (Albuquerque office).”

JAMES K. GILMAN

James K. Gilman is a veteran who served in Vietnam
as a Lieutenant in the U.S. Army Infantry. Following
| graduation from UNM School of Law in 1971, he
clerked for William R. Hendley on the New Mexico
Court of Appeals. His private practice began with
Leroy Farlow, who opposed Pete Domenici (U.S. senator, deceased)
in the best appellate argument of that year at the Court of Appeals.
He practiced with classmate Bob Maguire, and David Martinez, as
Gilman, Maguire, and Martinez for many years.

His solo practice began handling aircraft crash cases in 1990 with the
crash of a heart surgeon’s jet at Double Eagle airport. From that time
on, litigating aviation tort cases is passion of his professional career. Air
crashes present a fascinating array of legal and regulatory, causation
analysis, applied engineering, and scientific issues. His career has
focused on products liability and aviation.

For more than 25 years he has been an active member of the Lawyer
Pilots Bar Association, serving as its president in 2014. He is an
executive member of the International Air and Transportation Safety
Bar Association, formerly known as the NTSB Bar Association. He is
married to Betsy LaFollette Gilman. They have five children Chad,
CPA practice with masters in taxation; Connor, project developer
and construction management, with masters in sports administration
and MBA; Annie, BSN Nursing; Adam, paramedic fireman, degree in
fire science; and Seth, CPT US Army Signal Corps, scheduling, and
project management at Sandia Laboratories.
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RICHARD W. HUGHES

™" Richard W. Hughes is a partner in the Santa Fe office
of the law firm of Rothstein Donatelli LLP. A graduate
of the University of Virginia (B.A., 1967) and the Yale
Law School (LL.B., 1971), Hughes spent eight years on
the Navajo Indian Reservation with DNA-People’s
Legal Services, first as a staff attorney in Shiprock, then as director
of litigation, before moving to Albuquerque in 1978 to help found the
firm of Luebben & Hughes, whose practice was almost exclusively in
the field of federal Indian law. In 1988 he joined the Rothstein law
firm in Santa Fe as a partner, and has since continued to carry on a
practice focused primarily on Indian law, tribal representation and
complex civil litigation. He has played a leading role in litigation,
legislation and negotiations in the area of Indian gaming in New
Mexico, and he continues to be involved in a wide variety of land,
water, jurisdiction and other Indian law issues for tribal clients in
New Mexico and elsewhere. He is currently general counsel to two
New Mexico Pueblos, and special counsel to three others on various
land, water and jurisdictional issues. He is the author of several law
review articles on Indian law subjects, and co-author of a book on
Pueblo land in New Mexico.

LOUIS MARJON

Louis Marjon reflects on the last 50 years. The draft
was a big concern when I enrolled in UNM School of
Law in 1968. I was drafted several times in law school.
Immersing myself in selective service law, I kept
myself, and many others out of the war. When I began
practice in 1971, I had an almost endless stream of anxious clients. I
started building my practice, and office, in a small adobe at 9621 North
4th Street, in Alameda. It is now the Law Offices of Joachim Marjon.

I became married in 1975. Our first-born son, Lucas, was severely
brain damaged during birth due to medical negligence. Lucas
required 24-hour care. Responsibility was denied. Lucas prevailed. I
became motivated to practice the law surrounding medical neglect.
We assembled an able team of top paralegals, lawyers, doctors and
nurses to build a catastrophic injury practice, oriented to medical
malpractice. I believe we made the state a little better.

I ended active practice when I turned 50 and rented my offices out.
Since then, I have lived in Florida and Seville, Spain. I performed pro
bono work for a Guantanamo project. I helped raise my daughter,
Hannah, now a fashion designer in Miami. Of importance to me, I was
finally able to seriously pursue my passions of running and traveling.

In 2020, I returned to New Mexico to live. I am still a member of the
State Bar.

The practice of law is the best experience I ever hoped to have. I am
eternally grateful to my staff, my colleagues, UNM School of Law, and
many judges, for making this world better.

@& MELB. O'REILLY

Y Mel B. O’Reilly (UNM School of Law, ].D., 1975
College of Santa Fe, B.A., Pol. Sci., 1968) presently
practices with The Lawyers O’Reilly, P.C., in
Albuquerque. O’Reilly was admitted to the bar
on Aug. 20, 1971, before the New Mexico Supreme
Court and the U.S.D.C (N.M.), and in 1974 before the U.S. Court of
Appeals (10th Cir.).

He practiced in Carlsbad, Ruidoso and Albuquerque. Throughout
his wide-ranging, general-practice career, O’Reilly handled civil and
criminal litigation before the magistrate, probate, district, federal and
appellate courts. His practice included real estate, banking, taxation,
business organization, contracts, commercial transactions, estate/
probate/trusts/wills, domestic relations, personal injury/wrongful
death, and workers compensation.

O’Reilly served on the State Bar of New Mexico’s Professional Rules
Committee formulating the rules governing advertising and those
creating the Lawyer’s Assistance Committee; he also served on the
Advisory Opinions Committee and N M. Medical Review panel. He
engaged in civic affairs, including the democratic parties of New
Mexico and Bernalillo County, Ruidoso’s Chamber of all Commerce,
Ruidoso Summer Festival, and Home Health of Lincoln Co., and was
instrumental in creating and organizing other non-profit citizen-
service entities serving his community.

O’Reilly and Monica, his spouse, have three sons: Colm, an electrical
engineer, and Dylan and Brendan who are State Bar members.

JOHN POUND

John Pound graduated from St. Michael’s High School in Santa Fe,
in 1964, and UNM in 1968. He attended law school at Boston College
on a presidential scholarship, graduating in 1971. While in law school,
Pound met his future wife, Mary Ann Hanson, an undergraduate at
Boston College.

Pound clerked in the Tenth Circuit Court of Appeals for Judge Oliver
Seth. The clerkship was an invaluable experience, and not only for
the intense exposure to substantive law it afforded. For Judge Seth, the
law, first and foremost, was a learned profession. The greatest lesson a
clerk for Judge Seth learned was to love the law for its own sake.

That lesson was compounded when Pound practiced for two decades
in Judge Seth’s old firm, Montgomery and Andrews, learning the trial
lawyer’s craft from people like A.K. Montgomery, Seth Montgomery,
Frank Andrews Sr., Bill Federici, Dick Morris, and Sumner Buell.

Seeking a smaller environment, Pound practiced with Judy Herrera,
Nancy Long and Mark Komer until 2015, when he downsized again.
Today he is a mediator and occasional expert witness in legal
malpractice cases.

While some recipients provided photos and biographies,
we want all those who have achieved this milestone to be recognized.

Patrick Brito
John Campbell
David Duncan

John Eaves
Leonard Espinosa
Stewart Forbes

Thomas Smidt
Paul Wainwright

Gary Martone
Stephen Natelson
John Patterson
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Kerri Allensworth

ongratulations to the following attorneys who have achieved 25 years of practice!

‘ The anniversary of your significant length of service is a special occasion for the
legal profession as it is a testimony of your dedication and loyalty to the legal

community, your clients and the State Bar.

Hon. Maria Dominguez
Laurence Donahue

Twila Larkin
David Lauritzen

Mark Perry
Julia Peters

Thomas Allison
Frank Alvarez Laura Enriquez Debra Lautenschlager Brian Pezzillo
Crystal Anson Jacqueline Flores Arne Leonard Mark Pickett
Kathleen Ayala Gordon Fooks Pierre Levy Trace Rabern
Paul B. Briones Bryan Fox C. Lopez Gregory Racca
Cheryl Bada Kelley Friedman Raul Lopez Laura Ramos
Roberta Batley Melanie Fritzsche Dianna Luce Andrea Reeb
Raymond Benavides Alvin Garcia Melanie MacGillivray Lance Richards
Linda Bennett Diana Garcia Richard Marquez Carol Rodriguez
Jacqueline Bennett Monica Garcia Jeffery Martin Emma Rodriguez
Hon. Bryan Biedscheid Michael Garcia Vincent Martinez Dale Rycraft
Steven Blanco Stanley Giles Jonlyn Martinez Steven Sage
Paul Boross Jay Graif Javier Martinez Andrew Sanchez
Dr. James Bromberg James Grayson R. McCauley Catherine Sanchez
H. Brook Brook Brent Hamilton Dara McKinney Jonathan Schuchardt
Gerald Byers Melony Harper Shay Meagle Todd Schwarz
Sandra Byrd Dusti Harvey Gianna Mendoza Geoffrey Scovil
Norman Cairns Holly Harvey Patricia Monaghan Michael Shane
Renee Camacho Samuel Hawthorne Sarah Montoya Ray Sharbutt
Joseph CampBell Lance Himmelberger Hon. Kenny Montoya Carol Shay
Patrick Cargo Thomas Hoftman Daniel Moquin Todd Silberman
Allegra Carpenter Susanne Hoftman-Dooley David Moraine David Standridge
Ann Carter Robert Hogan Daniel Morris Ashley Strauss-Martin
William Cason Dina Holcomb Kathleen Murphy Mark Trujillo
M. David Chacon Ronald Holmes Shannon Nairn Paul Trujillo
Susan Chappell Lee Huntzinger Christopher Nevins Matthew Tucker
Hon. Benjamin Chavez Daniel Ivey-Soto Christopher Ocksrider Glenn Valdez
Steven Chavez Jack Jacks Thomas Olsen Chantal Van Ongevalle
LTC Robert Cheshire Danny Jarrett Jennifer Olson Vincent Velardo
Denise Coca Michael Jones Aliza Organick Donald Walcott
Steffani Cochran Jennifer Kashar Tony Ortiz Richard Watts
Rebekah Courvoisier Kristofer Knutson Thomas Outler David Waymire
Michael Cowen Elizabeth Korsmo Christopher Pacheco Kimberly Wickens
Cassandra Currie Mark Kriendler Nelson Terrence Padilla Amelia Willis
Leilani Darling Lynn Krupnik Clara Padilla-Silver Cynthia Wimberly
Dr. Scott Davidson Lisa Kuykendall Diana Parks
Yasmin Dennig Alexander Laks Cynthia Payne
John Dodge Darin Lang Hon. Christopher Perez
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» What is ABA Free Legal Answers?

ABA Free Legal Answers is a virtual legal advice portal where qualifying users request brief
advice about a specific civil legal issue and pro bono volunteer attorneys provide information
and basic legal advice. There is no fee for the use of the system or for the advice and
information provided by the attorney.

The NEW MEXICO STATE BAR FOUNDATION is the
State Administrator of the ABA Free Legal Answers Program

LOOKING FOR PRO BONO OPPORTUNITIES?
Register as a volunteer attorney today and you will be able to provide answers 24/7/365

The American Bar Association provides malpractice insurance for all volunteer attorneys

To Register as a volunteer attorney:
- Go to https://nm.freelegalanswers.org/
- Click on “Attorney Registration” and follow the prompts

M % New Mexico
State Bar Foundation
N

AMERICANBARASSOCIATION
Feeling overwhelmed about the coronavirus? We can help!

Free Legal Answers

FREE SERVICE FOR MEMBERS!

Employee Assistance Program

Get help and support for yourself, your family and your employees.
FREE service offered by NMJLAP.

Judges and Lawyers issue/year for ANY mental health, addiction, relationship
~— Assistance Program con ict, anxiety and/or depression issue. Counseling
sessions are with a professionally licensed therapist. Other

/@ State Bar of New Mexico ~ Services include up to four FREE counseling sessions/

W/DJ The FREE services include management consultation, stress
@ =~ . management education, critical incident stress debrie ng,
> Solutions ) . _
D J_I Group video counseling, and 24X7 call center. Providers are
Q located throughout the state.

To access this service call 855-231-7737 and identify with NMJLAP. All calls are CONFIDENTIAL.

Brought to you by the New Mexico Judges and Lawyers Assistance Program

www.sbnm.org
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LEGAL WELL-BEING:

Overcoming Fear of Stigma

and Promoting Self-Care

By Evelyn Sandeen, Ph.D., ABPP

s a practicing clinical psychologist who specializes
Ain treating professional people and who also has

a son in law school, the topic of lawyer mental
health is close to my heart. There is documented reason
for concern: lawyers are at particular risk for psychological
distress and substance overuse, even compared with other
professionals in high-stress jobs'. Long hours, deadline-
filled projects, isolating working conditions, exposure
to traumatic material in the course of their jobs, stigma
around admitting to mental health issues, and legal culture
may all contribute to this. Additionally, there are barriers
to seeking help and support from other lawyers or from
mental health professionals. Fortunately, there are clear
indications in the literature of actions that can be helpful
in reducing stigma, improving personal and professional
resilience, and overcoming barriers to seeking help as
needed.

Secondary (Vicarious) Trauma

For some in the legal profession, there is daily exposure
to traumatic material. Things like listening to traumatized
persons accounts, analyzing details of violent and
traumatic actions, and visualizing evidence associated
with acts of violence or abuse can all lead to a syndrome
called vicarious traumatization. Persons who are affected
in this way can have many of the symptoms of Post-
Traumatic Stress Disorder (PTSD) although vicarious
traumatization is a distinct phenomenon. Symptoms

like heightened anxiety, intrusive thoughts or images,
rumination, and problems sleeping can occur following
exposure to evidence of others’ suffering. This syndrome
has been recognized in professions such as psychotherapy
or medicine in which the professional deals with the
aftereffects of traumatization. The legal profession

is probably behind other client-facing professions
regarding acknowledgment of secondary or vicarious
traumatization®.

Burnout and Stress

Burnout Syndrome officially became part of the
International Classification of Disease handbook (ICD11)
in 2019. It is defined as caused by chronic workplace stress
and includes the following categories of symptoms: 1)
energy depletion 2) increased mental distancing from the
job through cynicism, negativity, or irritability with others,

3) reduced professional efficiency. Risk factors include "+

low levels of control over one’s work, low levels of social
support, ill-defined job requirements, unrealistic deadlines
and getting little or no satisfaction from one’s job.

Legal Culture

While there is undeniably great diversity in legal workplace
cultures, some in the field see standard legal culture as part
of the problem in terms of lawyer well-being. Mark Cohen
writing in Forbes describes legal culture as follows: “Legal
culture was forged by white, middle-aged lawyers for their
peer group.... Legal culture is rigid, hierarchical, pedigree-
centric, internally-focused, cautious, reactive, and rewards
input, not output. James?® refers to legal culture as likely
discouraging acknowledgment of personal vulnerability
due to stiff competition for clients and jobs, and due to
internalized stereotypes of lawyers as robust, self-confident
and independent. Many studies have found that workplace
cultures that accept bullying are associated with negative
mental health outcomes for attorneys.

Stigma and other Barriers
to Help Seeking

Clement et al.* found that stigma about mental health and
substance abuse was one of several barriers to seeking
help for these problems. Their review of many studies on
help seeking found that internalized stigma (i.e., shame
and embarrassment) had a small but consistent negative
effect on help-seeking. Other factors included concerns
about confidentiality, lack of access to mental health
resources, a belief in self-reliance and associated denial of
the need for care, and fear about the act of help-seeking
itself (e.g., “will I be judged?”). Importantly, these authors
found that gender stereotypes (e.g., men should be strong
without needing others’ help) and professional stereotypes
(as mentioned above, lawyers may be unconsciously
responding to stereotypes that they should be “bulletproof”
and project confidence at all times) interact with stigma.
In other words, for lawyers, internalized stigma associated

16 Bar Bulletin - September 22, 2021 - Volume 60, No. 18



with admitting to mental health or substance overuse
issues may be a significant barrier to recovery and renewal.

What to do?

Addressing Stigma
One of the most effective methods of addressing stigma
is to confront it head on. Yanos et al.* discuss selective
disclosure of mental health or substance overuse struggles
to others as a primary method of overcoming self-stigma.
However, for this to occur within the workplace, selective
disclosure must be normalized and facilitated by leaders in
the workplace.

Simple acknowledgment by leaders within the workplace
that the work is stressful and sometimes distressing is

an important step toward de-stigmatizing mental health
concerns. Legal supervision that includes discussion of the
supervisee’s emotional reactions and coping strategies is
another method of fostering de-stigmatization.

A lack of acknowledgment of the emotional realities
involved with lawyering does nothing to promote attorney
well-being. In fact, denying emotional realities promotes
anxiety, depression, addiction, and burnout.

Improving Legal Culture
Leaders of firms and workgroups can take steps to improve
the culture and norms of their setting®. Modeling and
insisting on respectful interactions among attorneys and
support staff, and encouragement of attorney-to-attorney
collaboration and support are minimal standards for a
healthy culture. Support for self-care and, if necessary, for
seeking professional help should be articulated publicly
and discussed regularly in supervisory or staff meetings.
Clarifying job requirements and increasing attorney
control over their work when possible are helpful in
addressing burnout.

Resources and Practices for Resilience and Growth
It should be emphasized that it is normal to have
reactions to stressful and sometimes traumatic situations
encountered by lawyers in the course of their work. It is
also normal to seek relief from distress through having
a cocktail at the end of the day or a bag of cookies while
watching Netflix. However, it is wise to engage in self-care
before normal reactions and coping strategies become a
problem that decreases your well-being. Following are
some suggestions:

o Mindfulness meditation. There are a multitude of online
resources for instruction on how to do mindfulness
meditation or guided meditations. There is ample
research evidence supporting meditation as a highly
effective tool for modulating stress and increasing
resilience. Try www.headspace.com or another online
tool.

o Exercise. Insert a daily walk, jog or set of bodyweight
exercises into your schedule at the time you normally
have a cocktail or plop down on the couch with a bag of
chips. Exercise is the magic bullet that brightens mood,
decreases anxiety, and improves sleep.

o Develop supportive connections at work. See if you
can develop at least one work buddy with whom you
can transparently share your emotional reactions and
receive empathy and support. This is different than
just complaining; the goal is to be at least somewhat
vulnerable and to give and receive emotional connection.

« Find meaning in your work. What about your work can
you make an expression of your values? Is your deepest
value kindness, or truth, or persistence, or service?
Consciously strive to tie your work to your values.

o Begin journaling. There is extensive research supporting
journaling thoughts and feelings being an effective
method of processing difficult issues and feeling better
emotionally.

o Gratitude journal. Related to the above, start a gratitude
journal in which you intentionally reflect on moments/
people/situations in your life for which you feel gratitude.

Pay Attention To

o Moderate drinking or other substance use. Heavy or
problematic drinking is defined by the National Institute
of Alcohol and Alcohol Abuse as more than 4 standard
drinks on any one day, or more than 14 standard drinks
in a week (for men), and more than 3 standard drinks on
any one day, or more than 7 standard drinks in a week
(for women). If you are drinking at or above these levels,
you may want to use an app like Drinker’s Checkup
(www.checkupandchoices.com) to help with identifying
and attaining your goals regarding drinking. Although
similar standards have not yet been set for cannabis use,
pay attention if you find yourself using daily or find that
cannabis use is replacing other healthy activities.

» Moderate eating and snacking. Emotional eating
(including binge eating of carbohydrates and constant
snacking) can play the same role emotionally as does
drinking or substance use. It can numb your emotions
and contribute to weight gain, depression, and lack of
initiative. Apps to monitor eating are plentiful and useful
(e.g., www.myfitnesspal.com)

o Moderate gaming, social media engagement,
pornography, or other internet “addictions”. The internet
has brought many activities to us that are easy to access,
distracting, and superficially enjoyable, yet can result
in feelings of depression or ennui. Increase real-life
interactions with people instead. Try an app like Habitica
to help you change habits in a fun way (www.habitica.
com)
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Seeking Professional Help

If you are experiencing thoughts of suicide, or if you

have a substance use issue that you do not feel capable of
controlling, or if any problem is interfering with your ability
to function, you definitely should seek professional help. Of
course, psychotherapy is also useful for those who simply
want to feel better and more joyful. Any licensed therapist
(Licensed Professional Counselor, Licensed Social Worker,
Licensed Psychologist, or Licensed and Boarded Psychiatrist)
is ethically mandated to keep to high standards of
confidentiality. The only valid reasons for a licensed therapist
to break confidentiality is if there is child or elder abuse
occurring, or if you or someone else is in imminent danger.

Where/how to seek help:

o Judges and Lawyers Assistance Program. The New
Mexico Judges and Lawyers Assistance Program
(NMJLAP) is a free service for all members of the New
Mexico bench and bar and law students. NMJLAP offers
confidential professional and peer assistance to help
individuals identify and address problems with alcohol
and other drugs, depression, and other mental health/
emotional disorders, as well as with issues related to
cognitive impairment. NMJLAP endeavors to improve
the well-being of its members through support and
early intervention, and to help reduce the public harm
caused by impaired members of the legal profession. Call
NMJLAP at (505) 228-1948 for more information and
referrals to peer advisors.

The Solutions Group (EAP). Get help and support for
yourself, your family and your employees. The Employee
Assistance Program is a FREE service offered by
NM]JLAP. Services include up to four FREE counseling
sessions per issue per year for ANY mental health,
addiction, relationship conflict, anxiety and/or depression
issue. Counseling sessions are with a professionally
licensed therapist. Other FREE services include
management consultation, stress management education,
critical incident stress debriefing, video counseling,
well-being webinars, and 24X7 call center. Providers are
located throughout the state. To access this service call
866-254-3555 and identify with NMJLAP.

Word of mouth referrals. If you know of someone who
has had a good experience in psychotherapy, ask for

a referral. Even if their therapist cannot see you, that
person might be able to refer you to a clinician they
regard as talented.

Psychology Today website. This is a site for local licensed
therapists which you can search for specific qualifications
or specialties. Many also offer telehealth.
www.psychologytoday.com

« Panel associated with your insurance carrier.

« For alcohol detox: Do not attempt to detox from alcohol
dependence on your own. Alcohol withdrawal can be
life-threatening. Instead, consult your physician or utilize
a detox service such as the University of New Mexico’s
Alcohol and Substance Abuse Program (505-994-7999).

« Hotlines or Emergency Departments. The national
suicide hotline (800-273-8255) and local emergency
rooms (in Albuquerque, UNM hospital and Kaseman
hospital in particular) are resources for anyone in need of
immediate evaluation.

Dr. Evelyn Sandeen is a licensed psychologist who is board-
certified in clinical psychology. She has lived and worked

in Albuquerque for 25 years. She has a private practice in
which she specializes in psychotherapy with professional
clients, training, and consultation. She can be reached at
dr.evelynsandeen@gmail.com or by texting 505-681-3925.
Her website is www.evelynsandeen.com.
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Legal Education

September

22

22

23

23

23

Mandatory Succession Planning:

It Has To Happen, But It Doesn’t
Have To Be That Difficult

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

Clear and Present Danger!
Protecting Your Firm from
Malpractice Exposure

1.0 EP

Live Webinar

Attorney Protective
www.attorneyprotective.com

Bad Review? Bad Response? Bad
Idea! - Ethically Managing Your
Online Reputation

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

IT Sourcing Agreements:
Reviewing and Drafting Cloud
Agreements

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Breaking Through the Backlog:
Employment-Based Visa Interviews
After COVID

1.5G

Live Webinar

American Immigration Lawyers
Association

www.aila.org

24

28

24-26

28

28

29

Changing Minds Inside and Out of
the Courtroom

1.0G

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

2021 Tax Law Symposium
58G,1.0EP

In-Person and Live Webcast

Center for Legal Education of NMSBF
www.sbnm.org

Taking and Defending Depositions
31.0G,4.5EP

Live Seminar

UNM School of Law

505-277-0609

Staying Out of the News: How To
Avoid Making the Techno-Ethical
Mistakes that Put You on the Front
Page

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

2021 Family Law Fall Institute

58 G, 1.0EP

In-Person and Live Webcast

Center for Legal Education of NMSBF
www.sbnm.org

10 Steps to Client Relationship
Mastery

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

29

30

30

30

Trust and Estate Planning for
Collectibles, Art & Other Unusual
Assets

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Ethics, Disqualification and
Sanctions in Litigation

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Basics of Trust Accounting: How to
Comply with Disciplinary Board
Rule 17-204

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

Crafting a Winning Direct
Examination: Practical Tips and
Examples

1.5G

Live Webinar

American Immigration Lawyers
Association

www.aila.org
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www.sbnm.org

October

1 Balloon Fiesta CLE
11.0G, 1.0 EP
Live Webinar
Destination CLEs

12

907-231-2111

2021 Health Law Symposium

50G, 1.5EP

In-Person and Live Webcast

Center for Legal Education of NMSBF
www.sbnm.org

How To Stay “Professional” When
Videoconferencing: It’s Not As Hard
As You Think!

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

NMSB 2021 Annual Meeting &
Member Appreciation Event
40G,1.0EP

In-Person and Live Webcast

Center for Legal Education of NMSBF
www.sbnm.org

“The Tiger King Case” - Murder

for Hire: The Prosecution of Joseph
Maldonado-Passage

30G

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

13

14

15

20

20

Child Sex Abuse Cases: Pretrial
Strategies and Proceeding to Trial
20G

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

Immigration Law: Economic
Opportunities Through
Entrepreneurship Regardless of
Immigration Status

1.0G

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

2021 Procurement Code Institute
3.0G,1.0EP

In-Person and Live Webcast

Center for Legal Education of NMSBF
www.sbnm.org

Don’t Hack your Way through
Cybersecurity

1.0G

Live Webinar

Albuquerque Bar Association
dchavez@vancechavez.com

Whistleblowers Are Heroes:
Bringing Medicaid Fraudsters and
Elder Abusers to Justice

20G

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

21

21

25

27

28-31

Annual New Mexico Family Law
Retreat

8.0G

Live Webinar

New Mexico Legal Group
505-843-7303

2021 Solo and Small Firm Institute
4.0G, 2.0 EP

In-Person and Live Webcast

Center for Legal Education of NMSBF
www.sbnm.org

Rural New Mexico, Agriculture,
and International Trade

2.0G

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

Recent Developments in
International Trade Law:
Opportunities for New Mexico’s
Indian Country

3.0G

Live Webinar

Center for Legal Education of NMSBF
www.sbnm.org

Mediation Training

30.0 G, 2.0 EP

Live Seminar

UNM School of Law
lawschool.unm.edu/cle/upcoming.
html
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Opinion
Jacqueline R. Medina, Judge.

{1} Defendant Joshua Jackson appeals his
convictions for kidnapping with intent
to commit a sexual offense, contrary to
NMSA 1978, Section 30-4-1(A) (2003);
two counts of criminal sexual penetration
in the second degree (in the commission
of a felony) (CSP II), contrary to NMSA
1978, Section 30-9-11(E)(5) (2009),
two counts of felony aggravated battery
against a household member, contrary to
NMSA 1978, Section 30-3-16(C) (2008,
amended 2018),! criminal sexual contact
(CSC) with a deadly weapon, contrary to
NMSA 1978, Section 30-9-12(C) (1993),
and misdemeanor aggravated battery
against a household member, contrary to
Section 30-3-16(B). Defendant argues that
his convictions should be vacated because
the State failed to join the instant case
with a previous case, in violation of our
compulsory joinder rule. Defendant also
challenges his convictions on the basis of
double jeopardy, ineffective assistance of
counsel, and sufficiency of the evidence.
We hold that Defendant waived his com-

pulsory joinder claim by failing to raise the
issue before his second trial. We further
hold that (1) Defendant’s convictions did
not violate double jeopardy, (2) Defendant
failed to establish a prima facie case for
ineffective assistance of counsel, and (3)
Defendant failed to develop his sufficiency
argument. Accordingly, we affirm.
BACKGROUND

{2} Defendant was charged in two sepa-
rate cases based on events that occurred
between Defendant and his former girl-
friend (Victim) on April 4, 2015 and April
10, 2015. The first case, State v. Jackson,
Ninth Judicial District Court Case No.
D-905-CR-2015-00136 (Jackson I), was
filed on May 4, 2015, and charged De-
fendant with kidnapping with intent to
inflict physical injury and battery against
ahousehold member based upon the April
10, 2015 events. The second case, State v.
Jackson, Ninth Judicial District Court Case
No. D-905-CR-2015-00135 (Jackson II),
was also filed on May 4, 2015—one minute
before Jackson I—and charged Defendant
with the crimes he now appeals based on
the April 4, 2015 events. Defendant was
arraigned in both cases at the same time
on May 8, 2015. Following a jury trial in

February 2016, Defendant was convicted
of both crimes as charged in Jackson I. One
year later, Defendant was found guilty of
all crimes as charged in Jackson II. We
provide the following outline of Victim’s
testimony given at Defendant’s trials, re-
serving discussion of additional facts and
testimony as necessary for our analysis.
Testimony from Jackson I

{3} Victim testified that she was in a re-
lationship with Defendant in April 2015,
who was living at her house “off and
on” On the afternoon of April 10, 2015,
Defendant called Victim and requested
to come over to Victim’s house to collect
some of his belongings. When Defendant
arrived, Defendant and Victim began
arguing. At some point during the argu-
ment, Defendant punched Victim in the
ribs. Defendant then went into the other
room to collect his belongings, at which
point Victim “took off running” out the
front door because she was afraid Defen-
dant would continue to hit her. Defendant
ran after Victim and caught up with her
in an alleyway, and Victim fell to the
ground. Defendant pulled Victim’s hair
and dragged her back to the house by her
arm.

{4} Once back in the house, Defendant
locked the door, stood in front of it, and
told Victim, “Stop being stupid. Don’t run
out there. I'm not going to hit you” When
Victim agreed to stay, Defendant went
into the other room to collect his belong-
ings. At that point, Victim again “took off
running” out the front door, screaming
for help. Defendant again caught up with
Victim, grabbed her, and began carrying
her back to her house. Victim grabbed a
nearby telephone pole in an attempt to
stop Defendant from taking her back into
the house. Defendant then bit Victim,
prompting her to let go, and carried her
back to the house. Sometime later, when
Defendant was in another room, Victim
ran out the front door for a third time,
successfully escaping and alerting the
authorities.

Testimony from Jackson I1

{5} Victim testified that on April 4, Victim
and Defendant began arguing at a friend’s
house because Defendant wanted to
smoke methamphetamine, whereas Vic-
tim did not. The argument continued as
Victim and Defendant returned to Victim’s
house, where things escalated. Defendant
punched Victim in the face, prompting
Victim to scream and run toward the
front door. Defendant chased after Victim,
locked the front door, and told the Victim
“to go sit down.” Even though Victim did

! All references shall be to the 2008 version of the statute.
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not want to, she sat down. Defendant again
struck Victim and told her to go into the
bathroom. When Victim did not obey;,
Defendant dragged Victim by her hair into
the bathroom.

{6} Once in the bathroom, Defendant “put
all his weight” on Victim, pulled her pants
down, and inserted a stick into Victim’s
anus. Defendant then tried to put a fold-
ing knife in Victim’s vagina, cutting her in
the process and causing her to bleed. At
some point during the struggle, Defendant
forced Victim into the bathtub and scalded
her with hot water. When Victim tried to
get out, Defendant stood in front of her and
forced his penis in Victim’s mouth. Victim
bit Defendant’s penis, which prompted
Defendant to punch her again in her face—
causing her tooth to go through her lip.
{7} Victim did not report the incident
until April 16—six days after she first
spoke with police regarding the April 10
incident. When asked why Victim did
not report the incident right away, Victim
responded, “Because I was locked in the
house with him. I couldn’t go nowhere”
During cross-examination, defense coun-
sel asked if Defendant ever left the house
on April 4, to which Victim responded,
“He didn’t leave until that day I took
off running from him?” In response to
defense counsel’s question asking Victim
if she smoked methamphetamine or
drank before she reported the incident,
Victim answered, “No, I did not drink,
I didn’t do nothing. I was just with him,
like I couldn’t even leave my house. Like
we were just sitting in the house all day
watching TV Defense counsel then
confirmed, “It’s your testimony that he
didn’t leave the house at all over the next
ten days?” to which Victim appeared to
respond affirmatively.

DISCUSSION

I. Compulsory joinder

{8} We begin by addressing Defendant’s
argument that his convictions stemming
from Jackson II should be vacated because
the State violated Rule 5-203(A) NMRA,
our compulsory joinder rule, by failing to
join Jackson I and Jackson II. The State, in
turn, argues that Defendant waived his
claim for compulsory joinder because
he failed to invoke Rule 5-203(A) below.
Alternatively, the State argues that it was
not required to join Defendant’s charges
because they stemmed from two separate
incidents of distinct nature. We conclude
that Defendant waived his compulsory
joinder claim by failing to raise the issue
before jeopardy attached in Jackson II, and
that the failure to join did not constitute
fundamental error. In making these deter-
minations, we need not address the issue of
whether Defendant’s charges should have
been joined.

Standard of Review

{9} “The proper interpretation of our
Rules of Criminal Procedure is a ques-
tion of law that we review de novo.” Allen
v. LeMaster, 2012-NMSC-001, € 11, 267
P.3d 806. “When construing our pro-
cedural rules, we use the same rules of
construction applicable to the interpre-
tation of statutes.” State v. Aslin, 2020-
NMSC-004, ¢ 9, P3d ___ (internal
quotation marks and citation omitted).
“We begin by examining the plain lan-
guage of the rule as well as the context
in which it was promulgated, including
the history of the rule and the object and
purpose.” Id. (internal quotation marks
and citation omitted). “If the language
of the [rule] is clear and unambiguous,
we must give effect to that language and
refrain from further . . . interpretation”
State v. Wilson, 2010-NMCA-018, 949, 147
N.M. 706, 228 P.3d 490 (internal quotation
marks and citation omitted). On the other
hand, if the rule’s language is “doubtful,
ambiguous, or an adherence to the literal
use of the words would lead to injustice,
absurdity, or contradiction,” we construe
the rule “according to its obvious spirit or
reason.” State v. Padilla, 2008-NMSC-006,
€ 7,143 N.M. 310, 176 P.3d 299 (internal
quotation marks and citation omitted).
A. Compulsory Joinder and the
Remedy of Dismissal
{10} “At common law, whether charges
should be joined in the same indictment
was a matter of prudence and discretion
which rested with the judges to exercise”
State v. Gallegos, 2007-NMSC-007, ¢ 10,
141 N.M. 185, 152 P.3d 828 (alteration,
omission, internal quotation marks, and
citation omitted). Following the common
law, our joinder rule was originally dis-
cretionary. See NMSA 1953, § 41-23-10
(1972) (Vol. 6, 2d. Rep., 1975 Pocket Supp.)
(providing that “[t]wo . . . or more of-
fenses may be joined” (emphasis added)).
In 1979, our Supreme Court exercised its
supervisory powers to change our joinder
rule from permissive to mandatory, recog-
nizing “that requiring prosecutors to get
their facts straight, their theories clearly in
mind and trying all charges together has
the salutary effect of avoiding prejudice to
the defendant[,]” as well as our “distaste for
piecemeal prosecutions.” Gallegos, 2007-
NMSC-007, 99 11, 14 (alteration, internal
quotation marks, and citation omitted). As
aresult, our joinder rule, embodied in Rule
5-203(A), now provides:
Two or more offenses shall be
joined in one complaint, indict-
ment or information with each
offense stated in a separate count,
if the offenses, whether felonies or
misdemeanors or both:
(1)  are of the same or similar
character, even if not part of a
single scheme or plan; or

(2)  arebased on the same con-

duct or on a series of acts either

connected together or constitut-

ing parts of a single scheme or

plan.
(Emphasis added.)
{11} In State v. Gonzales, 2013-NMSC-
016, 301 P.3d 380, our Supreme Court
first answered the question of what was
the proper remedy for the state’s failure
to join offenses under Rule 5-203(A).
In Gonzales, the defendant drove while
intoxicated and crashed her vehicle,
killing a child in another vehicle. 2013-
NMSC-016, € 1. The state charged the de-
fendant with, among other things, inten-
tional and negligent child abuse. Id. € 2.
Prior to trial, the district court asked
the state why it did not charge vehicular
homicide in the alternative to the child
abuse charges. State v. Gonzales, 2011-
NMCA-081, € 6, 150 N.M. 494, 263
P3d 271, affd on other grounds, 2013-
NMSC-016, € 5. The prosecutor could
not answer the question at first, “adding
only that she wished they had charged
the alternative vehicular homicide just to
be safe” Gonzales, 2013-NMSC-016, 9 6
(alteration and internal quotation marks
omitted). Nonetheless, the prosecutor
went on to state that “[the] decision to
charge [the d]efendant only with child
abuse and not vehicular homicide was
intentionally undertaken as an exercise
of [the state’s] discretion.” Gonzales,
2011-NMCA-081, ¢ 6. Thus, at no point
did the state pursue vehicular homicide
charges against the defendant. Id. The
defendant was eventually convicted of
negligent child abuse and appealed. See
id §7.
{12} On appeal, this Court reversed the
conviction for lack of substantial evidence
that “[the d]efendant’s behavior endan-
gered a particular child that was foresee-
able at the time of the accident” Id. € 32.
We further held that principles of double
jeopardy barred the state from prosecut-
ing the defendant for vehicular homi-
cide. Id. 4 33. On certiorari, our Supreme
Court affirmed the determination that
the State was barred from bringing a new
charge of vehicular homicide. See Gonza-
les, 2013-NMSC-016, ¢ 3. However, the
Court based its holding on Rule 5-203(A)
rather than double jeopardy. Gonzales,
2013-NMSC-016, 99 26, 34. Acknowledg-
ing that it was raising the rule sua sponte,
the Court observed that double jeopardy
and compulsory joinder are “two sides
of the same coin. Joinder is designed to
protect a defendant’s double[ Jjeopardy
interests where the state initially declines
to prosecute him for the present offense,
electing to proceed on different charges
stemming from the same criminal epi-
sode” Id. 4 26 (alteration, internal quota-
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tion marks, and citation omitted). The
Court further observed, “The purpose of
a compulsory joinder [rule], viewed as a
whole, is twofold: (1) to protect a defen-
dant from the governmental harassment
of being subjected to successive trials for
offenses stemming from the same criminal
episode; and (2) to ensure finality without
unduly burdening the judicial process by
repetitious litigation.” Id. (alteration, inter-
nal quotation marks, and citation omitted).
{13} Examining Rule 5-203(A), the Court
emphasized, “Our rules of criminal proce-
dure require that similar offenses be joined
in one prosecution and not be brought
piecemeal by way of sequential trials. . . .
The rule is mandatory; it is not a discre-
tionary or permissive rule; it demands that
the [s]tate join certain charges” Gonzales,
2013-NMSC-016, § 25 (internal quotation
marks and citation omitted). Applying
Rule 5-203(A) to the facts of the case,
the Court held that vehicular homicide
and child abuse were “two crimes based
on the same conduct—[the d]efendant’s
intoxicated driving resulting in death to
the victim[.]” Gonzales, 2013-NMSC-
016, € 25 (internal quotation marks omit-
ted); see Rule 5-203(A)(2). Accordingly,
the Court concluded that “[t]he [s]tate had
no choice but to join these two offenses in
one complaint, indictment or information,
if it wanted to pursue them both?” Id.; see
Rule 5-203(A).
{14} In considering the proper remedy
for the state’s failure to join the defendant’s
charges, the Court observed,

[w]hile the rule does not specify

a remedy, we clearly intended

that the rule have force. It would

make little sense to have a man-

datory rule with no method of

enforcement; we would render it

merely permissive. A bar against

a subsequent prosecution on

charges that should have been

joined under Rule 5-203(A) is the

only effective remedy to enforce

the mandatory nature of the rule.
Gonzales, 2013-NMSC-016, ¢ 30. The
Court went on to examine the state’s
actions, noting, “[t]his is not a case in
which the charge the [s]tate now seeks to
bring, vehicular homicide, was unknown
at the time [the d]efendant was indicted.”
Id. € 32. Rather, the State made deliber-
ate, knowing decisions not to join the
vehicular homicide to the pending child
abuse charge, electing to pursue an “all-or-
nothing trial strategy”—a strategy which
the Court noted had a potentially “coercive
effect” on jury deliberations. Id. €9 32-33

(internal quotation marks and citation
omitted). In light of this, the Court de-
termined that the state’s failure to join
the vehicular homicide charge in the first
proceeding barred any subsequent pros-
ecution for vehicular homicide. Id. € 34.
B. Defendant Waived His Claim to

Compulsory Joinder
{15} Unlike some other jurisdictions’
compulsory joinder rules, Rule 5-203(A)
is silent as to whether the defendant may
waive his right to have charges joined un-
der the rule. Compare, e.g., W. Va.R. Crim.
P. 8(a)(2) (1996) (“Any offense required
by this rule to be prosecuted by a separate
count in a single prosecution cannot be
subsequently prosecuted unless waived by
the defendant” (emphasis added)), with
Rule 5-203(A). Although our courts have
previously determined that a defendant
may waive an improper joinder claim under
Rule 5-203(A) by not raising the issue prior
to trial, see State v. Paiz, 2011-NMSC-008,
913,149N.M. 412,249 P.3d 1235, whether
a defendant can waive a failure to join claim
by failing to request joinder appears to be
an issue of first impression. Finding no
New Mexico law on point, we turn to other
jurisdictions with compulsory joinder
rules for guidance.
{16} People v. Bossert, 722 P.2d 998 (Colo.
1986) (en banc) is particularly instructive.
At the time Bossert was decided, Colorado
had a compulsory joinder rule providing:

If several offenses are known to

the district attorney at the time

of commencing the prosecution

and were committed within his

judicial district, all such offenses

upon which the district attorney

elects to proceed must be pros-

ecuted by separate counts in a

single prosecution if they are

based on the same act or series of

acts arising from the same crimi-

nal episode. Any such offense not

thus joined by separate count

cannot thereafter be the basis of

a subsequent prosecution.
Id. at 1011 (citation omitted)).? In Bossert,
the state filed three cases against the de-
fendant, two of which were tried together.
Id. at 1000. In November 1981 the state
brought the first case charging the de-
fendant with a single count of unlawful
possession of an altered motor vehicle
part. Id. at 1000-01. One month later, the
state brought a separate case charging the
defendant with another count of unlawful
possession of an altered motor vehicle part.
Id. at 1001. One year later, the state brought
a third case charging the defendant with

three counts of felony theft by receiving
and four counts of unlawful possession of
altered motor vehicle parts. Id. at 1002. The
first case proceeded to trial in May 1983,
resulting in the defendant’s conviction for
the one count of unlawful possession. Id.
at 1001. The latter two cases were tried
jointly seven months later, resulting in a
mixed verdict. Id. at 1002.

{17} Defendant appealed his convictions
from all three cases, challenging the con-
stitutionality of his unlawful possession
charges. Id. at 1000. While the defendant’s
appeals were pending, the Colorado Su-
preme Court granted the defendant’s mo-
tion for limited remand to the trial court
to permit him to file a motion to dismiss
one of the latter-tried cases because the
prosecution failed to join that case with
the first. Id. at 1011. Following the trial
courts determination on remand that the
state violated the compulsory joinder rule,
the Colorado Supreme Court, sitting en
banc, determined that despite the joinder
rule’s mandatory language and the absence
of a provision concerning waiver, the de-
fendant waived his claim to compulsory
joinder because he failed to raise the issue
before the second trial. Id. at 1011-12.
{18} In arriving at this conclusion, the
court noted, “Although the constitutional
proscriptions against double jeopardy
form the basis of the compulsory joinder
rule, the rule is broader than the constitu-
tional limitation. . . . Compulsory joinder
is designed to protect the accused against
the oppressive effect of sequential prosecu-
tions and to conserve judicial and legal re-
sources that otherwise would be wasted[.]”
Id. at 1011 (omission, internal quotation
marks, and citations omitted). The court
acknowledged that dismissal for failure to
join was proper in cases where the defen-
dant raises the issue prior to the beginning
of the second trial because it “further[ed]
the goals of compulsory joinder[.]” Id.
Nonetheless, the court reasoned, “where
.. . the defendant does not raise the issue
of joinder until well after the conclusion
of the second trial, neither of the public
policy reasons for the compulsory joinder
rule would be served [by dismissal] —the
harm, if any, has occurred” Id.

{19} The court went on to speculate
that the defendant determined that it
was “strategically preferable to keep the
single charge in [the first trial] separate
rather than risk the consequences of jury
knowledge of the other eleven counts in
[the combined second trial]” Id. at 1012.
Nonetheless, the court found the defen-
dant’s reasons irrelevant and concluded

*Colorado’s compulsory joinder rule and statute have since been amended to expressly provide that a defendant waives his or
her right to compulsory joinder by failing to object prior to the time jeopardy attaches in the first trial if the defendant (or his or her
counsel) knows of additional pending prosecutions required to be joined at the time. See Colo. Rev. Stat. Ann. § 18-1-408(e)(2) (2000);

Colo. R. Crim. P. 8(a)(1) (2003).
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that its compulsory joinder rule “imposed
no jurisdictional bar to the defendant’s
convictionin.. . the second trial” Id. Tak-
ing note of the American Bar Association
Standards for Criminal Justice’s recom-
mendation that “[a] defendant who has
been tried for one offense may thereafter
move to dismiss any additional offense
based upon the same conduct or the same
criminal episode. ... The motion to dismiss
must be made prior to the second triall,]”
id. at 1012 n.23 (emphasis added) (internal
quotation marks and citation omitted), the
court concluded the defendant waived his
claim to compulsory joinder because he
failed to raise the issue “prior to the time
at which jeopardy attache[d] in the second
prosecution[.]” Id. at 1012.

{20} Cases from other jurisdictions with
compulsory joinder rules without explicit
waiver provisions reveal similar results.
See, e.g., State v. Soule, 2002 ME 51, 49 4,
10, 794 A.2d 58, 60-61 (holding that the
defendant waived the protections of the
compulsory joinder rule when he failed to
object to proceeding to a second trial on
charges arising out of the same criminal
episode); Commonwealth v. Green, 335
A.2d 493, 497 (Pa. Super. Ct. 1975) (“It is
apparent that a defendant who is aware of
the charges against him can thus waive his
statutory right to have them all brought in
a single prosecution. . . . The intent of the
statute to avoid magnifying an incident of
criminal behavior out of proportion, both
in terms of hardship to the individual and
prejudice to his case, is not lost when an
informed defendant chooses of his own to
go the route of multiple trials”).

{21} We are persuaded by the logic of
Bossert and these other jurisdictions. Like
these jurisdiction’s joinder rules, Rule
5-203(A) contains mandatory language
and does not include a provision concern-
ing waiver by the defendant. Compare, e.g.,
Colo. Rev. Stat. § 18-1-408(2), with Rule
5-203(A). Likewise, the purpose of our
rule is to protect defendants from being
subjected to successive trials for offenses
stemming from the same criminal episode,
as well as avoid unduly burdening the ju-
dicial process by repetitious litigation. See
Gonzales, 2013-NMSC-016, € 26. These
policies are not furthered, however, when
the defendant does not raise the issue of
joinder until after the second trial has
taken place because “the harm, if any, has
[already] occurred” Bossert, 722 P.2d at
1011. Accordingly, we hold that Defendant
waived his right to have the charges joined
under Rule 5-203(A) by failing to raise the
issue before jeopardy attached in Jackson
I3

{22} Relying on Gonzales, Defendant
nevertheless contends that review is proper
here “in the same way that double jeopardy
challenges can be brought for the first
time on appeal” Defendant’s reliance is
misplaced. Although compulsory joinder
and double jeopardy are closely related,
see Gonzales, 2013-NMSC-016, € 26, the
right to joinder under Rule 5-203(A) is
not the same as the constitutional guar-
antee to be free from double jeopardy. See
Bossert, 722 P2d at 1011 (“Although the
constitutional proscriptions against double
jeopardy form the basis of the compulsory
joinder rule, the rule is broader than the
constitutional limitation[.]” (citation omit-
ted)). The double jeopardy clause protects
against successive prosecutions for the
same offense. See State v. Silvas, 2015-
NMSC-006, ¢ 8, 343 P.3d 616 (“Double
jeopardy protects against multiple punish-
ments for the same offense.”). The double
jeopardy clause does not, however, require
the State to join in a single proceeding all
charges of “same or similar character” or
“based on the same conduct or on a series
of acts either connected together or con-
stituting parts of a single scheme or plan”
Rule 5-203(A); see United States v. Sessa,
125 E3d 68, 73 (2d Cir. 1997) (stating that
“the [d]ouble [jleopardy [c]lause neither
forbids successive prosecutions for differ-
ent offenses nor requires the government
to join all possible charges arising from a
course of conduct in a single indictment”);
Lowery v. Estelle, 696 E2d 333, 342 (5th
Cir. 1983) (“The double jeopardy clause
does not require the state to join in a single
criminal proceeding all charges arising
from one criminal episode[.]”).

{23} Moreover, we do not believe Gon-
zales compels this Court to dismiss De-
fendant’s charges stemming from Jackson
II, as Gonzales arose out of an entirely
different procedural posture. There, the
state declined to charge the defendant
with the vehicular homicide charge and
only decided to pursue the charge after
trying and losing on the child abuse charge
on appeal. See Gonzales, 2013-NMSC-
016, ¢ 12. In contrast, the State, here, filed
all of the charges against Defendant at the
same time. Accordingly, this case—unlike
Gonzales—does not fall squarely within
the scenario against which Rule 5-203(A)
is intended to protect (i.e., “where the
state initially declines to prosecute [a de-
fendant] for the present offense, electing
to proceed on difterent charges stemming
from the same criminal episode”). Gon-
zales, 2013-NMSC-016, ¢ 26 (alteration,
internal quotation marks, and citation
omitted). Additionally, Gonzales is distin-

guishable in that the defendant in that case
complained that a subsequent trial for ve-
hicular homicide would violate her double
jeopardy rights before any additional trial
took place, whereas here, Defendant failed
to raise the issue until well after the second
trial had completed. See Gonzales, 2011-
NMCA-081, € 33.

C. Failure to Join Did Not Constitute

Fundamental Error

{24} Defendant argues that even if he
was required to raise the issue of joinder
below, the State’s failure to join Jackson I
and Jackson II constituted fundamental er-
ror because it allowed the State to “paint[]
two very different versions of what suppos-
edly happened between [Defendant] and
[Victim] between April 4, 2015 and April
10, 2015—without ever having to reconcile
the inconsistencies . . . [or] commit to one
theory of what happened that week[.]” See
Statev. Turner,2017-NMCA-047, € 60, 396
P.3d 184 (“The doctrine of fundamental er-
ror applies only under exceptional circum-
stances and only to prevent a miscarriage
of justice. Fundamental error must go to
the foundation of the case or take from
the defendant a right which was essential
to his defense and which no court could
or ought to permit him to waive.” (internal
quotation marks and citations omitted)).
In support of his argument, Defendant
points to several inconsistencies in Victim’s
testimony in Jackson I and Jackson II as to
how long she was confined in her house
following the April 4 incident, thus calling
into question whether Defendant was only
guilty of one continuing kidnapping. As we
discuss below, however, there was substan-
tial evidence of two separate kidnappings,
despite any inconsistencies in Victim’s
testimony, and therefore, Defendant’s right
to be free from double jeopardy was not
violated.

{25} Defendant also points out that
Victim’s mother testified in Jackson I that
she saw Victim the day before the April 10
incident and did not notice any injuries at
that time, and that there was no evidence
that Victim had the injuries she sustained
in the April 4 incident when she went to
the hospital following the April 10 incident.
Yet, Defendant fails to explain—nor do
we see—how these inconsistencies rise to
the level of fundamental error. See State v.
Salas, 1999-NMCA-099, € 13, 127 N.M.
686, 986 P.2d 482 (stating that it is for the
jury to resolve conflicts in the evidence and
determine where the weight and credibility
lie). Nor does Defendant explain how he
could not point out these inconsistencies
in Jackson II by calling Victim’s mother as
a witness or reviewing Victim’s medical

*Because Defendant did not raise the issue of joinder at any point during the proceedings below, we leave open the question of
whether a defendant who has knowledge of other pending charges waives his rights under Rule 5-203(A) if he fails to request joinder

before jeopardy attaches in the first trial.
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treatment following the attacks. We, there-
fore, do not address this argument any fur-
ther. See State v. Guerra, 2012-NMSC-014,
€21,278 P.3d 1031 (explaining that appel-
late courts are under no obligation to re-
view unclear or undeveloped arguments);
Statev. Astorga, 2016-NMCA-015, § 5, 365
P.3d 53 (“The burden of demonstrating
fundamental error is on the party alleging
it, and the standard of review for reversal
for fundamental error is an exacting one.”
(internal quotation marks and citations
omitted)). Accordingly, Defendant has
failed to demonstrate fundamental error
(if there was any error at all) in not joining
the charges in Jackson I and Jackson IL.

II. Double Jeopardy

{26} Defendant next raises several double
jeopardy arguments. First, Defendant
raises a “unit of prosecution” claim, argu-
ing that his two convictions for kidnapping
in Jackson I and Jackson II violate his right
to be free from double jeopardy. Second,
Defendant raises two “double description”
claims, arguing that his convictions in
Jackson II for kidnapping and CSP II, as
well as his convictions for CSC and ag-
gravated battery violate double jeopardy.
We address each argument in turn.
Standard of Review

{27} Double jeopardy protects against
multiple punishments for the same offense.
See Swafford v. State, 1991-NMSC-043,
€6 7-8, 112 N.M. 3, 810 P.2d 1223. “Mul-
tiple punishment problems can arise from
both ‘double[]description’ claims, in which
a single act results in multiple charges un-
der different criminal statutes, and ‘unit[]
of[]prosecution’ claims, in which an indi-
vidual is convicted of multiple violations
of the same criminal statute.” State v. Ber-
nal, 2006-NMSC-050, € 7, 140 N.M. 644,
146 P.3d 289. Appellate courts “generally
review double jeopardy claims de novo.”
State v. Rodriguez, 2006-NMSC-018, ¢ 3,
139 N.M. 450, 134 P.3d 737. “However,
where factual issues are intertwined with
the double jeopardy analysis, we review the
[district] court’s fact determinations under
a deferential substantial evidence standard
of review.” Id. Under such circumstances,
“we view the evidence in the light most
favorable to the verdict and resolve all con-
flicts and indulge all inferences in favor of
upholding the verdict” State v. McClendon,
2001-NMSC-023, ¢ 3, 130 N.M. 551, 28
P.3d 1092.

A. Unit of Prosecution Claim

{28} Defendant first claims that his con-
victions for kidnapping in Jackson I and
Jackson Il violate double jeopardy because
there was only evidence of a single, con-
tinuing kidnapping. Conversely, the State
contends that Victim’s testimony from
both cases established two separate kid-
nappings. Although Victim’s testimony in
the two cases appeared inconsistent at one

point, we conclude that there was sufficient
evidence of two distinct kidnappings such
that Defendant’s kidnapping convictions
do not violate double jeopardy.

{29} Because we are examining multiple
convictions under the same statute, we
apply a unit of prosecution analysis, which
consists of a two-step inquiry to discern
“whether the [L]egislature intended pun-
ishment for the entire course of conduct
or for each discrete act” Swafford, 1991-
NMSC-043, € 8. In order to do this, we first
“analyze the statute to determine whether
the Legislature has defined the unit of
prosecution and, if the statute spells out the
unit of prosecution, then the court follows
that language and the inquiry is complete.”
State v. Olsson, 2014-NMSC-012, € 18,
324 P.3d 1230. If the unit of prosecution
is not clear, we proceed to the second step
to “determine whether [the] defendant’s
acts are separated by sufficient indicia of
distinctness to justify multiple punish-
ments.” State v. Swick, 2012-NMSC-018,
€ 33, 279 P.3d 747 (internal quotation
marks and citation omitted). In making
this determination, we look at a number of
factors, including: “(1) temporal proximity
of the acts; (2) location of the victim(s)
during each act; (3) existence of an inter-
vening event; (4) sequencing of acts; (5)
[the] defendant’s intent as evidenced b
his conduct and utterances; and (6) the
number of victims” State v. Demongey,
2008-NMCA-066, 9 10, 144 N.M. 333,187
P.3d 679 (internal quotation marks and
citation omitted). Although this Court has
previously stated that “the unit of prosecu-
tion [for kidnapping] is clear: a kidnapping
begins when the victim is initially confined
and ends when the victim is released[,]”
we have found it necessary to proceed to
the second step of analysis to “determine if
the confinement was continuous or if there
were individual instances of confinement
that were separated by sufficient indicia
of distinctness[.]” State v. Dombos, 2008-
NMCA-035, €9 12-13, 143 N.M. 668, 180
P.3d 675.

{30} Defendant claims that there was
only evidence of a single, continuing
kidnapping between April 4 and April
10, not two discrete kidnappings occur-
ring on each of those dates. In support
of this argument, Defendant appears to
rely on Victim’s testimony given during
cross-examination in Jackson II, in which
Victim testified that she could not leave
her house following the April 4 incident,
as well as Victim’s apparent confirmation
during cross-examination that “[it was
her] testimony that [Defendant] didn’t
leave the house at all over the next ten days
[following the April 4 incident.]”

{31} While Victim’s confirmation on
cross-examination in Jackson II that De-
fendant did not leave her house for the

ten days following the April 4 incident
was inconsistent with Victim’s testimony
in Jackson I that Defendant came over to
her house on April 10, our review requires
us to “resolve all conflicts and indulge
all inferences in favor of upholding the
verdict” McClendon, 2001-NMSC-023,
9 3; see State v. Urioste, 2011-NMCA-121,
919,267 P.3d 820 (“Our primary concern
is to ensure that each act supporting [a d]
efendant’s separate convictions was sup-
ported by sufficient evidence.”). Resolving
this conflict in Victim’s testimony in favor
of upholding the verdicts, we conclude that
Victim’s testimony from both Jackson I and
Jackson 1I, as a whole, reveals sufficient
evidence of two separate kidnappings.
{32} Although Victim’s testimony re-
garding what happened between April
4 and April 10 was sparse, Victim testi-
fied in Jackson I that Defendant called
her on April 10 and requested to come
over to her house to collect some of his
belongings. It thus stands to reason that
Defendant had left Victim’s house some
time before April 10. Otherwise, he
would not have needed to call Victim.
It similarly stands to reason that Defen-
dant terminated his intent to restrain
Victim by freeing her before April 10,
given that he requested permission from
her to come over. Additionally, when
defense counsel asked Victim in Jackson
II if Defendant ever left the house on
April 4, she responded, “He didn’t leave
until that day I took off running from
him[,]”suggesting that Defendant left
the house on April 10—which would be
consistent with her testimony in Jackson
I. What’s more, Victim’s testimony in-
dicated that Defendant did not attempt
to confine Victim on April 10 until she
“took off running” after Defendant hit
her during an argument.

{33} Hence, although Victim and loca-
tion of Defendant’s kidnappings overlap,
there was sufficient evidence that the
two kidnappings were separated by, at a
minimum, Defendant’s departure from
Victim’s house and his battery upon Vic-
tim, coupled with Defendant’s termination
of his intent to restrain Victim sometime
between April 4 and April 10. This con-
stituted sufficient indicia of distinctness
between the individual instances of con-
finement, and, as a result, Defendant’s
two convictions for kidnapping do not
violate double jeopardy. See Dombos, 2008-
NMCA-035, €9 3-4, 13 (concluding that
the defendant’s convictions for kidnapping
and false imprisonment of the same victim
in the same location did not violate double
jeopardy because the individual instances
of confinement “were separated by days;
intervening events that included consen-
sual sex, drinking, and daily activities; and
terminations of the intent to restrain”).
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B. Double Description Claims

{34} We now turn to Defendant’s double
description arguments. For double de-
scription claims, we apply the two-part test
set forth in Swafford. We first ask “whether
the conduct underlying the offenses is
unitary, i.e., whether the same conduct vio-
lates both statutes” 1991-NMSC-043, € 25.
“When determining whether [a d]efen-
dant’s conduct was unitary, we consider
whether [a d]efendant’s acts are separated
by sufficient indicia of distinctness.” State v.
DeGraff,2006-NMSC-011, 427,139 N.M.
211,131 P3d 61 (internal quotation marks
and citation omitted). Like our unit of
prosecution analysis, “[we] may consider
as indicia of distinctness the separation
of time or physical distance between the
illegal acts, the quality and nature of the
individual acts, and the objectives and
results of each act” State v. Mora, 2003-
NMCA-072, € 18, 133 N.M. 746, 69 P.3d
256 (internal quotation marks and citation
omitted).

{35} “If [the defendant’s conduct] is
unitary, we [then] consider whether it
was the Legislature’s intent to punish
the two crimes separately” Swick, 2012-
NMSC-018, 4 11. “To determine legislative
intent, we look first to the language of the
statute” Silvas, 2015-NMSC-006, ¢ 11.
“Absent a clear expression of legislative
intent, a court first must apply the Block-
burger test to the elements of each statute.”
Swafford, 1991-NMSC-043, ¢ 30. “Under
Blockburger [v. United States, 284 U.S. 299
(1932)], the test to be applied to determine
whether there are two offenses or only one,
is whether each provision requires proof
of a fact which the other does not.” Swick,
2012-NMSC-018, ¢ 12 (internal quotation
marks and citation omitted).

{36} “If [the Blockburger analysis] es-
tablishes that one statute is subsumed
within the other, the inquiry is over and
the statutes are the same for double jeop-
ardy purposes—punishment cannot be
had for both” Swafford, 1991-NMSC-043,
¢ 30. On the other hand, “[i]f one statute
requires proof of a fact that the other does
not, then the Legislature is presumed to
have intended a separate punishment for
each statute without offending principles
of double jeopardy” Silvas, 2015-NMSC-
006, ¢ 12. “That presumption, however, is
not conclusive and it may be overcome by
other indicia of legislative intent[,]” id.q
13 (internal quotation marks and citation
omitted), which “may be gleaned from
the statutory schemes by identifying the
particular evil addressed by each statute;
determining whether the statutes are usually
violated together; comparing the amount of
punishment inflicted for a violation of each
statute; and examining other relevant fac-
tors.” Swick, 2012-NMSC-018, ¢ 13 (internal
quotation marks and citation omitted).

1. Kidnapping and CSP II

{37} Defendant contends that his convic-
tions for kidnapping and two counts of
CSP 1I in Jackson II violate double jeop-
ardy. The State, in turn, argues that there
was no double jeopardy violation because
the conduct underlying Defendant’s con-
victions for kidnapping and the two counts
of CSP II was not unitary.

{38} “In specifically analyzing whether
the conduct underlying kidnapping and
CSP II . . . convictions is unitary, this
Court has held that unitary conduct oc-
curs when the prosecution bases its theory
of kidnapping on the same force used to
commit CSPII.. . even though there were
alternative ways to charge the crime”” State
v. Simmons, 2018-NMCA-015, € 26, 409
P.3d 1030 (alternations, internal quota-
tion marks, and citation omitted). Here,
Defendant does not appear to contend
that the State premised its theory for
the kidnapping conviction on the same
force used to commit the CSPs. Instead,
Defendant—relying on Simmons—argues
that because the jury instructions did not
specify which acts formed the basis for
the kidnapping charge, this Court must
assume that the jury premised Defendant’s
conviction for kidnapping on the same
force used to commit the CSPs. See id.
¢ 27 (“When the conduct underlying two
convictions could be unitary under the
facts, but we are unsure if the jury relied on
that unitary conduct for both convictions,
we nevertheless assume for the purposes
of our double jeopardy analysis that the
conduct was unitary because one of the
options/alternatives/scenarios is legally
inadequate’”).

{39} Defendant’s reliance is misplaced. In
Simmons, this Court was unable to rule out
the possibility that the jury found that the
defendant accomplished the kidnapping
through the same force used to commit
the acts of CSP, given the vague jury in-
structions provided. See id. In contrast,
the jury in this case was instructed to find,
among other things, that “[t]he restraint
or confinement [used to accomplish the
kidnapping] was not . . . merely inciden-
tal to the commission of a [CSP.]” Thus,
Simmons is distinguishable, as the jury
necessarily relied on distinct conduct for
Defendant’s kidnapping conviction. We,
therefore, need not assume that the con-
duct underlying Defendant’s convictions
for kidnapping and the two counts of CSP
was unitary.

{40} The State made clear in closing that
it based its theory of kidnapping and the
CSPs on different forces. The State argued,
“Defendant kidnapped [Victim]. He re-
strained her when [he] grabbed her by the
hair and forced her into that bathroom?”
Victim’s testimony supported this theory.
Victim testified that Defendant hit her

and told her to go into the bathroom. And
when Victim refused, Defendant dragged
her by her hair into the bathroom. At
that point, the crime of kidnapping was
complete, although continuing. See State
v. Dominguez, 2014-NMCA-064, ¢ 10,
327 P.3d 1092 (“The crime of kidnapping
is complete when the defendant, with the
requisite intent, restrains the victim, even
though the restraint continues through the
commission of a separate crime”); see also
State v. Jacobs, 2000-NMSC-026, € 24, 129
N.M. 448, 10 P.3d 127 (“[T]he key to find-
ing the restraint element in kidnapping,
separate from that involved in [CSP], is to
determine the point at which the physical
association between the defendant and the
victim was no longer voluntary”).

{41} It was not until after Defendant had
completed the kidnapping that Defendant
put “all his weight” on Victim in the bath-
room, forced her pants off, and committed
the first act of CSP by sodomizing Victim
with a stick, and the second act of CSP by
forcing her to perform fellatio. See State
v. Montoya, 2011-NMCA-074, € 31, 150
N.M. 415,259 P.3d 820 (“Sufficient indicia
of distinctness exist when one crime is
completed before another, and also when
the conviction is supported by at least two
distinct acts or forces, one which com-
pletes the first crime and another which is
used in conjunction with the subsequent
crime”” (internal quotation marks and cita-
tion omitted)). Given Victim’s testimony,
the jury could have reasonably inferred an
independent factual basis for Defendant’s
conviction for kidnapping and the CSPs.
See Urioste, 2011-NMCA-121, ¢ 28 (af-
firming on the basis “that the jury could
reasonably have inferred an independent
factual basis for all three of [the d]efen-
dant’s convictions”). Because we conclude
that Defendant’s conduct was not unitary,
Defendant’s convictions for kidnapping
and two counts of CSP II do not violate
double jeopardy.

2. CSC and Aggravated Battery

{42} Next, Defendant contends that his
convictions for felony aggravated battery
against a household member, as charged
in count four, and his conviction for CSC
violate double jeopardy. Although we agree
with Defendant that the conduct underly-
ing the two convictions was unitary, we
conclude that the Legislature intended to
punish the two crimes separately.

{43} CSCisdefined as “the unlawful and
intentional touching of or application of
force, without consent, to the unclothed
intimate parts of another who has reached
his eighteenth birthday[]” and constitutes
a fourth degree felony “when the perpe-
trator is armed with a deadly weapon.”