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Workshops and Legal Clinics 

May
27 
Consumer Debt/Bankruptcy Workshop 
6-8 p.m., Video Conference 
For more details and to register, call  
505-797-6094

June
3 
Divorce Options Workshop 
6-8 p.m., Video Conference 
For more details and to register, call  
505-797-6022

24 
Consumer Debt/Bankruptcy Workshop 
6–9 p.m., State Bar Center, Albuquerque, 
505-797-6094

July
15 
Divorce Options Workshop 6–8 p.m., 
State Bar Center, Albuquerque, 
505-797-6022

Meetings

May
27 
Natural Resources, Energy and 
Environmental Law Section Board 
Noon, teleconference

28 
Elder Law Section Board 
Noon, teleconference

28 
Trial Practice Section Board 
Noon, teleconference

29 
Cannabis  Law Section Board 
9 a.m., teleconference

June
2 
Trust and Estate Division Board 
Noon, teleconference

2 
Health Law Section Board 
9 a.m., teleconference

3 
Employment and Labor Law 
Section Board 
Noon, teleconference
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Notices
Court News
New Mexico Supreme Court
Rule-Making Activity
	  To view recent Supreme Court rule-
making activity, visit the Court's website 
at https://supremecourt.nmcourts.gov/. 
To view all New Mexico Rules Annotated, 
visit New Mexico OneSource at https://
nmonesource.com/nmos/en/nav.do.

Supreme Court Law Library
	 The Supreme Court Law Library is open 
to the legal community and public at large. 
The Library has an extensive legal research 
collection of print and online resources. 
The Law Library is located in the Supreme 
Court Building at 237 Don Gaspar in 
Santa Fe. Building hours: Monday-Friday 
8 a.m.-5 p.m. Reference and circulation 
hours: Monday-Friday 8 a.m.-4:45 p.m. 
For more information call: 505-827-4850, 
email: libref@nmcourts.gov or visit https://
lawlibrary.nmcourts.gov.

Judicial Nominating  
Commission
COVID-19 Meeting Announcement 
	 In light of the pandemic and in an effort 
to protect the health and safety of everybody 
involved, Dean Sergio Pareja, chair of the 
Judicial Nominating Commission, has de-
cided that the upcoming judicial nominating 
commission meetings will occur exclusively 
by Zoom (videoconferencing platform). 
Members of the public will be able to ask 
questions and make comments through 
Zoom during the "public participation" 
portion of the hearing. Although there has 
never been a New Mexico Judicial Nominat-
ing Commission hearing via Zoom before, 
Dean Pareja believes that it is the best way 
to proceed under the circumstances. It will 
protect the health and safety of everybody 
involved and is likely to result in broader 
public participation than if the hearing 
were to be held in person. Commissioners, 
applicants, and members of the public will all 
use the same link to join the meeting. If you 
would like the Zoom invitation emailed to 
you, please contact Beverly Akin by email at 
akin@law.unm.edu or refer to the individual 
announcements or visit lawschool.unm.edu/
judsel/index.html.

New Mexico Court of Appeals
Announcement of Vacancy
	 One vacancy on the New Mexico Court 
of Appeals will exist as of May 30 due to 
the retirement of Judge Linda M. Vanzi 

Join Zoom Meeting: https://unm.zoom.
us/j/98647114320
Meeting ID: 986 4711 4320
Password: 707616

Second Judicial District Court 
Applicant Announcement
	 Thirteen applications were received in 
the Judicial Selection Office, for the Judicial 
Vacancy in the Second Judicial District 
Court due to the creation of two additional 
judgeships by the legislature. The names of 
the applicants in alphabetical order: Steven 
Diamond, Bruce C. Fox, Joseph William 
Gandert, Jason Robert Greenlee, Lelia Lor-
raine Hood, Jennifer Rose Kletter, Anthony 
Wade Long, Clifford M. McIntyre, Megan 
Kathleen Mitsunaga, Joseph Anthony 
Montano, Clara Marissa Moran, Michael 
Larry Rosenfield and Lucy Boyadjian Soli-
mon. The Second Judicial District Court's 
Nominating Commission is scheduled to 
begin at 9 a.m. (MT) on June 1 and will oc-
cur exclusively by Zoom. The commission 
meeting is open to the public and members 
of the public will be able to ask questions and 
make comments through Zoom during the 
"public participation" portion of the hearing. 
Join Zoom Meeting: https://unm.zoom.
us/j/98068227250
Meeting ID: 980 6822 7250
Password: 707616

Third Judicial District Court 
Applicant Announcement
	 Nine applications were received in the 
Judicial Selection Office, for the Judicial 
Vacancy in the Third Judicial District 
Court due to the creation of an additional 
Judgeship by the Legislature. The names 
of the applicants in alphabetical order: 
Heather Chavez, Mark D'Antonio, Casey 
Fitch, Richard Jacquez, Isabel Jerabek, 
Robert Lara Jr., Jeanne H. Quintero, G. 
Alexander Rossario and Stephanie Marie 
Zorie. The Third Judicial District Court's 
Nominating Commission is scheduled to 
begin at 9 a.m. (MT) on June 10  and will 
occur exclusively by Zoom. The Commis-
sion meeting is open to the public and will 
be able to ask questions and make com-
ments through Zoom during the "public 
participation" portion of the hearing. 

effective May 29. Inquiries regarding the 
details or assignment of this judicial 
vacancy should be directed to the chief 
judge or the administrator of the court. 
Sergio Pareja, chair of the Appellate Court 
Judicial Nominating Commission, invites 
applications for this position from lawyers 
who meet the statutory qualifications in 
Article VI, Section 28 of the New Mexico 
Constitution. Applications may be ob-
tained from the Judicial Selection website, 
http:// lawschool.unm.edu/judsel/applica-
tion.php, or emailed to you by emailing 
the Judicial Selection Office at akin@law.
unm.edu. The deadline for applications has 
been set for May 21 at 5 p.m. Applications 
received after that time will not be con-
sidered. Applicants seeking information 
regarding election or retention if appointed 
should contact the Bureau of Elections in 
the Office of the Secretary of State. The 
Appellate Court Judicial Nominating Com-
mission will begin at 9 a.m. (MT) on June 
29 by Zoom to interview applicants for the 
position The commission meeting is open 
to the public and anyone who wishes to be 
heard about any of the candidates will have 
an opportunity to be heard. 
Join Zoom Meeting: https://unm.zoom.
us/j/97810986796
Meeting ID: 978 1098 6796
Password: 707616.

First Judicial District Court 
Applicant Announcement
	 Seven applications were received in the 
Judicial Selection Office, for the judicial 
vacancy in the First Judicial District Court 
due to the creation of the additional judge-
ships by the legislature. The names of the 
applicants in alphabetical order: Kathleen 
McGarry Ellenwood, E. Craig Hay III, 
Michael R. Jones, Pierre Luc Levy, Linda 
Martinez-Palmer, Joseph P. Walsh and 
Morgan Holly Wood. The First Judicial 
District Court’s Nominating Commission 
is scheduled to begin at 9 a.m. (MT) on 
June 2 and will occur exclusively by Zoom. 
The commission meeting is open to the 
public and members of the public will be 
able to ask questions and make comments 
through Zoom during the “public partici-
pation” portion of the hearing. 

Professionalism Tip
With respect to the courts and other tribunals:

I will voluntarily withdraw claims or defenses when they are superfluous or do 
not have merit.

https://supremecourt.nmcourts.gov/
https://nmonesource.com/nmos/en/nav.do
https://nmonesource.com/nmos/en/nav.do
mailto:libref@nmcourts.gov
https://lawlibrary.nmcourts.gov
https://lawlibrary.nmcourts.gov
mailto:akin@law.unm.edu
https://unm.zoom
https://unm.zoom
http://lawschool.unm.edu/judsel/applica-tion.php
http://lawschool.unm.edu/judsel/applica-tion.php
http://lawschool.unm.edu/judsel/applica-tion.php
https://unm.zoom
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Join Zoom Meeting: https://unm.zoom.
us/j/99992961248
Meeting ID: 999 9296 1248 
Password: 707616 

Twelfth Judicial District Court 
Applicant Announcement
	 One application was received in the 
Judicial Selection Office, for the Judicial 
Vacancy in the Twelfth Judicial District 
Court due to the creation of an additional 
Judgeship by the Legislature. The name of 
the applicant: Ellen Rattigan Jessen. The 
Twelfth Judicial District Court's Nominat-
ing Commission is scheduled to begin at 
9 a.m. (MT) on June 11 and will occur 
exclusively by Zoom. 

Application Extension
	 A vacancy on the Twelfth Judicial Dis-
trict Court will exist in Alamogordo, New 
Mexico as of May 20 due to the creation of 
an additional judgeship by the legislature. 
Inquiries regarding additional details 
or assignment of this judicial vacancy 
should be directed to the chief judge or 
the administrator of the court. Due to the 
fact that we only received one application 
to fill this vacancy, the deadline to apply 
has been extended to 5 p.m. May 28. Please 
consider applying. The Judicial Nominat-
ing Committee will meet beginning at 
9 a.m. on June 11 will occur exclusively 
by Zoom. The Commission meeting is 
open to the public and members of the 
public will be able to ask questions and 
make comments through Zoom during 
the "public participation" portion of the 
hearing. 
Join Zoom Meeting: https://unm.zoom.
us/j/95498591747 
Meeting ID: 954 9859 1747 
Password: 707616 

Bernalillo County  
Metropolitan Court
New Landlord-Tenant Settlement 
Program 
	 A mediation program specifically 
for people involved in landlord-tenant 
disputes was launched earlier this 
month. The Landlord-Tenant Settlement 
Program will give landlords and tenants 
the opportunity to work out business 
agreements beneficial to both sides. 
To be eligible, participants must have 
an active landlord-tenant case in the 
Metropolitan Court. The service is free, 
and parties in a case will work with a 

volunteer settlement facilitator specially 
trained in housing matters.  Many of 
the facilitators are retired judges and 
experienced attorneys who will provide 
services pro bono. Those interested in 
participating in the Landlord-Tenant 
Settlement Program or serving as a 
volunteer settlement facilitator are asked 
to contact the court’s Mediation Division 
at: 505-841-8167. 

State Bar News
COVID-19 Pandemic Updates
	 The State Bar of New Mexico is com-
mitted to helping New Mexico lawyers 
respond optimally to the developing  
COVID-19 coronavirus situation. Visit 
www.nmbar.org/covid-19 for a compila-
tion of resources from national and local 
health agencies, canceled events and 
frequently asked questions. This page 
will be updated regularly during this 
rapidly evolving situation. Please check 
back often for the latest information from 
the State Bar of New Mexico. If you have 
additional questions or suggestions about 
the State Bar's response to the corona-
virus situation, please email Executive 
Director Richard Spinello at rspinello@
nmbar.org.

Board of Editors 
Seeking Applications for Open  
Positions
	 The Board of Editors of the State 
Bar of New Mexico has open positions. 
Both lawyer and non-lawyer positions 
are open. The Board of Editors meets 
at least four times a year (in person and 
by teleconference), reviewing articles 
submitted to the Bar Bulletin and the 
quarterly New Mexico Lawyer. This 
volunteer board reviews submissions 
for suitability, edits for legal content and 
works with authors as needed to develop 
topics or address other concerns. The 
Board’s primary responsibility is for the 
New Mexico Lawyer, which is gener-
ally written by members of a State Bar 
committee, section or division about a 
specific area of the law. The State Bar 
president, with the approval of the Board 
of Bar Commissioners, appoints mem-
bers of the Board of Editors, often on the 
recommendation of the current Board. 
Those interested in being considered for 
a two-year term should send a letter of 
interest and résumé to Evann Laird at 
elaird@nmbar.org. Apply by June 30.

Board of Bar Commissioners
Client Protection Fund  
Commission
	 The Client Protection Fund Commis-
sion is a statewide body whose purpose 
is to promote public confidence in the 
administration of justice and the integrity 
of the legal profession by investigating 
complaints and reimbursing losses caused 
by the dishonest conduct of lawyers ad-
mitted and licensed to practice law in the 
courts of New Mexico. The Board of Bar 
Commissioners will make one appoint-
ment to the Client Protection Fund Com-
mission for the remainder of an unexpired 
term through Dec. 31, 2021. Active status 
attorneys in New Mexico who would like 
to serve on the Commission should send a 
letter of interest and brief resume by June 
10 to Kris Becker at kbecker@nmbar.org 
or fax to 505-828-3765.

New Mexico Judges and 
Lawyers Assistance Program
We’re now on Facebook! Search "New 
Mexico Judges and Lawyers Assistance 
Program" to see the latest research, stories, 
events and trainings on legal well-being!

Ruby’s friendly, U.S.-based virtual 
receptionists answer your incoming 
phone calls, 24 hours a day, just as 

if they were in your office! Incoming 
calls go straight to Ruby receptionists 
who answer with a greeting of your 
choice. They then connect directly to 
you (phone, message, voicemail, and 

more) and keep you up to date on your 
messages. State Bar members receive 
an 8% lifetime discount on all plans!

Call 855-965-4500 or visit  
www.ruby.com/campaign/

nmbar.

BenefitMember
— F e a t u r e d —

http://www.ruby.com/campaign/
https://unm.zoom
https://unm.zoom
http://www.nmbar.org/covid-19
mailto:elaird@nmbar.org
mailto:kbecker@nmbar.org
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Recovery Possibilities - Canceled 
Until Further Notice
	 This support group explores non-
traditional recovery approaches and has 
a focus on meditation and other creative 
tools in support of the recovery process 
from addiction of any kind. For more 
information, contact Victoria at 505-620-
7056.

People with Wisdom - Canceled 
Until Further Notice
	 The purpose of this group is to address 
the negative impact anxiety and depression 
can have in people’s lives and to develop 
the skills on how to regulate these symp-
toms through learning and developing 
several different strategies and techniques 
that can be applied to their life. Contact Te-
nessa Eakins at 505-797-6093 or teakins@
nmbar.org for more information.

Monday Night Support Group
•	 June 1
•	 June 8
•	 June 15
	 As of March 30, this group will be 
meeting every Monday night via Zoom. 
The intention of this support group is the 
sharing of anything you are feeling, trying 
to manage or struggling with. It is intended 
as a way to connect with colleagues, to 
know you are not in this alone and feel 
a sense of belonging. We laugh, we cry, 
we BE together.  Email Pam at pmoore@
nmbar.org or Briggs Cheney at BCheney@
DSC-LAW.com and you will receive an 
email back with the Zoom link.

Employee Assistance  
Program
Managing Stress Tool for Members
	 A negative working environment 
may lead to physical and mental health 
problems, harmful use of substances or 
alcohol, absenteeism and lost productivity. 
Workplaces that promote mental health 
and support people with mental disorders 
are more likely to reduce absenteeism, 
increase productivity and benefit from 
associated economic gains. Whether in a 
professional or personal setting, most of us 

will experience the effects of mental health 
conditions either directly or indirectly at 
some point in our lives. The NM Judges 
and Lawyers Assistance Program is avail-
able to assist in addition to our contracted 
Employee Assistance Program (EAP). No 
matter what you, a colleague, or family 
member is going through, The Solutions 
Group, the State Bar’s FREE EAP, can help. 
Call 866-254-3555 to receive FOUR FREE 
counseling sessions per issue, per year! 
Every call is completely confidential and 
free For more information, https://www.
nmbar.org/jlap or https://www.solutions-
biz.com/Pages/default.aspx.

UNM School of Law
Law Library Hours
Spring 2020
Through May 16
Building and Circulation
	 Monday–Thursday 	 8 a.m.–8 p.m.
	 Friday	 8 a.m.–6 p.m.
	 Saturday	 10 a.m.–6 p.m.
	 Sunday	 Closed.
Reference
	 Monday–Friday	 9 a.m.–6 p.m.

Other Bars
Christian Legal Aid
Fellowship Luncheons and  
Breakfasts
	 Christian Legal Aid invites members 
of the legal community to fellowship 
luncheons/breakfasts which are an op-
portunity for current attorney volunteers, 
and those interested in volunteering, to 
meet to learn about recent issues NMCLA 
attorneys have experienced in providing 
legal counseling services to the poor and 
homeless through the NMCLA weekly 
interview sessions. They are also oppor-
tunities to share ideas on how NMCLA 
volunteer attorneys may become more 
effective in providing legal services to the 
poor and homeless. Upcoming dates are: 
June 4 at noon at Japanese Kitchen; and 
Aug. 12 at 7 a.m. at Stripes at Wyoming 
and Academy. For more information, 
visit nmchristianlegalaid.org or email  
christianlegalaid@hotmail.com

Albuquerque Bar  
Association’s
2020 Membership Luncheons
•	 June 9: Damon Ely, Bill Slease, and Jerry 

Dixon presenting on malpractice an 
insurance issues (1.0 EP)

•	 July 7: Judge Shannon Bacon (1.0 G)
•	 Sept. 15: Douglas Brown presenting 

on a small/family business update 
(1.0 G)

	 Please join us for the Albuquerque Bar 
Association’s 2020 membership luncheons. 
Lunches will be held at the Embassy Suites, 
1000 Woodward Place NE, Albuquerque 
from 11:30 a.m.-1 p.m. The costs for the 
lunches are $30 for members and $40 for 
non-members. There will be a $5 walk-
up fee if registration is not received by 5 
p.m. on the Friday prior to the Tuesday 
lunch. To register, please contact the 
Albuquerque Bar Association’s interim 
executive director, Deborah Chavez at 
dchavez@vancechavez.com or 505-842-
6626. Checks may be mailed to PO Box 
40, Albuquerque, NM 87103.

Other News
Texas Tech University  
School of Law
New Degree – Master of Science in 
Energy
	 Texas Tech University is launching a 
new degree this fall. The Master of Science 
in Interdisciplinary Studies (MSIS) in 
Energy, with courses offered by instruc-
tors from the Petroleum Engineering 
Department, the National Wind Institute, 
the Energy Commerce Department in the 
Rawls College of Business, and the School 
of Law. It is designed primarily for work-
ing professionals but is open to all.  The 
courses will be offered online, with only 
one or two in-person weekend visits to the 
Texas Tech campus during each semester. 
The degree can be earned in one year. Each 
semester unit (consisting of three courses) 
will cost $14,000 for a total degree cost of 
$42,000. The first cohort begins this Fall, 
and applications are being accepted now. 
A brochure for the degree program is at-
tached for your review and information. 
You can also find out more information 
by visiting the website at www.depts.ttu.
edu/gradschool/Programs/energy/.

https://www
https://www.solutions-biz.com/Pages/default.aspx
https://www.solutions-biz.com/Pages/default.aspx
https://www.solutions-biz.com/Pages/default.aspx
mailto:christianlegalaid@hotmail.com
mailto:dchavez@vancechavez.com
http://www.depts.ttu


Bar Bulletin - May 27, 2020 - Volume 59, No. 10     7    

FOCUS ON WHAT IS IN YOUR CONTROL. Follow everyday preventive actions      to keep you and 
your family healthy. Keep informed, but avoid excessive exposure to mass media and social media.

MAINTAIN CONSISTENCY AMIDST CHANGE. If you are working an adjusted schedule or teleworking, 
continue to maintain a regular sleep cycle. Adapt your exercise routine at home if you’re not attending your 
regular fitness class or going to the gym.

REMAIN IN THE PRESENT. If you find yourself worrying about something that hasn’t happened – and 
may never happen – tune into the sights, sounds, tastes and other sensory experiences in your immediate 
moment. Log into MyStressTools,      your free online resilience-building resource, which includes 
Relaxation Music, Guided Meditations and mindfulness tools.

STAY CONNECTED. Talk to family and trusted friends about what you are feeling. While heeding social 
distancing warnings, be careful not to completely isolate.

GET SUPPORT. If you or any family member is feeling particularly anxious or could benefit from an 
objective ear, reach out to your EAP for added professional assistance.  

Staying Healthy  
and Calm During  
Stressful Times

Learning how to remain calm in times  
of stress will not only have immediate  

soothing effects; it can also, over time, help 
you lead a healthier, happier life.

Call anytime 24/7 at 866-254-3555 to schedule an appointment or video visit.

If you’ve been seeing an EAP counselor and are restricting your travel and  
social interactions, consider transitioning to video or telephonic sessions. 

Call your affiliate provider directly or call 866-254-3555. 

For more information, visit www.solutionsbiz.com

http://www.solutionsbiz.com
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Legal Education

Listings in the Bar Bulletin Legal Education Calendar are derived from course provider submissions and from New Mexico Minimum Continuing Legal Education. 
All MCLE approved continuing legal education courses can be listed free of charge. Send submissions to notices@nmbar.org. Include course title, credits, location/

course type, course provider and registration instructions.

May

27	 The Paperless Law Firm – A Digital 
Dream

	 1.0 G
	 Live Webinar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

27	 How to Practice Series: Probate and 
Non-Probate Transfers

	 4.0 G, 2.0 EP
	 Live Replay Webcast
	 Center for Legal Education of NMSBF
	 www.nmbar.org

28	 Animal Cruelty Issues: What 
Juvenile and Family Court Judges 
and Practitioners Need to Know 
(2019)

	 2.0 G
	 Live Replay Webcast
	 Center for Legal Education of NMSBF
	 www.nmbar.org

28	 Grandparents Raising 
Grandchildren: Critical Legal and 
Social Issues (2019)

	 1.5 G
	 Live Replay Webcast
	 Center for Legal Education of NMSBF
	 www.nmbar.org

28	 JLAP Town Hall: Are You Scared 
S**tless?  Let’s Talk! (2019)

	 1.5 EP
	 Live Replay Webcast
	 Center for Legal Education of NMSBF
	 www.nmbar.org

29	 Surviving White Collar Cases: 
Prosecution and Defense 
Perspectives (2019)

	 5.5 G, 1.5 EP
	 Live Replay Webcast
	 Center for Legal Education of NMSBF
	 www.nmbar.org

29	 Valuation of Closely Held 
Companies

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

29	 Inadequate Medical Care, Rape 
and Solitary Confinement: How 
to Obtain Accountability for 
Civil Rights Violations During a 
Pandemic

	 6.5 G
	 Live Webinar
	 New Mexico Criminal Defense 

Lawyers Association
	 www.nmcdla.org

June

3	 Bridge the Gap Mentorship 
Program CLE (Civil Attorneys, 
DAs/PDs)

	 5.0 G, 1.0 EP
	 Live Replay Webcast
	 Center for Legal Education of NMSBF
	 www.nmbar.org

5	 Bridge the Gap Mentorship 
Program CLE (Government 
Attorneys)

	 5.0 G, 1.0 EP
	 Live Replay Webcast
	 Center for Legal Education of NMSBF
	 www.nmbar.org

8	 Special Issues in Small Trusts
	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

9	 Text Messages & Litigation: 
Discovery and Evidentiary Issues

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

10	 2020  Health Law Legislative 
Update

	 2.6 G
	 Live Replay Webcast
	 Center for Legal Education of NMSBF
	 www.nmbar.org

19	 Realizing the Promise of 
Individualized Sentencing In 
Federal and State Courts

	 5.5 G, 1.0 EP
	 Live Webinar
	 New Mexico Criminal Defense 

Lawyers Association
	 www.nmcdla.org

23	 The Ethics of Bad Facts and Bad 
Law

	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

Notice of Possible Event Cancellations or Changes:
Due to the rapidly changing coronavirus situation, some events listed in this issue of the Bar Bulletin may have changed or been cancelled after the issue went 

to press. Please contact event providers or visit www.nmbar.org/eventchanges for updates.

http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
mailto:notices@nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmcdla.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmcdla.org
http://www.nmbar.org
http://www.nmbar.org/eventchanges
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Legal Education www.nmbar.org

July

8	 Selection and Preparation of Expert 
Witnesses in Litigation

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

9	 Drafting Employment Agreements, 
Part 1

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

10	 Drafting Employment Agreements, 
Part 2

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

17	 2020 Family and Medical Leave 
Update

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

28	 Lawyer Ethics and Disputes with 
Clients

	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

30	 Charitable Giving Planning in 
Trusts and Estates, Part 1

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

31	 Charitable Giving Planning in 
Trusts and Estates, Part 2

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

August

7	 “Boilplate” Provisions in Contracts: 
Overlooked Traps in Every 
Agreement

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

13	 Lawyers Ethics in Real Estate 
Practice

	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

17	 Reps and Warranties in Business 
Transactions

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

24	 2020 Trust Litigation Update
	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
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Opinions
As Updated by the Clerk of the New Mexico Court of Appeals

Slip Opinions for Published Opinions may be read on the Court’s website:
http://coa.nmcourts.gov/documents/index.htm

Mark Reynolds, Chief Clerk New Mexico Court of Appeals 
PO Box 2008 • Santa Fe, NM 87504-2008 • 505-827-4925

Effective May 1, 2020

UNPUBLISHED OPINIONS
A-1-CA-37009	 State v. V Dimas	 Affirm	 04/27/2020
A-1-CA-37441	 State v. T Herrera	 Affirm	 04/27/2020
A-1-CA-35071	 State v. C Lukasik	 Affirm	 04/29/2020
A-1-CA-37615	 State v. J Manning	 Affirm	 04/29/2020
A-1-CA-37999	 State v. M Martinez	 Affirm	 04/30/2020

Effective May 8, 2020
PUBLISHED OPINIONS
A-1-CA-37544	 State v. N George	 Reverse	 05/04/2020
A-1-CA-36942	 State v. F Little	 Affirm/Reverse/Remand	 05/06/2020

UNPUBLISHED OPINIONS
A-1-CA-36350	 J V v. Winston Brooks	 Affirm	 05/04/2020
A-1-CA-37865	 B Andrade Pizano v. E Velarde	 Affirm	 05/04/2020
A-1-CA-37918	 Conversatorship of the Estate of A Contreras v. B Contreras	 Affirm	 05/04/2020
A-1-CA-37924	 City of Roswell v. F Lucero	 Affirm	 05/04/2020
A-1-CA-38112	 State v. R Perrin	 Affirm	 05/04/2020
A-1-CA-38133	 V Innis v. C Smoley	 Affirm	 05/06/2020

http://coa.nmcourts.gov/documents/index.htm


Clerk’s Certificates
From the Clerk of the New Mexico Supreme Court
Joey D. Moya, Chief Clerk New Mexico Supreme Court  

PO Box 848 • Santa Fe, NM 87504-0848 • (505) 827-4860
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CLERK’S CERTIFICATE 
OF ADDRESS AND/OR 

TELEPHONE CHANGES

Jaimie Park
Pueblo of Isleta
PO Box 1270
Isleta, NM 87022
505-869-9827
505-869-7591 (fax)
jaimie.park@isletapueblo.com

Wade D. Price
2835 Josie Avenue
Long Beach, CA 90815
562-335-7091
price.wade@gmail.com

Jesse Quackenbush
Quackenbush Law Firm
801 S. Fillmore Street,  
Suite 460
Amarillo, TX 79101
806-374-4024
806-352-0073 (fax)
jesseqlf2020qlf@gmail.com

Tiffany Sedillos
Hennepin County  
Government Center C-3
300 S. Sixth Street
Minneapolis, MN 55487
612-348-7731
tiffany.sedillos@courts.state.
mn.us

Steven F. Seeger
11034 S. Tomah Street
Phoenix, AZ 85044
505-870-2286
stevenfseeger@gmail.com

Gregory S. Shaffer
Office of the County Attorney
PO Box 276
142 Palace Avenue (87501)
Santa Fe, NM 87504
505-986-6279
505-986-6362 (fax)
gshaffer@santafecountynm.
gov

Allison Anne Sipes
310 N. Mesa,  
Suite 310
El Paso, TX 79901
915-544-5235
915-351-6460 (fax)
allisonannesipes@gmail.com

Kenneth J. Tager
P. O. Box 57118
Albuquerque, NM 87187
505-280-6976
kentager@msn.com

Daniel White
Askew & White, LLC
1122 Central Avenue, SW, 
Suite 1
Albuquerque, NM 87102
505-433-3097
505-717-1494 (fax)
dwhite@askewwhite.com

Moses B. Winston V
Ray Peña McChristian, PC
6501 Americas Parkway, NE, 
Suite 820
Albuquerque, NM 87110
505-855-6000
mwinston@raylaw.com

CLERK’S CERTIFICATE 
OF ADDRESS AND/OR 

TELEPHONE CHANGES

Don Albert Anque
Office of the Fourth Judicial 
District Attorney
1800 New Mexico Avenue
Las Vegas, NM  87701
505-425-6746
danque@da.state.nm.us

Damian J. Arguello
Colorado Insurance Law 
Center
8181 Arista Place, 
Suite 100
Broomfield, CO  80021
303-427-2454
303-459-6582 (fax)
damian@cilc.law

Jay J. Athey
Jackson Lewis PC
800 Lomas Blvd., NW, 
Suite 200
Albuquerque, NM  87102
505-878-0515
jay.athey@jacksonlewis.com

Anna Maria Baecker
Krehbiel & Barnett, PC
6330 Riverside Plaza Lane, 
NW, Suite 205
Albuquerque, NM  87120
505-858-3400
505-858-3404 (fax)
abaecker@lady-justice.us

Caroline Bass
Caroline Bass, Attorney,  
Mediator and Counselor at 
Law
PO Box 4003
Santa Fe, NM  87502
505-501-9134
basslaw.atty@gmail.com

Sarah J. Becker
The Next Step Domestic  
Violence Project
PO Box 1466
Ellsworth, ME  04605
207-667-0176
207-667-8033 (fax)
sbecker@nextstepdvproject.
org

Hon. Kristina Bogardus
New Mexico Court of Appeals
2211 Tucker Avenue, NE
Albuquerque, NM  87106
505-841-4618

Heather Kathleen Travis 
Boone
Cuddy & McCarthy, LLP
PO Box 4160
1701 Old Pecos Trail (87505)
Santa Fe, NM  87502
505-988-4476
888-977-3814  (fax)
hboone@cuddymccarthy.com

Sarah J. Bousman
PO Box 102684
3482 S. Dallas Court (80231)
Denver, CO  80210
303-513-0548
sarahbousmanlaw@gmail.
com
Katrina Bagley Brown
Allen, Shepherd, Lewis & 
Syra, PA
PO Box 94750
4801 Lang Avenue, NE, 
Suite 200 (87109)
Albuquerque, NM  87190
505-341-0110
505-341-3434 (fax)
kbagleybrown@allenlawnm.
com

Melissa A. Brown
Krehbiel & Barnett
6330 Riverside Plaza Lane, 
NW, Suite 205
Albuquerque, NM  87120
505-858-3400
505-858-3404 (fax)
mbrown@lady-justice.us

Rachel Marie Chiado
N.M. Children, Youth and 
Families Department
1031 Lamberton Place, NE
Albuquerque, NM  87107
505-841-7980
rachel.chiado@state.nm.us

Kalin Angela Cogar
Lewis Brisbois Bisgaard & 
Smith LLP
8801 Horizon Blvd., NE, 
Suite 300
Albuquerque, NM  87113
505-545-8297
505-828-3900 (fax)
kalin.cogar@lewisbrisbois.
com

James L. Cook
4560 E. Paseo La Casita
Tucson, AZ  85718
505-400-2785
jcook.tus@gmail.com

mailto:jaimie.park@isletapueblo.com
mailto:price.wade@gmail.com
mailto:jesseqlf2020qlf@gmail.com
mailto:tiffany.sedillos@courts.state
mailto:stevenfseeger@gmail.com
mailto:allisonannesipes@gmail.com
mailto:kentager@msn.com
mailto:dwhite@askewwhite.com
mailto:mwinston@raylaw.com
mailto:danque@da.state.nm.us
mailto:damian@cilc.law
mailto:jay.athey@jacksonlewis.com
mailto:abaecker@lady-justice.us
mailto:basslaw.atty@gmail.com
mailto:hboone@cuddymccarthy.com
mailto:mbrown@lady-justice.us
mailto:rachel.chiado@state.nm.us
mailto:jcook.tus@gmail.com
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Clerk’s Certificates

Douglas E. Couleur
Douglas E. Couleur, PA
2019 Galisteo Street,  
Suite H-1
Santa Fe, NM  87505
505-984-1962
505-819-0522 (fax)
doug@couleurlaw.com

William F. Davis
William F. Davis &  
Associates, PC
6739 Academy Road, NE, 
Suite 256
Albuquerque, NM  87111
505-243-6129
505-247-3185 (fax)
daviswf@nmbankruptcy.com

William T. Denning
Newbold Chapman and 
Geyer PC
PO Box 2790
150 East Ninth Street,  
Suite 400 (81301)
Durango, CO  81302
970-247-3091
970-247-3100 (fax)
tdenning@ncg-law.com

Dana S. Dotoli
HSBC
1258 Baja Panorama
North Tustin, CA  92705
714-743-8001
ddotoli@yahoo.com

Hope Eckert
Hope Eckert,  
Attorney at Law, LLC
3301-R Coors Road, NW, Box 
187
Albuquerque, NM  87120
505-480-8580
heckert@swcp.com

Richard T. Fass
Zabel Freeman
1135 Heights Boulevard
Houston, TX  77008
713-802-9117
713-802-9114 (fax)
rfass@zflawfirm.com

Aaron W. Fields
2514 Jamacha Road,  
Suite 502, PMB #16
2049 Hidden Springs Drive
El Cajon, CA  92019
505-382-6999
awfmail@aol.com

Karin V. Foster
Treveri Law
100 Sun Avenue, NE,  
Suite 650
Albuquerque, NM  87109
505-835-6580
karin@treverilaw.com

Michael Edward Fulmer
2754 Redding Road
Columbus, OH  43221
614-914-3352
michaelfulmer1@mac.com

Kathryn Suzanne Gamelin
Mountain Peak Law Group, 
PC
PO Box 441365
Aurora, CO  80044
877-749-7221
855-749-7221 (fax)
kathryn 
@mountainpeaklawgroup.
com

Jenessa Nicole Garay
Pueblo of Laguna
PO Box 194
22 Capital Road
Laguna, NM  87026
505-552-1941
505-552-1965 (fax)
jgaray@pol-nsn.gov

Jonathan A. Garcia
Garcia Legal
5700 Harper Drive, NE #210
Albuquerque, NM  87109
505-297-1222
505-318-1721 (fax)
jonathan@jgarcialegal.com

Esther Marie Garduno 
Montoya
Office of the Fourth Judicial 
District Attorney
PO Box 2025
1800 New Mexico Avenue
Las Vegas, NM  87701
505-425-6746
egarduno-montoya@da.state.
nm.us

Alysa M. Gariano
1326 E. Dunbar Drive
Phoenix, AZ  85042
575-642-8658
a.gariano.esq@gmail.com

Daniel Joseph Grunow
Robles, Rael & Anaya, PC
500 Marquette Avenue, NW, 
Suite 700
Albuquerque, NM  87102
505-242-2228
daniel@roblesrael.com

J D Haas
J D Haas and Associates, 
PLLC
1120 E. 80th Street,  
Suite 200
Minneapolis, MN  55420
952-345-1025
952-854-1665 (fax)
jdhaas@jdhaas.com

Michelle M. Halt
PO Box 1651
Silver City, NM  88062
480-319-4999
mhalt9@gmail.com

Kathryn Hardy
Kathryn J. Hardy Law
PO Box 3602
Taos, NM  87571
505-423-2220
kjhardylaw@gmail.com

Christian A. Hatfield
HatfieldEley
1099 Main Avenue,  
Suite 215A
Durango, CO  81301
970-799-6391
970-459-3096 (fax)
christian@hatfieldeley.com

Steven L. Hernandez
Law Office of Steven L.  
Hernandez PC
3011 Mesilla Verde Terrace
Las Cruces, NM  88005
575-644-4262
slh@lclaw-nm.com

Daniel J. Herbison
PO Box 3549
4803 Lomas Blvd., NE 
(87110)
Albuquerque, NM  87190
505-266-6549
dan@abqtax.com

Samuel William Hodder
N.M. General Services  
Department, Risk Manage-
ment Division
1100 S. St. Francis Drive
Santa Fe, NM  87505
505-827-2346
samuel.hodder@state.nm.us

Christopher M. Hogan
Hogan Thompson LLP
801 Travis Street, Suite 1330
Houston, TX  77002
713-671-5630
chogan@hoganthompson.
com

Jason T. Hoggard
651 Addison Street #524
Berkeley, CA  94710
505-322-0789
jasonhoggardlegal@gmail.
com

Michael Aaron Hohenstein
Rafael Tirado & Associates
3101 N. Central Avenue, 
Suite 800
Phoenix, AZ  85012
602-266-2092
480-240-5915 (fax)
mhohenstein@tiradolaw.com

Kevin Daniel Homiak
Homiak Law LLC
3900 E. Mexico Avenue,  
Suite 820
Denver, CO  80210
505-385-2614
kevin@homiaklaw.com

Jazmine Janet Johnston
Atler Law Firm, PC
201 Third Street, NE,  
Suite 500
Albuquerque, NM  87102
505-433-7670
jjj@atlerfirm.com

David R. Jojola
Kaczmarek & Jojola PPLC
10229 N. 92nd Street,  
Suite 103
Scottsdale, AZ  85258
602-899-6200
602-899-9339 (fax)
dave@kjtaxcontroversy.com
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mailto:ddotoli@yahoo.com
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Clerk’s Certificates
Verily A. Jones
Office of the Eleventh Judicial 
District Attorney
335 S. Miller Avenue
Farmington, NM  87401
505-599-9810
vjones@da.state.nm.us

Dennis Eugene Jontz
725 Sixth Street, NW
Albuquerque, NM  87102
505-681-4072
djontz@osogrande.com

Hon. Jared Garner Kallunki
Fifth Judicial District Court
PO Box 1776
400 N. Virginia Avenue 
(88201)
Roswell, NM  88202
575-622-2212

Elizabeth K. Korsmo
N.M. Department of Taxation 
and Revenue
1100 S. St. Francis Drive
Santa Fe, NM  87505
505-827-0757
elizabeth.korsmo@state.
nm.us

F. E. Beth Schmuck Lindsey
109 W. First Street
Portales, NM  88130
575-742-7533
575-742-0881 (fax)
pordbsl@nmcourts.gov

Anthony A. Maestas
350 Vancouver Court
Rio Rancho, NM  87124
505-803-6367
aamaestas47@gmail.com

Andrew Magida
Law Offices of the Public 
Defender
505 Marquette Avenue, NW, 
Suite 120
Albuquerque, NM  87102
505-369-3600
505-796-4661 (fax)
andrew.magida@lopdnm.us

David C. Mann
Office of the County Attorney
1500 Idalia Road, Bldg. D
Bernalillo, NM  87004
505-867-7536
dmann@sandovalcountynm.
gov

John F. Mares
2508 Cabezon Drive, NE
Rio Rancho, NM  87144
607-279-0955
jmares@biopropertystrategy.
com

Daniel R. Marlowe
The Marlowe Law Firm
PO Box 8207
210 E. Marcy Street,  
Suite 1 (87501)
Santa Fe, NM  87504
505-988-1144
505-820-7652 (fax)
dan@danmarlowelaw.com

Orlando C. Martinez
Orlando C. Martinez Law, 
LLC
PO Box 4056
1420 Carlisle Blvd., NE,  
Suite 201E (87110)
Albuquerque, NM  87196
505-510-4269
505-214-5049 (fax)
ocmlawnm@gmail.com

Deian McBryde
McBryde Law LLC
400 Gold Ave SW, Suite 1020
Albuquerque, NM  87102
505-465-9086
deian@mcbrydelaw.com

Kasey Marie McGough
Minot Public Defender’s 
Office
11 First Avenue, SW
Minot, ND  58701
701-857-7750
kmcgough@nd.gov

Doreen McKnight
PO Box 3338
Albuquerque, NM  87190
505-585-4480
doreenmcknightnm@gmail.
com

Gayle E. Miller
29834 N. Cave Creek Road, 
Suite 118, PMB #1025
Phoenix, AZ  85331
602-487-7349
ggmiller78@gmail.com

Haley Winn Murphy
Office of the First Judicial 
District Attorney
PO Box 2041
327 Sandoval Street (87501)
Santa Fe, NM  87504
505-428-6985
505-827-5076 (fax)
hmurphy@da.state.nm.us

Hon. James A. Noel
Thirteenth Judicial District 
Court
1500 Idalia Road, Bldg. A
Bernalillo, NM  87004
505-867-0563
505-771-8870 (fax)

Carlos A. Obrey-Espinoza
Law Offices of Adam Oakey, 
LLC
714 Tijeras Avenue, NW
Albuquerque, NM 87102
505-433-4953
505-212-0886 (fax)
cobrey1.oaklaw@gmail.com

Rocio A. Ocano
City of Hobbs Legal  
Department
200 E. Broadway Street
Hobbs, NM  88240
575-397-9226
rocano@hobbsnm.org

Kevin Donald O’Leary
Law Offices of Kevin D. 
O’Leary
PO Box 998
Cannon Beach, OR  97110
503-436-4207
503-471-1401 (fax)
oleattnys@gmail.com

Mel B. O’Reilly
The Lawyers O’Reilly PC
301 Edith Blvd., NE,  
Suite 110
Albuquerque, NM  87102
505-235-6388
mel@thelawyersoreilly.com

Andrew P. Ortiz
The Law Office of Andrew P. 
Ortiz
PO Box 704
1317 Sixth Street, NW  
(87102)
Albuquerque, NM  87103
505-242-1195
505-243-6675 (fax)
andrewortizlaw@gmail.com

Paul Edward Padilla
Padilla Law, PC
PO Box 2835, Durango, CO  
81302
114 N. Main, Mancos, CO 
81328
970-764-4547
970-764-4549 (fax)
paul@padillalawpractice.com

Carlos M. Quinones
Quinones Law Firm
1223 S. St. Francis Drive, 
Suite C
Santa Fe, NM  87505
505-992-1515
505-992-1714 (fax)
quinoneslaw@cybermesa.com

Rebekah Reyes
Office of the First Judicial 
District Attorney
PO Box 2041
327 Sandoval Street (87501)
Santa Fe, NM  87504
505-428-6911
rreyes@da.state.nm.us

Eric J. Rodriguez
Pueblo of Isleta
PO Box 1270
Isleta, NM  87022
505-869-9716
505-869-7591 (fax)
eric.rodriguez@isletapueblo.
com

Charles W. Rogers
Law Offices of the Public 
Defender
505 South Main Street,  
Suite 121
Las Cruces, NM  88001
575-541-3193
charlie.rogers@lopdnm.us

Michael Russell
City of Albuquerque Legal 
Department
One Civic Plaza, NW
Albuquerque, NM  87102
505-768-4500
505-768-4505 (fax)
mrussell@cabq.gov

Teresa Maria Ryan
New Mexico Court of Appeals
PO Box 2008
237 Don Gaspar Avenue 
(87501)
Santa Fe, NM  87504
505-827-4807
coatmr@nmcourts.gov
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Clerk’s Certificates

Jennifer Salazar
N.M. Division of Vocational 
Rehabilitation
2935 Rodeo Park Drive East
Santa Fe, NM  87505
505-382-1710
jennifer.salazar2@state.nm.us

Stephanie Marie Salazar
N.M. Indian Affairs Depart-
ment
1220 S. St. Francis Drive
Santa Fe, NM  87505
505-690-4079
505-476-1601 (fax)
stephanie.salazar@state.nm.us

Sabrina Rodriguez Salvato
Hinkle Shanor LLP
7601 Jefferson Street, NE, 
Suite 180
Albuquerque, NM  87109
505-858-8320
ssalvato@hinklelawfirm.com

Anthony D. Seach
Ameredev II, LLC
2901 Via Fortuna,  
Suite 600
Austin, TX  78746
737-300-4700
anthony@seachlegal.com

David J. Shirk
Shirk Law PLLC
1629 K Street, NW, Suite 300
Washington, DC  20006
202-400-3870
dshirk@mortgagebanking.law

Junilla Sledziewski
Kershner Sledziewski Law, 
LLC
200 N. LaSalle Street,  
Suite 1550
Chicago, IL  60601
312-252-9777
junilla@kslawchicago.com

Joshua Cody Spencer
Law Office of Joshua Spencer
1009 Montana Avenue
El Paso, TX  79902
915-532-5562
joshua@joespencerlaw.com

Nick C. Stiver
Stiver Law LLC
1400 Central Avenue, SE, 
Suite 2000
Albuquerque, NM  87106
505-219-2223
nick@stiverlaw.com

Kyle Marie Stock
150 M Street, NE
Washington, DC  20002
202-305-1301
kyle.stock@usdoj.gov

Jessica L. Streeter
Streeter Law Firm, LLC
741 N. Alameda Blvd.,  
Suite 9
Las Cruces, NM  88005
575-652-3345
575-652-4592 (fax)
jessica@streeterlawfirmnm.
com

Karl J. Swanson
117th Legal Operations  
Detachment
8810 S Street, SE, Bldg. 20616
Albuquerque, NM  87117
505-977-2176
karl.j.swanson2.mil@mail.mil

Constance Grace Tatham
Office of the Attorney General
PO Box 1508
408 Galisteo Street (87501)
Santa Fe, NM  87504
505-490-4871
ctatham@nmag.gov

Jeneva Alicia Vazquez
La Strada Law
1026 Jay Street,  
Suite B-17
Charlottesville, NC  28208
704-594-1146
jv@lastradalaw.com

Daniel Benjamin Watts
Navajo Nation Office of the 
Public Defender
PO Box 3210
Window Rock, AZ  86515
928-871-6370
dbwatts@navajo-nsn.gov

Jeannette Martinez  
Whittaker
Greenspoon Marder, LLP
500 Marquette Avenue, NW, 
Suite 1286
Albuquerque, NM  87102
505-503-4866
954-213-0167 (fax)
jeannette.whittaker@gmlaw.
com

Mark W. Whorton
Whorton Law Offices, P.C
1200 Indiana Avenue,  
Suite A
Alamogordo, NM  88310
575-434-9094
575-434-9097 (fax)
wlo@netmdc.com

Timothy Joseph Williams
New Mexico Taxation &  
Revenue Department
PO Box 630
1100 S. St. Francis Drive,  
Suite (87505)
Santa Fe, NM  87504
505-827-5569
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Opinion

M. Monica Zamora, Chief Judge.
{1} This appeal raises the issue of whether 
the New Mexico Human Services Depart-
ment (HSD) has jurisdiction to adjudicate 
discrimination claims pursuant to Title 
II of the Americans with Disabilities Act 
of 1990 (ADA Title II), 42 U.S.C. § 12132 
(2012), and Section 504 of the Rehabilita-
tion Act of 1973 (Section 504), 29 U.S.C. § 
794(a) (2012), in an administrative services 
proceeding. The Director of the Medical As-
sistance Division (MAD) of HSD dismissed 
Amy J. Law’s (Petitioner) demand for a fair 
hearing regarding her request for what she 
characterizes as a “reasonable accommoda-
tion” in Medicaid transportation services, 
because Petitioner’s case was not an “ad-

verse action” within the meaning of HSD,  
8.352.2.10 NMAC (defining adverse action), 
and the Human Rights Bureau of the New 
Mexico Department of Workforce Solutions 
would be a “more appropriate venue” for 
the case. The district court affirmed MAD’s 
decision to dismiss. Petitioner appeals the 
district court’s dismissal order, asserting 
that it was contrary to law, given MAD’s 
obligation to prevent discrimination on 
the basis of disability. This Court granted 
certiorari to review the district court’s order, 
pursuant to Rule 12-505 NMRA.
{2} We affirm the district court’s order, 
concluding that MAD does not have the 
authority to decide and adjudicate viola-
tions of ADA Title II or Section 504. In 
light of our conclusion, we need not address 
Petitioner’s additional arguments that (1) 
she was not required to exhaust adminis-

trative remedies with the Managed Care 
Organization (MCO) prior to requesting 
a fair hearing on her claim, and (2) MAD 
violated her due process rights under the 
Fourteenth Amendment to the United 
States Constitution. See Hillman v. Health & 
Soc. Servs. Dep’t, 1979-NMCA-007, ¶ 4, 92 
N.M. 480, 590 P.2d 179 (declining to reach 
a due process argument raised in a medi-
cal services appeal based on “the principle 
that a court will not decide constitutional 
questions unless necessary to a disposition 
of the case”). 
BACKGROUND1

{3} Petitioner is a member of UnitedHealth-
care, an MCO that contracts with HSD to 
administer the provision of Medicaid ben-
efits and services to eligible members. One 
of the Medicaid-eligible services Petitioner 
uses is non-emergency medical transpor-
tation. UnitedHealthcare, as the MCO, 
contracts with LogistiCare to provide those 
transportation services, and LogistiCare 
makes the transportation arrangements 
with various providers. As relevant to this 
appeal, although Petitioner and her counsel 
made several written requests for “reason-
able accommodation,” only two of those 
documents were made part of the record 
on appeal, Petitioner’s January 2016 letter 
request and her counsel’s June 2016 letter 
request, both sent to the MCO. In her Janu-
ary 12, 2016 handwritten letter, Petitioner 
made the following request of the MCO: 
	� One company of your choosing, 

dependable and timely, with de-
cent vehicles, to provide service 
for all my arranged medically 
necessary rides; [t]he driver shall 
be female; [t]he same driver for all 
legs of trips within a day; to have 
an assigned driver (or a select few 
drivers for rotation) to provide my 
transportation requirement.

In February 2016 Petitioner sent a follow-
up letter to LogistiCare. The MCO’s e-mail 
response to Petitioner stated that the MCO 
and LogistiCare were “unable to meet [her] 
request for reasonable accommodations” 
and asked the MCO representative to pro-
vide Petitioner with “the reimbursement 
mileage form, as member refuses to call 
LogistiCare for standard accommodations.” 
The MCO also sent letters to Petitioner in 
March and April 2016 in response to two 
grievances she filed,2 advising her that “Lo-
gistiCare cannot guarantee a female driver 
at all times,” and noting that “[i]f you will 

	 1The Court’s policies and procedures require that the factual and procedural background are verified in the case record prior to 
signing and filing of an opinion.

	 2Petitioner’s March 10, 2016 and March 24, 2016, grievances are referenced in the MCO’s letters to Petitioner, but are not included in 
the record on appeal. 

http://www.nmcompcomm.us/


16     Bar Bulletin - May 27, 2020 - Volume 59, No. 10

 http://www.nmcompcomm.us/Advance Opinions
allow LogistiCare to use providers other 
than Safe and [Care] they would have a 
greater opportunity to accommodate your 
request.” In late April 2016 LogistiCare sent 
another letter to Petitioner, in response to 
her April 13, 2016 request,3 that the MCO 
provide her with transportation services 
in which other passengers are not male. 
LogistiCare’s response, citing to 49 C.F.R. 
Subtitle A, Part 38 (1991, as amended 
through 2014), stated that there was “no 
reference to reasonable accommodation 
standards in the ADA [Title II] related 
to the assignment of one transportation 
provider to a person, the gender of an as-
signed driver, other riders in the vehicle, 
or a requirement that the same driver be 
assigned to a person for all trips in one 
day.” LogistiCare’s response also explained 
that because “company policy prevents dis-
crimination against any individual on the 
basis of . . . gender . . . LogistiCare will not 
be able to screen transportation providers 
or drivers on the basis of your stated prefer-
ences[,]” and “cannot guarantee the gender 
of any members with whom you may share 
a ride.” The letter further advised Petitioner 
that she could “choose to take advantage of 
LogistiCare’s gas reimbursement program 
[whereby a] family member or friend may 
receive gas reimbursement for transporting 
you to your health care appointments if that 
is a more convenient way to arrange your 
transportation.”
{4} On June 16, 2016,4 Petitioner’s counsel 
sent a written “reasonable accommodation 
request” for similar transportation-related 
accommodations to the MCO, “pursuant 
to (1) Section 504 of the Rehabilitation 
Act of 1973 and its regulations, 29 U.S.C. 
§§ 701[-796 (2018); 45 C.F.R. §§ 84.4 . . ., 
and (2) Title II of the [ADA] and its regula-
tions, 42 U.S.C. § 12132; 28 C.F.R. § 35.130 
[(2016)].” A courtesy copy of the request 
was provided to HSD. Counsel requested 
that Petitioner “receive her transportation 
services exclusively from female drivers, and 
that she be the sole occupant of the vehicle 
(or at the least without male occupants).” 
Further, counsel’s request stated that Peti-
tioner’s “disabilities are such that failure to 
receive that accommodation has caused and 
continues to cause her to miss important, 
medically necessary health care services.” 
On August 18, 2016, the MCO responded to 

Petitioner’s counsel: “The requested reason-
able accommodation is denied at this time, 
based upon the member’s failure to provide 
any information that would enable [the 
MCO] to evaluate the request to determine 
whether or not under the circumstances 
it is a reasonable request.” It does not ap-
pear from the record that HSD responded 
separately to counsel’s letter, although HSD’s 
compliance officer was listed as a recipient 
of a courtesy copy of the letter.
Administrative Proceedings 
{5}On August 30, 2016, Petitioner requested 
a fair hearing “to appeal the failure of [the 
MCO] and [HSD] to grant her a reasonable 
accommodation in Medicaid transportation 
services.”5 The MCO moved to dismiss the 
request for fair hearing and argued, without 
conceding that the matter was an “adverse 
action” for which Petitioner may request 
a fair hearing, that Petitioner failed to ex-
haust the MCO appeal process, which is a 
prerequisite for requesting a fair hearing. 
See 8.352.2.11(B) NMAC (MCO’s grievance 
procedures). Petitioner argued in response, 
citing no legal authority, that “government 
programs—especially those receiving fed-
eral funds—for persons with disabilities are 
established by federal law; and are binding 
on both HSD and [its MCO]”; “the require-
ment that MCO members exhaust their 
internal appeals procedures as a prerequisite 
to seeking a Fair Hearing clearly applies 
only to the medical necessity of services 
per se;” and “a Request for a Reasonable 
Accommodation is a legal matter[,] which 
the MCO’s internal appeals procedures are 
ill-suited to review.” 
{6}The Administrative Law Judge (ALJ) 
recommended dismissing the matter on 
the ground that the denial of Petitioner’s 
“request for reasonable accommodations 
in obtaining non-emergency medical 
transportation . . . clearly does not meet the 
definition of an adverse action for which 
an administrative hearing through the Fair 
Hearings Bureau is available.” The ALJ relied 
on 8.352.2.10 NMAC (defining “adverse 
action” to include denial or reduction of 
service, or failure to approve a service in a 
timely manner) and 8.352.2.11 NMAC (dis-
cussing the “right to an HSD administrative 
hearing” when MAD has taken an “adverse 
action”) in concluding that Petitioner’s 
claim “falls outside the authority of the Fair 

Hearings Bureau.” MAD’s Director agreed 
with the ALJ’s conclusion and recommen-
dation and dismissed the matter without 
conducting a hearing. The Director based 
her decision on “the fact that the case does 
not meet the definition of an adverse action 
and that a more appropriate venue would 
be the New Mexico Human Rights Bureau.”
District Court Proceedings
{7}Pursuant to Rule 1-074 NMRA, Peti-
tioner filed an appeal with the district court. 
She argued that under 42 C.F.R. § 431.53(a) 
(2009), which requires MCO’s to “ensure 
necessary transportation for beneficiaries to 
and from providers[,]” her request for a fair 
hearing must be granted. She further argued 
that denial of the requested accommoda-
tion fits within two categories of “adverse 
action”: (1) “[t]he denial or reduction by 
[a beneficiary’s MCO (and MAD)] of an 
authorized service,” and (2) “the failure of 
MAD . . . or the MCO to approve a service 
. . . in a timely manner.” 8.352.2.10(A), (D) 
NMAC. Moreover, Petitioner argued that 
denial of her requested accommodation 
amounted to discrimination on the basis of 
disability in violation of Section 504, ADA 
Title II, and the Due Process Clause of the 
Fourteenth Amendment to the United States 
Constitution. HSD argued in response that 
Petitioner “did not supply any basis or jus-
tification for her request[,]” and the matter 
did not qualify as an adverse action because 
there was no reduction or denial of trans-
portation services. See 8.352.2.10 NMAC. 
Additionally, HSD argued that “[c]laims of 
discrimination in public accommodations 
based on physical or mental disability are 
the exclusive province of the New Mexico 
Human Rights Commission under the New 
Mexico Human Rights Act, [NMSA 1978, 
§§ 28-1-1 to -15 (1969, as amended through 
2007)].” Finally, the HSD argued that MAD 
lacked jurisdiction over Petitioner’s claim 
because Petitioner failed to follow the griev-
ance process for the MCO, which comports 
with due process requirements.
{8}The district court affirmed MAD’s deci-
sion, citing as supportive authority Martinez 
v. New Mexico State Engineer Office, 2000-
NMCA-074, ¶ 27, 129 N.M. 413, 9 P.3d 657, 
and stating:
	� In the same manner [as the plain-

tiff in Martinez], while [Petitioner] 
sought a fair hearing for denial of 

	 4The May 23, 2016, letter from Petitioner to the MCO, which is referenced in counsel’s June 16, 2016, letter to the MCO, was not 
made part of the record on appeal. 

	 5Petitioner states the reason for the administrative appeal somewhat differently in her briefing in this Court: “to contest [the] 
MCO’s denial of her request for a reasonable accommodation in access[ing] Medicaid services, and the [HSD’s] failure to [respond to] 
her complaints about her need for the [requested] reasonable accommodation.” (Emphases added.) Because neither party argues that 
a different standard should apply to each alleged action or respective party, we analyze both actions in the same manner for purposes 
of this appeal. 

	 3Petitioner’s April 13, 2016, letter to the MCO is referenced in LogistiCare’s letter to Petitioner, but is not included in the record 
on appeal. 

http://www.nmcompcomm.us/


   Bar Bulletin - May 27, 2020 - Volume 59, No. 10    17 

 http://www.nmcompcomm.us/Advance Opinions
services, clearly within the author-
ity of HSD’s administrative hearing 
process, she made the claim under 
Section 504 and ADA [Title II]. 
[Petitioner] has not shown any 
explicit language in HSD’s govern-
ing statutes or rules that give it 
authority to decide and adjudicate 
violations of the ADA [Title II] 
or Section 504. Therefore, HSD 
properly dismissed the case. 

The district court did not address Petition-
er’s due process claim or MAD’s conclusion 
that the New Mexico Human Rights Bureau 
was the proper venue for Petitioner’s claim 
of disability discrimination. 
{9}Petitioner filed a motion for rehearing—
arguing, in relevant part, that Martinez was 
misapplied because that case involved ADA 
Title I (employment), rather than ADA Title 
II (programs of public entities), and did 
not address Section 504 or other statutes 
“impl[ying]” authority of state agencies to 
adjudicate discrimination claims—which 
the district court denied. Petitioner filed 
a petition for writ of certiorari with this 
Court, which we granted. 
DISCUSSION
{10} Our review of an administrative deci-
sion appealed to the district court is by writ 
of certiorari. Georgia O’Keeffe Museum v. 
Cty. of Santa Fe, 2003-NMCA-003, ¶ 25, 133 
N.M. 297, 62 P.3d 754; see Rule 12-505(A)
(1) NMRA (stating that the Court of Ap-
peals reviews district court decisions that 
address administrative proceedings pursu-
ant to Rule 1-074 or NMSA 1978, Section 
39-3-1.1 (1999)); see Rule 12-505(B) (“A 
party . . . may seek review of the [district 
court’s] order by filing a petition for writ of 
certiorari with the Court of Appeals[.]”). 
We review the decision of the district court 
acting in its appellate capacity. See § 39-3-
1.1(E) (“A party to the appeal to district 
court may seek review of the district court 
decision.” (emphasis added)). 
{11} “This Court applies the same statuto-
rily defined standard of review as the district 
court.” Miller v. Bd. of Cty. Comm’rs, 2008-
NMCA-124, ¶ 16, 144 N.M. 841, 192 P.3d 
1218 (alteration, internal quotation marks, 
and citation omitted). “The district court 
may reverse an administrative decision only 
if it determines that the administrative en-
tity acted fraudulently, arbitrarily, or capri-
ciously; if the decision was not supported by 
substantial evidence in the whole record; or 
if the entity did not act in accordance with 
the law.” Id. (alteration, omission, internal 
quotation marks, and citation omitted). 
“A ruling by an administrative agency is 

arbitrary and capricious if it is unreasonable 
or without a rational basis, when viewed 
in light of the whole record.” Rio Grande 
Chapter of the Sierra Club v. N.M. Mining 
Comm’n, 2003-NMSC-005, ¶ 17, 133 N.M 
97, 61 P.3d 806. We, however, will not defer 
to the agency’s or the district court’s conclu-
sions of law, which are reviewed de novo. Id. 
{12} When presented with a question of 
statutory construction, our Supreme Court 
observes the following general principles: 
(1) “the plain language of a statute is the 
primary indicator of legislative intent” and 
it gives “the words used in the statute their 
ordinary meaning unless the [L]egislature 
indicates a different intent[;]” (2) the Court 
“will not read into a statute or ordinance 
language which is not there, particularly if it 
makes sense as written[;]” (3) the Court will 
“give persuasive weight to long-standing 
administrative constructions of statutes 
by the agency charged with administering 
them[;]” and (4) when “several sections of 
a statute are involved, they must be read 
together so that all parts are given effect.” 
High Ridge Hinkle Joint Venture v. City of 
Albuquerque, 1998-NMSC-050, ¶ 5, 126 
N.M. 413, 970 P.2d 599 (internal quotation 
marks and citations omitted).
I.	� Non-Discrimination Principles of 

ADA Title II and Section 504 Apply 
to MAD and Its Provision of  
Necessary Transportation for  
Beneficiaries 

{13} The Medicaid program, established 
by Title XIX of the Social Security Act, 42 
U.S.C. §§ 1396 to 1396w-5 (2012), is a joint 
federal-state program created to provide 
“medical assistance” to needy families and 
individuals. 8.200.400.9 NMAC. States that 
have elected to participate in the Medicaid 
program, including New Mexico, must com-
ply with federal statutes and regulations. See 
42 U.S.C. §  1396a(a)(1), (10)(A); NMSA 
1978, § 27-2-12(A) (2006). HSD is “charged 
with the administration of all the welfare ac-
tivities of the state[.]” NMSA 1978, § 27-1-3 
(2007). MAD, a division within HSD, is the 
state agency responsible for administering 
the medical assistance programs. See § 27-
2-12; 8.200.400.9 NMAC. 
{14} As relevant here, the federal Medicaid 
statute defines “medical assistance” to in-
clude non-emergency medical transporta-
tion. 42 U.S.C. § 1396a(70); see 42 C.F.R. § 
431.53(a) (2009) (requiring state plan to “[s]
pecify that the Medicaid agency will ensure 
necessary transportation for beneficiaries 
to and from providers”). Consistent with 
federal regulations, New Mexico’s Medicaid 
program covers expenses for transporta-

tion services that the MAD “determines 
are necessary to secure covered medical  . 
. . examinations and treatment for . . . [an] 
eligible recipient.” 8.324.7.9 NMAC (citing 
42 C.F.R. § 440.170 (2016) (defining trans-
portation services)).
{15} Petitioner argues that federal law 
generally prohibits a state agency from 
discriminating against an individual on 
the basis of disability, and that this pro-
hibition applies in the context of fulfilling 
the obligation to provide non-emergency 
medical transportation.6 The law clearly 
supports Petitioner’s argument. See State, 
ex rel. Children, Youth & Families Dep’t v. 
John D., 1997-NMCA-019, ¶ 15, 123 N.M. 
114, 934 P.2d 308 (“The legislative history 
of the ADA [Title] indicates the purpose 
of the ADA’s Title II was to extend the 
non-discrimination policy contained in 
the Rehabilitation Act (which applied only 
to entities receiving federal funding) to all 
actions of state and local governments.”). 
She further argues that discrimination 
prohibited by ADA Title II and Section 504 
extends to a denial of the ability to benefit 
from the program in a manner that is not 
as effective as, or more limited than, that 
enjoyed by others utilizing the program. 
See 45 C.F.R. § 84.4(b)(i)-(iii), (vii) (2005) 
(Section 504); 28 C.F.R. § 35.130(b)(1)(ii)-
(iii) (ADA Title II).
{16} Specifically, ADA Title II provides 
that “no qualified individual with a dis-
ability shall, by reason of such disability, be 
excluded from participation in or be denied 
the benefits of the services, programs, or 
activities of a public entity, or be subjected to 
discrimination by any such entity.” 42 U.S.C. 
§ 12132; see 28 C.F.R. §  35.130(b)(7)(i) 
(requiring public entities to “make reason-
able modifications in policies, practices, or 
procedures when the modifications are nec-
essary to avoid discrimination on the basis 
of disability”). In this same vein, Section 504 
states: “No otherwise qualified individual 
with a disability . . . shall, solely by reason 
of her or his disability, be excluded from the 
participation in, be denied the benefits of, 
or be subjected to discrimination under any 
program or activity receiving Federal finan-
cial assistance[.]” 29 U.S.C. § 794(a); see 29 
C.F.R. § 32.4 (2003); 45 C.F.R. § 84.4 (2005); 
34 C.F.R. § 104.51 (2000). Because neither 
party argues that the non-discrimination 
principles of ADA Title II and Section 504 
require distinct analysis in this case, we will 
address them together. See Cohon ex rel. 
Bass v. N.M. Dep’t of Health, 646 F.3d 717, 
726 (10th Cir. 2011) (“Because the language 
of ADA Title II and the Rehabilitation Act 

	 6We need not and do not reach the question of whether the MCO or LogistiCare are state actors for purposes of being bound by 
the statutes and regulations applied to HSD because “a fair hearing is guaranteed by an extensive regulatory and statutory framework 
which does not incorporate a state action requirement.” Hyden v. Human Servs. Dep’t, 2000-NMCA-107, ¶ 15, 130 N.M. 19, 16 P.3d. 
444.
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is substantially the same, we apply the same 
analysis to both.” (alteration, internal quota-
tion marks, and citation omitted)). We now 
turn to the question of whether MAD has 
the authority to adjudicate claims asserted 
pursuant to ADA Title II and Section 504 
in its administrative fair hearings.
II. �Our Legislature Did Not Grant MAD 

the Authority to Adjudicate Claims 
Brought Pursuant to ADA Title II 
and Section 504

{17}	 Petitioner contends that MAD dis-
criminated against her based on her dis-
ability when she was refused benefits by the 
MCO for non-emergency transportation 
to and from medical providers because the 
MCO failed or refused to accommodate her 
specific requests. See 42 C.F.R. § 431.53(a). 
HSD argues that MAD is authorized to 
determine whether a reduction or denial of 
services or failure to approve a service in a 
timely manner, constituting an adverse ac-
tion, was improperly or unreasonably taken 
against Petitioner, but does not have the 
authority to adjudicate whether an action 
was taken in violation of ADA Title II or 
Section 504.
{18}	 Federal Medicaid law provides that, 
where a “claim for medical assistance under 
the plan is denied or not acted upon with 
reasonable promptness,” a state is required 
to “provide for granting an opportunity for 
a fair hearing before the [HSD].” 42 U.S.C. 
§  1396a(a)(3); see 42 C.F.R. § 431.220(a)
(1) (2016) (“The State agency must grant 
an opportunity for a hearing to . . . [a]ny 
individual who requests it because he or 
she believes the agency has taken an action 
erroneously, denied his or her claim for 
eligibility or for covered benefits or services, 
or issued a determination of an individual’s 
liability, or has not acted upon the claim 
with reasonable promptness[.]”); 42 C.F.R. 
§ 431.201 (2016) (“For purposes of this 
subpart: ‘Action’ means a termination, sus-
pension of, or reduction in covered benefits 
or services, or a termination, suspension of, 
or reduction in Medicaid eligibility or an 
increase in beneficiary liability[.]”).
{19}	 New Mexico law implementing the 
Medicaid program provides that a “re-
cipient of assistance or services under any 
provision of the Public Assistance Act . . . 
may request a hearing in accordance with 
regulations of the board if: (1) an applica-
tion is not acted upon within a reasonable 
time after the filing of the application; (2) an 
application is denied in whole or in part; or 
(3) the assistance or services are modified, 
terminated or not provided.” NMSA 1978, 
§ 27-3-3 (1991); see 8.352.2.10 NMAC (de-
fining “adverse action” as including the two 
theories a petitioner relies on, i.e., denial or 
reduction of service, and failure to approve 
a service in a timely manner); 8.352.2.11 
NMAC (providing that MAD must grant 
an administrative hearing, pursuant to 42 

C.F.R. § 431.220(a) and Section 27-3-3 
when MAD has taken, or intends to take, an 
adverse action against a claimant as defined 
in 8.352.2.10 NMAC).
{20}	 HSD argues that in order for MAD 
to have authority to adjudicate Petitioner’s 
claims, they must fall within one of the 
types of matters listed in 8.352.2.10 NMAC, 
Section 27-3-3, or 42 C.F.R. § 431.220(a), 
which they do not. We agree with HSD. Pe-
titioner’s argument rests on the assumption, 
for which Petitioner cites no law, that HSD’s 
obligation to comply with the requirements 
of Section 504 and ADA Title II equates with 
an obligation to “enforce” those require-
ments by adjudicating claimed violations 
of those requirements in an HSD fair hear-
ing. “Compliance” and “enforcement” are 
distinct concepts. Compare Webster’s New 
Int’l Dictionary (unabridged) 465 (3d ed. 
2002) (defining “compliance” as “conformity 
in fulfilling formal or official requirements” 
or “cooperation promoted by official or legal 
authority or conforming to official or legal 
norms”), with Black’s Law Dictionary 645 
(10th ed. 2014) (defining “enforcement” as 
“[t]he act or process of compelling compli-
ance with a law, mandate, command, decree, 
or agreement”). And a statutory obligation 
to comply with federal anti-discrimination 
law does not itself constitute authority to 
enforce that law through adjudication of 
claims arising under that law.
{21}	 Looking to the plain language of 
8.352.2.10 NMAC (defining adverse ac-
tion),  decisions regarding the manner or 
circumstances of a Medicaid beneficiary’s 
non-emergency medical transportation do 
not in and of them themselves amount to 
a reduction, termination, or refusal to pro-
vide medically necessary services, as they 
are properly within the State’s authority. 
See Alexander v. Choate, 469 U.S. 287, 303 
(1985) (“The federal Medicaid Act . . . gives 
the [s]tates substantial discretion to choose 
the proper mix of amount, scope, and dura-
tion limitations on coverage, as long as care 
and services are provided in ‘the best inter-
ests of the recipients.’ ” (quoting 42 U.S.C. 
§ 1396a(a)(19)). The MCO was prepared 
to provide transportation to Petitioner 
or, alternatively, was willing to reimburse 
transportation expenses incurred by family 
members or friends. But Petitioner refused, 
insisting on the provision of a female driver, 
the same driver for all legs of a given trip, 
and the absence of any male passengers 
in the vehicle transporting her. The MCO 
informed her that it would not be pos-
sible to uniformly comply or to guarantee 
compliance with her stated conditions, and 
advised of its own countervailing concerns 
that accommodating Petitioner’s requests 
might necessitate discrimination against its 
drivers or would-be passengers. We agree 
that the claims asserted by Petitioner do not 
arise out of an adverse action contemplated 

under State law and corresponding regula-
tions, as they do not involve a denial or 
reduction in services or failure to approve 
a service in a timely manner. See Section 
27-3-3; 8.352.2.10 NMAC.
{22}	 In Martinez, we considered “whether 
the New Mexico State Personnel Board is 
[authorized] to adjudicate statutory disabil-
ity discrimination claims in administrative 
just cause termination proceedings.” Mar-
tinez, 2000-NMCA-074, ¶ 1. In answering 
that question in the negative, we determined 
that “[t]he [Personnel] Board is a public 
administrative body created by statute [and 
is t]herefore . . . limited to the power and 
authority expressly granted or necessarily 
implied by statute, which expressly defines 
its duties.” Id. ¶ 22 (citations omitted). This 
Court held that neither the statute nor the 
regulations promulgated under the Per-
sonnel Act by the Board, nor the Human 
Rights Act, “expressly grant[ed] the Board 
the power to resolve claims of discrimina-
tion raised by an employee challenging an 
agency’s adverse personnel action.” Id. ¶ 24. 
This Court concluded that had the Legisla-
ture intended a sharing of authority between 
the Personnel Board and the Human Rights 
Commission, it would have expressly con-
ferred it, or established a procedural method 
for doing so that would not conflict with the 
authority of the Human Rights Bureau. Id. 
¶ 26. “In the absence of explicit language 
in the Personnel Act and the Board Rules, 
we conclude that the authority to decide 
whether a violation of the ADA [Title II] 
or the [Human Rights Act] has occurred 
rests exclusively with those administrative 
agencies, such as the EEOC and the [New 
Mexico Human Rights Commission], who 
have express statutory authority to adju-
dicate such claims and have specialized 
knowledge and expertise in preventing and 
remedying unlawful discrimination.” Id. ¶ 
27.
{23}	 Similarly, in this case, neither the 
Public Assistance Act nor the Medicaid 
Act relied on by Petitioner expressly grants 
MAD the power to resolve discrimination 
claims raised by a Medicaid beneficiary 
challenging an agency’s denial or inaction 
in response to a request for accommodation. 
Nor is any such power vested in MAD by 
any regulations promulgated under State 
law. This Court has upheld “the longstand-
ing principle that administrative agencies 
are bound by their own regulations.” Saenz 
v. N.M. Dep’t of Human Servs., Income 
Support Div. ex rel. Human Servs. Dep’t, 
1982-NMCA-159, ¶ 14, 98 N.M. 805, 653 
P.2d 181; Hillman, 1979-NMCA-007, ¶ 5. 
“Statutes create administrative agencies, 
and agencies are limited to the power and 
authority that is expressly granted and nec-
essarily implied by statute.” In re Application 
of PNM Elec. Servs., 1998-NMSC-017, ¶ 
10, 125 N.M. 302, 961 P.2d 147; Martinez, 
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2000-NMCA-074, ¶ 22 (citing In re PNM 
Elec. Servs. for this proposition). Because 
HSD and MAD are created by statute, their 
enforcement authority through adjudica-
tion in an HSD fair hearing is limited to that 
expressly stated or necessarily implied by 
the law governing the right to an HSD fair 
hearing. See Martinez, 2000-NMCA-074, § 
22.
{24}	 Petitioner argues that Hyden controls 
our analysis. We disagree. In that case the 
claimant refused to accept conventional 
in-network medical services offered by 
the MCO and the MCO refused to cover 
alternative medical services offered by an 
out-of-network provider, despite proof that 
the conventional therapies employed by the 
in-network providers had proven ineffec-
tive, if not harmful, to claimant in treating 
her conditions. See Hyden v. N.M. Human 
Servs. Dep’t, 2000-NMCA-107, ¶¶ 5, 7-8, 
130 N.M. 19, 16 P.3d 444. In Hyden, as in the 
case before us, MAD’s Director found that 
no action was taken to terminate, suspend 
or reduce benefits, and no delay or denial of 
an application for Medicaid occurred, and 
thus dismissed the claimant’s claim. Id. ¶¶ 
11-12. In reversing the Director’s decision, 
we concluded: “[A] take-it-or-leave-it offer 
of treatment that in fact is ineffective or 
harmful to the recipient is equivalent to 
a ‘denial’ or ‘non-provision’ of medically 
necessary services.” Id. ¶ 16. This Court 
held that the claimant was entitled to a fair 
hearing under the governing statutes and 
regulations to determine whether the MCO 
“has contracted with providers having the 
necessary qualifications to provide [the p]
etitioner with appropriate treatment.” Id.
{25}	 Hyden is distinguishable from this 
case because the transportation service 
provided by the MCO is not, in itself, medi-
cally necessary treatment; rather, it is an 
ancillary service intended to secure access to 
a medically-necessary treatment. Although 
Petitioner argues that a lack of appropriate 
transportation led to the denial of her neces-
sary medical services, the MCO’s inability 
to accede to the type of specialized, mostly 
gender-based transportation requests made 
by Petitioner clearly does not amount to 
the take-it-or-leave-it treatment offer ad-
dressed in Hyden. The MCO in this case 
offered Petitioner different transportation 
service providers and offered to reimburse a 
family member or friend for transportation 
services in an effort to cooperate with Peti-
tioner and satisfy her transportation needs. 
Moreover, unlike the claimant in Hyden 
who provided additional information re-
garding the harm and ineffectiveness of her 
treatment, Petitioner here “fail[ed] to pro-
vide any information that would enable [the 
MCO] to evaluate the request to determine 
whether or not under the circumstances it 
is a reasonable request.” In failing to accom-
modate Petitioner, the MCO did not deny 

coverage for the services altogether so as to 
require MAD to provide a fair hearing. See 
§ 27-3-3; 8.352.2.10 NMAC.
{26}	 When viewed in light of the whole 
record, and particularly in light of MAD’s 
lack of authority to adjudicate discrimina-
tion claims, the agency’s decision to deny 
Petitioner’s request for a fair hearing was 
not unreasonable, without a rational basis, 
or contrary to law. See Rio Grande Chapter 
of the Sierra Club, 2003-NMSC-005, ¶ 17. 
We therefore affirm the Director’s dismissal.
III. �The Director’s Erroneous  

Determination That the Human 
Rights Bureau May Adjudicate 
ADA Title II and Section 504 
Claims Does Not Affect Our  
Holding

{27}	 Petitioner challenges MAD’s con-
clusion that the Human Rights Bureau 
was a “more appropriate venue,” arguing 
that the Human Rights Bureau does not 
have the statutory authority to determine 
discrimination claims on the basis of dis-
ability outside the employer context. See 
NMSA 1978, § 28-1-7 (2004) (prohibiting 
unlawful discrimination under the Human 
Rights Act in public accommodations, 
housing, and employment). HSD argues 
that the scope of LogistiCare’s transporta-
tion service is a “public accommodation” 
within the meaning of the Human Rights 
Act, which falls within the jurisdiction of 
the Human Rights Bureau. We agree that 
MAD’s Director erroneously determined 
that Petitioner’s claims could be brought 
before the Human Rights Bureau under 
the Human Rights Act, but for a different 
reason. Because Petitioner has not asserted 
a claim under that Act; rather, her claim 
was brought pursuant to federal law—ADA 
Title II and Section 504.
{28}	 To the extent Petitioner asks this 
Court to impose statutory authority on 
the MAD to adjudicate discrimination 
claims because it is “necessarily implied by 
statute,” see Martinez, 2000-NMCA-074, ¶ 
22, we decline to do so. The plain language 
of the state law and regulations governing 
the Medicaid program, applied as written, 
precludes such a result. See generally High 
Ridge Hinkle Joint Venture, 1998-NMSC-
050, ¶ 5 (“The [C]ourt will not read into a 
statute or ordinance language which is not 
there, particularly if it makes sense as writ-
ten.” (internal quotation marks and citation 
omitted)).
{29}	 Although MAD is not required to 
provide a fair hearing under these circum-
stances, Petitioner is free to pursue her 
claim for meaningful access to benefits 
using the grievance procedures provided 
for in the federal statutes and regulations 
corresponding to her discrimination claim. 
Concluding that the erroneous determina-
tion regarding the proper venue has no ef-
fect on the outcome of this appeal and that 

MAD otherwise lacks implied authority to 
adjudicate Petitioner’s claims, we affirm the 
dismissal of Petitioner’s claim.

CONCLUSION
{30}	 Based on the foregoing, we affirm the 
district court’s decision. 

{31}	 IT IS SO ORDERED.
M. MONICA ZAMORA, Chief Judge

I CONCUR:
JULIE J. VARGAS, Judge

LINDA M. VANZI, Judge, concurring in 
the result.

VANZI, Judge, concurring in the result. 
{32}	 I concur in the result affirming the 
district court’s conclusion that HSD/MAD 
properly dismissed Petitioner’s administra-
tive appeal. Petitioner’s request for “reason-
able accommodation” and her claim that she 
suffered “adverse action” entitling her to an 
HSD/MAD fair hearing both are expressly 
predicated on her allegation that failure 
to provide transportation services in the 
specific manner she outlined contravenes 
Section 504 and ADA Title II. 
{33}	 There is no dispute that Petitioner 
has rights under Section 504 and ADA Title 
II, nor any dispute that HSD/MAD must 
comply with those statutes. But this does 
not equate to a conclusion that HSD has 
legal authority to enforce these federal stat-
utes through adjudication of claims arising 
under them in an HSD/MAD fair hearing, 
as Petitioner contends. See In re Application 
of PNM Elec. Servs., Div., 1998-NMSC-017, 
¶ 10 (“Statutes create administrative agen-
cies, and agencies are limited to the power 
and authority that is expressly granted and 
necessarily implied by statute.”). 
{34}	 Petitioner argued (here and in the 
district court) that HSD, “as part of its 
overall obligations to enforce the anti-
discrimination requirements of Section 
504, ADA Title II, and their implementing 
regulations—is specifically required by the 
regulations to have ‘grievance procedures’ 
that provide for the ‘prompt and equitable 
resolution of complaints alleging any action 
that violates those requirements.” Both 45 
C.F.R. § 84.7 (Section 504) and 28 C.F.R. § 
35.107(b) (ADA Title II) require that enti-
ties to which Section 504 and the ADA Title 
II apply must establish grievance procedures 
for resolution of complaints “alleging any 
action prohibited by this part.” 28 C.F.R. 
§ 35.107(b). However, although Petitioner 
stated, “It appears that [HSD] has never 
adopted any such procedures[,]” she did 
not argue for reversal on this basis. See 
Rule 12-321(A) NMRA (“To preserve an 
issue for review, it must appear that a rul-
ing or decision by the trial court was fairly 
invoked.”); see also Sandoval v. Baker Hughes 
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Oilfield Operations, Inc., 2009-NMCA-095, 
¶ 65, 146 N.M. 853, 215 P.3d 791 (“It is the 
duty of the appellant to provide a record 
adequate to review the issues on appeal.”). 
Regardless, the authority of HSD/MAD to 
adjudicate matters in an HSD/MAD fair 
hearing is still limited to the authority ex-
pressly stated or necessarily implied by the 
law governing the right to a fair hearing. In 
re PNM Elec. Servs., Div., 1998-NMSC-017, 
¶ 10; Martinez, 2000-NMCA-074, ¶ 22. For 
the foregoing reasons, I agree with the dis-
trict court’s conclusion that “HSD properly 
dismissed the case” because Petitioner failed 
to identify any statute or rule authorizing 
HSD “to decide and adjudicate violations of 
the ADA [Title II] or Section 504[,]” and I 
agree with the result in this case affirming 
the district court on this point. I cannot 
concur, however, in the Majority’s dicta, 
especially its statements concerning the 
jurisdiction of the Human Rights Bureau. I 
also take issue with some of the Majority’s 
characterizations of the arguments, the 
record, and the law.
The Majority’s Dicta 
{35}	 The district court affirmed the dis-
missal of Petitioner’s administrative appeal 
solely on the basis of Petitioner’s failure to 
identify any statute or rule authorizing HSD 
“to decide and adjudicate violations of the 
ADA [Title II] or Section 504.” The court 
did not address any other issue, including 
MAD’s statement that “a more appropriate 
venue would be the New Mexico Human 
Rights Bureau”; HSD’s contention that 
Petitioner’s claim is within “the exclusive 
province of the New Mexico Human Rights 
Commission”; or whether Petitioner’s claim 
meets the definition of an “adverse action” 
for which there is a right to an HSD/MAD 
fair hearing. 
{36}	 This Court ordinarily does not 
consider issues not ruled on by the district 
court. See, e.g., Batchelor v. Charley, 1965-
NMSC-001, ¶ 6, 74 N.M. 717, 398 P.2d 49 
(declining to review issue where appellant 
failed to meet the burden “to show that the 
question presented for review was ruled 
upon by the trial court”); Luevano v. Grp. 
One, 1989-NMCA-061, ¶ 7, 108 N.M. 774, 
779 P.2d 552 (stating, in declining to address 
issues, that “[a]n appellant has the burden 
of showing that a question presented for 
review on appeal was ruled upon by the trial 
court”). The sole ground on which the dis-
trict court relied in affirming the dismissal 
of Petitioner’s administrative appeal fully 
resolves this appeal, and I see no reason to 
decide any issue the district court did not 
rule on. Accordingly, I would not reach out 
to conclude, as the Majority does, that “the 
claims asserted by Petitioner do not arise 
out of an adverse action contemplated under 
State law and corresponding regulations, as 
they do not involve a denial or reduction 
in services or failure to approve a service 

in a timely manner[,]” Maj. Op. ¶ 21, and 
that “the MCO did not deny coverage for 
the services altogether [for purposes of] 
requir[ing] MAD to provide a fair hearing.” 
Id. ¶ 25.
{37}	 Of greater concern is the Majority’s 
conclusion that “MAD’s Director errone-
ously determined that Petitioner’s claims 
could be brought before the Human Rights 
Bureau under the Human Rights Act[.]” 
Maj. Op. ¶ 27. This statement constitutes a 
pronouncement about the scope of the ju-
risdiction of the Human Rights Bureau in a 
case in which resolution of the issue “has no 
effect on the outcome of this appeal.” Maj. 
Op. ¶ 29. In other words, it is pure dicta. 
See, e.g., Ruggles v. Ruggles, 1993-NMSC-
043, ¶ 22 n.8, 116 N.M. 52, 860 P.2d 182 
(statements “unnecessary to decision of the 
issue before the Court” are dicta, “no matter 
how deliberately or emphatically phrased”); 
Kent Nowlin Constr. Co. v. Gutierrez, 1982-
NMSC-123, ¶ 8, 99 N.M. 389, 658 P.2d 1116 
(“Dictum is unnecessary to the holding of a 
case and therefore is not binding as a rule of 
law.”). I cannot concur. See Porter v. Robert 
Porter & Sons, Inc., 1961-NMSC-010, ¶ 18, 
68 N.M. 97, 359 P.2d 134, (“[O]n appeal 
this Court will not make useless orders nor 
grant relief that will avail appellant nothing, 
and neither will it decide questions that are 
abstract, hypothetical or moot[.]”).
The Majority’s Characterizations
{38}	 The Majority states that Petitioner’s 
arguments here and in the district court 
include that “MAD violated her due process 
rights under the Fourteenth Amendment of 
the United States Constitution[,]” Maj. Op. 
¶ 2, and that “denial of [the] requested ac-
commodation amounted to discrimination 
on the basis of disability in violation of Sec-
tion 504, ADA Title II, and the Due Process 
Clause of the Fourteenth Amendment of 
the United States Constitution.” Id. ¶ 7. I 
question the Majority’s implicit conclusions 
that Petitioner preserved and sufficiently 
developed an argument for reversal based 
on the Due Process Clause of the Fourteenth 
Amendment. To the extent Petitioner can be 
said to have done so, however, her argument 
is that the Fourteenth Amendment Due 
Process Clause affords the procedural right 
to be heard, not that she was deprived of the 
substantive right to be free from discrimina-
tion, a right the Fourteenth Amendment 
does not guarantee in the Due Process 
Clause, but rather in the Equal Protection 
Clause. The Majority’s statement that it does 
not address this argument does not obviate 
the obligation to ensure that what is stated 
in the opinion accurately characterizes the 
arguments, the record, and the law.
{39}	 The Majority’s statement in footnote 6 
disclaiming the need to “reach the question 
of whether the MCO or LogistiCare are state 
actors for purposes of being bound by the 
statutes and regulations applied to HSD[,]” 

Maj. Op. ¶ 15 n.6, suggests an erroneous un-
derstanding of the state-action doctrine and 
the reason for the statement in Hyden the 
Majority quotes. The Fourteenth Amend-
ment, by its terms, proscribes conduct by 
state actors (as distinct from private actors). 
See U.S. Const. amend. XIV § 1 (“No state 
shall make or enforce any law which shall 
abridge the privileges or immunities of 
citizens of the United States; nor shall any 
state deprive any person of life, liberty, or 
property, without due process of law; nor 
deny to any person within its jurisdiction 
the equal protection of the laws.”). In Hyden, 
the district court affirmed the dismissal 
of Hyden’s administrative appeal “on the 
ground that the MCO was not a state actor, 
and therefore, the MCO’s actions did not 
trigger a right to procedural due process.” 
2000-NMCA-107, ¶¶ 1, 14. Hyden argued 
on appeal to this Court that “this case can be 
resolved without reaching the constitutional 
issues on which the district court based its 
ruling” because state statutes and regula-
tions provide the right to a fair hearing she 
asserted. Id. ¶ 15. 
{40}	 The issue of state action was relevant 
in Hyden only because the district court’s 
decision rested on its conclusion that 
“medical review decisions that result in a 
reduction, suspension or termination of 
benefits . . . do not trigger constitutionally 
protected due process rights” because the 
decision-maker is not a state actor. Id. ¶ 14 
(internal quotation marks omitted). Here, 
where the Majority states that it does not ad-
dress the due process argument and there is 
no argument that Petitioner was not entitled 
to an HSD/MAD fair hearing based on lack 
of state action, the Majority’s state-action 
commentary is irrelevant and inapt, and 
its reliance on Hyden misplaced. Errors and 
mischaracterizations that do not alter the 
result are errors and mischaracterizations 
just the same, and we have an obligation to 
avoid them.
{41}	 The Majority states that “Hyden is 
distinguishable from this case because the 
transportation service provided by the 
MCO is not, in itself, medically-necessary 
treatment.” Maj. Op. ¶ 25. Although I 
agree with the Majority that the inability to 
guarantee Petitioner’s specific requests in 
every instance is different from the take-it-
or-leave-it offer addressed in Hyden, Maj. 
Op. ¶ 25, the principal reason Petitioner is 
wrong in contending that Hyden controls 
the analysis here is that Hyden does not 
address whether rights arising under Fed-
eral anti-discrimination statutes may be 
adjudicated in an HSD/MAD fair hearing. 
And the conclusion that no law authorizes 
adjudication of claims arising under Section 
504 and the ADA Title II in an HSD/MAD 
fair hearing fully resolves this appeal.

LINDA M. VANZI, Judge
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Opinion

Megan P. Duffy, Judge.
{1}	The district court dismissed with 
prejudice the New Mexico Children, 
Youth and Families Department’s 
(CYFD) abuse and neglect petition 
against Tanisha G. (Mother) and Issac 
G. (Father, and collectively, Parents) for 
failure to timely adjudicate the petition 
within sixty days as required by Rule 
10-343 NMRA and NMSA 1978, Section 
32A-4-19(A) (2009) of the Abuse and 
Neglect Act, NMSA 1978, §§ 32A-4-1 
to -35 (1993, as amended through 2018). 
CYFD appeals the district court’s dis-
missal and contemporaneous refusal to 
grant CYFD’s oral motion for an exten-
sion of time pursuant to Rule 10-343(D). 
We affirm. 

BACKGROUND
{2}	 CYFD took Child, then age four, into 
custody on January 26, 2018, after the 
Bernalillo County Sheriff ’s Office executed 
a warrant for Father’s arrest, leaving no 
caregiver in the home to care for Child. 
On January 30, 2018, CYFD filed an abuse 
and neglect petition alleging that Mother 
was homeless and had left Child in Father’s 
care, and that Mother had tested positive 
for certain controlled substances. CYFD 
further alleged that the conditions in 
Father’s home were dangerous. A CYFD 
investigator provided a detailed descrip-
tion, stating that the home was heated by 
a single space heater and was very cold; 
that the home was “extremely cluttered[] 
and in disarray”; that there was uneaten 
old, moldy food on the kitchen counter 
and no clean place for Child to sleep; 
and that drug paraphernalia (needles and 

pipes) were found inside the home and 
in the yard, and potentially dangerous 
tools (“axes[,] hatchets, screwdrivers, and 
knives”) were strewn throughout the yard. 
Father argued that the police had “torn 
up” the home when executing the warrant 
and CYFD’s impressions were inaccurately 
based on conditions as altered by the po-
lice.
{3}	 Parents were served with the petition 
on February 6, 2018. By that time, Father 
had been released from custody and the 
charges against him dropped; his arrest 
was apparently the product of mistaken 
identity. The following day, Parents at-
tended a custody hearing before a special 
master, who, in compliance with the In-
dian Child Welfare Act of 1978 (ICWA), 
25 U.S.C. §§ 1901 to 1963 (2018), and Rule 
10-315(D) NMRA, asked about Parents’ 
Native American ancestry to determine 
whether ICWA applied in this case. See 
25 C.F.R. § 23.107(a) (2018) (stating that 
state courts must ask whether participants 
in a custody proceeding know or have 
reason to know that the child is an Indian 
child). Father testified about his Native 
American ancestry, stating that his mother 
is “Navajo-Apache,” that his maternal 
grandmother was “full” and his maternal 
grandfather was “half.” Based on this 
testimony, the special master found that 
there was “reason to know” that Child is 
an Indian child and that ICWA applies. 
See § 1903(4) (defining “Indian child” 
as “any unmarried person who is under 
age eighteen and is either (a) a member 
of an Indian tribe or (b) is eligible for 
membership in an Indian tribe and is the 
biological child of a member of an Indian 
tribe”); NMSA 1978, § 32A-1-4(L) (2016) 
(same). CYFD’s attorney stated that it 
would “abide” by the ICWA finding. The 
district court adopted the special master’s 
recommendations, as set forth in an order 
prepared by CYFD during the hearing, 
and entered a temporary custody order 
on February 8, 2018, which included a 
finding that Child is an Indian child. The 
court further ordered that “[b]ecause there 
is reason to know [C]hild meets the defini-
tion of Indian child as set forth in ICWA, 
the [c]ourt shall treat [C]hild as an Indian 
child subject to [ICWA] unless and until it 
is determined on the record that [C]hild 
does not meet the definition of an Indian 
child under applicable law.” The custody 
order stated that Child shall remain in 
CYFD’s custody pending adjudication.
{4}	 In the ensuing seventy-seven days, the 
parties appeared for three hearings: a sta-
tus conference on February 27, 2018, and 
two adjudicatory hearings that had been 
set for April 2, 2018, and April 24, 2018, 
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respectively. The district court declined to 
commence the adjudication on either April 
2 or April 24, however, because although 
CYFD had mailed ICWA notices to several 
tribal entities on February 8, 2018, and the 
tribal entities had received those notices 
shortly thereafter, CYFD had not filed 
proof of service to establish receipt in the 
record. 
{5}	 On April 25, 2018, Parents filed 
separate motions to dismiss, arguing that 
CYFD had failed to commence the adju-
dication within sixty days as required by 
the Abuse and Neglect Act. Section 32A-
4-19(A) (stating that “[t]he adjudicatory 
hearing in a neglect or abuse proceeding 
shall be commenced within sixty days after 
the date of service on the respondent”); see 
also Rule 10-343(A) (same). CYFD finally 
filed proof of service of the ICWA notices 
on April 26, 2018, but filed no response to 
either of the motions to dismiss.
{6}	 The district court heard the motions to 
dismiss on the morning of May 24, 2018, 
at which time CYFD orally moved for an 
extension of time to commence the adju-
dicatory hearing. The district court denied 
CYFD’s request, noting that the court and 
parties had attempted multiple times to 
commence the adjudication, that CYFD’s 
failure to comply with ICWA’s notice re-
quirements had precluded the court from 
timely adjudicating the matter, that the 
court had reminded CYFD that the time 
limits were running, and that CYFD had 
failed to file a motion to extend the time 
limits when the parties were last in court.1 
The district court granted the Parents’ mo-
tions to dismiss the petition with prejudice.
{7}	 Hours later, Father filed an emergency 
motion for contempt of court, stating that 
arrangements had been made for Child to 
be reunited with Parents at 11:15 a.m., but 
CYFD refused to return Child. The district 
court conducted an emergency hearing at 
3:00 p.m., during which CYFD stated that 
it intended to file a motion to reconsider 
or, alternatively, to stay the judgment. The 
district court admonished CYFD for keep-
ing Child without jurisdiction and ordered 
reunification before 5:00 p.m. that day, 
which occurred. CYFD appeals the district 
court’s dismissal order. 
DISCUSSION
I.	� The District Court Did Not Err in 

Applying ICWA 
{8}	 We review de novo the “interpreta-
tion of ICWA and its relationship to our 
state statute on abuse and neglect.” In re 
Esther V., 2011-NMSC-005, ¶ 14, 149 N.M. 
315, 248 P.3d 863. CYFD asserts that the 
district court erred in applying ICWA to 
these proceedings because Child is not 
an “Indian child.” However, CYFD stipu-

lated to the special master’s finding at the 
custody hearing that there was “reason to 
know” Child is an Indian child and did 
not appeal the resulting custody order. 
See § 32A-4-18(I) (stating that a party 
aggrieved by a custody order “shall be 
permitted to file an immediate appeal as 
a matter of right”); Rule 10-315(I) (stating 
that a custody order may be appealed as 
provided by Section 32A-4-18(I)); Rule 
12-206.1(C) NMRA (stating that an appeal 
of a custody order shall be initiated within 
five days after the order is entered). CYFD, 
instead, made two oral challenges to that 
finding after the deadline for appeal had 
passed, neither of which was sufficient to 
comply with the standard set forth in the 
applicable federal regulation, 25 C.F.R. 
§ 23.107, which required the district court 
to
	� [c]onfirm, by way of a report, dec-

laration, or testimony included 
in the record that [CYFD] or 
other party used due diligence to 
identify and work with all of the 
Tribes of which there is reason to 
know the child may be a member 
(or eligible for membership), to 
verify whether the child is in fact 
a member (or a biological par-
ent is a member and the child is 
eligible for membership)[.]

25 C.F.R. 23.107(b)(1); see also Rule 10-
315(F)(1) (same); cf. State, ex rel. Children, 
Youth & Families Dep’t v. Nathan H., 
2016-NMCA-043, ¶ 19, 23, 370 P.3d 782 
(holding, despite an initial determination 
to the contrary, that ICWA did not apply 
because the Navajo Nation determined the 
children were not eligible for enrollment). 
{9}	 As an initial matter, CYFD’s challenges 
to the ICWA finding were made in April 
and May 2018, well after the sixty-day time 
limit to hold the adjudicatory hearing had 
expired, and are therefore procedurally 
deficient, as we discuss more fully below. 
In substance, they also fail. At the April 
24, 2018 hearing, CYFD made an offer of 
proof regarding its investigator’s efforts to 
speak with Child’s paternal grandmother, 
and the district court correctly found 
that the proffer was inadequate to comply 
with the standard set forth in 25 C.F.R. 
§ 23.107(b)(1). CYFD made no proffer 
in support of its May 24, 2018 challenge. 
Consequently, we conclude that CYFD’s 
challenges to the district court’s ICWA de-
termination present no basis for reversal. 
II.	� The District Court Did Not Err in 

Denying CYFD’s Oral Motion for an 
Extension of Time

{10}	 CYFD further argues that the district 
court improperly denied its oral request 
for an extension of time to commence 

the adjudicatory hearing. The Abuse and 
Neglect Act and the rules applicable to this 
proceeding mandate that the adjudicatory 
hearing be commenced within sixty days 
after the date of service on Parents or “the 
petition shall be dismissed with prejudice.” 
Section 32A-4-19(D) (emphasis added); 
Rule 10-343(E)(2) (same). While Rule 
10-343(D) allows for extensions of time 
to commence an adjudicatory hearing, 
CYFD’s May 24, 2018, oral motion for an 
extension occurred more than 100 days 
after Parents were served and the district 
court concluded that Rule 10-343 afforded 
it no discretion to consider CYFD’s re-
quest. We review for abuse of discretion 
the district court’s decision to dismiss the 
petition for abuse and neglect and to deny 
CYFD’s motion for extension of time. See 
State, ex rel. Children Youth & Families 
Dep’t v. Arthur C., 2011-NMCA-022, ¶ 23, 
149 N.M. 472, 251 P.3d 729. The district 
court’s application of the children’s court 
rules, however, presents a pure question of 
law that we review de novo. Id. ¶ 10.
{11}	 Rule 10-343 has undergone a series 
of revisions over the last decade and we 
address for the first time the current itera-
tion, adopted in 2015, which sets forth the 
procedure for parties seeking an extension 
of time to commence the adjudication and 
the remedies available to the district court 
in the event of noncompliance with the 
time limits. Rule 10-343(D), (E); cf. Arthur 
C., 2011-NMCA-022, ¶¶ 12-14 (discussing 
2009 version of Rule 10-343, which made 
dismissal for noncompliance with the 
adjudicatory time limit discretionary). We 
begin with the procedural requirements of 
the rule, which states in relevant part: 
	� The motion [for an extension of 

time] shall be filed within the 
applicable time limit prescribed 
by this rule, except that it may be 
filed within ten (10) days after the 
expiration of the applicable time 
limit if it is based on exceptional 
circumstances beyond the control 
of the parties or trial court which 
justify the failure to file the mo-
tion within the applicable time 
limit.  

Rule 10-343(D). The applicable time lim-
its are found in Rule 10-343(A), which 
requires that an adjudicatory hearing 
be commenced within sixty days from 
four possible accrual dates, including, as 
relevant here, the date that Parents were 
served with the abuse and neglect petition. 
See Rule 10-343(A)(1). Although Rule 
10-343(D) requires that a motion for an 
extension be filed within the applicable 
sixty-day period to commence an adjudi-
catory hearing, the rule also contemplates 

	 1The district court mistakenly believed that Parents were served with the petition on February 26, 2018, when in fact they had 
been served on February 6, 2018, which meant that the sixty-day time limit ran on April 9, 2018.
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that the motion may be filed within ten 
days after the expiration of that time limit 
under a “grace period” for exceptional 
circumstances. 
{12}	 Subsection (E) of Rule 10-343 goes 
on to provide the district court with two 
instructions for addressing non-compli-
ance with the time limits. The first, Rule 
10-343(E)(1), affords the district court 
discretion to deny an “untimely” motion 
for extension of time or grant the motion 
and impose other sanctions or remedial 
measures as appropriate. The second, Rule 
10-343(E)(2), is nondiscretionary and 
states that “[i]n the event the adjudicatory 
hearing on any petition does not com-
mence within the time limits provided 
in this rule, including any court-ordered 
extensions, the case shall be dismissed with 
prejudice.” This case highlights an appar-
ent conflict in the rule where the motion 
for an extension is made after the ten-day 
grace period. Rule 10-343(E)(1) and (E)(2) 
appear to provide conflicting instructions 
to the district court—the former allows 
the district court to consider and grant the 
motion, while the latter requires dismissal. 
{13}	 We are required to read these two 
Subsections, (E)(1) and (E)(2), in pari 
materia, however, and not as contrary to 
one another. See State v. Stephen F., 2006-
NMSC-030, ¶ 17, 140 N.M. 24, 139 P.3d 
184 (noting the same rules of construction 
that are applied to statutes are used to 
construe rules of procedure). A compat-
ible reading turns on the construction and 
parameters of what an “untimely” motion 
is. An interpretation that views “untimely” 
to mean any motion filed after day sixty 
for purposes of Subsection (E)(1) would 
render Subsection (E)(2)’s mandatory 
dismissal language meaningless. Conse-
quently, there must exist an outer bound-
ary for an “untimely” motion within the 
meaning of Subsection (E)(1), and we find 
guidance in the rule itself. The rule defines 

a timely motion as one filed within the 
applicable time limit for commencing an 
adjudicatory hearing, but allows for mo-
tions to be filed up to “ten (10) days after 
the expiration of the applicable time limit.” 
Rule 10-343(D) (emphasis added). Thus, 
motions filed within the grace period are 
defined by the rule as “untimely,” but are 
nevertheless contemplated under excep-
tional circumstances. In contrast, the rule 
does not address or expressly authorize 
any motion for an extension filed after 
the ten-day grace period for any reason. 
This omission leads us to conclude that 
the rule does not allow the district court 
to consider a motion for an extension after 
the ten-day grace period has expired. Mo-
tions filed within the ten-day grace period 
are therefore the only “untimely” motions 
for which the district court has discretion 
to grant or deny under Rule 10-343(E)
(1). Our interpretation furthers timely 
adjudication on the merits, which serves 
the fundamental interests of parents and 
children in these proceedings. See State 
ex rel. Children, Youth & Families Dep’t 
v. Browind C., 2007-NMCA-023, ¶  23, 
141 N.M. 166, 152 P.3d 153 (stating that 
the Abuse and Neglect Act’s “paramount 
concern is the health and safety of the 
child”); State ex rel. Children, Youth & 
Families Dep’t v. Maria C., 2004-NMCA-
083, ¶ 24, 136 N.M. 53, 94 P.3d 796 (“[T]
he parent-child relationship is one of basic 
importance in our society . . . sheltered by 
the Fourteenth Amendment against the [s]
tate’s unwarranted usurpation, disregard, 
or disrespect.” (internal quotation marks 
and citation omitted)). 
{14}	 CYFD’s oral motion for an extension 
in this case does not meet the definition of 
an “untimely” motion for purposes of Rule 
10-343(E) because it was filed more than 
100 days after Parents were served, well 
outside the ten-day grace period set forth 
in Rule 10-343(D). Consequently, as the 

district court correctly observed, it lacked 
discretion under the rule to consider the 
motion. The district court properly ap-
plied Rule 10-343(E)(2)’s mandate and 
dismissed this case with prejudice for 
failure to timely commence the adjudica-
tory hearing. 
{15}	 Finally, we briefly address CYFD’s 
assertion that the district court “was .  .  . 
inexplicably dismissive of [CYFD]’s con-
cerns for Child’s welfare, which is not only 
an abuse of discretion, but demonstrates 
a conscious disregard by the [district] 
court of its statutory duty to ensure that 
‘a child’s health and safety shall be the 
paramount concern.’ ” Contrary to CYFD’s 
characterization, however, we note that the 
district court heard from Father’s attorney 
that the conditions in the home had been 
remedied. The guardian ad litem (GAL) 
reiterated that Parents’ attorneys had sug-
gested that the home was now clean and 
safe for Child. The GAL stated that Child 
and Parents share a strong bond and that 
Child was suffering from anxiety due to 
his separation from Parents. The GAL 
believed it was safe to return Child to 
Parents. Moreover, the criminal allegations 
against Father, which had brought Child 
into CYFD’s custody in the first place, 
were a product of mistaken identity and 
had been dismissed months earlier. Based 
upon this testimony, we disagree with 
CYFD’s characterization that the district 
court disregarded Child’s health and safety. 

CONCLUSION
{16}	 For the foregoing reasons, we affirm.

{17}	 IT IS SO ORDERED.
MEGAN P. DUFFY, Judge

WE CONCUR:
JENNIFER L. ATTREP, Judge
KRISTINA BOGARDUS, Judge
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Opinion

J. Miles Hanisee, Judge.
{1}	 Defendant Thomas Chavez, a con-
victed sex offender, appeals the district 
court’s order that his supervised proba-
tion be continued for an additional two 
and one-half years following his initial, 
mandatory five-year probationary term 
under NMSA 1978, Section 31-20-5.2(B) 
(2003). Defendant argues that the district 
court’s order should be reversed because 
(1) the statute is void for vagueness, or (2) 
the State failed to meet its burden under 
the statute of proving to a reasonable 
certainty that Defendant should remain 
on probation for an additional period 
of time. We conclude that, as a matter of 
first impression, Section 31-20-5.2(B) is 
not void for vagueness. We also conclude 
that the appropriate standard of review for 
whether the State met its burden is abuse 
of discretion. The district court did not 
abuse its discretion in concluding that the 
State proved to a reasonable certainty that 
Defendant should remain on probation, 
and we affirm.
BACKGROUND
{2}	 In 2007, Defendant pled guilty to 
two counts of criminal sexual contact of 
a minor (CSCM) and contributing to the 

delinquency of a minor. Defendant was 
sentenced to twenty-two and one-half 
years’ imprisonment, all but five of which 
were suspended. In accordance with Sec-
tion 31-20-5.2(A), Defendant was also 
sentenced to an indeterminate period of 
supervised probation of not less than five 
and not more than twenty years. See id. 
(“When a district court defers imposition 
of a sentence for a sex offender, or suspends 
all or any portion of a sentence for a sex 
offender, the district court shall include 
a provision in the judgment and sentence 
that specifically requires the sex offender 
to serve an indeterminate period of su-
pervised probation for a period of not less 
than five years and not in excess of twenty 
years.”). Defendant was placed on proba-
tion beginning on September 6, 2011, but 
was not released from prison until the end 
of 2013 because he did not have a place to 
reside upon being paroled, and a bed was 
not available at a halfway house until then.
{3}	 In April 2016, near the end of Defen-
dant’s initial five-year period of probation, 
the State filed a motion under Section 
31-20-5.2(B) requesting that Defendant 
remain on probation for an additional 
two and one-half years. The district court 
held hearings on the State’s motion in 
August and September 2016. The State 
highlighted that Defendant accumulated 

“over a hundred offenses” related to his 
Global Positioning System (GPS) elec-
tronic monitoring that occurred while he 
was on probation, as well as the fact that 
Defendant served two years of parole in 
custody, which reduced the period of time 
Defendant served on probation within the 
community. The State also pointed out that 
during his interview for his pre-sentence 
report (PSR), Defendant stated that if he 
was stressed, he could recidivate.
{4}	 Defendant argued that “the State 
has not presented sufficient evidence to 
prove to a reasonable certainty that [he] 
should remain on probation.” Defendant 
emphasized that his probation had never 
been revoked. Defendant acknowledged 
that his probation officer filed reports on 
two GPS violations and sanctioned him 
with fifty-two hours of community service, 
but argued that with respect to the first 
written-up GPS violation, Defendant did 
not know his GPS unit was out of con-
tact with the larger monitoring system. 
Regarding the second written-up GPS 
violation, Defendant argued that, although 
his location was unknown for thirty-four 
minutes in the middle of the night because 
his GPS unit’s battery had died, he plugged 
it in as soon as he realized it was dead, and, 
lacking his own transportation, he could 
not have gone anywhere during the time 
his GPS unit was offline.
{5}	Defendant asserted that the State 
did not provide the district court with 
“behavioral type facts . . . for why [De-
fendant] is in need of more rehabilitative 
services.” Defendant also contested his 
probation officer’s conclusion that he 
would benefit from continued probation, 
arguing, “[I] think the State can make that 
argument for every single person on pro-
bation. . . . [T]hat’s not what the burden 
is here for the State and that’s not what 
the purpose of probation is. The statute 
doesn’t say the [district c]ourt should 
look and see if somebody could benefit 
from another two and one-half years of 
probation. [Defendant] has almost wholly 
complied with his term of probation, and 
he’s done it pretty well.” Finally, Defen-
dant discounted his statement during his 
PSR interview that if stressed he might 
recidivate, arguing that since then he has 
taken advantage of mental and physical 
health care to manage his stress, and 
that he has registered as a sex offender as 
required every quarter.
{6}	 At the conclusion of the hearings, 
the district court acknowledged that “[i]
n some ways, the [d]efendant always gets 
hammered . . . [I]f the [d]efendant[ is] do-
ing well on conditions of release, then [the 
State] argue[s,] ‘Hey, it’s working, therefore 
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we need to . . . keep him on it. If he’s not 
doing well, it shows we need to keep him 
on it.’ So that’s one of those things which 
carries . . . very little weight as far as what 
you look at.” Nonetheless, the district court 
found that “[t]here were two violations” 
and granted the State’s motion although 
“Defendant has made progress[.]” The 
district court then ordered Defendant to 
remain on probation for another two and 
one-half years with the same terms and 
conditions as before, but eliminated GPS 
monitoring. Defendant’s timely appeal 
followed.
DISCUSSION
I. �Section 31-20-5.2(B) Is Not Void for 

Vagueness
{7}	 Section 31-20-5.2(B) provides: 
	� A district court shall review the 

terms and conditions of a sex of-
fender’s supervised probation at 
two and one-half year intervals. 
When a sex offender has served 
the initial five years of supervised 
probation, the district court shall 
also review the duration of the sex 
offender’s supervised probation at 
two and one-half year intervals. 
When a sex offender has served 
the initial five years of supervised 
probation, at each review hearing 
the state shall bear the burden of 
proving to a reasonable certainty 
that the sex offender should re-
main on probation.

Defendant challenges the last sentence 
of this provision as void for vagueness, 
arguing that it does not provide “guidance 
. . . as to the factors a court should rely 
upon” in deciding whether a defendant 
should remain on probation. Defendant 
elaborates that it is “unclear . . . what the 
State must prove to continue [Defendant] 
on probation[,]” and that “[t]he [L]egisla-
ture did not properly define the measure 
by which to [decide] extensions brought 
under Section 31-20-5.2(B).”
{8}	 The State responds that “a reasonable 
and practical construction of the language 
contained in Section 31-20-5.2(B) pro-
vides adequate guidance as to a district 
court’s determination as to duration of 
a sex offender’s probation.” The State 
contends that “Section 31-20-5.2(B) is 
a sentencing provision that, like other 
sentencing provisions, the Legislature 
intended to be broad; and it provides a dis-
trict court with the discretion to consider a 
myriad of factors in determining whether 
a sex offender should remain on super-
vised probation after the initial five-year 
period.” Specifically, the State argues, the 
phrase “reasonable certainty” from Section 
31-20-5.2(B) is an “objective standard of 
proof ” that provides “a workable guideline 
for a district court to determine whether 
to continue a sex offender’s supervised 

probation.” Similarly, the State argues that 
the phrase “should remain on probation” 
is a “workable guideline for a district court 
to objectively apply under the facts and 
circumstances in each case.” According to 
the State, the broad discretion that Section 
31-20-5.2(B) grants district court judges 
does not make the statute impermissibly 
vague. 
A. Standard of Review
{9}	 A vagueness challenge to the constitu-
tionality of a statute is grounded in the Due 
Process Clause of the Fourteenth Amend-
ment of the U.S. Constitution. See U.S. 
Const. amend. XIV, § 1 (“[N]or shall any 
State deprive any person of life, liberty, or 
property, without due process of law[.]”); 
Kolender v. Lawson, 461 U.S. 352, 353-54 
(1983) (“We conclude that the statute as it 
has been construed is unconstitutionally 
vague within the meaning of the Due Pro-
cess clause of the Fourteenth Amendment 
by failing to clarify what is contemplated 
by the requirement that a suspect provide 
a ‘credible and reliable’ identification.”); 
Vill. of Hoffman Estates v. Flipside, Hoffman 
Estates, Inc., 455 U.S. 489, 497 (1982) (“A 
law . . . may . . . be challenged on its face 
as unduly vague[] in violation of due pro-
cess. . . . [I]f arbitrary and discriminatory 
enforcement is to be prevented, laws must 
provide explicit standards for those who 
apply them.” (internal quotation marks 
and citation omitted)); Grayned v. City of 
Rockford, 408 U.S. 104, 108 (1972) (“It is a 
basic principle of due process that an en-
actment is void for vagueness if its prohibi-
tions are not clearly defined.”). “We review 
a vagueness challenge de novo in light of 
the facts of the case and the conduct which 
is prohibited by the statute.” State v. Smile, 
2009-NMCA-064, ¶ 17, 146 N.M. 525, 
212 P.3d 413 (internal quotation marks 
and citation omitted). “[B]ecause there is 
a strong presumption of constitutionality 
underlying each legislative enactment, 
[the d]efendant has the burden of proving 
the statute is unconstitutional beyond all 
reasonable doubt.” Id. (alteration, internal 
quotation marks, and citation omitted). 
Defendant can meet this burden in two 
ways: 
	� He can either demonstrate that 

the statute fails to allow indi-
viduals of ordinary intelligence 
a fair opportunity to determine 
whether their conduct is pro-
hibited, or he can demonstrate 
that the statute permits police 
officers, prosecutors, judges, or 
juries to engage in arbitrary and 
discriminatory enforcement of 
the statute, which occurs because 
the statute has no standards or 
guidelines and therefore allows, 
if not encourages, subjective and 
ad hoc application. 

Id. ¶ 18 (alteration, internal quotation 
marks, and citation omitted). Here, De-
fendant advances his challenge based only 
on the second prong of the vagueness 
analysis—that is, he contends that Sec-
tion 31-20-5.2(B) “permits police officers, 
prosecutors, judges, or juries to engage in 
arbitrary and discriminatory enforcement” 
of that which the statute permits. See Smile, 
2009-NMCA-064, ¶ 18 (internal quotation 
marks and citation omitted). 
{10}	 “Appellate courts have a duty to 
construe a statute in such a manner that 
it is not void for vagueness if a reasonable 
and practical construction can be given to 
its language.” State v. Duttle, 2017-NMCA-
001, ¶ 13, 387 P.3d 885 (internal quotation 
marks and citation omitted). Determining 
whether Section 31-20-5.2(B) is vague re-
quires us to engage in statutory interpreta-
tion, which we review de novo. See Duttle, 
2007-NMCA-001, ¶ 14. “Our ultimate goal 
in statutory construction is to ascertain and 
give effect to the intent of the Legislature.” 
State v. Smith, 2004-NMSC-032, ¶ 8, 136 
N.M. 372, 98 P.3d 1022 (internal quotation 
marks and citation omitted). “The legisla-
tive history of the statute, including histori-
cal amendments, and whether it is part of 
a more comprehensive act, is instructive 
when searching for the spirit and reason 
the Legislature utilized in enacting the 
statute.” State v. Davis, 2003-NMSC-022, 
¶ 6, 134 N.M. 172, 74 P.3d 1064 (citation 
omitted). “We begin by looking first to the 
words chosen by the Legislature and the 
plain meaning of the Legislature’s language.” 
Duttle, 2017-NMCA-001, ¶ 14 (internal 
quotation marks and citation omitted). 
“When a statute contains language which 
is clear and unambiguous, the appellate 
courts must give effect to that language and 
refrain from further statutory interpreta-
tion.” Id. (alteration, internal quotation 
marks, and citation omitted). In reviewing 
a statute to determine whether it is uncon-
stitutionally vague, “[t]he statute must be 
read and considered as a whole so as to as-
certain its legislative intent, and the statute’s 
words and phrases are to be considered in 
their generally accepted meaning.” State v. 
Segotta, 1983-NMSC-092, ¶ 5, 100 N.M. 
498, 672 P.2d 1129. “All of the provisions 
of a statute, together with other statutes in 
pari materia [on the same subject], must be 
read together to ascertain legislative intent.” 
Davis, 2003-NMSC-022, ¶ 12. 
{11}	 Additionally, we review void-for-
vagueness constitutional claims even 
when they are not preserved below. State 
v. Laguna, 1999-NMCA-152, ¶ 23, 128 
N.M. 345, 992 P.2d 896. Defendant does 
not indicate how he preserved his vague-
ness challenge below nor does our review 
of the record so indicate, and thus we 
presume it was not preserved, although 
we nonetheless proceed to reviewing it.
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B. Analysis
{12}	 To determine that Section 31-20-
5.2(B) “permits police officers, prosecu-
tors, judges, or juries to engage in arbitrary 
and discriminatory enforcement of the 
statute, which occurs because the stat-
ute has no standards or guidelines and 
therefore allows, if not encourages, sub-
jective and ad hoc application[,]” Smile, 
2009-NMCA-064, ¶  18, Defendant asks 
us to find two phrases from Section 31-
20-5.2(B) unconstitutionally vague: “rea-
sonable certainty” and “should remain on 
probation.”
{13}	 Beginning with “reasonable cer-
tainty,” we first look to its plain meaning. 
“Reasonable” is defined as “[f]air, proper, 
or moderate under the circumstances; sen-
sible.” Reasonable, Black’s Law Dictionary 
(11th ed. 2019). “Certainty” is defined as 
“[t]he quality, state, or condition of being 
indubitable or certain, esp[ecially] upon a 
showing of hard evidence” or “[a]nything 
that is known or has been proven to be 
true.” Certainty, Black’s Law Dictionary 
(11th ed. 2019). In case law, “reasonable 
certainty” is typically used in the context 
of a probation violation hearing, in which 
we have held the term to mean “the [s]tate 
must introduce evidence that a reasonable 
and impartial mind would be inclined to 
conclude that the defendant has violated 
the terms of probation.” State v. Leon, 
2013-NMCA-011, ¶ 36, 292 P.3d 493. We 
are guided, if not bound by, Leon’s defini-
tion of the term “reasonable certainty” 
despite our recognition that Section 31-
20-5.2(B) is part of the sentencing article 
of the criminal procedure chapter of the 
New Mexico Statutes Annotated. But given 
that the phrase “reasonable certainty” does 
not appear elsewhere within the sentenc-
ing article, we are unable to rely on other 
statutory sentencing provisions to help 
supply the plain meaning of “reasonable 
certainty.” 
{14}	 Next, looking to the intent of the 
Legislature, when the bill that was eventu-
ally codified as the amended Section 31-20-
5.2(B) was being drafted, the initial draft 
did not specify the state’s burden of proof. 
Indeed, the Fiscal Impact Report for the bill 
reflected feedback from the Office of the 
New Mexico Attorney General that, among 
other provisions it lacked, “[t]he procedure 
for review at two and one-half year intervals 
fails to address burden of proof[.]” Fiscal Im-
pact Report, H.B. 2, 3, 4, and 8, 46th Leg., 1st 
Special Sess., 10 (N.M. Oct. 31, 2003) https://
www.nmlegis.gov/ Sessions/03%20Special/
firs/HB0002.pdf. The version of the bill that 
passed the Legislature ultimately specified 
that the burden of proof was “reasonable 
certainty.” House Bills 2, 3, 4, 5, and 8, 46th 
Leg., 1st Special Sess., 19 (N.M. 2003) https://
www.nmlegis.gov/Sessions/03%20Special/
FinalVersions/house/HB0002.pdf.  From 

this legislative history, it is clear that the 
Legislature considered and intended to use 
the phrase “reasonable certainty” to describe 
the State’s burden of proof for whether a sex 
offender should remain on probation, one 
with which the State and some, if not all, 
probationers are familiar by virtue of its use 
in the probation revocation context.
{15}	 Guided as we are first by the words 
chosen by the Legislature, and aided by 
the manner in which our case law defines 
“reasonable certainty” in a circumstance 
which we view to present a similar inquiry, 
we conclude the plain meaning of “reason-
able certainty” is clear. In resolving whether 
a probationer should remain on probation 
for additional time under Section 31-20-
5.2(B), reasonable certainty means evidence 
that a reasonable and impartial mind would 
be inclined to conclude justifies that the sex 
offender should remain on probation. See 
Leon, 2013-NMCA-011, ¶ 36. 
{16}	 We next assess the meaning of the 
phrase “should remain on probation.” This 
time, our answer derives from the plain 
meaning of the words themselves, which 
are self-explanatory when considered 
within the overarching statute of which 
they are part. Moreover, in considering 
whether the plain language lacks suf-
ficient applicatory guidance, Section 
31-20-5.2(A) contains a list of relevant 
factors for a district court to consider in 
deciding the terms and conditions of a sex 
offender’s supervised probation, once the 
district court has decided to either defer 
imposition or suspend any portion of a sex 
offender’s sentence:
	� (1)	 the nature and circum-

stances of the offense for which 
the sex offender was convicted 
or adjudicated;

	� (2)	 the nature and circum-
stances of a prior sex offense 
committed by the sex offender;

	� (3)	 rehabilitation efforts en-
gaged in by the sex offender, 
including participation in treat-
ment programs while incarcer-
ated or elsewhere;

	� (4)	 the danger to the com-
munity posed by the sex offender; 
and

	� (5)	 a risk and needs assess-
ment regarding the sex offender, 
developed by the sex offender 
management board of the New 
Mexico sentencing commission 
or another appropriate entity, to 
be used by appropriate district 
court personnel.

While the provision at issue, Section 31-
20-5.2(B), is challenged by Defendant as 
impermissibly vague, we are obliged to 
read and consider Section 31-20-5.2 “as 
a whole so as to ascertain its legislative 
intent, and the statute’s words and phrases 

are to be considered in their generally 
accepted meaning.” Segotta, 1983-NMSC-
092, ¶ 5. In doing so, we conclude that in 
deciding whether a sex offender should 
remain on probation under Section 31-
20-5.2(B), the district court may remain 
guided by the relevant factors set forth in 
Section 31-20-5.2(A). 
{17}	 Defendant argues that these factors 
“should no longer be relevant in deciding 
whether to continue probation” because 
two of the five are inapplicable to a post-
incarceration probation-extension query. 
But beyond this bare-bones argument, 
Defendant advances no legal reason why 
the district court cannot, or should not, 
utilize the factors from Section 31-20-
5.2(A), along with information—standard 
to any probationary inquiry—related to a 
defendant’s performance on probation in 
deciding whether a sex offender should 
remain on probation under Section 31-20-
5.2(B). We acknowledge that determining 
the terms and conditions of a sex offender’s 
supervised probation is a somewhat dif-
ferent inquiry from deciding whether a 
sex offender should remain on probation, 
but both inquiries are part and parcel of 
the same overarching purpose of Section 
31-20-5.2, which is to provide guidance 
to the district court in adjudicating a sex 
offender’s indeterminate period of super-
vised probation. Because we must read “[a]
ll of the provisions of a statute” together, 
Davis, 2003-NMSC-022, ¶ 12, we look 
to Section 31-20-5.2(A) in interpreting 
Section 31-20-5.2(B)’s “should remain on 
probation” language. We do not engage 
in further statutory interpretation of the 
phrase “should remain on probation,” such 
as analysis of the Legislature’s intent in 
including the phrase in the statute, since 
it is not ambiguous and its plain meaning 
is clear from the words themselves and 
the phrase’s statutory context. See Duttle, 
2017-NMCA-001, ¶ 14 (“When a statute 
contains language which is clear and 
unambiguous, the appellate courts must 
give effect to that language and refrain 
from further statutory interpretation.” 
(alteration, internal quotation marks, and 
citation omitted)).
{18}	 Because “reasonable certainty” 
has a specific meaning that has been 
clearly defined by analogous case law, and 
“should remain on probation” has a clear 
plain meaning with applicable statutory 
standards, we decline to hold that Section 
31-20-5.2(B) is so vague that “the stat-
ute permits police officers, prosecutors, 
judges, or juries to engage in arbitrary and 
discriminatory enforcement of the statute, 
which occurs because the statute has no 
standards or guidelines and therefore 
allows, if not encourages, subjective and 
ad hoc application.” Smile, 2009-NMCA-
064, ¶ 18 (internal quotation marks and 
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citation omitted). First, by its very terms 
the statute does not permit its arbitrary 
and discriminatory enforcement. As we 
have discussed, “reasonable certainty” is 
defined in the case law. See Leon, 2013-
NMCA-011, ¶ 36 (defining reasonable 
certainty in the context of probation vio-
lations). Second, the discretionary factors 
identified in Section 31-20-5.2(A) can 
also be utilized by district court judges in 
a consistent manner to evaluate whether a 
sex offender should remain on probation 
under Section 31-20-5.2(B). See Duttle, 
2017-NMCA-001, ¶ 13 (“Appellate courts 
have a duty to construe a statute in such 
a manner that it is not void for vagueness 
if a reasonable and practical construction 
can be given to its language.” (internal 
quotation marks and citation omitted)). 
{19}	 Considered as part of the statute by 
which district courts make discretionary 
custodial or probationary determinations 
in the context of the uniquely pernicious 
offense of child sexual abuse, Section 
31-20-5.2(B) simply cannot be read to 
lack “standard or guidelines” such that 
it encourages “subjective and ad hoc ap-
plication.” See Smile, 2009-NMCA-064, 
¶¶ 18, 20-21 (describing the appellant’s 
burden in challenging a statute on grounds 
of vagueness and concluding that the ag-
gravated stalking statute was not uncon-
stitutionally vague because it had “clear 
guidelines regarding what circumstances 
will escalate the misdemeanor crime to a 
felony offense[,]” and because the pros-
ecutor’s choice to charge the defendant 
with felony aggravated stalking “did not 
require any arbitrary discretion”); see also 
Segotta, 1983-NMSC-092, ¶ 8 (conclud-
ing that NMSA 1978, Section 31-18-15.1 
(1979, amended 2009), a sentencing stat-
ute, was not void for vagueness simply 
because it asked the court “to exercise in-
dependent judgment if it determined that 
extraordinary mitigating or aggravating 
circumstances were present,” and because 
the phrase “ ‘aggravating or mitigating 
circumstances’ . . . has a long history and 
appears in the sentencing statutes of other 
states[,]” even though the statute did not 
directly define aggravating or mitigating 
circumstances); State v. Greenwood, 2012-
NMCA-017, ¶ 46, 271 P.3d 753 (finding 
that NMSA 1978, Section 30-47-4(D) 
(1990) (abuse of a resident; criminal pen-
alties) was not unconstitutionally vague 
because a “prosecutor, judge, or jury [can] 
distinguish between innocent conduct 
and conduct threatening harm,” and thus 
it did not matter that the statute did not 
“require the neglect to occur within or 
by a person employed by a care facility” 
(internal quotation marks and citation 
omitted)); Laguna, 1999-NMCA-152, ¶ 33 
(concluding that the distinction between 
the first and second degree offenses in the 

kidnapping statute was not unconstitu-
tionally vague because it did not afford 
“too much discretion to the police and too 
little notice to citizens[,]” and an officer, 
prosecutor, judge, or jury would be able 
“to distinguish between innocent conduct 
and conduct threatening harm” (internal 
quotation marks and citations omitted)); 
State v. Andrews, 1997-NMCA-017, ¶ 13, 
123 N.M. 95, 934 P.2d 289 (holding that the 
concealing identity statute, NMSA 1978, 
Section 30-22-3 (1963), which criminal-
ized concealing one’s true name or identity, 
was not so vague that it encouraged arbi-
trary or discriminatory law enforcement 
because “[t]he officer’s inquiry is limited . 
. . to what is necessary to perform a lawful 
duty, which . . . was to check on the valid-
ity of the driver’s license [and stating that 
t]he statute does not permit open-ended 
inquiry or inquiry without standards”). 
{20}	 Lastly, we also agree with the State 
that Section 31-20-5.2(B)’s broad grant 
of discretion to the district court, which 
is similar to that discretion granted by 
Section 31-20-5.2(A), or most any other 
sentencing statute, does not itself render 
the statute void for vagueness. After all, 
“New Mexico courts have long recognized 
that read in their entirety, the sentencing 
statutes evidence a legislative intent that 
the district court have a wide variety of 
options by which to sentence.” State v. 
Lindsey, 2017-NMCA-048, ¶ 22, 396 P.3d 
199 (alterations, internal quotation marks, 
and citation omitted). The district court’s 
discretion under Section 31-20-5.2(B) to 
order a sex offender to remain on pro-
bation for another period of time, here 
two-and-one-half years, does not equate 
to an absence of guidance—statutory 
or otherwise—in making that decision. 
Accordingly, we hold that Section 31-20-
5.2(B) is not void for vagueness.
II. �The District Court Did Not Abuse 

Its Discretion in Ordering  
Defendant to Remain on Probation

{21}	 Defendant contends that “there was 
not substantial evidence to support the 
[district] court’s order of continued proba-
tion.” Specifically, Defendant argues that 
the “electronic monitoring mishaps” were 
ultimately dismissed by the district court 
as “unfounded” and that continuing De-
fendant on probation is not justified by his 
statement during his PSR interview that he 
might reoffend if he was under stress, given 
his completion of sex offender counseling. 
Defendant further argues that the State’s 
argument that Defendant completed part 
of his probationary term while in custody 
and thus should continue on probation 
out of custody for a longer period of time 
“doubly punishe[s him] for having to 
wait for halfway house space to open up.” 
Additionally, Defendant maintains that 
the district court’s order that Defendant 

remain on probation was “not based upon 
any articulated factual findings.” 
{22}	 The State responds that the district 
court “relied primarily on Defendant’s two 
[probation] violations” in ordering him to 
remain on probation, that sufficient evi-
dence supports those two violations, and 
that the district court credited Defendant’s 
overall compliance with counseling and 
made the “split ruling” that Defendant 
need not undergo GPS monitoring dur-
ing his continued probation, and thus the 
district court appropriately considered the 
evidence presented at the hearing.
{23}	 We first decide the standard of re-
view to apply when considering whether 
the district court erred in ordering De-
fendant to remain on probation pursu-
ant to Section 31-20-5.2(B). We review 
a defendant’s challenge to the terms and 
conditions of his probation for an abuse 
of discretion. State v. Green, 2015-NMCA-
007, ¶ 9, 341 P.3d 10. Section 31-20-5.2(A) 
requires the district court to “conduct a 
hearing to determine the terms and condi-
tions of supervised probation for [a] sex 
offender.” Although Defendant does not 
challenge the terms and conditions of his 
probation, Defendant’s challenge arises 
from Section 31-20-5.2(B), which requires 
the district court to “review the duration 
of the sex offender’s supervised probation 
at two and one-half year intervals[,]” and 
states that “at each review hearing the 
state shall bear the burden of proving to a 
reasonable certainty that the sex offender 
should remain on probation.” Addition-
ally, we review sentencing for an abuse 
of discretion, and Section 31-20-5.2(B) 
is a sentencing statute. See Lindsey, 2017-
NMCA-048, ¶ 22 (stating that sentencing 
is reviewed for an abuse of discretion). 
Given this statutory and jurisprudential 
context, we conclude that the applicable 
standard of review is abuse of discretion. 
{24}	 “To establish an abuse of discre-
tion, it must appear the district court 
acted unfairly or arbitrarily, or committed 
manifest error.” Green, 2015-NMCA-007, 
¶ 22 (alteration, internal quotation marks, 
and citation omitted). “[A] district court 
abuses its discretion when its decision is 
not supported by substantial evidence.” 
State v. Solano, 2009-NMCA-098, ¶ 7, 146 
N.M. 831, 215 P.3d 769 (internal quotation 
marks and citation omitted). Here, the 
district court found that “[t]here were two 
violations,” and that although “Defendant 
has made progress,” the district court 
nonetheless concluded that Defendant 
should remain on probation for another 
two and one-half years, with the same 
terms and conditions as before but without 
GPS monitoring. It does not appear from 
the district court’s ruling that it relied upon 
the State’s arguments regarding Defen-
dant’s statement during his PSR interview 
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that he could reoffend if under stress, or 
that because Defendant served part of his 
probation in custody, he should remain on 
probation longer. 
{25}	 Substantial evidence supports the 
district court’s finding of two violations 
of the terms and conditions of Defendant’s 
probation. Defendant’s probation officer 
filed reports on two GPS violations, and 
Defendant does not contest the district 
court’s finding of two violations on appeal. 
Although with respect to one violation, 
Defendant argued during the hearing that 
he was not aware that his GPS unit was out 
of contact, and with respect to the other vi-
olation, Defendant argued that he plugged 
in his GPS unit as soon as he was realized 
it was dead, Defendant does not dispute 
the underlying violations. Defendant’s 
probation officer also believed Defendant 

would benefit from continued probation. 
We recognize that such might often be the 
case when a defendant performs well on 
probation, but predominately good perfor-
mance while on probation cannot be held 
to mandate a conclusion that probation 
should be terminated and not continued 
for a longer period of time. But more to the 
nature of our review on appeal, the State 
met its burden of proof of reasonable cer-
tainty by presenting this evidence during 
the hearing. Given this evidence, coupled 
with the fact that the district court both ex-
tended probation but also eliminated GPS 
monitoring in recognition of Defendant’s 
progress, we cannot agree with Defendant 
that the district court abused its discretion 
by extending his sex offender probation for 
an additional period of two and one-half 
years. 

CONCLUSION
{26}	 For the foregoing reasons, we con-
clude that Section 31-20-5.2(B) is not 
unconstitutionally vague, and we affirm 
the district court’s granting of the State’s 
motion for Defendant to remain on proba-
tion under Section 31-20-5.2(B). 

{27}	 IT IS SO ORDERED.
J. MILES HANISEE, Judge

WE CONCUR:
JACQUELINE R. MEDINA, Judge
CYNTHIA A. FRY, Judge Pro Tempore
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Opinion

Megan P. Duffy, Judge.
{1}	 Child appeals his conviction for violating 
NMSA 1978, Section 30-20-13(D) (1981), 
which criminalizes willful interference with 
the educational process by threatening to 
commit any act that would disrupt the lawful 
mission, processes, procedures or functions 
of the school, arguing that the evidence is 
insufficient to sustain his conviction and 
that the statute, as applied to his speech in 
this case, violated his First Amendment 
rights. Because the record demonstrates 
that the mens rea element of this offense was 
evaluated under an incorrect general intent 
standard, we reverse and remand for a new 
trial.
BACKGROUND
{2}	 Child, age fourteen, and J.E., age eleven, 
were students at Capitan Middle School and 
High School. The school followed a four-day 
school week, and during the school bus ride 
home for the weekend on a Thursday after-
noon, J.E. sat across the aisle from Child. J.E. 
saw that Child had a camera and asked Child 
to take his picture; Child did so. J.E. asked 
Child why he brought his camera to school, 
and Child responded, “I’m making a kill list.” 
{3}	 J.E. was bothered by the statement and 
moved to a different seat. The next morning, 
he told his mother what had happened, and 
when school reconvened the following Mon-
day morning, J.E. arrived at 7:15 a.m. and told 
the school principal, Patti Nesbitt, what Child 

had said on the bus. Ms. Nesbitt informed 
the school counselor, Theresa Kennedy, and 
the two of them spoke with Child that morn-
ing. Ms. Nesbitt informed Child that school 
officials had received a report about his “hit 
list”; Child corrected her and said that it was 
a “kill list.” 
{4}	 Child did not bring a weapon to school 
on Monday and when Ms. Nesbitt searched 
his camera, laptop, and Kindle, she dis-
covered only four photos, all people Child 
stated were his friends. The photos did not 
include a photo of J.E. Ms. Nesbitt contacted 
Defendant’s grandmother and Ms. Kennedy 
called the police. Ms. Nesbitt further testified 
that the police investigation took about four 
hours, which interfered with her normal du-
ties. 
{5}	 On January 31, 2018, the State filed a 
petition alleging that Child was a delinquent 
child and asserted two counts against him—
Count 1 for attempt to commit aggravated 
assault with intent to commit a violent felony, 
contrary to NMSA 1978, Section 30-3-3 
(1977) (“Assault with intent to commit a vio-
lent felony consists of any person assaulting 
another with intent to kill or commit any 
murder[.]”), and Count 2 for violation of 
the school interference statute, contrary to 
Section 30-20-13(D). One day before trial, 
the State dismissed Count 1, concluding that 
it did not have sufficient evidence to prove 
that charge, and the parties proceeded with a 
bench trial on Count 2. The State called four 
witnesses: J.E., Ms. Nesbitt, Ms. Kennedy, 
and the police chief who participated in the 

investigation on the date of the incident. The 
defense called no witnesses. The district court 
found that Child had committed the delin-
quent act of violating Section 30-20-13(D) 
and sentenced him to two years’ probation. 
DISCUSSION
{6}	 Although Defendant challenges the 
sufficiency of the evidence to support his 
conviction, his argument fundamentally 
challenges whether the evidence in this case 
constitutes the charged offense. See State v. 
Barragan, 2001-NMCA-086, ¶ 24, 131 N.M. 
281, 34 P.3d 1157 (“Although framed as a 
challenge to the sufficiency of evidence, [the 
d]efendant’s argument requires us to engage 
in statutory interpretation to determine 
whether the facts of this case, when viewed 
in the light most favorable to the verdict, 
are legally sufficient to sustain a convic-
tion[.]”), overruled on other grounds by State 
v. Tollardo, 2012-NMSC-008, ¶ 37 n.6, 275 
P.3d 110. The parties disagree on the standard 
required for conviction under Section 30-20-
13(D), including what intent is required and 
whether the statute itself is unconstitutional 
as applied in this case because it criminally 
punishes speech. Thus, in order to evaluate 
the sufficiency of the evidence to support 
Child’s conviction, we must first evaluate the 
statutory standard required to sustain a con-
viction. “Interpreting the relevant statute[] is 
a question of law, which we review de novo.” 
State v. Herbstman, 1999-NMCA-014, ¶ 16, 
126 N.M. 683, 974 P.2d 177. “After reviewing 
the statutory standard, we apply a substantial 
evidence standard to review the sufficiency of 
the evidence at trial.” State v. Chavez, 2009-
NMSC-035, ¶ 11, 146 N.M. 434, 211 P.3d 891.
I.	 Section 30-20-13(D)
{7}	 The Legislature enacted Section 30-20-
13 in 1970, a time when states across the 
country were adopting similar statutory pro-
visions in response to organized disturbances 
on college campuses. See In re Jason W., 837 
A.2d 168, 172-73 (Md. 2003) (“The broad-
ening and focused application of trespass, 
disorderly conduct, or school disturbance 
laws was then a national phenomenon.”); id. 
at 173 (“The focus in 1970 . . . was on riots and 
organized demonstrations and disturbances 
that actually impeded the schools from carry-
ing out their administrative and educational 
functions.”); see also Sheldon R. Shapiro, 
Annotation, Participation of Student in Dem-
onstration on or Near Campus as Warranting 
Imposition of Criminal Liability for Breach of 
Peace, Disorderly Conduct, Trespass, Unlaw-
ful Assembly, or Similar Offense, 32 A.L.R. 3d 
551 (1970). The statute originally focused on 
interference occurring in or at public build-
ings. See State v. Silva, 1974-NMCA-072, ¶¶ 
2-3, 86 N.M. 543, 525 P.2d 903 (addressing 
the constitutionality of a prior version of 
Section 30-20-13(C) following a sit-in at the 
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Eastern New Mexico University president’s 
office, where police arrested the defendant 
after the university president repeatedly 
requested that those present leave). But in 
1981, the Legislature added Subsection (D), 
which provides: 
	� No person shall willfully interfere 

with the educational process of 
any public or private school by 
committing, threatening to commit 
or inciting others to commit any 
act which would disrupt, impair, 
interfere with or obstruct the law-
ful mission, processes, procedures 
or functions of a public or private 
school.

Section 30-20-13(D). A violation of Subsec-
tion (D) is a petty misdemeanor. Section 
30-20-13(F). 
{8}	 In its nearly forty-year history, Sub-
section (D) has not been construed by an 
appellate court in New Mexico. Federal 
courts, however, have evaluated the provi-
sion in several recent cases when considering 
whether arresting officers had probable cause 
to arrest children for actions undertaken at 
school that interfered with school or edu-
cational functions. See, e.g., Scott v. City of 
Albuquerque, 711 F. App’x 871, 873-74 (10th 
Cir. 2017) (discussing a middle school stu-
dent’s underlying arrest after leaving class 
early); A.M. v. Holmes, 830 F.3d 1123, 1148 
(10th Cir. 2016) (discussing a middle school 
student’s underlying arrest for “repeatedly 
fake-burping, laughing, and (later) leaning 
into the classroom”); Castaneda v. City of 
Albuquerque, 276 F. Supp. 3d 1152, 1158 
(D.N.M. 2016) (discussing a student’s un-
derlying arrest, which occurred after student 
had forgotten about his in-school suspension 
and reported to his regularly scheduled class, 
after which a detective allegedly came to 
student’s classroom, searched his backpack 
and pockets, handcuffed student with zip ties, 
and transported him to the juvenile detention 
center); G.M. ex rel. B.M. v. Casalduc, 982 F. 
Supp. 2d 1235, 1240 (D.N.M. 2013) (discuss-
ing a middle school student’s underlying 
arrest after refusing multiple requests to stop 
texting in class).
{9}	 Our evaluation and interpretation of 
our school interference statute presents a 
question of law that we review de novo. See 
Chavez, 2009-NMSC-035, ¶ 10; see also State 
v. Granillo, 2016-NMCA-094, ¶ 13, 384 P.3d 
1121 (stating that defining the mens rea ap-
plicable to the crime is a question of law that 
we review de novo). We are guided in our 

analysis by the longstanding, fundamental 
principle that “[a] criminal statute must be 
strictly construed and may not be applied 
beyond its intended scope for it is a funda-
mental rule of constitutional law that crimes 
must be defined with appropriate definite-
ness.” State v. Stephenson, 2017-NMSC-002, 
¶ 12, 389 P.3d 272 (alteration, internal quota-
tion marks, and citation omitted). “Therefore, 
we will not read a criminal statute to apply 
to particular conduct unless the legislative 
proscription is plain.” Id. (internal quotation 
marks and citation omitted).
A.	 Mens Rea
{10}	 We begin our statutory analysis by 
examining what mental state is required for 
conviction. Section 30-20-13(D) requires 
proof that a person “willfully interfere[d]” 
with the educational process by committing 
one of three acts set forth in the statute: (1) 
“committing,” (2) “threatening to commit,” 
or (3) “inciting others to commit any act 
which would disrupt, impair, interfere with 
or obstruct the lawful mission, processes, 
procedures or functions of a public or private 
school.” Defendant argues that the statute, 
by inclusion of the word “willfully,” requires 
proof that he intended that his statement 
would create a disruption at school. The 
State argues that only general intent is neces-
sary—that Defendant was aware of what he 
was doing when he made the threat and that 
there was no just cause or lawful excuse for 
making it. See 21 Am. Jur. 2d Criminal Law 
§ 113 (2019) (footnote omitted) (“To prove 
general intent, the state is not obligated to 
prove an intent to violate a particular statute 
but rather the intent to do the criminal act 
that violated the statute; in other words, all 
that is required is proof that the person acted 
intentionally in the sense that he was aware of 
what he was doing.”); see also State v. Brown, 
1996-NMSC-073, ¶  22, 122 N.M. 724, 931 
P.2d 69 (“A general intent crime . . . requires 
only a conscious wrongdoing, or the purpose-
ful doing of an act that the law declares to 
be a crime.” (internal quotation marks and 
citation omitted)).
{11}	 In Section 30-20-13(D), the Legisla-
ture declared that a person who “willfully” 
interferes with the educational process is 
subject to criminal punishment. “Willfully” 
connotes an element of mens rea, but the 
Legislature’s use of the word “willfully” in 
the statute is not dispositive of either specific 
or general intent—it has been used in both 
contexts within criminal statutes. Compare 
State v. Elliott, 2001-NMCA-108, ¶ 12, 131 

N.M. 390, 37 P.3d 107 (holding that NMSA 
1978, Section 31-3-9 (1999), which penal-
izes the “willful failure to appear,” is not a 
specific intent statute because “[t]he crime of 
failure to appear does not require any intent 
to do a further action or achieve a further 
consequence”), with Holguin v. Sally Beauty 
Supply Inc., 2011-NMCA-100, ¶¶ 18-19, 
29, 150 N.M. 636, 264 P.3d 732 (evaluating 
statutory provision allowing a merchant to 
detain a customer who has willfully con-
cealed merchandise and holding that the 
term “willfully” requires that the customer 
do more than merely put merchandise out 
of sight, it also requires a specific intent to 
convert merchandise without paying for it). 
Moreover, “willfully” does not enjoy a uni-
versal definition in New Mexico and has not 
otherwise been defined by statute or uniform 
jury instruction.1 Nevertheless, “willfully” is 
regularly equated with the concept of inten-
tional conduct. See, e.g., Anderson v. Territory, 
1887-NMSC-019, ¶ 3, 4 N.M. 213, 13 P. 21 
(“ ‘Willfully’ means that the act charged was 
intentionally done, and was not the result of 
accident or misfortune.” (internal quotation 
marks and citation omitted)); Willful, Black’s 
Law Dictionary (11th ed. 2019) (defining 
“willful” as “[v]oluntary and intentional, 
but not necessarily malicious”); id. (defin-
ing “willfulness” as “[t]he quality, state, or 
condition of acting purposely or by design; 
deliberateness; intention”).
{12}	 Applying this meaning, Section 30-
20-13(D) punishes “intentional interference” 
with the educational process, thus indicating 
that a violation of the school interference 
statute occurs when interference is the in-
tended result, as opposed to an inadvertent 
or unintentional consequence. The Tenth 
Circuit Court of Appeals recently construed 
the intent requirement in Section 30-20-
13(D) similarly, stating that the “New Mexico 
[L]egislature sought to bar conduct that was 
designed to ‘interfere with the educational 
process,’ rather than conduct that merely 
happened to have that effect.” Scott, 711 F. 
App’x at 877; id. at 876 (“The word ‘willfully’ 
suggests that a violation occurs only when a 
person acts with the conscious objective of 
‘interfering with the educational process.’ ” 
(alteration omitted)). “In other words, it 
is not enough that a person simply com-
mits an act that disrupts the functions of a 
school; to violate [S]ection 30-20-13(D), that 
person must act with the conscious purpose 
of interfering with the educational process.” 
Id. at 876 (alterations, omission, internal 

	 1State v. Billington, 2009-NMCA-014, ¶ 13, 145 N.M. 526, 201 P.3d 857 (“ ‘Willfully’ denotes the doing of an act without just cause or lawful 
excuse.” (quoting State v. Masters, 1982-NMCA-166, ¶ 8, 99 N.M. 58, 653 P.2d 889)); State v. Elliott, 2001-NMCA-108, ¶ 63, 131 N.M. 390, 37 
P.3d 107 (same); State v. Rosaire, 1996-NMCA-115, ¶ 16, 123 N.M. 250, 939 P.2d 597 (“We interpret ‘willfully,’ as used in [NMSA 1978,] Sec-
tion 33-2-46 [(1980)], to mean a conscious, purposeful failure to return within the time fixed as distinguished from an involuntary failure to 
return.”), aff ’d, 1997-NMSC-034, ¶ 15, 123 N.M. 701, 945 P.2d 66; State v. Elmquist, 1992-NMCA-119, ¶ 3, 114 N.M. 551, 844 P.2d 131 (“The 
term ‘willful’ has been defined as requiring proof that the person acted intentionally in the sense that he was aware of what he was doing.”); 
State v. Sheets, 1980-NMCA-041, ¶ 48, 94 N.M. 356, 610 P.2d 760 (“To meet the willfulness requirement, all that is required is proof that the 
person acted intentionally in the sense that he was aware of what he was doing.”). 
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	 2The parties did not raise any argument under Article II, Section 7 of the New Mexico Constitution, or argue that it provides greater protec-
tion than its federal counterpart. See State v. Gomez, 1997-NMSC-006, ¶¶ 22-23, 122 N.M. 777, 932 P.2d 1 (discussing the interstitial approach to 
preserving a question under the New Mexico Constitution). 

quotation marks, and citation omitted)). We 
agree with this reading. So construed, Section 
30-20-13(D) refers to a defendant’s intent to 
“do some further act or achieve some addi-
tional consequence”—interference with the 
educational process—and therefore, Section 
30-20-13(D) is a specific intent crime. State v. 
Bender, 1978-NMSC-044, ¶ 7, 91 N.M. 670, 
579 P.2d 796 (“When the definition refers to 
[the] defendant’s intent to do some further act 
or achieve some additional consequence, the 
crime is deemed to be one of specific intent.” 
(internal quotation marks and citation omit-
ted)). 
B.	 Actus Reus 
{13}	 The actus reus of the offense in this 
case is “threatening to commit any act 
which would disrupt, impair, interfere with 
or obstruct the lawful mission, processes, 
procedures or functions of a public or private 
school.” Section 30-20-13(D). Child argues 
that when Section 30-20-13(D) is used to 
punish threats, the statute unconstitution-
ally regulates speech. The State responds that 
Child’s words constituted a “true threat” and 
are not constitutionally protected speech. 
{14}	 While “[t]he First Amendment to 
the United States Constitution prohibits the 
government from enacting laws abridging the 
freedom of speech[,] . . . neither the United 
States nor the New Mexico Constitution2 
provides an absolute right to free speech.” Best 
v. Marino, 2017-NMCA-073, ¶ 23, 404 P.3d 
450 (stating that certain categories of speech 
are not protected by the First Amendment, 
including “advocacy intended, and likely, 
to incite imminent lawless action; obscen-
ity; defamation; speech integral to criminal 
conduct; so-called ‘fighting words’; child 
pornography; fraud; true threats; and speech 
presenting some grave and imminent threat 
the government has the power to prevent” 
(internal quotation marks and citations omit-
ted)), cert. denied, 2019-NMCERT-___ (No. 
S-1-SC-36586, Aug. 31, 2017). True threats 
enjoy no constitutional protection, and to the 
extent Section 30-20-13(D) is used to punish 
true threats, as the State contends here, the 
statute does not run afoul of the First Amend-
ment. See State v. Garcia, 2013-NMCA-005, 
¶¶ 20-21, 294 P.3d 1256 (stating that conduct 
that constitutes a true threat “is outside the 
realm of First Amendment protection”); 
see also Virginia v. Black, 538 U.S. 343, 344 
(2003) (“[T]he First Amendment permits a 
State to ban ‘true threats,’ which encompass 
those statements where the speaker means 
to communicate a serious expression of an 
intent to commit an act of unlawful violence 
to a particular individual or group of indi-
viduals[.]” (citations omitted)). 
{15}	 When a true threat is involved, the 
mens rea standard described above is what 

distinguishes criminal school interference 
from assault, also a petty misdemeanor. See 
NMSA 1978, § 30-3-1(B) (1963) (stating 
that “assault” consists of a “threat or menac-
ing conduct which causes another person 
to reasonably believe that he is in danger of 
receiving an immediate battery”). Section 
30-20-13(D) addresses the effect threats are 
intended to have upon the educational pro-
cess, rather than the effect they have upon 
the person; as the State correctly observed, 
Section 30-20-13(D) “is designed to allow 
schools to teach and students to learn without 
interference.” The State, having chosen to 
prosecute Child under Section 30-20-13(D) 
for school interference, must therefore prove 
that Child made a threat and that when mak-
ing the threat, Child intended to interfere 
with the educational process. 
II.	 Substantial Evidence 
{16}	 Having clarified the standard for a 
conviction, we turn to the evidence presented 
at trial to determine whether Child’s convic-
tion is supported by sufficient evidence. The 
district court made thorough and detailed 
findings at the conclusion of trial and we 
begin by reviewing the district court’s find-
ings on the mens rea element: 
	� Turning to the mens rea issue, the 

court finds that . . . when you look 
at the UJI that talks about intent 
and mens rea, we are able to discern 
intent not merely from what is said 
or from testimony that would elicit 
what did you mean [and] what did 
you want, but we are able to look at 
all of the facts and circumstances 
in the case. And on the willfulness 
circumstance, the court finds these 
factors . . . in our evidence today 
sufficient to satisfy the burden be-
yond a reasonable doubt: Number 
one, the way the conversation oc-
curred between [J.E.] and [Child] 
on the bus is such that there is 
this curious conversation going on 
about the camera.  .  .  .  And when 
you examine the time progression 
of that testimony, the conversation 
went to . . . “Why do you have the 
camera?” And our [Child] looks at 
the young man he just took a pic-
ture of, and he says, “I’m making a 
kill list.” And I think that supports 
a willfulness standard in this case. 
Then, turning to the balance of it, 
when we get to school on Monday 
and we have a conversation about a 
“hit list,” the correction is made to a 
“kill list.” And so I find that . . . those 
two circumstances demonstrate 
the willfulness and demonstrate the 
elements of general intent necessary 

to support a finding that [Child] 
committed the delinquent act of 
violating [Section] 30-20-13(D).

(Emphasis added.) In finding that the will-
fulness element was satisfied, the district 
court focused on whether Child intended to 
make the statement—the general intent stan-
dard—rather than whether Child’s intention 
in making the statement was to interfere with 
the educational process. The district court did 
not make any findings regarding Child’s spe-
cific intent to interfere with the educational 
process. Certainly, the district court should 
not be faulted given the absence of any prior 
interpretation of Section 30-20-13(D) by a 
New Mexico appellate court. Nevertheless, 
given our interpretation of Section 30-20-
13(D), it appears that an incorrect legal stan-
dard was applied to determine Child’s guilt. 
See State v. Gonzales, 1999-NMCA-027, ¶ 9, 
126 N.M. 742, 975 P.2d 355 (“It is a bedrock 
principle of appellate practice that appellate 
courts do not decide the facts in a case. Fact-
finding is the task of the trial judge or the jury. 
Our role is to determine whether the lower 
court has applied the law properly.”).
{17}	 “In a bench trial, the trial judge takes 
the place of the jury as the finder of fact[,]” 
and “[i]n this respect, the situation in this 
appeal is similar to an appeal predicated 
upon an error in an instruction of law given 
to a jury.” State v. Meisel, 2011-Ohio-6426, 
¶ 43 (holding that the trial court applied an 
incorrect legal standard to the elements of 
self-defense and reversing and remanding 
to the trial court to apply the correct law to 
the facts). In circumstances where the jury is 
incorrectly instructed on an element at issue 
in the case, our Supreme Court has said that 
“the error could be considered fundamental: 
The question of guilt would be so doubtful 
that it would ‘shock the conscience’ of this 
Court to permit the conviction to stand.” 
State v. Orosco, 1992-NMSC-006, ¶ 9, 113 
N.M. 780, 833 P.2d 1146. Further, “ ‘[i]f an 
instruction is facially erroneous it presents 
an incurable problem and mandates re-
versal.’  ” State v. Suazo, 2017-NMSC-011, 
¶ 26, 390 P.3d 674 (holding that the jury 
instruction misstated the mens rea element 
of second-degree murder and was therefore 
error requiring reversal (internal quotation 
marks and citation omitted)). Because the 
record indicates that the district court applied 
an incorrect legal standard to an essential 
element of this offense, we are compelled to 
reverse Child’s conviction. See, e.g., State v. 
Wiborg, 396 P.3d 258, 259-60 (Or. Ct. App. 
2017) (reversing and remanding for a new 
trial after the appellate court concluded that 
“the trial court applied an incorrect legal 
standard with regard to [an] element of the 
offense and, thus, did not make a finding on 
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an element necessary to convict.”); Common-
wealth v. Scott, 176 A.3d 283, 292 (Pa. Super. 
Ct. 2017) (“The trial court erred by applying 
an incorrect legal standard and finding [the 
defendant] guilty[.]  .  .  . Accordingly, [the 
court] must vacate the judgment of sentence 
and remand for a new trial.”).
{18}	 Because we reverse, “we are required 
to determine whether sufficient evidence was 
presented to support [the] conviction[] to 
avoid double jeopardy concerns should the 
[s]tate seek to retry [Child].” State v. Samora, 
2016-NMSC-031, ¶ 34, 387 P.3d 230; State v. 
Dowling, 2011-NMSC-016, ¶ 18, 150 N.M. 
110, 257 P.3d 930 (“If we find that sufficient 
evidence was presented at trial to support 
a conviction, then retrial is not barred.”). 
“The test for sufficiency of the evidence is 
whether substantial evidence of either a direct 
or circumstantial nature exists to support a 
verdict of guilty beyond a reasonable doubt 
with respect to every element essential to a 
conviction.” State v. Montoya, 2015-NMSC-
010, ¶ 52, 345 P.3d 1056 (internal quotation 
marks and citation omitted). Substantial evi-
dence is defined as “such relevant evidence as 
a reasonable mind might accept as adequate 
to support a conclusion[.]” State v. Salgado, 
1999-NMSC-008, ¶ 25, 126 N.M. 691, 974 
P.2d 661 (internal quotation marks and cita-
tion omitted). Reviewing courts “view the 

evidence in the light most favorable to the 
guilty verdict[.]” State v. Cunningham, 2000-
NMSC-009, ¶ 26, 128 N.M. 711, 998 P.2d 
176. As with our review when defective jury 
instructions mandate reversal, we evaluate 
whether the evidence was sufficient to sustain 
a conviction not under the instructions that 
should have been given, but rather, under the 
erroneous jury instructions that were given. 
See Dowling, 2011-NMSC-016, ¶ 18.
{19}	 Applying the general intent standard 
pursuant to Dowling, we hold that sufficient 
evidence was presented at trial to support the 
conviction. See id. The district court made de-
tailed findings about Child’s initial statement 
on the bus and his actions when questioned 
about it on Monday morning, concluding that 
“all of those circumstances satisfy a concern 
that there might be a propensity to actually 
engage in that conduct.” The State presented 
testimony that Child, after being asked why 
he had his camera at school and taking a 
picture of another student, said the reason 
he had his camera was that he was making a 
kill list. After J.E. reported the incident to the 
principal, Ms. Nesbitt, on Monday morning, 
she asked Child about it, saying there was a 
report of a “hit list.” He corrected her and 
said, “No, it’s a ‘kill list.’ ” Ms. Nesbitt inter-
preted this to mean a list involving targets 
and that students might be in jeopardy. Ms. 

Nesbitt further testified that she took the 
statement seriously and felt she needed to 
call the police when Child corrected her from 
“hit list” to “kill list” and because a student 
was afraid and felt threatened. Further, as 
set forth above, the district court relied on 
Child’s initial statement and his repetition 
and clarification of those words on Monday 
morning, without condition, explanation, or 
indication that he was not serious, to support 
a finding that Child willfully made his “kill 
list” statements. We agree with this analysis 
under the general intent approach employed 
by the district court. Viewing the evidence 
in the light most favorable to the verdict, we 
conclude that sufficient evidence supported 
the conviction, and retrial is therefore per-
missible.

CONCLUSION
{20}	 For the foregoing reasons, we reverse 
Child’s conviction and remand for a new trial 
consistent with this opinion. 

{21}	 IT IS SO ORDERED.
MEGAN P. DUFFY, Judge

WE CONCUR:
J. MILES HANISEE, Judge
JACQUELINE R. MEDINA, Judge
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Classified
Positions Assistant District Attorney

The Fifth Judicial District Attorney’s office 
has immediate positions open for new or 
experienced attorneys, in our Carlsbad and 
Roswell offices. Salary will be based upon 
the New Mexico District Attorney’s Salary 
Schedule with starting salary range of an 
Assistant Trial Attorney to a Senior Trial 
Attorney ($58,000 to $79,679). Please send 
resume to Dianna Luce, District Attorney, 
301 N. Dalmont Street, Hobbs, NM 88240-
8335 or e-mail to 5thDA@da.state.nm.us.

Assistant City Attorney
The City of Albuquerque Legal Department 
is hiring an Assistant City Attorney position 
in the Property and Finance division of the 
City Attorney’s Office. The position will 
administer the traffic arraignment program, 
approximately 20 hours per week, requiring 
the attorney to review, approve and negotiate 
agreements concerning traffic law violations. 
The attorney will also assist in areas of real 
estate and land use, governmental affairs, 
regulatory law, procurement, genera l 
commercial transaction issues, and civil 
litigation. The department’s team of attorneys 
provide legal advice and guidance to City 
departments and boards, as well as represent 
the City and City Council on matters before 
administrative tribunals and in New Mexico 
State and Federal courts. This is an excellent 
position for newly licensed attorneys seeking 
to establish themselves within the legal 
field of governmental affairs, or for more 
experienced attorneys desiring to provide 
public service. Attention to detail and strong 
writing skills are essential. Applicant must 
be an active member of the State Bar of New 
Mexico in good standing or able to attain bar 
membership within three months of hire. 
Salary will be based upon experience. Please 
submit a cover letter, resume and writing 
sample to attention of “Legal Department 
Assistant City Attorney Application” c/o 
Angela M. Aragon, Executive Assistant/HR 
Coordinator; P.O. Box 2248, Albuquerque, 
NM 87103, or amaragon@cabq.gov.

Assistant City Attorney
The City of Albuquerque Legal Department is 
hiring an Assistant City Attorney to provide 
legal services to the City’s Department of 
Municipal Development (“DMD”). The 
primary area of focus is public works 
construction law. The work includes, but is 
not limited to: contract drafting, analysis, and 
negotiations; regulatory law; procurement; 
general commercial transaction issues; 
intergovernmental agreements; dispute 
resolution; and civil litigation. Attention to 
detail and strong writing skills are essential. 
Five (5)+ years’ experience is preferred and 
must be an active member of the State Bar of 
New Mexico, in good standing. Please submit 
resume and writing sample to attention of 
“Legal Department DMD Assistant City 
Attorney Application” c/o Angela M. Aragon, 
Executive Assistant/HR Coordinator; P.O. 
Box 2248, Albuquerque, NM 87103, or 
amaragon@cabq.gov.

Personal Injury Attorney
Get paid more for your great work. Make a 
difference in the lives of others. Salary plus 
incentives paid twice a month. Great benefits. 
Outstanding office team culture. Learn more 
at www.HurtCallBert.com/attorneycareers. 
Or apply by email to Bert@ParnallLaw.com 
and write “Apples” in the subject line.
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Litigation Attorney
With 52 offices and over 1,500 attorneys, Lewis 
Brisbois is one of the largest and most presti-
gious law firms in the nation. Our Albuquerque 
office is seeking associates with a minimum 
of three years litigation defense experience. 
Candidates must have credentials from ABA 
approved law school, actively licensed by the 
New Mexico state bar, and have excellent writ-
ing skills. Duties include but are not limited to 
independently managing a litigation caseload 
from beginning to end, communicating with 
clients and providing timely reporting, appear-
ing at depositions and various court appear-
ances and working closely with other attorneys 
and Partners on matters. Please submit your 
resume along with a cover letter and two writ-
ing samples to phxrecruiter@lewisbrisbois.com 
and indicate “New Mexico Litigation Attorney 
Position”. All resumes will remain confidential. 

Commercial Liability Defense, 
Coverage Litigation Attorney P/T 
Maybe F/T
Our well-established, regional, law practice 
seeks a contract or possibly full time attorney 
with considerable litigation experience, in-
cluding familiarity with details of pleading, 
motion practice, and of course legal research 
and writing. We work in the are of insurance 
law, defense of tort claims, regulatory mat-
ters, and business and corporate support. A 
successful candidate will have excellent aca-
demics and five or more years of experience 
in these or highly similar areas of practice. 
Intimate familiarity with state and federal rule 
of civil procedure. Admission to the NM bar a 
must; admission to CO, UT, WY a plus. Apply 
with a resume, salary history, and five-page le-
gal writing sample. Work may be part time 20+ 
hours per week moving to full time with firm 
benefits as case load develops. We are open to 
"of counsel" relationships with independent 
solo practitioners. We are open to attorneys 
working from our offices in Durango, CO, 
or in ABQ or SAF or nearby. Compensation 
for billable hours at hourly rate to be agreed, 
generally in the range of $45 - $65 per hour. 
Attorneys with significant seniority and 
experience may earn more. F/T accrues ben-
efits. Apply with resume, 5-10p legal writing 
example to revans@evanslawfirm.com with 
"NM Attorney applicant" in the subject line."

Attorney
Insurance defense firm seeks attorney to 
assist with all aspects of litigation. 2-4 years 
of experience preferred. Possibility for 
partnership/partial ownership considered for 
the right candidate. Send resume and letter 
of interest to James Barrett c/o the Eaton Law 
Office, PO Box 25305, Albuquerque 87125 or 
email to jbarrett@eatonlaw-nm.com.

Deputy Director of Policy
The City Attorney’s Office seeks an individual 
to work on the evaluation, development 
and execution of the City’s public policy 
initiatives. The work requires strong writing, 
analytical and advocacy skills. The successful 
applicant will work closely with constituents 
and community agencies with a broad 
range of interests and positions to shape 
priorities to positively impact the residents of 
Albuquerque. The position serves as a liaison 
to our external partners (which may include 
governments and nonprofit organizations) 
and ensures that our advocacy outcomes 
are effectively identified and achieved. This 
person will track project status, timelines, 
deliverables, and project requirements. This 
role is heavily involved in outreach and 
works closely with the Chief Administrative 
Officer and City Attorney to ensure the 
City continues to address the needs and 
priorities of Albuquerque communities 
on an on-going basis . Requirements: 
Experience with underserved or vulnerable 
populations. Master’s Degree in related 
field or Juris Doctor. Juris Doctor strongly 
preferred. If attorney, must be licensed in 
New Mexico within six months of hire. In-
depth understanding of city, state, and federal 
legislative and budget processes and grant 
application, administration, and compliance. 
Strong commitment to social justice, policy 
advocacy and research. Salary DOE. Please 
apply on line at the City of Albuquerque’s 
website www.cabq.gov/jobs

Assistant Federal Public Defender- 
Las Cruces
2020-04
The Federal Public Defender for the District 
of New Mexico is seeking a ful l t ime, 
experienced trial attorney for the branch 
office in Las Cruces. More than one vacancy 
may be filled from this announcement. 
Federal salary and benefits apply. Applicant 
must have one year minimum criminal 
law trial experience, be team-oriented, 
exhibit strong writing skills as well as a 
commitment to criminal defense for all 
individuals, including those who may be 
facing the death penalty. Spanish fluency 
preferred. Writing ability, federal court, 
and immigration law experience will be 
given preference. Membership in the New 
Mexico Bar is required within the first year 
of employment. The private practice of law is 
prohibited. Selected applicant will be subject 
to a background investigation. The Federal 
Public Defender operates under authority of 
the Criminal Justice Act, 18 U.S.C. ' 3006A, 
and provides legal representation in federal 
criminal cases and related matters in the 
federal courts. The Federal Public Defender 
is an equal opportunity employer. Direct 
deposit of pay is mandatory. In one PDF 
document, please submit a statement of 
interest and detailed resume of experience, 
including trial and appellate work, with 
three references to: Stephen P. McCue, 
Federal Public Defender, FDNM-HR@fd.org. 
Reference 2020-04 in the subject. Writing 
samples will be required only from those 
selected for interview. Applications must 
be received by June 5th, 2020. Positions will 
remain open until filled and are subject to the 
availability of funding. No phone calls please. 
Submissions not following this format will 
not be considered. Only those selected for 
interview will be contacted.

Contract Counsel
T he  Ne w Me x ic o  P u bl ic  D e fe nd e r 
Department (LOPD) provides legal services 
to qualified adult and juvenile criminal 
clients in a professional and skilled manner 
in accordance with the Sixth Amendment to 
United States Constitution, Art. II., Section 
14 of the New Mexico State Constitution, 
Gideon v. Wainright, 372 U.S. 335 (1963), the 
LOPD Performance Standards for Criminal 
Defense Representation, the NM Rules of 
Professional Conduct, and the applicable case 
law. Contract Counsel Legal Services (CCLS) 
is seeking qualified applicants to represent 
indigent clients throughout New Mexico, as 
Contract Counsel. The LOPD, by and through 
CCLS, will be accepting Proposals for the 
November 1, 2020 – October 31, 2021 contract 
period. All interested attorneys must submit 
a Proposal by June 29, 2020 at 4:00 p.m. to 
be considered. For additional information, 
attorneys are encouraged to search the 
LOPD website (http://www.lopdnm.us) to 
download the Request for Proposals, as well 
as other required documents. Confirmation 
of receipt of the Request for Proposals must 
be received by email (ccls_RFP_mail@ccls.
lopdnm.us ) no later than midnight (MDT) 
on May 27, 2020.

Law Clerk in Deming or Silver City 
Administrative Office of the Courts 
The Sixth Judicial District Court is recruiting 
for a full-time unclassified Law Clerk position 
in Deming or Silver City, NM, #23600-
00054577. Target pay rate is $27.891 hourly. 
Opening Date: 05/04/2020 – Close Date: 
06/01/2020 at 4:00 p.m. A full description of 
the position and submission of Application 
for Employment or a Resume and a Resume 
Supplemental Form are located at link below. 
Proof of education and writing samples are 
required. Equal Opportunity Employer. 
https://humanresources.nmcourts.gov/
career-opportunities.aspx

mailto:jbarrett@eatonlaw-nm.com
mailto:revans@evanslawfirm.com
mailto:phxrecruiter@lewisbrisbois.com
http://www.cabq.gov/jobs
mailto:FDNM-HR@fd.org
http://www.lopdnm.us
mailto:ccls_RFP_mail@ccls.lopdnm.us
mailto:ccls_RFP_mail@ccls.lopdnm.us
https://humanresources.nmcourts.gov/
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Senior Trial Attorney
The Third Judicial District Attorney’s Office 
in Las Cruces is looking for: Senior Trial 
Attorney. Requirements: Licensed attorney to 
practice law in New Mexico plus a minimum 
of four (4) years as a practicing attorney in 
criminal law or three (3) years as a prosecuting 
attorney. Preferred Qualifications: Five 
(5) to seven (7) years or more of relevant 
prosecution experience. Salary Range: 
$66,293.76-$82,867.20. Salary will be based 
upon experience and the District Attorney’s 
Personnel and Compensation Plan. Submit 
Resume to Whitney Safranek, Human 
Resources Administrator at wsafranek@
da.state.nm.us. Further description of this 
position is listed on our website http://
donaanacountyda.com/. 

Trial Attorney
The Third Judicial District Attorney’s Office 
in Las Cruces is looking for: Trial Attorney 
- (This is a grant funded position through 
HIDTA and the position is contingent 
on continued funds from the grantor). 
Requirements:  L icensed at torney in 
New Mexico, plus a minimum of two (2) 
years as a practicing attorney, or one (1) 
year as a prosecuting attorney. Preferred 
Qualif ications: Two (2) or more years 
as a prosecuting attorney. Salary Range: 
$60,008.00-$74,994.40. Salary will be based 
upon experience and the District Attorney’s 
Personnel and Compensation Plan. Submit 
Resume to Whitney Safranek, Human 
Resources Administrator at wsafranek@
da.state.nm.us. Further description of this 
position is listed on our website http://
donaanacountyda.com/. 

Senior Assistant City Attorney
Fulltime regular, exempt position that 
represents the City in municipal court 
prosecutions, administrative hearings, and 
appeals in District Court. Juris Doctor 
Degree AND three year's experience in a 
civil law practice; at least one year of public 
law experience preferred. Must be a member 
of the New Mexico State Bar Association, 
licensed to practice law in the state of New 
Mexico, and remain active with all New 
Mexico Bar annual requirements. Valid 
driver's license may be required or preferred. 
Individuals should apply online through the 
Employment Opportunities link on the City 
of Las Cruces website at www.las-cruces.org. 
Resumes and paper applications will not be 
accepted in lieu of an application submitted 
via this online process. SALARY: $73,957.99 
- $110,936.99 / Annually OPENING DATE: 
05/11/20 CLOSING DATE: Continuous. 
This will be a continuous posting until filled. 
Applications may be reviewed every two 
weeks or as needed.

Urgent Need for Attorneys  
and Paralegals
The US Small Business Administration has 
an urgent need for Attorneys/Paralegals 
to review and close SBA Disaster Loans. 
Real Estate experience is a plus. Individuals 
waiting on bar results may apply. Attorneys 
must present a current bar card but may be 
licensed in any state. To search jobs, visit 
https://www.usajobs.gov/Search/?k=sba

2020 Bar Bulletin
Publishing and Submission Schedule

The Bar Bulletin publishes twice a month on the second and 
fourth Wednesday. Advertising submission deadlines are also on 

Wednesdays, three weeks prior to publishing by 4 pm. 

Advertising will be accepted for publication in the Bar Bulletin in accordance with standards 
and ad rates set by publisher and subject to the availability of space. No guarantees can be 
given as to advertising publication dates or placement although every effort will be made 
to comply with publication request. The publisher reserves the right to review and edit 
ads, to request that an ad be revised prior to publication or to reject any ad. Cancellations 
must be received by 10 a.m. on Thursday, three weeks prior to publication.

For more advertising information, contact: Marcia C. Ulibarri at  
505-797-6058 or email mulibarri@nmbar.org

The publication schedule can be found at  
www.nmbar.org/BarBulletin.

http://donaanacountyda.com/
http://donaanacountyda.com/
http://donaanacountyda.com/
http://donaanacountyda.com/
http://www.las-cruces.org
https://www.usajobs.gov/Search/?k=sba
mailto:mulibarri@nmbar.org
http://www.nmbar.org/BarBulletin
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Office Space

Miscellaneous

Want To Purchase
Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557, 
Denver, CO 80201Jefferson Corridor  

Prime Office Space
Class A space for 2-4 person practice. Four 
offices, conference area, and break area with 
High-end finishes. Building and monument 
signage available. For information call Larry 
Harvey or Shelly Branscom of NAI Maestas 
& Ward at 505-878-0001.

Market Place Executive Suites
Executive suites with Class A amenities. 
Conveniently located on Jefferson with quick 
access to Paseo and I25. Key-fob suite access, 
kitchen/coffee bar, and private outdoor space. 
For information call Larry Harvey or Shelly 
Branscom of NAI Maestas & Ward at 505-
878-0001.

Office Space
Approximately 1950 square feet in beautiful 
building at 1201 Lomas NW. Ample parking, 
walk to courthouses. Large conference room, 
four private offices, kitchen-file room, two 
bathrooms, CAT5 cabling, newly renovated. 
Call Robert Gorman 243-5442, or email 
rdgorman@rdgormanlaw.com.

Excellent NE Heights Location, 
Sedona Pointe Business Complex
Executive office suites conveniently located 
near Paseo del Norte and Louisiana. Our 
suites provide easy access and ample parking 
for tenants and clients. We provide the 
services you need for a low monthly cost. 
Our services include professional reception, 
phone, mail/package handling and high-
speed internet. We also provide conference 
rooms, notary services, 24-hour building 
access, utilities and janitorial services. Please 
visit our website, sampropertiesnm.com, or 
call us at 505-308-8662.

Oso Del Rio
Beautiful Rio Grande Boulevard office for 4-6 
lawyers & staff. 3707 sq. ft. available for lease 
July 1, 2020. Call David Martinez 343-1776; 
davidm@osolawfirm.com

Legal Assistant
The Rodey Law Firm is accepting resumes 
for a legal assistant position in its Santa 
Fe office. Candidate must have excellent 
organizational skills; demonstrate initiative, 
resourcefulness, and flexibility, be detail-
oriented and able to work in a fast-paced, 
multi-task legal environment with ability to 
assess priorities. Responsible for calendaring 
all deadlines. Must have a minimum of three 
(3) years experience as a legal assistant, 
proficient with Microsoft Office products and 
have excellent typing skills. Paralegal skills 
a plus. Firm offers comprehensive benefits 
package and competitive salary. Please 
send resume to jobs@rodey.com or mail to 
Human Resources Manager, PO Box 1888, 
Albuquerque, NM 87103.

Full-Time and Part-Time Attorneys
Jay Goodman and Associates Law Firm, 
PC is seeking one full-time and one part-
time attorney. If you are looking for more 
fulf i l ling legal opportunities, read on. 
Are you passionate about facilitating life 
changing positive change for your clients 
while having the flexibility to enjoy your 
lifestyle? If you are looking for meaningful 
professional opportunities that provide a 
healthy balance between your personal and 
work life, JGA is a great choice. If you are 
seeking an attorney position at a firm that is 
committed to your standard of living, and 
professional development, JGA can provide 
excellent upward mobile opportunities 
commensurate with your hopes and ideals. 
As we are committed to your health, safety, 
and security during the current health crisis, 
our offices are fully integrated with cloud 
based resources and remote access is available 
during the current Corona Virus Pandemic. 
Office space and conference facilities are also 
available at our Albuquerque and Santa Fe 
Offices. Our ideal candidate must be able to 
thrive in dynamic team based environment, 
be highly organized/reliable, possess good 
judgement/people/communication skills, and 
have consistent time management abilities. 
Compensation DOE. We are an equal 
opportunity employer and do not tolerate 
discrimination against anyone. All replies 
will be maintained as confidential. Please 
send cover letter, resume, and a references 
to: jay@jaygoodman.com. All replies will be 
kept confidential.

Multiple Trial Attorney Positions 
Available in the Albuquerque Area
The Thirteenth Judicial District Attorney’s 
Off ice is seeking entry level as well as 
experienced trial attorneys. Positions available 
in Sandoval, Valencia, and Cibola Counties, 
where you will enjoy the convenience of 
working near a metropolitan area while 
gaining valuable trial experience in a smaller 
off ice, which provides the opportunity 
to advance more quickly than is afforded 
in larger off ices. Salary commensurate 
with experience. Contact Krissy Saavedra 
kfajardo@da.state.nm.us or 505-771-7400 
for an application. Apply as soon as possible. 
These positions will fill up fast!

eNews
Get Your Business Noticed!

Advertise in our email  
newsletter, delivered to your 

inbox every Friday. 

Contact Marcia Ulibarri,  
at 505-797-6058 or  

email mulibarri@nmbar.org

Benefits:
• Circulation of 8,000
• Affordable pricing
• High open/click rates
• Schedule flexibility
• Popular content

Winner of the 2016 NABE Luminary Award for Excellence in Electronic Media

mailto:rdgorman@rdgormanlaw.com
mailto:davidm@osolawfirm.com
mailto:jobs@rodey.com
mailto:jay@jaygoodman.com
mailto:kfajardo@da.state.nm.us
mailto:mulibarri@nmbar.org
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New Way to 

Join the 
Client Protection Fund 

Commission!
 

The Client Protection Fund Commission is a statewide body whose purpose 
is to promote public confidence in the administration of justice and the 
integrity of the legal profession by investigating complaints and reimbursing 
losses caused by the dishonest conduct of lawyers admitted and licensed to 
practice law in the courts of New Mexico.
 
The Board of Bar Commissioners will make one appointment to the Client 
Protection Fund Commission for the remainder of an unexpired term through 
Dec. 31, 2021. Active status attorneys in New Mexico who would like to 
serve on the Commission should send a letter of interest and brief resume  
by June 10 to Kris Becker at kbecker@nmbar.org or fax to 505-828-3765.

Looking for a

GET INVOLVED?

CLIENT PROTECTION FUND

mailto:kbecker@nmbar.org





