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MODRALL SPERLING ANNOUNCES
NEW SHAREHOLDERS

Sonya Burke

Tomas Garcia

Sonya Burke practices primarily in insurance coverage defense, in which she represents insurance
companies and their insureds in a variety of contexts. Sonya represents professionals in professional
liability matters, and has represented realtors, attorneys, and contractors. She assists with construction
and design cases, employment matters including EEOC investigations, and breach of contract
litigation. Sonya received her law degree from Boston University School of Law, where she served as
the Administrative Editor of the BU Public Interest Law Journal in addition to representing indigent
defendants through the BU Criminal Clinic. She received her undergraduate degree in English, with
a French minor, from the University of Texas at Austin. As a native New Mexican, Sonya believes it is
important to contribute to our community. She recently completed her second term as
Secretary of the Board of Hopeworks.

Tomas Garcia practices commercial, healthcare, torts/personal injury, and transportation litigation.
He has experience representing business professionals in corporate disputes, health care facilities and
medical professionals in malpractice and regulatory matters, and commercial transportation companies
in actions in state and federal court. Prior to joining Modrall Sperling, Tomas clerked for the late Justice
Charles W. Daniels at the New Mexico Supreme Court. Tomas served as chair of the State Bar of New
Mexico Young Lawyers Division in 2017 and was recently elected to a position on the State Bar of New
Mexico Board of Bar Commissioners. He is an active member of the American Bar Association, serving as
the statewide membership chair for New Mexico, and a vice director of the strategic planning committee
for the Section of Litigation. An Albuguerque native, Tomas received his law degree from Georgetown
University Law Center in 2011. He received a bachelor’s degree from Yale University and a master’s
degree from the Kennedy School of Government at Harvard University.

PROBLEM SOLVING. GAME CHANGING.

MODRALL SPERLING

LAWYERS
Albuquerque

Santa Fe
www.modrall.com
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Real Property, Trust and Estate
Section Board
Noon, State Bar Center
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Tax Section Board
11 a.m., teleconference
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9 a.m,, teleconference
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Prosecutors Section Board
Noon, teleconference
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Section Board
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505-797-6094
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5

Divorce Options Workshop 6-8 p.m.,
State Bar Center, Albuquerque,
505-797-6022

26
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6-8 p.m., State Bar Center, Albuquerque,
505-797-6094
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Notices

Court NEws
New Mexico Supreme Court
Rule-Making Activity

To view recent Supreme Court rule-
making activity, visit the Court's website
at https://supremecourt.nmcourts.gov/.
To view all New Mexico Rules Annotated,
visit New Mexico OneSource at https://
nmonesource.com/nmos/en/nav.do.

Supreme Court Law Library

The Supreme Court Law Library is open
to the legal community and public at large.
The Library has an extensive legal research
collection of print and online resources,
including free in-house use of Westlaw, Lex-
isNexis, and HeinOnline. The Law Library
is located in the Supreme Court Building
at 237 Don Gaspar in Santa Fe. Building
Hours: Monday-Friday 8 a.m.-5 p.m. Refer-
ence & Circulation Hours: Monday-Friday
8 a.m.-4:45 p.m. For more information call
505-827-4850, email libref@nmcourts.gov
or visit https://lawlibrary.nmcourts.gov. The
First Judicial District Court Judicial Nomi-
nating Commission will meet beginning at 9
a.m. on Dec. 12,2019, at the Santa Fe County
Courthouse located at 225 Montezuma Ave,
Santa Fe, New Mexico to evaluate the ap-
plicants for this position.

New Mexico Court of Appeals

Announcement of Vacancy

One vacancy on the New Mexico Court
of Appeals will exist on Feb. 1 due to the
retirement of the Honorable Judge M.
Monica Zamora effective Jan. 31. Inquiries
regarding the details or assignment of this
judicial vacancy should be directed to the
chief judge or the administrator of the court.
Sergio Pareja, chair of the Appellate Court
Judicial Nominating Commission, invites
applications for this position from lawyers
who meet the statutory qualifications in
Article VI, Section 28 of the New Mexico
Constitution. Applications may be obtained
from the Judicial Selection website, http://
lawschool.unm.edu/judsel/application.php,
or emailed to you by contacting the Judicial
Selection Office at 505-277-4700. The dead-
line for applications has been set for Jan. 7 at
5 p.m. Applications received after that time
will not be considered. Applicants seeking
information regarding election or retention
if appointed should contact the Bureau of
Elections in the Office of the Secretary of
State. The Appellate Court Judicial Nomi-
nating Commission will meet on Jan. 17 to
interview applicants for the position at the

Professionalism Tip

With respect to opposing parties and their counsel:

I will cooperate with opposing counsel’s requests for scheduling changes.

Court of Appeals 2211 Tucker NE Albuquer-
que, N.M. 87106. The Commission meeting
is open to the public and anyone who wishes
to be heard about any of the candidates will
have an opportunity to be heard.

First Judicial District Court

Applicant Announcement

Eight applications were received in the
Judicial Selection Office, for the Judicial Va-
cancy in the First Judicial District Court due
to the retirement of Honorable Raymond
Z. Ortiz, effective Dec. 31, 2019. The First
Judicial District Court Judicial Nominat-
ing Commission met at 9 a.m. on Dec. 12,
2019, at the Santa Fe County Courthouse
located at 225 Montezuma Ave, Santa Fe,
New Mexico to evaluate the applicants for
this position. The Commission meeting is
open to the public and anyone who wishes
to be heard about any of the candidates
will have an opportunity to be heard. The
names of the applicants in alphabetical
order: Kathleen (Kit) Ayala, Jerry Anthony
Archuleta, Shannon Broderick Bulman,
Edward Craig Hay III, Michael R. Jones,
Linda Martinez-Palmer, Nathaniel Valen-
cia Thompkins and Morgan Holly Wood.

Announcement of Candidates

The First Judicial District Court Nomi-
nating Commission convened on Dec. 12
in Santa Fe, and completed its evaluation
of the eight applicants for the vacancy
on the First Judicial District Court. The
Commission recommends the following
three candidates (in alphabetical order)
to Governor Michelle Lujan Grisham:
Shannon Broderick Bulman, Michael R.
Jones and Linda Martinez-Palmer.

Second Judicial District Court

Destruction of Exhibits

Pursuant to New Mexico Judicial
Retention and Destruction Schedules, the
Second Judicial District Court will destroy
exhibits filed with the Court, the Criminal
(CR) for the years of 2009 to 2013 includ-
ing but not limited to cases which have
been consolidated. Cases on appeal are
excluded. Parties are advised that exhibits
may be retrieved through Jan. 3. Should
you have cases with exhibits, please verify
exhibit information with the Special Ser-

vices Division, at 841-6717, from 8 a.m. to
3:30 p.m., Monday through Friday. Plain-
tiff’s exhibits will be released to counsel
for the plaintiff(s) or plaintiffs themselves
and defendant’s exhibits will be released
to counsel of record for defendants(s) or
defendants themselves by Order of the
Court. All exhibits will be released in their
entirety. Exhibits not claimed by the allot-
ted time will be considered abandoned and
will be destroyed by Order of the Court.

Destruction Of Grand Jury Tapes

In accordance with 1.17.230.502
NMAC, taped proceedings on Grand Jury
matters cases filed in 1982 through 1998
will be destroyed. To review a comprehen-
sive list of case numbers and party names
or attorneys who have cases with proceed-
ings on tape and wish to have duplicates
made should verify tape information with
the Special Services Division 505-222-
4580 from 8 a.m.-4 p.m. Monday through
Friday. The aforementioned tapes will be
destroyed after Jan. 29.

Third Judicial District Court

Notice of Right to Excuse Judge

The Third Judicial District Court will be
re-assigning two dockets in the Children’s
Court (JR) and domestic (DM) effective
Dec. 16, 2019. A percentage of pending
domestic cases previously assigned to the
Honorable Grace B. Duran, District Judge,
Division III, shall be assigned to the Honor-
able Marci Beyer and the remaining per-
centage shall be assigned to the Honorable
Lisa C. Schultz. All pending children’s court
cases previously assigned to the Honorable
Marci Beyer, District Judge, Division II,
shall be assigned to the Honorable Grace
B. Duran. Pursuant to Supreme Court Rule
1.088.1, parties who have not yet exercised
a peremptory excusal will have 10 days to
excuse Judge Grace B. Duran, Judge Lisa C.
Schultz, and Judge Marci Beyer from the
date of the newly assigned dockets.

Eighth Judicial District Court

Notice of Mass Case Reassignment

Gov. Michelle Lujan Grisham an-
nounced the appointment of Jeffrey A.
Shannon to fill the vacancy of Division III
of the Eighth Judicial District Court. Ef-
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fective Dec. 12,2019, a mass reassignment
of cases previously assigned to Judge Jeff
Foster McElroy, retired, were reassigned to
Judge Jeftrey Shannon, Division III. Parties
who have not previously exercised their
right to challenge or excuse will have ten
days from Jan. 22 to challenge or excuse
Judge Jeftrey Shannon, Division III pursu-
ant to NMRA 1-008.1.

Tenth Judicial District Court

Destruction of Exhibits:

The Tenth Judicial District Court will
destroy exhibits filed with the Court in
civil cases for the years of 2006 to 2016.
Parties are advised that exhibits may be
retrieved beginning through Dec. 15,2019.
Exhibits not claimed by the allotted time
will be considered abandoned and will be
destroyed by Order of the Court.

Eleventh Judicial District
Court
Suspension of Subsection (C) of
Local Rule LR11-302

LR11-302 (C) states: “As a sanction
for all other technical violations, the
probationer shall be incarcerated for five
days” The judges of the Eleventh Judicial
District Court have decided that effective
immediately, subsection (C) of LR11-302
is suspended indefinitely. The remainder
of LR11-302 remains in effect.

Thirteenth Judicial District
Court
Nominating Commission and
Vacancy Applicants

Three applications were received in
the Judicial Selection Office as of Nov. 20,
2019, at 5 p.m; for the judicial vacancy in
the Thirteenth Judicial District Court due
to the retirement of the Honorable Judge
Louis P. McDonald, effective Dec. 31, 2019.
The Thirteenth Judicial District Court
Nominating Commission will meet at 9
a.m. on Dec. 16 at the Thirteenth Judicial
District Court - Sandoval located at 1500
Idalia Rd, Bernalillo, N.M. 87004, to evalu-
ate the applicants for this position. The
committee meeting is open to the public
and members of the public who wish to be
heard about any of the candidates will have
an opportunity to be heard. The names
of the applicants in alphabetical order:
Steven Paul Archibeque, James Andrew
Noel and Christopher G. Perez.

Announcement of Vacancy

A vacancy on the Thirteenth Judicial
District Court will exist in Bernalillo, NM
as of Feb. 1 due to the retirement of the
Honorable Judge John FE. Davis, effective
Jan. 31. Inquiries regarding the details
or assignment of this judicial vacancy
should be directed to the chief judge or
the administrator of the court. Applica-
tions, as well as information related to
qualifications for the position, may be
obtained from the Judicial Selection
website: http://lawschool.unm.edu/judsel/
application.php, or emailed to you by
contacting Beverly Akin at 505-277-4700.
The deadline for applications has been set
for Jan. 14 at 5 p.m. Applications received
after that date will not be considered. Ap-
plicants seeking information regarding
election or retention if appointed should
contact the Bureau of Elections in the Of-
fice of the Secretary of State. The Judicial
Nominating Committee will meet at 9
a.m. on Jan. 28 at the Thirteenth Judicial
District Court - Sandoval located at 1500
Idalia Rd, Bernalillo, NM 87004, to evalu-
ate the applicants for this position. The
Committee meeting is open to the public
and members of the public who wish to
be heard about any of the candidates will
have an opportunity to be heard.

Nominating Commission

The Thirteenth Judicial District Court
Nominating Commission convened on
Dec. 16, at the Thirteenth Judicial District
Court - Sandoval located at 1500 Idalia Rd,
Bernalillo, N.M. 87004, and completed
its evaluation of the three candidates for
the one vacancy on the Thirteenth Ju-
dicial District Court. The Commission
recommends the following candidates (in
alphabetical order) to Governor Michelle
Lujan Grisham: Steven Paul Archibeque,
James Andrew Noel and Christopher G.
Perez.

Bernalillo County
Metropolitan Court
Volunteers are Neded for Legal
Clinics

The Legal Services and Programs Com-
mittee of the State Bar and the Bernalillo
County Metropolitan Court hold a free
legal clinic from 10 a.m. until 1 p.m. the
second Friday of every month. Attorneys
answer legal questions and provide free
consultations at the Bernalillo County
Metropolitan Court, 9th Floor, 401 Lomas
Blvd NW, in the following areas of law:

—Featured —

Member [ISait

1z

DEFINED

FITNESS

Defined Fitness offers State Bar
members, their employees and im-
mediate family members a discounted
rate. Memberships include access to
all five club locations, group fitness
classes and free supervised child care.
All locations offer aquatics complex
(indoor pool, steam room, sauna and
hot tub), state-of-the-art equipment,
and personal training services. Bring
proof of State Bar membership to any
Defined Fitness location to sign up.
www.defined.com.

landlord/tenant, consumer rights, emnd-
ployee wage disputes, debts/bankruptcy,
trial discovery preparation. Clients will
be seen on a first-come, first-served basis
and attendance is limited to the first 25
persons.

Notice of Mass Reassignment
Bernalillo County Metropolitan Court
Chief Judge Sandra Engel announced the
mass reassignment of cases in Division
XVI and XIX as a result of the creation
of the Metropolitan Court Felony Unit
within the Criminal Division. Pursuant to
Supreme Court Rule 23-109 NMRA, Chief
Judge Engel announced that effective Dec.
2, all criminal cases previously assigned to
Judge David A. Murphy and to Judge Linda
S. Rogers will be reassigned pursuant to
New Mexico Rule of Criminal Procedure
for Metropolitan Courts 7-105(A)(2) to
one of the Metropolitan Court’s 14 re-
maining Criminal Division Judges. Parties
who have not yet exercised a peremptory
excusal, pursuant to Supreme Court Rule
7-106 NMRA, will have 10 business days
from Dec. 2 to excuse the reassigned judge.
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STATE BAR NEWS

New Mexico Judges and
Lawyers Assistance Program
Santa Fe Attorney Support
Group Meeting

e Jan. 15, noon-1 p.m.

Recovery Possibilities — this support
group explores non-traditional recovery
approaches, and has a focus on meditation
and other creative tools in support of the
recovery process from addiction of any
kind. It meets at the District Courthouse,
225 Montezuma Ave, Room 270. For more
information, contact Victoria at 505-620-
7056.

NEW Legal Professionals Support
Group focused on Depression/
Anxiety

e Jan. 15, 5:30-7 p.m.

e Jan. 29, 5:30-7 p.m.

This group meets at the UNM School
of Law, King Room. (Law Library, up-
stairs and to immediate left). The purpose
of this group is to address the negative
impact anxiety and depression can have
in people’s lives and to develop the skills
on how to regulate these symptoms
through learning and developing several
different strategies and techniques that
can be applied to their life. The process
will help the individual to understand
and manage cognitive, behavior, and
physiological components of anxiety and
depression. The group will incorporate
cognitive behavioral, psycho educational,
and stress reduction techniques that are
considered a practical and structured
form of psychotherapy. You are not re-
quired to sign up in advance, so feel free
to just show up! Conact Tenessa Eakins
at 505-797-6093 or teakins@nmbar.org

for questions.

Attorney Support Groups

Substance Abuse

e Jan 13, 5:30 p.m.

e Jan 20, 5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library. Teleconference participation
is available. Dial 1-866-640-4044 and
enter code 7976003#.

For more information, contact Latisha

Frederick at 505-948-5023 or 505-453-

9030 or Bill Stratvert at 505-242-6845.

Employee Assistance Program
Managing Stress Tool for Members

The Solutions Group, the State Bar's
FREE Employee Assistance Program,
announces a new platform for managing
stress. My Stress Tools is an online suite
of stress management and resilience-
building resources which includes:
training videos, relaxation music, medi-
tation, stress tests, a journaling feature
and much more. My Stress Tools helps
you understand the root causes of your
stress and gives you the help you need to
dramatically reduce your stress and build
your resilience. Your Employee Assistance
Program is available to help you, 24/7.
Call at 866-254-3555.

State Bar of New Mexico
Licensing Certifications and
Fees Due by Feb. 1,2020

2020 State Bar licensing requirements
are now due. To avoid late fees, submit by
Feb. 1. In order to complete annual licens-
ing requirements and pay by credit card,
visit www.nmbar.org/licenserenewal. To
request a PDF copy of the license renewal
form, email license@nmbar.org. For ques-
tions, email license@nmbar.org. For
technical support, email clopez@nmbar.
org.

Judicial Clerkship Program
Inaugural Program Accepting
Applications

The State Bar of New Mexico began
accepting applications for its inaugural
Judicial Clerkship Program on Dec.
20, 2019 for second-year law students.
This program was jointly initiated by
New Mexico Supreme Court Justice
David K. Thomson and the State Bar’s
Committee on Diversity and Young
Lawyers Division. The program is a
full-time (32 hours per week), 10 week,
summer internship program open to
all second-year diverse law students.
The program provides opportunities to
underrepresented students, which may
include, but is not limited to, members
of racial or ethnic minorities, women,
identify as LGBTQIA+, students with
disabilities, students who are economi-
cally disadvantaged. Interested students
must submit applications via PDF format
no later than Feb. 7. To learn more about
this inaugural program, visit nmbar.org/
judicialclerkship.

www.nmbar.org

Legal Services and Programs
Committee
Equal Justice Conference:
Attendance Financial Assistance
Available

The Legal Services and Programs Com-
mittee has made available three $1,000
stipends to provide financial assistance to
individuals interested in attending the 2020
Equal Justice Conference on May 7-9 in
Atlanta. Visit nmbar.org/lsap for application
criteria and digital application. Send hard
copy applications to Member Services or by
email at memberservices@nmbar.org or by
mail to State Bar of New Mexico, Attn: Mem-
ber Services, PO Box 92860, Albuquerque,
NM 87199. Applications must be received by
close of business on Jan. 17 for consideration.

Solo and Small Firm Section
January Lunch SeriesFeatures
Judge Edward L. Chavez

The Solo and Small Firm invites you
to the first Lunch Series presentation on
Jan. 22 at noon. Hon. Chavez will host
an informal conversation around recent
Supreme Court administrative issues.
There is no cost for members of the Solo
and Small Firm Section and lunch will be
provided. Those would like to join the SSES
can pay $15 on the date of the event, or
join the SSFS here which includes lunch,
membership in the SSES for the. Guests
are welcome to attend the presentation. To
R.S.V.P, please contact Member Services at
memberservices@nmbar.org.

Volunteer Attorneys/Paralegals

Needed for Veterans Legal Clinic
The Veterans Civil Justice Clinic co-
sponsored by the Young Lawyers Division
and the New Mexico VA Health Care
System seeks volunteers for the first 2020
clinic on Jan. 14 from 8:30-10:30 a.m. Vol-
unteers will be provided breakfast. Para-
legal, law student and other non-attorney
volunteers that can conduct intake and
provide other assistance are also needed at
the Clinic. To learn more about the clinic
and to volunteer, visit nmbar.org/yld.

YLD Mentorship Program
Mock Interviews

The YLD is seeking attorney volunteers
to lead law students in mock interviews. All
attorneys are welcome, not just those who
have volunteers for this program. Mock
interviews will take place at UNMSOL
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on the morning of Jan. 18. The YLD will
provide breakfast and match attorneys with
students prior the event. Attorney mentors
will be provided the student resume and
cover letter to review before interviews
take place. For more information, contact
Member Services at memberservices@
nmbar.org.

Call for YLD Program Committee

Members

Young lawyers who are interested in
participating the YLD’s program commit-
tees should email a brief letter of interest
and resume to ablockchavez@abglawnm.
com no later than Jan. 9. Members of the
YLD program committees organize and
plan all the YLD’s annual programs and
events. Committee members work col-
laboratively focused on membership, pro
bono, and mentorship/pipeline programs.
For a full list of program committees and
descriptions, please visit nmbar.org/yld.

Call for YLD Liaisons for Section

Boards

Young lawyers who are interested in serv-
ing as the YLD liaison to a section should
email a brief letter of interest and resume to
ablockchavez@abglawnm.com no later than
Jan. 9. YLD Section Liaisons are appointed
in January by the YLD chair for a term of
one-year and are voting members of the
respective section's board. YLD Liaisons
report section activity to the YLD Board and
encourage collaboration between the groups.

UNM ScHooL ofF Law

Law Library Hours
Spring 2020
Through July 24
Building and Circulation

Monday-Thursday 8 am.-8 p.m.

Friday 8 a.m.-6 p.m.

Saturday 10 a.m.-6 p.m.

Sunday Closed.
Reference

Monday-Friday 9 a.m.-6 p.m.

UNM School of Law

Spanish for Lawyers |

This course will teach the basic legal
terminology that is used in our judicial
system in a variety of practice settings,
including criminal law, domestic relations,
and minor civil disputes. Practical aspects of
language usage will be emphasized, and ac-
tive participation is required. Lawyers must

be conversant in Spanish, as the course is
taught entirely in Spanish. All students will
be tested prior to the start of class. The class
will take place from 4:30 to 6:30 p.m. on
Thursdays between Jan. 9 and April 16. This
course has been approved by MCLE for 20
general CLE credits. To register, visit http://
lawschool.unm.edu/spanishforlawyers/.

Spanish for Lawyers I

This course will give the practitioner an
understanding of the legal framework in
Spanish-speaking civil system traditions,
along with legal terminology used in a vari-
ety of practice settings, with an emphasis in
practical aspects of language usage, at a more
advanced level than Spanish for Lawyers 1.
Active participation is required. Lawyers
must be conversant in Spanish, as the course
is taught entirely in Spanish. All students
will be tested prior to the start of class. The
class will take place from 4:30 to 6:30 p.m. on
Thursdays between Jan. 9 and April 16. This
course has been approved by MCLE for 20
general CLE credits. To register, visit http://
lawschool.unm.edu/spanishforlawyers/.

OTHER BARs
Christian Legal Aid
Fellowship Luncheons and

Breakfasts

Christian Legal Aid invites members
of the legal community to fellowship
luncheons/breakfasts which are an op-
portunity for current attorney volunteers,
and those interested in volunteering, to
meet to learn about recent issues NMCLA
attorneys have experienced in providing
legal counseling services to the poor and
homeless through the NMCLA weekly
interview sessions. They are also oppor-
tunities to share ideas on how NMCLA
volunteer attorneys may become more
effective in providing legal services to the
poor and homeless. Upcoming dates are:
Feb. 6 at noon at Tomasitas; April 7 at 7
a.m. at The Egg and I; June 4 at noon at
Japanese Kitchen; and Aug. 12 at 7 a.m.
at Stripes at Wyoming and Academy. For
more information, visit nmchristianle-
galaid.org or email christianlegalaid@
hotmail.com

Albuquerque Lawyers Club
Monthly Lunch Meeting

The Albuquerque Lawyers Club invites
members of the legal community to its
next monthly lunch meeting at noon on

www.nmbar.org

Jan. 8 at Seasons Restaurant, located at
2031 Mountain Road, NW, Albuquerque.
Dr. Sam Roll is the featured speaker and
will be presenting on the topic of “The art
and value of not forgiving” The lunch is
free for members, $30 for non-members
in advance and $35 at the door. For more
information, please email Kit Carman at
kitcarman6@gmail.com.

University of Arizona
College of Law
Certificate Program in Mexican
Public Law and Policy

The University of Arizona James E.
Rogers College of Law is partering with
Universidad Nacional Auténoma de México
on a first-of-its-kind certificate program
teaching Mexican public law and policy in
the U.S. The courses will be available both
online and in person on the University of
Arizona campus. This innovative certifica-
tion program is open to attorneys, judges,
scholars, business leaders and anyone else
interested in the subject. The certificate
program begins in January and consists of
four 7.5-week courses. Intermediate Spanish
fluency is necessary, though each course
will have a bilingual teaching assistant and
all faculty members are bilingual. For more
information, email mexlaw@email.arizona.
edu or by visit law.arizona.edu/mexlaw.

OTHER NEws
Workers’ Compensation
Administration
Judge Earns Arbitration
Certification

On Nov. 15, 2019, Workers’ Compensa-
tion Judge, Shanon S. Riley completed and
received her certification from the American
Arbitration Association for her participation
in the Association’s 32-hour intensive Skills
for Facilitating Negotiated Agreements
course. Through the Workers' Compensation
Administration, each workers’ compensation
judge actively engages in alternative resolu-
tion of matters involving industrial accidents.
Facilitating mediations and conducting
settlement conferences is a vital component
of a New Mexico Workers’ Compensation
judge’s duties. The knowledge and skills
offered through the American Arbitration
Association course further extend Judge
Riley’s abilities to successfully resolve mat-
ters filed with the Workers’ Compensation
Administration.
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Legal Education

January

10 Legislative Preview with Dick
Minzner, Sen. Daniel Ivey-Soto and
Rep. Daymon Ely
20G
Live Webcast/Seminar, Albuquerque
Center for Legal Education of NMSBF

www.nmbar.org
February
7 Bridge the Gap Mentorship CLE 27 Introduction to the Practice of Law
5.0G, 1.0 EP in New Mexico (Reciprocity)
Live Replay 45G,25EP
Center for Legal Education of NMSBF Live Seminar
www.nmbar.org New Mexico Board Of Bar

Examiners
WWw.nmexam.org

A

2020 JUDICIAL CLERKSHIP PROGRAM

Justice David K. Thomson of the New Mexico Supreme Court, the State Bar of New

Mexico Committee on Diversity in the Legal Profession and the Young Lawyers Division

are proud to announce the application process is now open for the inaugural Judicial
Clerkship Program. The purpose of this jointly initiated program is to provide opportunities
to students who are members of traditionally underrepresented groups in the legal
profession, particularly within the judiciary. An additional goal of the program is to prepare
underrepresented individuals with the tools necessary to obtain judicial clerkships. The
program provides opportunities to underrepresented students, which may include, but is not
limited to, members of racial or ethnic minorities, women, identify as LGBTQ, students with
disabilities, students who are economically disadvantaged.

About: The program is a full-time (32 hours per week), 10 week, summer internship program open to all
second-year diverse law students. The program will primarily take place at the New Mexico Supreme Court
in Santa Fe, New Mexico or at the U.S. Federal Court in Albuquerque, New Mexico. Interested students must
submit applications via PDF format no later than Friday, Feb. 7.

To learn more about the application qualifications and process, please visit www.nmbar.org/judicialclerkship.
For more information, contact Member Services at memberservices@nmbar.org

.".é",q "‘m“i: l
7~/ 0'.: \3 A
@ STATEBAR ¢ - STATE BAR
I of NEW MEXICO i, H I of NEW MEXICO
CommITTEE ON DIVERSITY 35 ﬁ YOUNG LawyErs Division
IN THE LEGAL PROFESSION ‘.;% $ w0
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Opinion
Barbara J. Vigil, Justice.

I. INTRODUCTION

{1} In this case we revisit our statutory
responsibility to ensure that the death
penalty is reserved for the most heinous
crimes. Since 1979, the New Mexico
Legislature has directed this Court to en-
sure that “the death penalty shall not be
imposed if . . . the sentence of death is ex-
cessive or disproportionate to the penalty
imposed in similar cases” NMSA 1978, §
31-20A-4(C)(4) (1979, repealed 2009).
{2} In 2009, the Legislature abolished the
death penalty as a sentencing option for
murders committed after July 1, 2009.!
Today, Petitioners Robert Fry and Timothy
Allen, who committed their crimes before
2009, are the last inmates who remain on
death row in New Mexico. Fry and Allen
filed Petitions for Writs of Habeas Corpus
seeking to dismiss their death sentences in
light of the prospective-only application of
the repeal.

{3} In this consolidated appeal of the
district court’s denial of Petitioners’ mo-
tions to dismiss their death sentences,
we hold that Petitioners’ death sentences
are disproportionate and violate Section
31-20A-4(C)(4). Guided by our recogni-
tion that our Legislature intended for
comparative proportionality review to
protect against the arbitrary imposition of
the death penalty, we conclude that there is
no meaningful basis for distinguishing Fry
and Allen from the many similar cases in
which the death penalty was not imposed.
Because Petitioners’ death sentences are
statutorily disproportionate to the penal-
ties imposed in similar cases, we remand
each case to the district court to impose a
sentence of life imprisonment.

II. BACKGROUND AND PROCE-
DURAL HISTORY

{4} Prior to the 2009 statutory repeal of
the death penalty, Petitioners Fry and
Allen were sentenced to death. Allen was
convicted of first-degree murder for the
1994 killing of a seventeen-year-old girl.
State v. Allen, 2000-NMSC-002, 99 2, 15,
128 N.M. 482, 994 P.2d 728. Her body
was found roughly three miles north of
Flora Vista, partially undressed with a
rope wrapped tightly around her neck. Id.
€9 3-4, 6. Investigators testified that the
condition of her clothing was consistent
with sexual assault and that the cause of

death was ligature strangulation. Id. 44 5-6.
Allen was also convicted of the noncapital
offenses of kidnapping and attempted
criminal sexual penetration, for which he
was sentenced to imprisonment. Id. § 15.
{5} In accordance with the Capital Fel-
ony Sentencing Act, Allen’s sentence for
murder was determined in a separate
proceeding. Id. 99 1, 15; see NMSA 1978,
§ 31-20A-1(B) (1979, repealed 2009). At
sentencing, Allen’s jury found the aggra-
vating circumstances of kidnapping and
murder of a witness and unanimously
voted to impose the death penalty. Allen,
2000-NMSC-002, € 15; see NMSA 1978,
§ 31-20A-3 (1979, repealed 2009). Allen
appealed his convictions and sentence
which were affirmed by this Court. Allen,
2000-NMSC-002, ¢ 118. He appeals now
to this Court from his ongoing pursuit of
state habeas corpus claims in district court.
{6} On June9,2000, Fry and an accomplice
kidnapped a woman who was stranded
at a convenience store. State v. Fry, 2006-
NMSC-001, 49 3-4, 138 N.M. 700, 126 P.3d
516. In the course of an attempted sexual
assault, Fry stabbed the woman in the chest,
penetrating her breastbone, but not piercing
her heart. Id. € 4. She tried to run away, but
Fry caught her and hit her in the back of the
head with a sledgehammer, killing her. Id.
Fry’s accomplice testified against Fry after
pleading guilty to first-degree murder and
kidnapping. Id. € 6. Fry was convicted of
first-degree murder, kidnapping, attempted
criminal sexual penetration, and tampering
with evidence. Id. € 1. Fry’s jury found the
aggravating circumstance of kidnapping
and sentenced him to death. Id. § 6. Fry
appealed his conviction and sentence and
was denied relief. Id. §4 1, 64. Like Allen, Fry
now appeals to this Court from his ongoing
litigation of state habeas corpus claims in
district court.

{7} On direct appeal to this Court, both
Fryand Allen argued that their death sen-
tences were disproportionate to the penal-
ties imposed in similar cases and therefore
violated Section 31-20A-4(C)(4). Fry,
2006-NMSC-001, 99 42-45; Allen, 2000-
NMSC-002, €9 111-12. We rejected their
arguments and affirmed the proportional-
ity of both sentences. Fry, 2006-NMSC-
001, 9 44; Allen, 2000-NMSC-002,9 111.In
doing so, we relied on the proportionality
test adopted by a divided Court in State v.
Garcia, 1983-NMSC-008, ¢ 34, 99 N.M.
771, 664 P.2d 969.

{8} Petitioners’ cases were in postconvic-
tion habeas proceedings when the Legis-
lature repealed the death penalty effective
July 1, 2009. Following the repeal, Fry
and Allen filed motions to dismiss their
death sentences, arguing that the repeal
rendered their death sentences unconsti-
tutional. Fry and Allen asserted that the
prospective-only application of the repeal
violated state and federal prohibitions
against cruel and unusual punishment,
state and federal guarantees of equal
protection, and the prohibition of special
laws in the New Mexico Constitution. The
district court denied Petitioners’ motions
and concluded that the death sentences
were constitutional. However, it granted
Petitioners’ requests for an interlocutory
appeal and stayed their executions pending
the outcome of the interlocutory appeal.
{9} We granted Petitioners’ applications
for interlocutory appeal. Because “[w]e
seek to avoid an interpretation of a statute
that would raise constitutional concerns,”
this Court asked for supplemental brief-
ing on the statutory validity of Petition-
ers’ death sentences. See State v. Pangaea
Cinema, 2013-NMSC-044, ¢ 18, 310 P.3d
604 (internal quotation marks and citation
omitted). Specifically, this Court asked
whether it should reconsider its approach
to assessing the comparative proportion-
ality of a death sentence under Section
31-20A-4(C)(4).
II1. JURISDICTION AND STANDARD
OF REVIEW
{10} By statute and under Article VI,
Section 2 of the New Mexico Constitu-
tion, this Court has “exclusive jurisdiction
over interlocutory appeals in criminal
cases where a defendant faces possible
life imprisonment or execution.” State v.
Ameer, 2018-NMSC-030, ¢ 8, P.3d
__ sseealso NMSA 1978, § 39-3-3(A)(3)
(1972). In addition, we have the exclusive
statutory responsibility to ensure that a
death sentence is not disproportionate to
the penalty imposed in similar cases. See
§31-20A-4(C)(4); State v. Wyrostek, 1994-
NMSC-042, € 10, 117 N.M. 514, 873 P.2d
260.
{11} Our role in reviewing a death sen-
tence is not to question the wisdom of the
repeal nor to insert our own policy judg-
ment in place of the Legislature’s. As Justice
Franchini wrote, “this Court is power-
less”—despite practical or philosophical
opposition to the death penalty—“to

'H.B. 285, 49th Leg., 1st Sess., Section 6 (N.M. 2009), available at https://www.nmlegis.gov/sessions/09%20Regular/final/HB0285.

pdf (last visited June 4, 2019).
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change [public policy] unless the statu-
tory law underlying the policy is declared
unconstitutional.” State v. Clark, 1999-
NMSC-035, € 94, 128 N.M. 119, 990 P.2d
793 (Franchini, J., specially concurring).
We are obligated “to interpret and apply
the law to the facts of a case free of any
personal or philosophical leanings” Id. €
96.

{12} We review statutory and constitu-
tional challenges de novo. Ameer, 2018-
NMSC-030, 9 9. Our review of Petitioners’
death sentences is guided by the promises
of the United States Constitution and New
Mexico Legislature. We recognize that
each Petitioner “is guilty of shocking
crimes that well may merit forfeiture of his
life” Clark v. Tansy, 1994-NMSC-098, € 3,
118 N.M. 486, 882 P.2d 527. Nonetheless,
“[lJaw triumphs when the natural impulses
aroused by a shocking crime yield to the
safeguards which our civilization has
evolved for an administration of criminal
justice at once rational and effective” Id.
(alteration in original) (internal quotation
marks and citation omitted).

IV. DISCUSSION

{13} Because the purpose of compara-
tive proportionality review is most clear
from its history, we begin with the origin
of comparative proportionality review.
In the 1970s, the United States Supreme
Court decided a series of landmark cases
concerning the constitutionality of capi-
tal punishment, which in turn impacted
whether and how states could impose
the death penalty. See generally Furman
v. Georgia, 408 U.S. 238 (1972) (per cu-
riam) (holding capital sentencing schemes
unconstitutional as applied due to lack of
procedures guarding against the arbitrary
imposition of the death penalty); Gregg
v. Georgia, 428 U.S. 153 (1976) (uphold-
ing a revised capital punishment scheme
because it contained procedures to guard
against the arbitrary and capricious im-
position of the death penalty, including
comparative proportionality review). It
was against this constitutional backdrop
that the New Mexico Legislature adopted
the comparative proportionality require-
ment. Section 31-20A-4(C)(4).

{14} The first of the landmark federal
cases concerning the death penalty was
Furman, 408 U.S. 238. In Furman, the
Supreme Court held that the Eighth and
Fourteenth Amendments prohibited
capital sentencing schemes that gave un-
fettered discretion to judges and juries in

deciding whether to impose a death sen-
tence. See generally id. Although each of
the nine justices wrote separately, the five
concurring justices were united in their
concern that capital punishment was be-
ing dealt out arbitrarily. See, e.g., id. at 295
(Brennan, J., concurring) (“The probability
of arbitrariness is sufficiently substantial
that it can be relied upon, in combination
with the other principles, in reaching a
judgment on the constitutionality of this
punishment”). Furman put a temporary
moratorium on the imposition of the death
penalty, although it did not hold the death
penalty to be under all circumstances cruel
and unusual punishment. New Mexico,
like every other state, was precluded from
imposing the death penalty until a revised
capital sentencing scheme could be passed
by our Legislature.
{15} The Furman Court expressed con-
cern with disproportionate sentencing.
Justice White observed, “the death penalty
is exacted with great infrequency even for
the most atrocious crimes,” and “there is
no meaningful basis for distinguishing the
few cases in which it is imposed from the
many cases in which it is not” Id. at 313
(White, J., concurring). “No one has yet
suggested a rational basis that could dif-
ferentiate in those terms the few who die
from the many who go to prison. . . . [O]
ur procedures are not constructed to guard
against the totally capricious selection of
criminals for the punishment of death”
Id. at 294-95 (Brennan, J., concurring).
In the view of the Furman Court, the rare
imposition of the death penalty, combined
with the lack of procedural safeguards
governing the selection of who should face
death, rendered the death penalty

cruel and unusual in the same way

that being struck by lightning is

cruel and unusual. For, of all the

people convicted of rapes and mur-

ders. .., manyjust as reprehensible

as these, the petitioners are among

a capriciously selected random

handful upon whom the sentence

of death has in fact been imposed.

... [T]he Eighth and Fourteenth

Amendments cannot tolerate the

infliction of a sentence of death un-

der legal systems that permit this

unique penalty to be so wantonly

and so freakishly imposed.
Id. at 309-10 (Stewart, J., concurring)
(footnote omitted). In other words, the ex-
isting capital sentencing schemes provided

no assurance that the death penalty was
being consistently imposed on the worst
offenders. See id. at 293-95 (Brennan, J.,
concurring).
{16} In the aftermath of Furman, New
Mexico took the path of many other states
and enacted a mandatory capital sentenc-
ing scheme, “apparently on the theory that
if there was no discretion, there was no
problem”? However, the Supreme Court
declared mandatory sentencing schemes
to be unconstitutional in Woodson v. North
Carolina, 428 U.S. 280 (1976); see State v.
Rondeau, 1976-NMSC-044, €9 9, 50, 89
N.M. 408, 553 P.2d 688.
{17} Four years after Furman, the Su-
preme Court upheld a revised capital sen-
tencing scheme in Gregg, 428 U.S. at 196-99.
Georgia’s revised capital sentencing scheme
included procedures intended to guard
against the arbitrary imposition of the death
penalty, including mandatory appellate
review and statutorily-defined aggravat-
ing circumstances narrowing the class of
offenders eligible for the death penalty. Id.
at 166-67, 197-98. Significantly, Georgia
directed its state supreme court to conduct
an automatic comparative proportionality
review of every death sentence. Id. at 166-
67,204-05. The Gregg Court described the
purpose of this review as to
substantially eliminate[] the
possibility that a person will be
sentenced to die by the action of
an aberrant jury. If a time comes
when juries generally do not
impose the death sentence in a
certain kind of murder case, the
appellate review procedures as-
sure that no defendant convicted
under such circumstances will
suffer a sentence of death.
Id. at 206. The Gregg Court held that
these procedures together alleviated the
concerns expressed in Furman, enabling
states to proceed with the death penalty
provided they adopted similar procedural
protections. Gregg, 428 U.S. at 166-67, 169.
{18} New Mexico adopted the Capital
Felony Sentencing Act, complete with pro-
cedures modeled on the Georgia scheme, in
1979. Compare NMSA 1978, §§ 31-20A-1
to -6 (1979), with Gregg, 428 U.S. at 162-63,
197-98 (describing the Georgia statute); see
also Wilson, supra, at 257. Like Georgia, New
Mexico provided for automatic appellate
review of all death sentences and manda-
tory comparative proportionality review.
Compare Gregg, 428 U.S. at 197-98, with

*Marcia J. Wilson, The Application of the Death Penalty in New Mexico, July 1979 Through December 2007: An Empirical
Analysis, 38 N.M. L. Rev. 255, 255 (2008); NMSA 1953, § 40A-29-2 (1975); see also Gregg, 428 U.S. at 179-81 n.23.
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Section 31-20A-4. Under Section 31-20A-4,
A.The judgment of conviction and
sentence of death shall be auto-
matically reviewed by the supreme
court of the state of New Mexico.

B. Inaddition to the other matters
on appeal, the supreme court shall
rule on the validity of the death
sentence.

C. The death penalty shall not be
imposed if:

(1) the evidence does not support
the finding of a statutory aggravat-
ing circumstance;

(2) the evidence supports a finding
that the mitigating circumstances
outweigh the aggravating circum-
stances;

(3) the sentence of death was
imposed under the influence of
passion, prejudice or any other
arbitrary factor; or

(4) the sentence of death is exces-
sive or disproportionate to the
penalty imposed in similar cases,
considering both the crime and the
defendant.

(Emphasis added.) Section 31-20A-4(C)

(4) is the basis for the comparative pro-

portionality requirement at issue in this

appeal.

{19} New Mexico also narrowed the class

of offenders eligible for the death penalty to

those guilty of first-degree murder where
the sentencing jury unanimously finds one
of seven aggravating circumstances: murder

for hire; murder of a witness; murder of a

police officer; murder in the commission of

or attempt to commit a kidnapping, criminal
sexual contact of a minor, or criminal sexual
penetration; murder in an attempt to escape

a penal institution; murder of an employee

of the corrections department by an inmate

of the corrections department; and murder
of a fellow inmate or person lawfully on
the premises of a penal institution. Section
31-20A-3; see also NMSA 1978, § 31-20A-
5(A)-(G) (1981). New Mexico’s revised
capital sentencing scheme remained largely
unchanged from 1979 until the 2009 repeal
and remains in force for murders commit-
ted before 2009 pursuant to the Legislature’s
savings clause. H.B. 285, 49th Leg., 1st Sess.,

Section 6. Based on its similarities to the

Georgia statute, we interpret our scheme as

incorporating the principles announced in

Furman and Gregg. See Garcia, 1983-NMSC-

008, 99 23-25 (citing Furman and Gregg and

comparing the New Mexico capital sentenc-

ing statutes to the Georgia code); see also

State v. Addison, 737 A.3d 1225,1239 (N.H.

2010) (concluding that a similar compara-
tive proportionality review requirement was
“intended to incorporate the then-existing
jurisprudential background of the United
States Supreme Court”).

{20} The United States Supreme Court
clarified in Pulley v. Harris that com-
parative proportionality review is not
constitutionally required. 465 U.S. 37, 45
(1984). However, it did not undermine the
importance of comparative proportional-
ity review for those states that chose to
incorporate comparative proportionality
review as a mandatory component of the
capital sentencing scheme. Id. at 44-45.
Pulley describes comparative proportion-
ality review as a post-sentence inquiry
into whether a death sentence is “dispro-
portionate to the punishment imposed
on others convicted of the same crime”
Id. at 43. Accordingly, this Court must
determine whether a defendant is being
arbitrarily “singled out” for the death pen-
alty when compared to factually similar
crimes. State v. Papasavvas, 790 A.2d 798,
800 (N.J. 2002) (per curiam).

{21} Pulley also clarified that comparative
proportionality is different from traditional
proportionality review, which is the “ab-
stract evaluation of the appropriateness
of a sentence for a particular crime” 465
U.S. at 42-43. Traditional proportionality
review is meant to ensure that a punish-
ment fits the crime. Id. at 43 (“Looking to
the gravity of the offense and the severity of
the penalty, [and] to sentences imposed for
other crimes, . . . this Court has occasion-
ally struck down punishments as inherently
disproportionate, and therefore cruel and
unusual, when imposed for a particular
crime or category of crime.” (emphasis
added)). By contrast, for comparative pro-
portionality review, the presumption is that
the death penalty “is not disproportionate
to the crime in the traditional sense” Id.;
see also Gregg, 428 U.S. at 187 (“[W]hen
a life has been taken deliberately by the
offender, we cannot say that the punish-
ment is invariably disproportionate to the
crime. It is an extreme sanction, suitable
to the most extreme of crimes.” (footnote
omitted)). Instead, the question is “whether
the penalty is nonetheless unacceptable
... because [it is] disproportionate to the
punishment imposed on others convicted
of the same crime.” Pulley, 465 U.S. at 43.
{22} Prior to Pulley, this Court adopted
the existing approach to comparative
proportionality review. Garcia, 1983-
NMSC-008, ¢ 34. Interpreting Section
31-20A-4(C)(4), the majority stated:

We assume that the Legislature means
that in similar cases, considering both
the crime and defendant, a defendant
convicted of first degree murder under a
specific aggravated circumstance should
not be put to death if another defendant
or other defendants, convicted of murder
under the same aggravated circumstance
is given life imprisonment, unless there
is some justification. Therefore, we adopt
the following guidelines for review under
this Section.

1. We will review this issue only

when raised on appeal.

2. In our review, we will consider

only New Mexico cases in which

a defendant has been convicted

of capital murder under the same

aggravating circumstance(s).

3. Only those New Mexico cases

in which a defendant was con-

victed under the same aggravat-

ing circumstance(s) and then

received either the death penalty

or life imprisonment and whose

conviction and sentence have been

upheld previously by this Court[]

will be considered appropriate for

comparison.

4. We will review the record and

compare the facts of the offense

and all other evidence presented by

way of aggravation or mitigation to

determine whether the sentence is

excessive or disproportionate.
Garcia, 1983-NMSC-008, € 34 (footnote
omitted). Under the Garcia approach to
comparative proportionality review, we
compare a death sentence to cases involv-
ing the same aggravating circumstance,
where a defendant received a sentence of
either life or death, and which were af-
firmed on appeal. Id. The Garcia majority
also professed that “[i]n our duty to review
the determination by the jury, we will not
retry the case for what may be a better
result” Id. € 40 (emphasis omitted).
{23} Justice Sosa dissented from the impo-
sition of the death penalty, foreshadowing
the issues that are now before this Court.
Id. €4 43,65 (Sosa, J., specially concurring).
Among his concerns, Justice Sosa noted
that the majority had not acknowledged the
mandatory nature of comparative propor-
tionality review. Id. €9 59, 61. He further
noted that the statute failed to specify the
relevant universe of cases. Id. € 59. “What
does similar mean?” he asked, and

[h]ow far back in New Mexico's ju-

dicial history should comparisons

be made? Should extrajudicial cases
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be brought into the analysis? Are
cases which ended in plea bargains
relevant? If a prosecutor exercises
discretion in the charging process
and seeks an indictment without
aggravating circumstances, is that
case similar?

Id. In the view of Justice Sosa, these failures

prevented this Court from conducting

a meaningful review of whether a death

sentence was arbitrary and rendered New

Mexico’s capital sentencing scheme uncon-

stitutional. Id. €94 63-65.

{24} In this case, Fry and Allen argue

that this Court should overrule Garcia

and expand the universe of cases used in
determining whether a sentence is dis-
proportionate under Section 31-20A-4(C)

(4). In the alternative, Fry and Allen argue

that this Court should find their sentences

disproportionate under the Garcia ap-
proach to comparative proportionality
review. We address their arguments in
accordance with the Legislature’s mandate
in Section 31-20A-4(C)(4) that we conduct

a comparative proportionality review in

order to provide a “meaningful basis for

distinguishing the few cases in which [the
death penalty] is imposed from the many

cases in which it is not” Furman, 408 U.S.

at 313 (White, J., concurring). We also

address the State’s assertion that principles
of finality and stare decisis counsel against
overruling Garcia.

A. TheLegislature’s Repeal of the Death
Penalty Is a Compelling Reason to
Revisit the Comparative Proportion-
ality of Petitioners’ Death Sentences

{25} The State argues that we should
refrain from revisiting the comparative
proportionality of Petitioners’ death
sentences because we determined that
the death sentences were not excessive or
disproportionate in their direct appeals.
Fry, 2006-NMSC-001, €6 42-45; Allen,
2000-NMSC-002, ¢ 111. We exercise our
discretion to reconsider the proportional-
ity of Petitioners’ death sentences in light
of the extraordinary circumstances created
by the death penalty repeal.

{26} Because the essential purpose of

habeas review is to reconsider and correct

issues that were wrongly decided on direct
appeal, “courts rarely apply principles of

finality in habeas corpus proceedings with
the same force as they do in ordinary liti-
gation” Clark v. Tansy, 1994-NMSC-098,
€9 12, 14. “Historically the writ of habeas
corpus has been used to protect individ-
ual rights from erroneous deprivation.”
Id. € 12. This Court has the discretion to
reconsider issues disposed of on direct ap-
peal in cases (1) involving an intervening
change in law, (2) involving an intervening
change in fact, or (3) where “the ends of
justice would otherwise be served” Id. ¢
14. Here, all three are satisfied.

{27} The State argues that the repeal was
not technically a change in law because
it left the comparative proportional-
ity requirement undisturbed for murders
committed before July 1, 2009.° Id. € 14.
We disagree. The repeal represents a pro-
found change in the legislative attitude
toward the death penalty and a shift in the
standards of decency. State v. Santiago, 122
A.3d 1,62 (Conn. 2015) (“The prospective
abolition of the death penalty . .. provides
strong support for the conclusion that cap-
ital punishment no longer comports with
contemporary standards of decency”).
{28} The repeal of the death penalty is
also an intervening change in fact, pre-
senting eminently relevant information
that was not considered upon our initial
review of Petitioners” death sentences. In
determining the proper course of action,
this Court is not limited to considering
the instant record but rather “may take
judicial notice of legislative facts by re-
sorting to whatever materials it may have
at its disposal establishing or tending
to establish those facts” Kerr v. Parsons,
2016-NMSC-028, ¢ 6,378 P.3d 1 (internal
quotation marks and citation omitted); see
also Lee v. Martinez, 2004-NMSC-027, ¢
13,136 N.M. 166, 96 P.3d 291 (“Legislative
facts are those which help the tribunal to
determine the content of law and policy
and to exercise its judgment or discretion
in determining what course of action to
take”” (internal quotation marks and cita-
tion omitted)). While we have long known
that the death penalty was imposed with
great infrequency, we now know that only
one person was executed in New Mexico
under the 1979 capital sentencing scheme.
See Wilson, supra, at 266. The repeal ef-

fectively sealed the universe of cases for
proportionality review, enabling us to
conduct a more meaningful comparison
of Petitioners’ death sentences to the
sentences imposed in similar cases. “[C]
ourts should not impede postconviction
litigation that will provide necessary
fuller or fairer procedural opportunities
to examine alleged constitutional defects
when consideration of an issue on direct
appeal is based upon facts which could not,
or customarily would not, be developed at
trial” Duncan v. Kerby, 1993-NMSC-011,
€6, 115 N.M. 344, 851 P.2d 466.

{29} Fryand Allen are currently the only
two inmates facing the death penalty under
the 1979 capital sentencing scheme and,
due to the repeal’s profound shift in fact
and law, they are likely to be the last two
inmates to ever face the death penalty un-
der that statutory framework. The interests
of justice require us to ensure that every
person facing death under the 1979 capi-
tal sentencing scheme is afforded its full
statutory protections. Under that capital
sentencing scheme, we have an unqualified
mandate to assure that a death sentence
shall not be imposed if disproportionate
to the penalty imposed in similar cases.
Section 31-20A-4(B), (C)(4) (providing
that “the supreme court shall rule on the
validity of the death sentence” and that “[t]
he death penalty shall not be imposed if . ..
disproportionate to the penalty imposed in
similar cases”); see NMSA 1978, § 12-2A-
4(A) (1997) (“‘Shall’.. . express[es] a duty,
obligation, requirement or condition prec-
edent?”). This is a heightened, additional,
and continuing responsibility, and it is a
mandatory and important component of
New Mexico’s capital sentencing scheme.
Until an execution is carried out, justice
requires us to ensure that a death sentence
is not disproportionate.

{30} Our reconsideration of the propor-
tionality of Petitioners’ death sentences is
consistent with the highest level of scrutiny
which death penalty cases demand. Gregg,
428 U.S. at 187 (“When a defendant’s life
is as stake, the Court has been particularly
sensitive to insure that every safeguard is
observed?”); State v. Chadwick-McNally,
2018-NMSC-018, ¢ 2, 414 P.3d 326 (“The
extraordinary penalty of death demands

*The repeal must be read as leaving the statutory proportionality requirement and constitutionally required protections undis-
turbed for murders committed prior to July 1, 2009. This is due to the savings clause, Section 6 of H.B. 285, 49th Leg., Ist Sess., and
because the procedures afforded under the pre-repeal, 1979 capital sentencing scheme were constitutionally mandated components of
a capital sentencing scheme. Pulley, 465 U.S. at 50 (noting that the constitutionality of a capital sentencing scheme rests on the statu-
tory limitation of the death penalty to offenses involving a statutorily defined aggravating circumstance); see also Pangaea Cinema,
2013-NMSC-044, 9 23 (prescribing avoidance of a conclusion of, or an allusion to, unconstitutionality in the construction of statutes).
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heightened scrutiny of its imposition.”
(quoting State v. Frank Martinez, 2002-
NMSC-008, ¢ 8, 132 N.M. 32, 43 P.3d
1042)); Clark v. Tansy, 1994-NMSC-098,
¢ 9 (“[TThis Court believes that death
indeed is different from other sanctions
and thus requires greater scrutiny.’); Woo
Dak San v. State, 1931-NMSC-056, € 2,
36 N.M. 53, 7 P.2d 940 (“[T]he alien and
friendless condition of the condemned
man, the devoted services of his counsel,
serving by appointment, the importance of
the case and of the questions involved . . .
call for the most deliberate judgment and
considerate procedure at all stages.”). This
is due to the “gravity and irrevocability of
the death sentence” as well as the extraor-
dinary risk of an erroneous execution.
Frank Martinez, 2002-NMSC-008, 99 8,
10 (“Death, in its finality, differs more from
life imprisonment than a 100-year prison
term differs from one of only a year or two”
(internal quotation marks and citation
omitted)). Because of the “grave injustice”
presented by an erroneous execution, id.
¢ 10, additional safeguards are required to
prevent the arbitrary imposition of a death
sentence. Gregg, 428 U.S. at 187.
{31} While there is a legitimate interest
in the finality of criminal judgments, the
repeal of the death penalty presents a
profound change in the legal and factual
framework surrounding Petitioners’ death
sentences such that the interests of justice
require that we ensure that those sentences
are not disproportionate to the penalty
imposed in similar cases. We therefore
exercise our discretion to reconsider the
comparative proportionality of Petitioners’
death sentences.

B. Our Prior Application of Garcia
Did Not Substantially Eliminate
the Risk of an Arbitrary and Capri-
cious Death Sentence

{32} Since it was decided over thirty
years ago, Garcia has garnered criticism
for failing to “answer the central question
of proportionality as proposed by Justice
White: whether there is a real difference
between the many cases in which the death
penalty is not imposed and the few cases
in which it is”* In 2004, the Final Report
of the New Mexico State Bar Task Force on
the Administration of the Death Penalty in
New Mexico outlined numerous problems
in the application of Garcia, summarized
as follows:

(1) Section 31-20A-4(C)(4) mandates that
this Court conduct a comparative propor-
tionality review in every case, but “Garcia
says that review will be conducted only on
request. [Section 31-20A-4(C)(4)] imposes
responsibilities on the Supreme Court
[while] Garcia imposes the responsibility
on the defense to raise the issue and to sup-
ply comparison cases.” Final Report, 18;
(2) Garcia “set[s] an overly restricted
definition of the universe of cases” because
“using the jury’s finding of an aggravating
circumstance as the characteristic that
defines what is a ‘similar’ case . . . [yields]
only a handful of ‘similar’ cases to be con-
sidered” Final Report, 18-19;

(3) While “th[is] Court has consistently
rejected defense challenges to the Garcia
standard, it has not applied the standard
consistently over time.” Final Report, 19;
(4) “[This] Court has held sentences to
be proportionate even when there are no
other cases in which the defendant was
sentenced to death,” indicating that “the
Court is using a reasonableness approach
or ... has created an unspoken presump-
tion that a death sentence is always pro-
portionate” Final Report, 19;

(5) “[M]any cases simply state a con-
clusion—that the death penalty is not
excessive or disproportionate—without

explaining the process that led the Court
to its conclusion. This makes it difficult for
lawyers or the public to understand the
basis for the conclusion.” Final Report, 21;
(6) “[T]here are still unresolved issues
about how the Garcia standard applies to
particular cases,” including whether this
Court will consider cases with the same
aggravating circumstance or, in the ab-
sence of a similar case, “point[] to [factual]
circumstances . .. [which] distinguish [the
case under review| from the case in which
a life sentence was imposed.” Final Report,
21.

{33} The problems identified in the Final
Report were evident in Petitioners direct
appeals. In Allen, 2000-NMSC-002, €9
111-12, we did not expressly compare
the case with similar cases but rather
observed that the comparison cases were
sufficiently outlined in Clark, 1999-
NMSC-035, €94 78-83.° These included
two cases in which a death sentence was
imposed and two cases resulting in a life
sentence. Clark disregarded a third case
where the death sentence was imposed as
unreliable “because the sentence was later
overturned” Id. € 79 (discussing State v.
Cheadle, 1983-NMSC-093, 101 N.M. 282,
681 P.2d 708, overruled on other grounds
by State v. Belanger, 2009-NMSC-025, ¢
36, 146 N.M. 282, 681 P.3d 783). In Fry,
our comparative proportionality review
addressed six cases, four in which a death
sentence was imposed, two in which a life
sentence was imposed. 2006-NMSC-001,
€ 43.° All of these six cases involved the ag-
gravating circumstance of kidnapping, as
in Fry, as well as an additional aggravating
circumstance. See id. We did not explain
the effect of the additional aggravating
circumstance or the fact that two of the
four death sentences were commuted.
See id. €9 43-44; Exec. Orders No. 86-37

4State Bar of New Mexico, Task Force to Study the Administration of the Death Penalty in New Mexico, Final Report, 18 (Jan. 23,
2004) (hereinafter “Final Report”), https://www.nmbar.org/NMBARDOCS/PubRes/Reports/TaskforceDeathPenalty.pdf (last visited
June 4, 2019) (referring to Furman, 408 U.S. at 313 (White, J., concurring)).

SAllen, 2000-NMSC-002, 4 111 (citing Clark, 1999-NMSC-035, 49 78-80); see also Clark, 1999-NMSC-035, €9 78-80 (conduct-
ing a comparative proportionality review for the death sentence based on aggravating circumstances of kidnapping and murder of a
witness and relying on State v. McGuire, 1990-NMSC-067, €9 1, 33, 110 N.M. 304, 795 P.2d 996 (affirming a life sentence where the
State sought the death penalty and the jury found two aggravating circumstances, kidnapping and murder of a witness); State v. Guz-
man, 1984-NMSC-016, €9 16-18, 50, 100 N.M. 756, 676 P.2d 1321 (aftirming the death sentence based on aggravating circumstances
of kidnapping, criminal sexual penetration, and murder of a witness); State v. Gilbert, 1983-NMSC-083, €9 1, 61, 100 N.M. 392, 671
P2d 640 (affirming the death sentence based on aggravating circumstances of criminal sexual penetration as to the first victim and
criminal sexual penetration and murder of a witness as to the second victim); State v. Hutchinson, 1983-NMSC-029, €9 1, 5 n.1, 99
N.M. 616, 661 P.2d 1315 (affirming a life sentence where the defendant was charged with murder of a witness and kidnapping)).

SFry, 2006-NMSC-001, €9 43-44 (reviewing Allen, 2000-NMSC-002, €9 15, 118; Clark, 1999-NMSC-035, €9 79-80; McGuire,
1990-NMSC-067, § 1; Guzman, 1984-NMSC-016, €4 16-18; Gilbert, 1983-NMSC-083, ¢ 1, 61; Hutchinson, 1983-NMSC-029, ¢ 5

n.l).
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(Gilbert), 86-39 (Guzman) (Nov. 26, 1986).
We noted that Fry “killed the victim in a
particularly brutal fashion” but did not
expand the pool of comparison cases to
review factually similar crimes. Id. § 44.
We find it significant that, as in Fry and
Allen, this Court has never found a death
sentence to be statutorily disproportionate
when applying Garcia.

{34} We agree with the Final Report that
we are required under Section 31-20A-4(C)
(4) to conduct a comparative proportionality
review of every death sentence, contrary to
Garcia. See Garcia, 1983-NMSC-008, ¢ 34.
We further agree that our application of Gar-
cia has been thus far insufficient to eliminate
the possibility of an arbitrary and capricious
sentence, contrary to Furman, 408 U.S. at
294-95, and Gregg, 428 U.S. at 206. However,
practical barriers pose a significant challenge
to conducting a meaningful proportionality
review.

{35} Although New Mexico has autho-
rized the use of capital punishment since
before statehood, the death penalty has
been infrequently imposed.” Only one
person has been executed since the enact-
ment of the pre-repeal capital sentencing
scheme in 1979. Wilson, supra, at 301. That
person was Terry Clark, whose execution
took place on November 6, 2001. Id. at
271. Before Clark, New Mexico had not ex-
ecuted anyone since David Cooper Nelson
in 1960. Id. Only fifteen people, including
Fry and Allen, have been sentenced to

death since the enactment of the pre-repeal
capital sentencing scheme in 1979. Id. at
266 & n.93. With the exception of Clark,
none of these death sentences resulted in
an execution.

{36} Under the pre-repeal capital sen-
tencing scheme, an offender convicted of
first-degree murder could be subject to
the death penalty only where the sentenc-
ing jury found one of seven aggravating
circumstances. Section 31-20A-3; Section
31-20A-5(A)-(G). Most death-eligible
cases did not reach the sentencing stage.
Wilson, supra, at 271-72, 301. From July
1979 through December 2007, prosecu-
tors sought the death penalty in only 211
cases. Id. at 266-67. Nearly half of these
cases were resolved through plea bargains
that removed death as a possible sentence.
Id. at 268. The other half went to trial. See
id. at 269. Thus, our limited universe of
death penalty cases is in large part due to
both plea bargaining and prosecutorial
reluctance to seek the death penalty.

{37} Fifty-two cases advanced to death
penalty sentencing proceedings.® The
others ended in acquittal or conviction on
lesser charges for which the death penalty
was no longer an available sentence. Id. at
269. Of the fifty-two cases, the jury found
at least one aggravating factor and unani-
mously agreed on a death sentence just
fifteen times.’ Twelve of those fifteen death
sentences were ultimately vacated: five
reversed on direct appeal,'’ two reversed

in habeas proceedings," and another five
commuted by Governor Toney Anaya
in 1986."> Another was abated when the
inmate died in prison.” Clark was the
only one of the fifteen to be executed, and
that execution proceeded only after Clark
instructed counsel to abandon his appeals
for postconviction relief. Id. at 271. Thus,
even before the legislative repeal, capital
punishment was a relative nullity in New
Mexico. This rarity demonstrates a reluc-
tance to impose the death penalty on the
part of all three branches of government,
which presents a significant challenge to
the administration of a meaningful com-
parative proportionality review.

{38} Because relatively few death-eligible
cases reach the death penalty sentencing
phase in New Mexico, use of the same
aggravating circumstance as the sole
criteria for identifying similar cases has
produced an impracticably small pool of
comparison cases. See Final Report, 19-
21. This is particularly true in Fry, which
at the time of Fry’s direct appeal was the
only case involving kidnapping as the sole
aggravator that was affirmed on appeal.
See Fry, 2006-NMSC-001, ¢ 43; Wilson,
supra, at 274 (explaining that kidnapping
was usually alleged in combination with
other aggravators). For this reason, we have
resorted to using cases involving different
aggravating circumstances in the com-
parative proportionality review, without
explaining whether this is a departure from

’Wilson, supra, at 301; see, e.g., Territory v. Ketchum, 1901-NMSC-006, 49 14-15, 10 N.M. 718, 65 P. 169 (affirming the death
sentence for a defendant convicted of train robbery); Territory v. Griego, 1895-NMSC-020, € 1, 8 N.M. 133, 42 P. 81 (recognizing that
the penalty for first-degree murder was death).

8In addition to the fifty-one cases advancing to death penalty sentencing before the completion of Marcia Wilson’s study in 2007,
Wilson, supra, at 269, a jury also considered the death penalty for Michael Astorga. See State v. Astorga, 2015-NMSC-007, €9 1-2,

343 P.3d 1245.

°See Wilson, supra, at 272. The following fourteen opinions and one waiver of direct appeal document these fifteen death sentences:

State v. Treadway, 2006-NMSC-008, 139 N.M. 167, 130 P.3d 746; Fry, 2006-NMSC-001; Frank Martinez, 2002-NMSC-008; State v.
Jacobs, 2000-NMSC-026, 129 N.M. 448, 10 P.3d 127; Allen, 2000-NMSC-002; State v. Jerome Martinez, S-1-SC-22330, order (Aug.
26, 1996) (dismissing the direct appeal upon the death of the defendant); State v. Henderson, 1990-NMSC-030, 109 N.M. 655, 789
P.2d 603, disapproved of on other grounds by Clark v. Tansy, 1994-NMSC-098, ¢ 21; State v. Clark, 1989-NMSC-010, 108 N.M. 288,
772 P.2d 322, disapproved of on other grounds by Henderson,1990-NMSC-030, ¢ 14; State v. Adams, CR-86-0064 (10th Dist. Quay
County Dec. 5, 1986) (waiving the right to directly appeal the judgment and sentence of death, anticipating commutation); State v.
Compton, 1986-NMSC-010, 104 N.M. 683, 726 P.2d 837, overruled on other grounds by State v. Tollardo, 2012-NMSC-008, € 37 n.6,
275 P.3d 110; State v. Finnell, 1984-NMSC-064, 101 N.M. 732, 688 P.2d 769; Guzman, 1984-NMSC-016; Gilbert, 1983-NMSC-083;
Garcia, 1983-NMSC-008;Cheadle, 1983-NMSC-093.

"Treadway, 2006-NMSC-008; Frank Martinez, 2002-NMSC-008; Jacobs, 2000-NMSC-026; Henderson,1990-NMSC-030; Finnell,
1984-NMSC-064.

"Clark v. Tansy, 1994-NMSC-098, § 29; State v.Cheadle, 1987-NMSC-100, ¢ 1, 106 N.M. 391, 744 P.2d 166; but see Clark, 1999-
NMSC-035, ¢ 91 (affirming Clark’s sentence of death upon resentencing).

2Exec. Orders No. 86-37 (Gilbert), 86-38 (Garcia), 86-39 (Guzman), 86-40 (Compton), 86-41 (Adams) (Nov. 26, 1986) (com-
muting the five death sentences); see generally Toney Anaya, Statement by Toney Anaya on Capital Punishment, 27 U. Rich. L. Rev.
177 (1993).

BJerome Martinez, S-1-SC-22330, order at 1-2.
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or modification of Garcia. Final Report,
19-20 (discussing the application of Garcia
over time).
{39} Additionally, there is no central
repository of information regarding
death penalty cases, making it difficult to
obtain the details and records necessary
to thoroughly conduct the comparative
proportionality review. As Fry and Allen
note, “[t]he [L]egislature obligated [this]
Court to conduct a proportionality analy-
sis, but failed to provide any mechanism
to collect the cases that could be used in
the analysis” Unlike other states, New
Mexico does not collect data to support
comparative proportionality review. See,
e.g., Tenn. Sup. Ct. Rule 12 (1) (requiring
the trial court to prepare a postconviction
report for “all cases . .. in which the defen-
dant is convicted of first-degree murder”
with data to be used in the proportionality
analysis). The underlying records in most
death penalty cases in New Mexico are not
electronically available, with the exception
of those cases that were prosecuted shortly
before the repeal. This invariably affected
both the ability of defense counsel to bring
meritorious challenges to the comparative
proportionality of their clients’ death sen-
tences and the depth of this Court’s review.
C. We Modify Our Application of
Garcia in Order to Fulfill the
Legislature’s Intent in Adopting
Section 31-20A-4(C)(4)
{40} Fry and Allen urge us to overrule
Garcia, asserting that Garcia has deprived
them of a meaningful comparative propor-
tionality review and that the mechanism
for conducting this review should be
modified in various ways. We decline to
overrule Garcia. However, we modify Gar-
cia in order to better fulfill the purposes of
Section 31-20A-4(C)(4).
{41} We first recognize that the Wash-
ington Supreme Court, faced with similar
concerns regarding proportionality review,
recently declared Washington’s death pen-
alty scheme unconstitutional as adminis-
tered in State v. Gregory, 427 P.3d 621, 629,
642 (Wash. 2018). Presented with a study
demonstrating that in Washington “black
defendants were four and a half times
more likely to be sentenced to death than

similarly situated white defendants,” the
court concluded “that Washington’s death
penalty is administered in an arbitrary
and racially biased manner” and therefore
violates the state constitution. Id. at 630,
633, 635-36; see Wash. Const. art. I, § 14
(prohibiting the infliction of “cruel punish-
ment”). The court additionally concluded
that, due to this arbitrary and racially
biased administration, the death penalty
scheme in Washington “fails to serve any
legitimate penological goals” Gregory, 427
P3d at 636, 642. Although the Washington
Supreme Court has a statutory duty to
review the comparative proportionality of
a death sentence very similar to our own,™
the court concluded that this mandatory
review could not address the constitutional
infirmities the court had identified. Id. at
637. While we share the Washington Su-
preme Court’s concern that a death penalty
scheme must provide a “meaningful basis
for distinguishing the few cases in which
[the death penalty] is imposed from the
many cases in which it is not,” id. at 636
(alteration in original) (quoting Furman,
408 U.S. at 313 (White, J., concurring)),
in order to address this concern we need
not determine whether our 1979 capital
sentencing scheme is unconstitutional as
administered because we instead modify
our approach to comparative propor-
tionality review. See Pangaea Cinema,
2013-NMSC-044, ¢ 23 (prescribing avoid-
ance of a conclusion of, or an allusion to,
unconstitutionality in the construction of
statutes).

{42} While the United States Supreme
Court has left states free to define the
framework of their comparative propor-
tionality reviews, see Pulley, 465 U.S. at
45, there are three steps implicit in any
approach.” In the first step, the review-
ing court defines a universe of cases from
which similar cases are to be drawn. Final
Report, 15-16. The broadest universe
would include all death-eligible cases,
whether or not the prosecutor elected to
pursue the death penalty. Id. This allows
a reviewing court to determine if a death
sentence is disproportionate compared to
cases prosecuted in districts with different
characteristics and sentencing practices.

A narrower universe might include only
those cases in which the prosecutor sought
the death penalty; all cases that progressed
to a capital sentencing hearing; all cases in
which the jury unanimously agreed on at
least one aggravating factor and imposed
either alife or death sentence; or—the nar-
rowest possible option—cases in which the
death penalty was imposed. Id.

{43} The Garcia Court defined the uni-
verse of cases as including cases in which
the death penalty was sought and which
resulted in a sentence of death or life im-
prisonment that was affirmed on appeal.
Compare Garcia, 1983-NMSC-008, ¢ 34
(stating that “[o]nly those New Mexico
cases in which a defendant . . . received
either the death penalty or life imprison-
ment and whose conviction and sentence
have been upheld . . . will be considered
appropriate for comparison”), with State
v. Bland, 958 S.W.2d 651, 666-67 (Tenn.
1997) (defining “the universe from which
we choose the pool of ‘similar cases’ for
comparison [as] ‘all cases in which the
defendant was convicted of first-degree
murder’ ).

{44} In the second step, the reviewing
court must define what constitutes a
“similar case.” See Final Report, 15. This
produces a pool of cases to be used for
comparison purposes. Id. Some states use
the approach embraced in Garcia, under
which the pool is limited to cases involv-
ing the same aggravating circumstance as
the death sentence under review. 1983-
NMSC-008, § 34. Many states include
factually similar cases in the pool of
comparison cases. See, e.g., Bland, 958
S.W.2d at 667 (stating that “we are not
limited to . . . cases in which exactly the
same aggravating circumstances have
been found” and considering for addi-
tional comparison a non-exhaustive list
of salient facts including the manner of
death and any justifications for the kill-
ing). Under Garcia, we select cases for
comparison based on statutorily defined
aggravating circumstances and have on
occasion considered factual similarities
in deciding to affirm a death sentence.
See, e.g., Allen, 2000-NMSC-002, ¢ 111
(noting that, as in Clark, “[the] victim

“Compare Wash. Rev. Code § 10.95.130(2)(b) (requiring the Washington Supreme Court to determine “[w]hether the sentence
of death is excessive or disproportionate to the penalty imposed in similar cases, considering both the crime and the defendant”),
with Section 31-20A-4(C)(4) (requiring this Court to consider whether “the sentence of death is excessive or disproportionate to the
penalty imposed in similar cases, considering both the crime and the defendant”).

5See Final Report, 15-16. Courts often use the phrases “universe of cases” and “pool of cases” interchangeably. For clarity, this
opinion uses the term “universe” to refer to the broad group of cases from which comparison cases are drawn, and “pool” to refer to

the cases selected for comparison.
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was a child”); see also Clark, 1999-
NMSC-035, ¢ 82 (noting that the victim
was a child).

{45} The third and final step in conduct-
ing a comparative proportionality review
is to define the test used to establish that
a sentence is disproportionate. See Final
Report, 15. Three approaches courts have
taken in defining disproportionality are:
(1) the statistical frequency approach,
(2) the precedent-seeking approach, and
(3) the reasonableness approach. Id. 16.
The statistical frequency approach is “a
measurement of the relative frequency
of death sentences in factually similar
cases.” Papasavvas, 790 A.2d at 805. Before
the repeal of the death penalty in 2007,'
the New Jersey Supreme Court applied
both statistical frequency and precedent-
seeking approaches to assure that the death
penalty had been imposed in similar cases.
Id. at 804-05. For its statistical frequency
analysis, New Jersey utilized the assistance
of a special master and their administrative
office of the courts. State v. DiFrisco, 662
A.2d 442,450 (N.]. 1995). Allen urges that,
like New Jersey, we should incorporate a
frequency analysis into our comparative
proportionality review in addition to a
precedent-seeking approach. However,
both Fry and Allen implicitly recognize
that we lack the records and resources
necessary to undertake a statistical review.
{46} Garcia is a “precedent-seeking ap-
proach,” which involves comparing the
case to the pool of comparison cases in
much the same way that a court typically
reviews a case. Clark, 1999-NMSC-035,
¢ 74; Final Report, 17. The ultimate test
is that “a defendant . . . should not be put
to death if another defendant or other
defendants, convicted of murder under
the same aggravat[ing] circumstance is
given life imprisonment, unless there is
some justification” Garcia, 1983-NMSC-
008, ¢ 34. This is similar to the Tennessee
approach, in which a death sentence is
disproportionate only “[i]f the case, taken
as a whole, is plainly lacking in circum-
stances consistent with those in similar
cases in which the death penalty has been
imposed,” and “[a] death sentence is not
disproportionate where the Court can
discern some basis for the lesser sentence”
received in another case with similar cir-
cumstances. Bland, 958 S.W.2d at 665.
{47} “The reasonableness approach turns
on generalized notions of reasonableness,
which are in turn based on the particular
court’s values, experience and general

familiarity with prior cases” Final Re-
port, 17. Our application of Garcia has
garnered criticism because we “ha[ve]
held sentences to be proportionate even
when there are no other cases in which
the defendant was sentenced to death,”
indicating that we have resorted to “a rea-
sonableness approach or . .. ha[ve] created
an unspoken presumption that a death
sentence is always proportionate” Final
Report, 19. We will continue to adhere to
a precedent-seeking approach but adopt
the following modifications to Garcia.

1. We decline to expand the universe
of cases beyond cases in which the death
penalty was sought, the jury found at least
one aggravating circumstance, and which
resulted in a sentence of death or life im-
prisonment that was affirmed on appeal
{48} Fry and Allen urge this Court to
expand the universe of cases from which
similar cases have been drawn to include
cases that could have been prosecuted as
a death penalty case, regardless of whether
the death penalty was actually pursued.
Fry and Allen claim that death sentences
are overrepresented under Garcia because
the universe of cases excludes those in
which the prosecutor did not seek the
death penalty or offered a plea bargain
in favor of life. Expanding the universe
would enable us to examine the impact of
prosecutorial discretion on the selection of
which defendants were selected to receive
the death penalty in New Mexico.

{49} The State argues that Garcia properly
limits the universe of cases to those in
which the prosecution sought and the jury
had the option to impose a death sentence.
See Garcia, 1983-NMSC-008, € 34 (“In our
review, we will consider only New Mexico
cases in which a defendant has been con-
victed of capital murder under the same
aggravating circumstance(s).”). We agree
with the State on this point. The exercise
of prosecutorial discretion is not enough
to render death sentences constitutionally
arbitrary. See Gregg, 428 U.S. at 199. We
have determined that the Furman Court’s
concerns about “discretionary sentencing”
did not extend to “the areas of charging,
plea bargaining, jury verdicts and pardons
merely because a possibility of selectivity
exists.” State ex rel. Serna v. Hodges, 1976-
NMSC-033, 99 29-36, 89 N.M. 351, 552
P.2d 787, overruled on other grounds by
Rondeau, 1976-NMSC-044, € 9.

{50} Whether the New Mexico Legisla-
ture intended for comparative proportion-
ality review under Section 31-20A-4(C)

(4) to include reviewing the exercise of
prosecutorial discretion presents a ques-
tion of statutory interpretation. “We begin
by looking at the language of the statute
itself,” while recognizing that the plain
language “must yield on occasion to an
intention otherwise discerned in terms of
equity, legislative history, or other sources.”
State v. Smith, 2004-NMSC-032, € 9, 136
N.M. 372,98 P.3d 1022 (internal quotation
marks and citation omitted).

{51} Section 31-20A-4(C)(4) does not
expressly define the universe of cases,
much less address whether we should
limit our review to those cases in which
the prosecutor sought the death penalty.
The Legislature did not provide specific
guidance as to which cases should be
considered substantively or procedurally
similar for purposes of comparative pro-
portionality review. However, the term
“similar cases” appears within the phrase
“the penalty imposed in similar cases” in
Section 31-20A-4(C)(4). Other courts have
construed identical language as communi-
cating an intent for the court to consider
cases in which the prosecutor sought the
death penalty and which progressed to a
death penalty sentencing hearing, whether
it resulted in a sentence of death or life
imprisonment. See, e.g., Addison, 7 A.3d
at 1247.

{52} Thisinterpretation is consistent with
the history of Section 31-20A-4(C)(4).
Our Legislature adopted Section 31-20A-
4(C)(4) in response to Furman and Gregg
which, in turn, provide insight into the
appropriate parameters of the compara-
tive proportionality review. See Addison, 7
A.3d at 1230, 1239-40. Like other courts,
we conclude that our comparative propor-
tionality review requirement was designed
to incorporate the constitutional standards
which existed at the time of its adoption.
Id.

{53} We gather from Furman that Pe-
titioners’ death sentences are not per se
disproportionate based on how rarely
New Mexico prosecutors have pursued
the death penalty. Although the Furman
Court did not discuss comparative pro-
portionality review, it observed that the
rare imposition of the death penalty was
not enough to prove that it was being im-
posed arbitrarily. Furman, 408 U.S. at 293
(Brennan, J., concurring) (“[TThousands
of murders . . . are committed annually in
States where death is an authorized pun-
ishment for those crimes,” and “death is
inflicted in only a minute fraction of these

162007 N.J. Sess. Law Serv. ch. 204 (West)
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cases.”). On the contrary, the rarity of the
death penalty could indicate that it was
being imposed carefully and selectively.
Id. at 294 (“Informed selectivity . . . is a
value not to be denigrated”). Based on
this reasoning, we agree with the State
that it would be “illogical to conclude that
the Legislature included proportionality
review in the [1979 capital sentencing
scheme] as a poisoned pill designed to lead
to de facto repeal of the death penalty by
virtue of the fact that, as it should be, the
death penalty is infrequently imposed.”
{54} Gregg confirms that the Furman
Court was not concerned with prosecuto-
rial discretion. Gregg, 428 U.S. at 199. In
Gregg, the petitioner argued that Georgia’s
revised capital sentencing scheme re-
mained unconstitutional because it contin-
ued to allow unfettered discretion in “the
opportunities for discretionary action that
are inherent in the processing of any mur-
der case” Id. at 198-99. In addition to the
prosecutorial discretion to decline pursuit
of the death penalty and offer plea bargains
in favor of life, these opportunities include
the jury’s discretion to exercise mercy and
the governor’s authority to commute a
death sentence. Id. at 199. The Gregg Court
addressed each of these and determined
that a capital sentencing scheme was not
constitutionally infirm simply because it
gave these actors the legitimate discretion
to spare a defendant from the death pen-
alty. Id. This signals that the comparative
proportionality review endorsed in Gregg
was not intended to include review of the
exercise of prosecutorial discretion.

{55} Thisis consistent with the approach
used by the majority of states. Most states
limit their comparative proportionality
reviews to cases in which the prosecutor
sought the death penalty. See, e.g., State v.
Ross, 624 A.2d 886, 886 (Conn. 1993) (per
curiam) (considering “cases in which the
conviction of a capital felony after trial
was followed by a hearing to consider the
imposition of the death penalty”); Flamer
v. State, 490 A.2d 104, 138-39 (Del. 1983)
(“[W]e think it inherently fair, logical and
necessary to prevent disproportionate
sentencing that this Court compare the
sentence below to the facts and circum-
stances of cases in which a capital sentenc-
ing proceeding was actually conducted,
whether the murders have been sentenced
to life imprisonment or death?”); State v.
Whitfield, 837 S.W.2d 503, 515 (Mo. 1992)
(en banc) (“[T]his Court does not com-
pare death-penalty cases to cases where
the death penalty was not sought—such

as where the death penalty was waived
or the offense of conviction was less than
first degree murder?”); State v. Kills on Top,
793 P.2d 1273, 1308 (Mont. 1990) (com-
paring to cases involving the aggravating
circumstance of kidnapping); Petrocelli v.
State, 692 P.2d 503, 511 (Nev. 1985) (con-
sidering cases where the jury found some
of the same aggravating circumstances),
superseded by statute on other grounds
as stated in Thomas v. State, 83 P.3d 818,
823 (Nev. 2004); State v. McHone, 435
S.E.2d 296,307 (N.C. 1993) (including “all
cases arising since the effective date of our
capital punishment statute, 1 June 1977,
which have been tried as capital cases and
reviewed on direct appeal by this Court
and in which the jury recommended death
or life imprisonment” (internal quotation
marks and citation omitted)); Lewis v.
Commonwealth, 593 S.E.2d 220, 226 (Va.
2004) (“In conducting this review, this
Court considers the records of all capital
murder cases reviewed by this Court,
including cases in which the defendant
received a life sentence.”).

{56} By contrast, few states have opted to
include in the comparative proportional-
ity review cases in which the prosecutor
did not seek the death penalty. See, e.g.,
Papasavvas, 790 A.2d at 804 (“We will . ..
consider all death-eligible cases, whether
or not they were capitally prosecuted, be-
cause the State’s decision not to prosecute
the defendant capitally does not neces-
sarily reflect on [the] defendant’s lack of
deathworthiness.” (alteration and omission
in original) (citation omitted)); Common-
wealth v. DeHart, 516 A.2d 656, 671 (Pa.
1986) (including “all cases of murder of
the first degree convictions which were
prosecuted or could have been prosecuted
under the death penalty statute”); Bland,
958 S.W.2d at 666 (defining “the universe
from which we choose the pool of ‘simi-
lar cases’ for comparison [as] ‘all cases in
which the defendant was convicted of
first-degree murder’ ” (citation omitted)).
{57} Because the Gregg Court was not
concerned with prosecutorial discretion,
we also conclude that the New Mexico
Legislature, by modeling its review on
the comparative proportionality review
endorsed in Gregg, did not intend for Sec-
tion 31-20A-4(C)(4) to serve as a check
on the exercise of prosecutorial discre-
tion. Under Gregg, prosecutors are free to
exercise their discretion in favor of life.
See 428 U.S. at 199. We decline to adopt
a construction of Section 31-20A-4(C)(4)
that would encourage prosecutors to seek

the death penalty in order to maintain
a robust universe of cases. We therefore
reject Petitioners’ argument that we should
expand the universe of cases to all cases in
which the death penalty could have been
pursued.

{58} We also consider whether the com-
parative proportionality review should be
modified to account for the exercise of
executive clemency. This power was given
to the governor by the people. N.M. Const.
art. V, § 6. Like prosecutorial discretion,
the governor’s power to commute sentenc-
esis “outside of the effective control of leg-
islatures” and an “inevitable component([]
of any capital scheme” Sherod Thaxton,
Disciplining Death: Assessing and Amelio-
rating Arbitrariness in Capital Charging,
49 Ariz. St. L.J. 137, 195 (2017). Because
comparative proportionality review was
intended to review “caprice in the decision
to inflict the death penalty,” a governor’s
isolated decision to afford mercy does not
render an otherwise valid death sentence
unconstitutional. See Gregg, 428 U.S. at
199, 203.

{59} Governor Anaya commuted the
majority of death sentences imposed un-
der the pre-repeal, 1979 capital sentencing
scheme. See Exec. Orders Nos. 86-37, 86-
38, 86-39, 86-40, 86-41 (Nov. 26, 1986).
Under Gregg, this does not render Petition-
ers death sentences disproportionate. See
428 U.S. at 199. Because the constitutional
jurisprudence gives us no reason to review
this exercise of power, we will continue to
consider these cases as death penalty cases
for purposes of the comparative propor-
tionality review.

{60} We also limit our review to cases
prosecuted under the pre-repeal, 1979
capital sentencing scheme. “To include
cases decided before enactment of the
present [s]tatute would require consider-
ation of cases decided under the various
constitutionally infirm statutes which
predate the current one,” Flamer, 490 A.2d
at 139, and to include cases prosecuted un-
der the post-repeal scheme would ensure
a de facto repeal of the death penalty. This
would contradict the Legislature’s intent
in enacting a savings clause for murders
committed before July 1, 2009.

{61} The Garcia Court’s definition of the
universe of cases includes one more restric-
tion: we consider only those cases which
were affirmed on appeal. 1983-NMSC-
008, ¢ 34. This is a reasonable restriction
because cases in which the defendant did
not appeal cannot be considered a reli-
able indicator of facts warranting a given
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sentence. Moreover, because defendants
facing either death or life imprisonment
almost uniformly appealed, this restriction
does not result in the exclusion of a great
number of viable comparison cases. But
see, e.g., Adams, CR-86-0064 (10th Dist.

Quay County Dec. 5, 1986) (waiving the

right to directly appeal the judgment and

sentence of death, anticipating commuta-
tion).

{62} In sum, we hold that the universe

of cases is properly limited under Garcia

to those cases in which the prosecutor
decided to seek the death penalty, which
advanced to a death penalty sentencing
hearing in which the jury found at least
one aggravating circumstance, and which

resulted in a sentence of death or life im-

prisonment which was affirmed on appeal.

1983-NMSC-008, € 34.

2. We expand the pool of cases to
include both cases involving the
same aggravating circumstance
and factually similar cases in which
the jury had the option to impose
the death penalty

{63} The second step of the comparative

proportionality review requires us to iden-

tify the particular characteristics to be used
to identify a “ ‘similar case’ ” Final Report,

15. While we adhere to Garcia’s definition

of the universe of cases, we reconsider the

pool of comparison cases and determine
that the pool must be expanded from cases
involving first-degree murder convictions
with the same aggravating circumstances
to include factually similar crimes in which
the jury considered the death penalty. In
reaching this conclusion, we are guided
by the Gregg Court’s understanding that

“[i]f a time comes when juries generally do

not impose the death sentence in a certain

kind of murder case, the appellate review
procedures assure that no defendant
convicted under such circumstances will

suffer a sentence of death.” 428 U.S. at 206

(emphasis added).

{64} The Garcia Court included within

the pool of comparison cases only those

cases involving the same aggravating

circumstances. 1983-NMSC-008, ¢ 34. In
cases with the same aggravating circum-
stance, prosecutors decided to pursue the
death penalty and juries found the defen-
dants to be guilty of substantively similar
conduct. As such, the Garcia approach
ensures that the pool is restricted to cases
which are substantively and procedurally
similar for purposes of comparative pro-
portionality review. Cf. Addison, 7 A.3d at
1249-1251 (stating that “the substantive
characteristics of ‘similar cases’ also in-
clude [statutory] aggravating and mitigat-
ing factors”). In theory, this enables us to
determine if the death penalty is generally
imposed for “a certain kind of murder
case;,” as intended under Gregg, 428 U.S.
at 206.

{65} However, given the rarity of death
penalty prosecutions in New Mexico,
the Garcia Court’s definition of the pool
of comparison cases has proven to be
unworkable. Final Report, 19 (describing
the Garcia approach as “logical” but noting
that it yields “only a handful of ‘similar’
cases” for the comparative proportionality
review). Only four cases have aggravating
circumstances identical to Allen,'” and the
only case with aggravating circumstances
identical to Fry is Fry’s own conviction for
an unrelated murder."® Such a small pool of
cases distorts our view of the application
of the death penalty for similar crimes.
{66} We acknowledge, as Petitioners con-
tend, that our comparative proportionality
review must be applied to “fully answer the
central question of . . . whether there is a
real difference between the many cases in
which the death penalty is not imposed
and the few cases in which it is” Final
Report, 18; see Furman, 408 U.S. at 313-
14 (White, J., concurring). Further, the
Gregg Court intended for the comparative
proportionality review to

substantially eliminate[] the possibility
that a person will be sentenced to die by the
action of an aberrant jury. If a time comes
when juries generally do not impose the
death sentence in a certain kind of murder
case, the appellate review procedures as-

sure that no defendant convicted under
such circumstances will suffer a sentence
of death.

428 U.S. at 206. We are unable to provide
that assurance when the pool of compari-
son cases is restricted to only those with
the same aggravating circumstances.

{67} Other states include factually similar
cases in the comparative proportionality
review. See, e.g., Addison, 7 A.3d at 1253
(reviewing the facts underlying the murder,
the aggravating factors, and the mitigating
factors because “[t]hese characteristics
found by the jury establish the unique
footprint of the case within which the jury
considered . . . the crime and the character
and background of the particular defendant
to decide whether to impose the death pen-
alty”); Papasavvas, 790 A.2d at 805 (describ-
ing the “salient-factors test,” under which
“every death-eligible case is assigned to one
of thirteen categories based on the statutory
aggravating factors,” and further grouped by
‘circumstances that serve either to aggravate
or to mitigate the blameworthiness of the de-
fendants in those cases” (internal quotation
marks and citation omitted)); Bland, 958
S.W.2d at 667 (“Though consideration of the
aggravating and mitigating circumstances
... is a crucial element of the process, we
are not limited to only those cases in which
exactly the same aggravating circumstances
have been found”).

{68} In Tennessee, for example, the Su-
preme Court considers a non-exhaustive list
including “the manner of death (e.g., violent,
torturous, etc.),” “the victim’s circumstances
including age [and] physical and mental
conditions,” “the absence or presence of
provocation . . . [or] justification,” and “the
injury to and effects on nondecedent vic-
tims.” Bland, 958 S.W.2d at 667. Although
the Tennessee Supreme Court recognized
that the factual similarities considered when
choosing comparison cases “are not read-
ily subject to complete enumeration and
definition,” the court reviewed the relevant
facts it had considered in prior cases. Id. In
New Mexico, a comprehensive list of factual
similarities relevant to the identification of

"McGuire, 1990-NMSC-067, € 1 (noting the jury findings of kidnapping and murder of a witness as aggravating circumstances);
Clark, 1989-NMSC-010, € 54 (stating that the jury found the aggravating circumstances of kidnapping and murder of a witness); State
v. Zinn, 1987-NMSC-115, € 1, 106 N.M. 544, 746 P.2d 650 (affirming convictions including first-degree murder and the life sentence
without specifying findings of aggravating factors); State v. Zinn, D-202-CR-1986-41129, miscellaneous entries forms of finding
(Sept. 30, 1986) (finding the aggravating circumstances of murder of a likely witness and murder in the commission of kidnapping);
Hutchinson, 1983-NMSC-029, ¢ 5 n.1 (finding the aggravating circumstances of murder of a likely witness and murder in the com-

mission of a kidnapping).

!8State v. Fry, S-1-SC-29025, dec. 99 4-5 (Aug. 28,2007) (noting that the State sought the death penalty on the aggravating circum-
stance of kidnapping); State v. Fry, D-1116-CR-2000-00542, miscellaneous entry (Sep. 4, 2003) (finding the aggravating circumstance
of murder in the commission of a kidnapping).
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comparison cases is particularly elusive due
to the limited nature of our review under
Garcia in prior cases.

{69} However, examining the universe
of death penalty cases in New Mexico,
we observe that juries had the option to
impose the death penalty in a number of
cases with factual similarities to Fry and
Allen but which did not result in the same
aggravating circumstances. Specifically, re-
gardless of the aggravating circumstances
alleged, many cases involved the murder
of youthful, typically female victims in the
commission of a sexual assault.”” These
cases were excluded from consideration
on direct appeal because, although Fry and
Allen were both convicted of attempted
criminal sexual penetration and therefore
guilty of similar conduct, neither was
charged with or found guilty of murder
in the commission of a criminal sexual
penetration as a statutory aggravating
circumstance.

{70} Additionally, we note that while New
Mexico prosecutors maintained no writ-
ten criteria for when to pursue the death
penalty, they considered additional factors
relevant in determining whether to seek
the death penalty, including the age of the
victim, whether the crime was ethnically
motivated, opinions of the victim’s family,
the number of victims, the suffering of the
victim, the generally severe or aggravated
nature of the crime, and the impact of the
crime on the community. Final Report,
14-15. We consider these factors relevant
when determining what makes a case
factually similar.

{71} In light of the limitations posed by
the small universe of death penalty cases,
we see no principled reason to exclude
factually similar cases in which the jury
considered the death penalty from the pool
of comparison cases. These cases, like cases
involving the same aggravating circum-
stance, are substantively and procedurally
similar to the cases under review because
the jury had the option to impose the death
penalty based on similar facts. Expanding
our review to consider these cases may
reveal a pattern where no pattern was
readily discernible among cases involving
the same aggravating circumstances. This

will better serve the purposes of compara-
tive proportionality review by enabling us
to determine whether Fry and Allen were
sentenced to death by an aberrant jury, in
accordance with Gregg, 428 U.S. at 206,
and thereby ensure that the death penalty
is reserved for the most heinous crimes.
See Furman, 408 U.S. at 313-14 (White, J.,
concurring); see also id. at 293-95 (Bren-
nan, J., concurring).
{72} We therefore expand the pool of
cases to include factually similar cases in
which the jury considered the death pen-
alty. We adhere to Garcia to the extent that
the Garcia approach uses the same aggra-
vating circumstance as the starting point
for identifying the pool of comparison
cases. However, we will also give mean-
ingful consideration to factually similar
crimes in which the jury considered the
death penalty.
3. A death sentence is disproportion-
ate if juries do not generally impose
a death sentence in similar cases
and there is no justification for the
death sentence to be imposed
{73} Inthe third step of our comparative
proportionality review, we turn to the test
to be used to establish that a sentence
is disproportionate. Garcia states that a
death sentence should not be affirmed
when similar cases ended in life imprison-
ment, “unless there is some justification.”
1983-NMSC-008, ¢ 34. We have further
recognized that “our function in perform-
ing comparative review is not to search for
proof that a defendant’s death sentence is
perfectly symmetrical, but to identify and
invalidate the aberrant death sentence”
Clark, 1999-NMSC-035, ¢ 80 (quoting
Bland, 958 S.W.2d at 665). In practice,
however, our application of this test has
resulted in “an unspoken presumption that
a death sentence is always proportionate”
Final Report, 19.
{74} In our initial review of Petitioners’
death sentences, we did not explain why
Petitioners’ death sentences should be af-
firmed when the majority of defendants
received life sentences for similarly shock-
ing crimes. Instead, we concluded that
certain facts justified their death sentences
without meaningfully considering factu-

ally similar cases and whether juries gen-
erally imposed death sentences in those
cases. See, e.g., Fry, 2006-NMSC-001, ¢
44 (describing the murder as “particularly
brutal”); Allen, 2000-NMSC-002, ¢ 111
(noting that Allen’s victim, like ClarK’s,
“was a child”); Final Report, 21 (“[This]
Court has affirmed [a] death sentence
by pointing to circumstances that, in its
view, distinguish [a death sentence case]
from the case in which a life sentence was
imposed. However, the distinguishing fac-
tors change from case to case”). For this
reason, Fry and Allen argue that they were
deprived of a meaningful proportionality
review and that “[i]n practice, proportion-
ality review in New Mexico has not served
as a meaningful check on arbitrary and
capricious death sentences.”

{75} Furman and Gregg require more.
Comparative proportionality review
must provide “a meaningful basis for dis-
tinguishing the few cases in which [the
death penalty] is imposed from the many
cases in which it is not.” See Furman, 408
U.S. at 313-14 (White, J., concurring).
Specifically, the Gregg Court stated that
the comparative proportionality re-
quirement would assure that the death
penalty would not be imposed unless
the death penalty was “imposed gener-
ally” in similar cases. 428 U.S. at 205-06
(internal quotation marks and citation
omitted). Although Garcia is not inher-
ently inconsistent with the requirements
of Furman and Gregg, in practice our
comparative proportionality review has
failed to meet the burden of assuring that
the death penalty is not imposed in one
case where it is not generally imposed in
similar cases.

{76} At a minimum, comparative
proportionality review requires that
we thoroughly acknowledge and give
meaningful consideration to similar
cases that ended in a life sentence.
State v. Timmendequas, 773 A.2d 18, 26
(N.J. 2001) (concluding that “[w]ithout
knowledge of the life-sentenced cases,
[a court] would be unable to determine
whether there is a meaningful basis for
distinguishing the death sentences it
reviews from the many cases in which

PSee, e.g., State v. Lovett, 2012-NMSC-036, 99 1-3, 286 P.3d 265; State v. Stills, 1998-NMSC-009, ¢ 1, 125 N.M. 66, 957 P.2d 51;
State v. Harris, S-1-SC-23306, dec. at € 1, 3 (June 11, 1998) (non-precedential); McGuire, 1990-NMSC-067, 49 1, 4-5; Henderson,
1990-NMSC-030, €6 2-4; Clark, 1989-NMSC-010, €€ 1, 3; Zinn, 1987-NMSC-115, €6 1-4; Guzman, 1984-NMSC-016, €€ 16-18, 50;
Cheadle, 1983-NMSC-093, €9 1, 46; Gilbert, 1983-NMSC-083, €94 1, 61; Hutchinson, 1983-NMSC-029, €9 1-3; cf. State v. Ortega,
1991-NMSC-084, €9 1-2, 112 N.M. 554, 817 P.2d 1196 (affirming two life sentences for conviction of two first-degree felony murders
of two young females, one fourteen years old), overruled on other grounds by State v. Fraiser, 2007-NMSC-032, 9 1, 30-31, 142 N.M.

120, 164 P.3d 1.
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lesser sentences are imposed” (altera-
tions in original) (internal quotation
marks and citation omitted)); see Final
Report, 18-19 (illustrating the distor-
tion created by a limited universe). “[A]
significant number of similar cases in
which death was not imposed might
well provide the most relevant evidence
of arbitrariness in the death sentence
before the Court” Walker v. Georgia, 555
U.S. 979,981 (2008) (Stevens, J., concur-
ring) (respecting the Court’s denial on
procedural grounds of a petition for writ
of certiorari asking whether the Georgia
death penalty scheme violated the Eighth
Amendment arbitrariness prohibition).
{77} 1In practice, we have not addressed
the question of whether a defendant’s
death sentence is an aberration and
have instead conducted a traditional
proportionality review. In focusing pri-
marily on facts that could have justified
the imposition of the death sentence
without meaningfully considering other
cases involving similar facts, we have
not answered the central question of
whether the defendant’s death sentence
is an aberration from the norm. See, e.g.,
Garcia, 1983-NMSC-008, ¢ 40 (“In our
duty to review the determination by the
jury, we will not retry the case for what
may be a better result” (emphasis omit-
ted)). Comparative proportionality is
not a question for the jury but rather is
intended to serve as a check on the exer-
cise of jury discretion in sentencing. See
Wyrostek, 1994-NMSC-042, € 15. “[T]he
primary focus [in assessing the compara-
tive proportionality of a death sentence]
is not on the reasonableness of the jury’s
sentence of death, but rather on how that
sentence compares to jury dispositions in
comparable cases” Papasavvas, 790 A.2d
at 827 (Stein, J., concurring); see also Fi-
nal Report, 17 (“[T]he jury is not asked,
and, in our view, should not be asked, to
determine whether a death sentence for
this particular defendant is warranted
given the sentences meted out for simi-
lar crimes. This is an entirely different
question that is entrusted to the highest
court of states that perform this type of
review.’). This review “differs qualitatively
from the usual type of appellate review.”
Wilson, supra, at 265-66. We do not
question the proportionality of the death
sentences in the traditional sense but
instead consider whether there is truly a
meaningful basis for distinguishing Fry
and Allen from similar cases resulting in
a life sentence.

{78} Other courts have clarified that
the appellate task under [compara-
tive] proportionality review was not
to determine whether the capital case
before it in some way was, on a scale
of moral blameworthiness, roughly
equivalent to all other capital cases
and, absent such rough equivalence,
to reverse the sentence. Nor was that
review considered to require that the
capital case before the court must
affirmatively be shown, on such a
scale, to have been quantitatively dif-
ferent from all other cases in which
the death penalty was not imposed
and, absent such an affirmative show-
ing, to reverse the sentence. In the
Supreme Court’s view, rather, the
appellate inquiry under proportion-
ality review was whether the death
penalty imposed in a particular case
was aberrational, within the particular
jurisdiction involved, with respect to
similar cases.

State v. Webb, 680 A.2d 147, 204 (Conn.

1996) (discussing Gregg). We must con-

strue Section 31-20A-4(C)(4) in a man-

ner that is consistent with that intent and
must do more than determine “whether
anyone else has ever been sentenced to
death under similar circumstances.” Final

Report, 17.

{79} Consistent with the constitutional

principles of Furman and Gregg, we con-

clude that a death sentence is dispropor-

tionate if juries do not generally impose a

death sentence in similar cases and there is

no real justification for the death sentence.

4. Principles of stare decisis do not

prevent us from modifying Garcia

{80} The State argues that stare decisis

prevents us from overruling or modifying

Garcia because the Legislature left Garcia

undisturbed for nearly thirty years before

the repeal. Because we “take care to over-
rule established precedent only when the
circumstances require it,” State v. Pieri,

2009-NMSC-019, § 21,146 N.M. 155, 207

P.3d 1132, we modify Garcia only to the

extent required to fulfill the purpose of

Section 31-20A-4(C)(4).

{81} Thisisnota case where the purpose

of the statute must be inferred from silent

acquiescence to a well-settled interpreta-
tion of law. See, e.g., Patterson v. McLean

Credit Union, 485 U.S. 617, 619-20 (1988)

(per curiam) (Blackmun, J., dissenting)

(disagreeing with the majority’s reconsid-

eration of an issue of statutory interpreta-

tion because Congress expressly rejected
legislation to override the existing statu-

tory interpretation). To the contrary, the
Legislature’s intent in adopting Section
31-20A-4(C)(4) is clear from its history,
and our application of Garcia has not
fulfilled that purpose. This is sufficient jus-
tification to modify our approach to com-
parative proportionality review. See State
ex rel. Lee v. Hartman, 1961-NMSC-171,
929, 69 N.M. 419, 367 P.2d 918 (stating
that we resort to the interpretative canon
of legislative acquiescence “when direct
methods of interpretation have failed”).
{82} The State’s argument would have
greater force if we were overruling a
functional approach to comparative
proportionality review. Garcia proved
to be unworkable in practice because
it identified an overly restricted pool of
cases. See Pieri, 2009-NMSC-019, € 21;
see also Final Report, 19-21. Legislative
acquiescence “falls far short of provid-
ing a basis to support a [statutory] con-
struction . . . so clearly at odds with [the
statute’s] plain meaning and legislative
history” Aaron v. Sec. and Exch. Commin,
446 U.S. 680, 694 n.11 (1980); William
N. Eskridge, Jr., Interpreting Legislative
Inaction, 87 Mich. L. Rev. 67, 76 (1988)
(“[S]ubsequent legislative inactivity
cannot ratify a clearly erroneous prior
interpretation”). For these reasons, we
are unpersuaded by the State’s theory of
legislative acquiescence.
D. Imposition of Death
Sentences Against Fry and Allen Is
Disproportionate to the Penalties
Imposed in Similar Cases
1. Cases involving the same
aggravating circumstances as Fry
and Allen did not generally result
in death sentences
{83} To determine whether Petitioners’
death sentences are statutorily propor-
tionate to the penalty imposed in similar
cases, we begin with the framework set
forth in Garcia, 1983-NMSC-008, ¢
34. Under Garcia, Fry and Allen must
be compared to other cases with the
same aggravating circumstance. Id.
“[A] defendant convicted of first degree
murder under a specific aggravat[ing]
circumstance should not be put to
death if another defendant or other de-
fendants[] convicted of murder under
the same aggravat[ing] circumstance is
given life imprisonment, unless there is
some justification.” Id.
{84} Fry was sentenced to death based
on the aggravating circumstance of kid-
napping. Fry, 2006-NMSC-001, § 6. On
the night of the murder, he was carrying
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“an eight-inch Bowie knife” and told his
accomplice that he wanted “ ‘to stick
somebody tonight. ” Id. € 2. Fry and his
accomplice found the victim stranded at
a Farmington convenience store, where
she was crying at a payphone, and offered
to drive her to her home in Shiprock. Id.
¢ 3. The victim left with Fry and his ac-
complice but tried to walk away when Fry
stopped the car on a dirt road to relieve
himself. Id. Fry convinced her to get back
in the car and briefly drove on before he
stopped and pulled the victim out of the
car by her hair. Id. 99 3-4. He then at-
tempted to disrobe the victim and, when
she struggled, stabbed her in the chest.
Id. € 4. The victim pulled the knife out
and tried to run away, but Fry caught her
and hit her in the back of the head with a
sledgehammer “at least three and possibly
five times”” Id. The victim died as a result
of her injuries. Id.

{85} Of cases advancing to a death
penalty sentencing hearing, the only
other case involving the sole aggravating
circumstance of kidnapping which was
affirmed on appeal also involved Robert
Fry. See State v. Fry, S-1-SC-29025, dec.
€9 1-5 (Aug. 28,2007).° This subsequent
case against Fry involved the same ac-
complice and was prosecuted at roughly
the same time as the case for which he
received the death penalty. Id. ¢ 4. In
that subsequent case, Fry received a
life sentence for the kidnapping and
murder of a man. Id. €9 1, 7. Fry and
his accomplice offered the man a ride.
Id. § 7. As Fry drove the victim outside
Farmington, he elbowed the victim’s
face and Fry’s accomplice “wrapped a
leather belt around [the victim’s] chest
or neck” Id. € 7. Fry got out of the truck
and fought with the victim. Id. At Fry’s
direction, his accomplice got a shovel
out of the truck and hit the victim with
it. Id. Fry then “kicked and hit [the vic-
tim], beat him with a broomstick, then,
after the stick broke, used it to stab [the
victim] in his face, chest, and groin.” Id.
Fry and his accomplice then searched
the still living victim for money before
kicking him over a ledge, where the
victim’s body was later found. Id. €9 2,

7. Fry’s accomplice testified against him
at trial and Fry was convicted of first-
degree murder, kidnapping, attempted
robbery, and tampering with evidence.
Id. €9 1, 3. At the sentencing phase, the
jury found the kidnapping aggravator
but did not unanimously agree to the
death penalty. Id. 99 5, 13; State v. Fry,
D-1116-CR-2000-00542, miscellaneous
entry (Sep. 4, 2003).

{86} Under a strict application of Gar-
cia, the only case for comparison to Fry
is a case involving the same defendant,
the same accomplice, and very similar
conduct, but which did not result in a
death sentence. Similar cases involving
two kidnapping aggravators also resulted
in life sentences. In State v. Bedford, S-
1-SC-30664, dec. € 1, (June 23, 2010)
(non-precedential) and Ortega, 1991-
NMSC-084, € 2, each defendant was
convicted of two counts of first-degree
murder and two counts of first-degree
kidnapping. In the penalty phase in each
case the jury found the aggravating factor
of kidnapping for both murders.?! While
both the Bedford and Ortega juries were
unanimous in finding the kidnapping
aggravators, neither jury agreed unani-
mously on the death penalty. Bedford,
D-911-CR-2005-00046, special verdict
(June 28, 2007); Ortega, 1991-NMSC-
084, 1 2.

{87} Stanley Bedford received a life
sentence for a murder in which the two
victims were burned alive in the trunk
of their car. Bedford, S-1-SC-30664, dec.
€9 1-3. Bedford and the victims’ nephew
entered the victims’ home. Bedford, S-
1-SC-30664, dec. ¢ 2. There, Bedford
attacked the victims, took their jewelry
and credit cards, restrained them, forced
the couple into the trunk of their car,
drove them out of town, and beat the
husband with a metal pipe. Id. 99 2-3.
Bedford and the victims’ nephew then
filled gas cans and Bedford watched as
the victims’ nephew poured the gas on
the car and set it on fire with both victims
most likely alive in the trunk. Id. 49 2-3,
30. Bedford was convicted of two counts
of first-degree murder, two counts of
kidnapping, two counts of tampering

with evidence, one count of aggravated
burglary, and one count of disposal of
stolen property. Id. € 1. The jury found
two kidnapping aggravators but did not
agree unanimously on the death penalty.
Bedford, D-911-CR-2005-00046, court’s
jury instructions (June 21, 2007) and
special verdict (June 28, 2007).

{88} Similar to Bedford, the jury did
not impose the death penalty on Rich-
ard Michael Ortega for a brutal double
murder. Ortega, 1991-NMSC-084, ¢4
1-2. The victims met Ortega in an Al-
buquerque park and left the park with
him under the impression that he could
help them buy cocaine. Id. €4 5-6. The
victims were fourteen and twenty-one
years old. Id. € 4. Ortega observed that
the victims “looked rich” and told his ac-
complice that he wanted to rob them and
steal their car. Id. 4 5. Ortega eventually
led the victims to a vacant lot, where he
violently stabbed them. Id. €9 6, 7, 10.
Ortega inflicted twenty-eight stab wounds
on one victim and forty-two on the other.
Id.q 10. The jury found the aggravating
circumstance of kidnapping with respect
to both victims but did not unanimously
agree on the death sentence. Id. € 2;
Ortega, D-202-CR-1988-44752, miscel-
laneous entries (Nov. 15, 1988). Ortega
was sentenced to two consecutive terms
of life imprisonment plus sentences for
the other crimes for a total prison term of
eighty-seven years. Ortega, 1991-NMSC-
084, ¢ 2.

{89} Neither Bedford nor Ortega supports
the conclusion that Fry’s death sentence
is statutorily proportionate. Fry had one
victim; Bedford and Ortega each had two.
The jury in Fry found one aggravator; the
juries in Bedford and Ortega each found
two. Yet Fry received a death sentence and
Bedford and Ortega did not. Considering
Bedford, Ortega, and Fry’s later conviction,
we conclude that the death penalty was not
generally imposed in cases involving the
same aggravating circumstances as Fry.
{90} Although the statutory propor-
tionality requirement does not require
perfect symmetry inv sentencing, it does
require some justification for a disparity
between the death sentence under review

*Jacobs is not a reliable comparison case because the death sentence was not affirmed on appeal. See 2000-NMSC-026, 99 1, 3
(reversing the sentence due to error in the penalty phase of the trial).

IState v. Bedford, D-911-CR-2005-00046, court’s jury instructions (June 21, 2007) (finding kidnapping aggravators for both
victims); State v. Ortega, D-202-CR-1988-44752, miscellaneous entries (Nov. 15, 1988) (finding kidnapping aggravators for both

victims).
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and the life sentences in similar cases.
Garcia, 1983-NMSC-008, ¢ 34. The only
distinction between Fry and the other
cases is that Fry involved a conviction of
attempted criminal sexual penetration.**To
determine whether that distinction is
sufficient justification for the sentencing
disparity, we will consider the expanded
pool of factually similar crimes in the next
section.

{91} Before we consider the expanded
pool of factually similar cases, we turn
to Allen, who was sentenced to death for
murdering a seventeen-year-old girl. Al-
len, 2000-NMSC-002, 99 1-2. The victim
lived with her mother and was last seen
walking toward a convenience store about
a mile from her home. Id. € 2. The victim
had gone into town to apply for a job and
pay her mother’s water bill, and planned
to return by evening. Id. She did not come
home. Id. Six weeks later, her body was dis-
covered in a remote area outside of town.
Id. € 3. The victim’s pants and underwear
had been removed and her shirt pushed
up over her bra. Id. ¢ 4. Investigators tes-
tified that the condition of her clothing
was consistent with sexual assault and
that the cause of her death was ligature
strangulation. Id. €9 5-6. In addition, there
was bruising on her legs. Id. § 5. Allen was
sentenced to death plus imprisonment for
his noncapital convictions of kidnapping
and attempted criminal sexual penetra-
tion. Id. ¢ 15.

{92} For Allen, the comparison cases
are clearly identifiable under Garcia. The
aggravating circumstances were kidnap-
ping and murder of a witness. Allen,
2000-NMSC-002, ¢ 15. Four other cases
involved identical aggravators: Clark, Zinn,
Hutchinson, and McGuire. The death sen-
tence was imposed in only one of these
cases.

{93} In more than a half century, Clark
is the only case in which the State of
New Mexico carried out an execution.
Wilson, supra, at 271. Terry Clark was
sentenced to death for kidnapping, rap-
ing, and murdering a nine-year-old girl.

Clark, 1989-NMSC-010, 99 1, 3. Clark
abducted the child and took her to his
brother’s ranch, where he raped her and
shot her in the head, killing her. Id. Her
body was discovered unclothed in a
shallow grave. Id. 9 3-4. Clark pleaded
guilty to kidnapping and first-degree
murder in early December 1986 after
learning that Governor Anaya intended
to commute the death sentences of all
persons on death row later that month.
Id. €9 5, 7. However, the trial court
refused to hold the sentencing hearing
before the end of Governor Anaya’s
term, and Clark’s case proceeded to a
death penalty sentencing hearing where
the jury found the aggravating circum-
stances of kidnapping and murder of a
witness. Id. €9 5, 7, 54. Clark brought
several appeals but ultimately instructed
his attorneys to abandon his appeals
for relief. Wilson, supra, at 271. He was
executed on November 6, 2001. Id. Clark
was out on bond when he committed
this murder, having previously been
convicted of raping a six-year-old girl.
Clark, 1989-NMSC-010, ¢ 3.

{94} Johnny Clifford Zinn and three
others kidnapped and gang-raped a
woman and then shot her in the head.
Zinn, 1987-NMSC-115, €6 1-4. Zinn
initiated the murder by directing his
accomplices to find a woman to be
photographed during sex for a pur-
ported pornography ring. Id. € 2. The
accomplices kidnapped the victim from
an Albuquerque shopping center and
took her to an Albuquerque motel. Id.
¢ 3. Together, Zinn and his accomplices
repeatedly raped the victim, “while taking
turns photographing her as she was being
sexually assaulted” Id. Zinn then directed
the accomplices to take her to the Jemez
Mountains and shoot her. Id. € 4. Zinn
was convicted of first-degree murder and
eighteen additional felonies. Id. ¢ 1. The
jury unanimously found the aggravating
circumstances of kidnapping and murder
of a witness but was not unanimous on
sentencing Zinn to death. State v. Zinn,

D-202-CR-1986-41129, miscellaneous
entry, form of finding (Sept. 30, 1986).
The judge imposed a sentence of life
imprisonment plus ninety-six years. See
Zinn, 1987-NMSC-115, ¢ 1.

{95} Jerry Wayne Hutchinson abducted
a woman from a rest stop before sexually
assaulting and killing her. Hutchinson,
1983-NMSC-029, €9 1-3. Hutchinson and
his accomplices hid at a rest stop, waiting
to rob someone. Id. € 3. The victim drove
up after midnight and went to sleep in her
car. Id. Hutchinson then used a tire buddy
to break the window of her car and forced
his way into her car. Id. After forcing the
victim into his accomplice’s car and driv-
ing to another location, he proceeded to
rape the victim and beat her with the tire
buddy before stabbing her with a butcher
knife. Id. Hutchinson was convicted of
first-degree murder, kidnapping, and
armed robbery and was sentenced to life
in prison plus twenty-seven years for the
kidnapping and armed robbery. Id. § 1. The
jury found the aggravated circumstances
of kidnapping and murder of a witness, but
did not impose the death sentence. State v.
Hutchinson, CR-80-71, verdict of the jury
(3rd Dist. Dofla Ana County Jan. 27, 1981).
{96} Travis McGuire enlisted his step-
brother in the kidnapping, rape, and mur-
der of an Albuquerque woman. McGuire,
1990-NMSC-067, 99 1, 3. Planning to
steal a car and leave town, McGuire ap-
proached the victim, who was sitting in
her car outside of an apartment, opened
the car door, forced the victim into the
back seat, and ordered his brother to drive.
Id. § 4. McGuire then bound, gagged, and
raped the victim as the three traveled east
on 1-40. Id. € 4. He discarded the victim’s
clothing and purse near Moriarty, tak-
ing money from the purse. Id. € 5. After
driving further east, McGuire directed his
brother to pull off on a dirt road and took
the victim for a walk in the woods, where
he strangled her and left her beneath a
tree. Id. McGuire was convicted of first-
degree murder, kidnapping, and criminal
sexual penetration. Id. § 1. The jury found

We acknowledge that, according to his accomplice’s testimony, Bedford did not set the car on fire himself. Bedford, S-1-SC-30664,
dec. 99 2-3. This does not serve to justify the sentencing disparity between Bedford and Fry because in the majority of the cases similar
to Fry which resulted in a life sentence the defendant committed the heinous acts himself. See Lovett, 2012-NMSC-036, €9 1, 7-8,
18 (affirming convictions of first-degree murder and criminal sexual penetration where the victim’s blood was found on defendant’s
clothes and the defendant's DNA was found on the scene with the victim’s body); State v. Bryant, S-1-SC-26112, dec. €9 1, 22, 27
(Dec. 4, 2001) (non-precedential) (discussing the defendant’s life sentence for strangling the victim as he raped her and affirming
defendant’s convictions); Harris, S-1-SC23306, dec. €9 1-2, 3-5 (affirming a life sentence where the defendant sexually assaulted and
murdered a woman); Stills, 1998-NMSC-009, €4 1-2, 13 (affirming a life sentence where the defendant sexually assaulted and murdered
his stepdaughter); McGuire, 1990-NMSC-067, 49 1, 4-5(aflirming a life sentence where the defendant raped and then murdered the
victim while the defendant’s step-brother drove); Hutchinson, 1983-NMSC-029, €9 1, 3 (affirming a life sentence where the defendant
kidnapped, raped, and murdered the victim with the help of two others).
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kidnapping and murder of a witness as
aggravators. Id. However, the jury did not
unanimously agree on the death penalty.
See id.
{97} Examining these four similar cases
involving the same aggravating circum-
stances, we find no immediately discern-
ible reason for Allen’s death sentence. In
three of the four cases the jury declined to
impose the death sentence for crimes that
were very similar to and arguably more
heinous than Allens. Only one of the com-
parison cases resulted in a death sentence.
Clark, 1989-NMSC-010, ¢ 1. Therefore, in
the majority of cases involving the same
aggravating circumstances juries did not
agree on a death sentence.
{98} We note that both Allen and Clark
share the disturbing characteristic of mur-
der of a child. To determine whether that
factual similarity is sufficient justification
for the sentencing disparity, we explore
that similarity in further detail when we
consider factually similar crimes in the
next section of the opinion.
{99} In sum, neither the cases involv-
ing the same aggravating circumstances
as Fry nor the cases involving the same
aggravating circumstances as Allen gen-
erally resulted in death sentences. But
because Garcia limits the pool of cases
for comparison, we turn to consider the
expanded pool of comparison including
cases factually similar to Fry and Allen in
which the jury had the option to impose
death but which did not involve the same
aggravating circumstances.

2. Cases involving facts similar to Fry
and Allen did not generally result in
death sentences

{100}In order to ensure that we are

conducting a thorough proportionality

review, we now expand upon the Garcia
approach to include factually similar cases
in which the death penalty was an option.

In the sentencing phases, the Allen jury

found the aggravating circumstances of

kidnapping and murder of a witness,
the Fry jury found only the kidnapping
aggravator, and both received the death
sentence. Juries did not generally impose
the death sentence for crimes with the
same aggravating circumstances as either
Fry or Allen, but juries had the option

to impose the death penalty based on
different aggravating circumstances in
many cases involving facts similar to the
facts in Fry and Allen. We therefore go
beyond a strict application of Garcia to
compare Petitioners’ death sentences to
the sentences imposed in cases in which
the victim was a child (as in Allen) and in
cases involving the attempt or commis-
sion of criminal sexual penetration (as
in both Fry and Allen).
{101} By examining these cases, we can
see whether juries generally imposed the
death penalty in cases factually similar to
Fry and Allen. We conclude from our ex-
amination that, although the death penalty
was an option in many cases predicated on
similar facts, the death sentence was rarely
imposed. Our review of these cases does
not reveal a justification for Petitioners’
death sentences and instead demonstrates
that Fry and Allen were singled out for the
death penalty.

a. The death penalty has not been
generally imposed in cases
involving a youthful victim

{102} We consider the age of the victim

to be a salient fact in our comparative

proportionality review. New Mexico pros-
ecutors considered the age of the victim in
determining whether to pursue the death
penalty. Final Report, 14. The only execu-
tion to be carried since the 1979 enactment
of the capital sentences scheme was for the
murder of a nine-year-old girl. Wilson,
supra, at 271; see Clark, 1989-NMSC-010,
¢ 3. The murder of a child can quite reason-
ably be classified among the most heinous
crimes and is a statutorily designated
aggravating circumstance in many states.

See, e.g., 42 Pa. Cons. Stat. § 9711(d)(16)

(1999); Tenn. Code Ann. § 39-13-204(i)

(7) (2011); ¢f. Ind. Code. 35-50-2-9(b)(1)

(c) (2016) (specifying death eligibility for

murder aggravated by a conviction of “[c]

hild molesting”). In New Mexico, however,
the death penalty was imposed in very few
such cases.

{103} Of the cases involving a child victim

which reached a death penalty sentencing

hearing, Clark, Ortega, and Stills,”® Clark
is the only case in which a death sentence
was ultimately imposed. As we have dis-
cussed, Ortega murdered two youthful

victims—one fourteen years old, and the
other twenty-one—and the death penalty
was not imposed. Ortega, 1991-NMSC-
084, 99 1-2, 4. Likewise, Stills received a
life sentence for murdering his fourteen-
year-old stepdaughter. State v. Stills,
D-202-CR-1993-01065, third amended
judgment, sentence, and commitment
(Nov. 4, 2002). Earlier that day, the victim
called her friend in tears and asked if he
could come to her apartment. Stills, 1998-
NMSC-009, § 4. When her friend called
back, the victim did not pick up the phone.
Id. Paramedics found Stills engaged in
mouth-to-mouth resuscitation with her
lifeless body. Id. 4 2. He had strangled her
with his hands and a bathrobe sash. Id. ¢
13. The victim’s shorts were around her
ankles and her shirt was around her neck
with her chest exposed. Id. € 2. The cause
of death was a severe beating to the head,
and she had also sustained injuries around
her face, head, and neck. Id. €9 2, 13. Stills
later confessed to beating the victim after
“she . . . said she was not going to let him
‘use her’ anymore” Id. § 12. Stills was
convicted of first-degree felony murder
and criminal sexual penetration, as well as
child abuse and tampering with evidence.
Id. € 1. The State proved the aggravator of
criminal sexual penetration, but the jury
did not unanimously agree on the death
penalty. Stills, D-202-CR-1993-01065,
verdict guilty and verdict not guilty (Dec.
22, 1994).

{104} Other offenders did not receive a
death-penalty review at sentencing be-
cause— although guilty of conduct result-
ing in the death of a child—they were not
charged with a death-eligible offense. See,
e.g., State v. Jojola, 2005-NMCA-119, €9
1-2,4, 138 N.M. 459, 122 P.3d 43 (finding
sufficient evidence to support a conviction
of child abuse resulting in death where
the eighteen-month-old victim died of a
fractured skull but vacating the conviction
on other grounds); State v. Sheldon, 1990-
NMCA-039, €9 3, 11, 110 N.M. 28, 791
P2d 479 (affirming a child abuse convic-
tion where the thirteen-month-old victim
died from skull fractures on both sides of
her head incurred “while the side of her
head was against a hard surface”). These
crimes could quite reasonably be deemed

#Because the death sentences of Jerome Martinez and Frank Martinez were not affirmed on appeal, they do not qualify for consid-
eration under Garcia, 1983-NMSC-008, ¢ 34. See Frank Martinez, 2002-NMSC-008, €9 1-2 (vacating death sentence for murder of a
twelve-year-old because the defendant was denied the opportunity to be sentenced to death by a jury); Jerome Martinez, S-1-SC-22330,
order (abating death sentence when the defendant died before his case was tested on appeal); see also Keith Easthouse, Some Ap-
plaud, Some Oppose Sentence, Santa Fe New Mexican, Apr. 29, 1994 (stating that Jerome Martinez received the death sentence for

the murder of a nine-year-old).
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among the most serious, but it is for the
Legislature to define criminal penalties.
See Santillanes v. State, 1993-NMSC-012,
€41,115N.M. 215, 849 P.2d 358. Because
the Legislature did not consider the death
penalty to be an appropriate sentencing
option for these cases, we do not consider
them to be similar cases for purposes of
proportionality review.

{105} We also consider cases involving an
elderly victim because some prosecutors
reported that the age of the victim was
important in deciding whether to pursue
the death penalty. Final Report, 14. Robert
Henderson, Jr. beat, raped, and strangled
an eighty-nine-year-old woman. Hender-
son, 1990-NMSC-030, €9 2-4. Henderson
was initially sentenced to death, but his
death sentence was vacated and he was
resentenced to life in prison. See State
v. Henderson, D-202-CR-1986-42080,
judgment, sentence & commitment (Jan.
4, 1988) and judgment, sentence, and
commitment (May 2, 1991). The victim
was known for hiring transients to help
with tasks around her home and to have
welcomed them into her home to feed
them. Henderson, 1990-NMSC-030, ¢
3. Although Henderson claimed that he
had an ongoing sexual relationship with
the victim and that he blacked out during
consensual sex, the victim had suffered
“several blows to the head,” “[h]er ribs were
fractured, presumably by someone push-
ing on her chest or crushing her,” and her
vagina had been forcibly penetrated. Id. €9
4-5. Additionally, Henderson had entered
the home through a broken window and
stolen items from the victim’s home. Id.
€9 3, 5. Henderson was convicted of first-
degree murder, criminal sexual penetra-
tion, kidnapping, aggravated burglary, and
larceny. Id. § 2. At his initial sentencing
hearing, “the jury found three aggravating
circumstances: (1) murder of a witness,
(2) murder during the commission of
[criminal sexual penetration], (3) murder
during the commission of kidnapping.” Id.
This Court determined that the evidence
was insufficient to support the kidnapping
aggravator. Id. €4 22-23. On remand, the
jury did not agree on murder of a witness
as an aggravator but did find the criminal
sexual penetration aggravator. See Hender-

son, D-202-CR-1986-42080, miscellaneous
entries (Apr. 24, 1991). However, the jury
did not reach unanimous agreement on
the death penalty, id., and Henderson
received a life sentence. Henderson, D-
202-CR-1986-42080, judgment, sentence,
and commitment (May 2, 1991).
{106} Eddie Lee Adams raped and mur-
dered an eighty-year-old Clovis woman
and was convicted of kidnapping, criminal
sexual penetration, aggravated burglary,
robbery, tampering with evidence, and
first-degree murder—where findings of
the aggravating circumstances of murder
of a witness, murder in the commission
of a kidnapping, and murder in the com-
mission of a criminal sexual penetration
allowed the jury to consider the death
penalty.?* Although a death sentence was
imposed, it was commuted before Adams
had the chance to appeal. Wilson, supra,
at 270 n.106; see also Adams, CR-86-0064
(10th Dist. Quay County Dec. 5, 1986)
(waiving the right to directly appeal the
judgment and sentence of death, anticipat-
ing commutation). Because Adams did
not appeal, Adams does not qualify for
consideration under Garcia, and we do
not consider Adams a reliable indicator
of facts warranting the imposition of the
death penalty. Garcia, 1983-NMSC-008, §
34.
{107} Of cases involving a child or elderly
victim, Clark is the only case in which
the defendant was ultimately sentenced
to death. The majority of cases involving
the murder of a child or elderly victim
resulted in a life sentence. Because the
death penalty was not generally imposed
for cases involving a child or elderly victim,
these cases suggest that the age of Allen’s
victim provides no rational justification for
his death sentence and that it is therefore
disproportionate.

b. The death penalty has not been
generally imposed in cases
involving criminal sexual
penetration

{108} Because Fry and Allen were both

convicted of attempted criminal sexual

penetration, cases with that aggravator
serve as a useful point of comparison for
purposes of comparative proportional-
ity review. New Mexico prosecutors also

considered the commission of a criminal
sexual penetration to be a relevant factor
in deciding whether to seek the death
penalty. See Wilson, supra, at 275 (stat-
ing that kidnapping, murder of a witness,
and criminal sexual penetration “were the
most commonly filed and continue to be
the most common aggravators in penalty
phase cases”). Furthermore, cases involving
a criminal sexual penetration were among
the most likely to proceed to a death penalty
sentencing hearing. Id. Many cases besides
Fry and Allen involved the aggravating cir-
cumstance of criminal sexual penetration,
including Clark, Gilbert, Guzman, Cheadle,
Adams, Stills, McGuire, Henderson, Zinn,
Hutchinson, Lovett, Harris, and Bryant. We
compare these cases to Fry and Allen.

{109} The death penalty was imposed in
five cases involving the aggravating circum-
stance of criminal sexual penetration: Clark,
Gilbert, Guzman, Cheadle, and Adams. Ex-
cept for Clark, each of these death sentences
was vacated or commuted. Exec. Orders
Nos. 86-37 (Gilbert), 86-39 (Guzman), 86-
41 (Adams) (Nov. 26, 1986); Cheadle, 1987-
NMSC-100, ¢ 1 (affirming the life sentence
imposed after the district court vacated the
death sentence and resentenced to life). As
we have discussed, Clark involved the rape
and murder of a nine-year-old girl. Clark,
1989-NMSC-010, ¢ 3. William Wayne Gil-
bert was sentenced to death for murdering
and sexually brutalizing a married couple.
See Gilbert, 1983-NMSC-083, €€ 1, 38.
Gilbert entered the newlyweds” home and
held them at gunpoint.” Gilbert then raped
the wife, attempted to rape the husband,
and forced the wife to penetrate herself
with a wooden spoon purportedly doused
in semen. See id. 99 36-38; Coates, supra. At
trial, Gilbert testified that he “suffered from
an irresistible urge to rape and kill” Gilbert,
1983-NMSC-083, € 6. Gilbert was convicted
of two counts of first-degree murder, two
counts of kidnapping, and two counts of
criminal sexual penetration. Id. € 1. The jury
found that the evidence supported a total of
three aggravators: murder of a witness, and
murder consistent with Section 31-20A-
5(B)—which includes either criminal sexual
penetration or kidnapping—with respect to
both victims. See Gilbert, 1983-NMSC-083,
¢ 1. In addition to these murders, Gilbert

#The supplemental briefs of Fry and Allen filed in this Court both assert these facts, which are not contested by any party, despite
the unavailability of court records to support them. Nevertheless, the information is consistent with all other sources we have located
concerning the charges, convictions, and sentencing of Adams.

»James Coates, A Governor’s Fit Of Conscience Over An Unconscionable Crime, Chicago Tribune, Dec. 7, 1986, http://articles.
chicagotribune.com/1986-12-07/news/8604010437_1_noel-johnson-toney-anaya-garrey-carruthers (last visited June 4, 2019).
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was convicted of murdering his wife and
another woman, for which he received
sentences of life imprisonment. See State
v. Gilbert, 1982-NMSC-137, €€ 1, 4, 11,
16,99 N.M. 316, 657 P.2d 1165 (discussing
Gilbert’s murder of his wife, affirming that
first-degree murder conviction, and refer-
ring to the murder of the fourth victim);
see also State v. Gilbert, 1982-NMSC-095,
€ 2, 98 N.M. 530, 650 P.2d 814 (discuss-
ing Gilbert’s murder of the fourth victim).
Governor Anaya commuted Gilbert’s death
sentence. Exec. Order No. 86-37 (Nov. 26,
1986). The exercise of executive clemency
does not render an otherwise valid death
sentence unconstitutional, and we consider
ita death sentence for purposes of the com-
parative proportionality review. See Gregg,
428 U.S. at 199, 203.

{110} Governor Anaya also commuted
the death sentence of Michael Anthony
Guzman. Exec. Order No. 86-39 (Nov. 26,
1986). Guzman was sentenced to death for
an attempted double murder where one
victim died and one victim was injured
but survived. Guzman, 1984-NMSC-016,
€9 1, 3-5. Guzman kidnapped two female
college students from just outside the Uni-
versity of New Mexico and forced them
into his vehicle at knifepoint. Id. 99 3, 4.
The victims had been studying and went
to get coffee from the Frontier Restaurant.
See id. § 3. Guzman drove the victims to a
remote location, where he threatened to
shoot them if they did not comply with his
orders. Id. € 4. He then ordered one victim
to undress and forced the second victim
into the trunk. Id. €9 4-5. The first victim
was later found dead, having been raped
and stabbed in the heart. Id. € 7. The second
victim escaped and attempted to run away;
Guzman chased and stabbed her in the back,
chest, and neck. Id. € 5. As he stabbed her,
Guzman remarked that “[a]ll my problems
are because of you Anglos” Id. 4 5. When
he left the second victim to “let her die in
peace;” she crawled to the highway for as-
sistance. Id. Guzman was convicted of two
counts of kidnapping and one count each of
first-degree murder, attempted first-degree
murder, criminal sexual penetration, and
tampering with evidence. Id. € 1. The jury
sentenced Guzman to death based on the
aggravating circumstances of kidnapping,
criminal sexual penetration, and murder
of a witness. Id. €4 17-18.

{111} David Leon Cheadle was sentenced

to death for robbing a man and a woman at
gunpoint, attempting to rape the woman,
and murdering the man. Cheadle, 1983-
NMSC-093, 49 1, 3. Cheadle ordered the
two to disrobe and shot the man. Id. € 3.
Cheadle tried to rape the woman, but was
unable to become aroused. Id. He shot the
man again and then attempted to force the
woman into a car, but she ran and got away.
Id. Cheadle was convicted of first-degree
murder, kidnapping, and criminal sexual
penetration and was sentenced to death
based on the aggravating circumstances
of murder of a witness and murder in the
commission of a kidnapping or criminal
sexual penetration. Id. €9 1, 31. This Court
affirmed the death sentence on direct
appeal, id. € 46, but later affirmed the
life sentence imposed when the district
court vacated the death sentence due to
ineffective assistance of counsel. Cheadle,
1987-NMSC-100, ¢ 1. Because his death
sentence was vacated due to ineffective as-
sistance of counsel, Cheadle is not a reliable
comparison case. Id.

{112} In the majority of cases involving
similarly disturbing incidents of criminal
sexual penetration the defendants were
sentenced to life in prison, despite facing
the possibility of death. See, e.g., Stills,
1998-NMSC-009, 99 1-2, 13 (affirming a
life sentence where the defendant sexually
assaulted his fourteen-year-old stepdaugh-
ter before strangling and beating her to
death); McGuire, 1990-NMSC-067, €9 1,
4 (affirming a life sentence where the de-
fendant forced his way into the victim’s car
and raped her while the defendant’s step-
brother drove); Henderson, 1990-NMSC-
030, 99 2-4 (reversing a death sentence
imposed for the defendant’s rape, murder,
and robbery of an eighty-nine-year-old
woman); Zinn, 1987-NMSC-115, €9 1-4
(affirming a life sentence plus ninety-six
years where the defendant initiated the
kidnapping, gang rape, sexual exploitation,
and murder of the victim); and Hutchin-
son, 1983-NMSC-029, € 1 (affirming a life
sentence where the defendant raped and
murdered the victim after kidnapping her
with the help of two others).

{113} Life sentences were also imposed
in Lovett, Harris, and Bryant. Paul Wayne
Lovett did not receive the death sentence
for the sexual assault and murder of a
young woman. Lovett, 2012-NMSC-036,
€9 1-3, 9. Lovett was tried jointly for the

unrelated murders of two young women.
Id. § 1. The first victim disappeared from
her job working the night shift at a gas sta-
tion in Hobbs. Lovett, 2012-NMSC-036, §
2. Her body was discovered in a vacant field
near a dirt road. Id. She had been stabbed
fifty-six times. Id. € 12. More than a year
later, the second victim was discovered
dead in a caliche pit with her shirt pulled
over her head and her underwear around
her ankles. Id. €4 3, 16. She had “suffered
severe, blunt-force trauma to her head and
neck,” a large slash across her throat, and
several injuries consistent with sexual pen-
etration. Id. 4 15. Lovett was convicted of
first-degree murder with respect to the first
victim as well as first-degree murder and
criminal sexual penetration with respect
to the second victim. Id. €9 7-8. In the
sentencing phase, the jury unanimously
found the aggravating circumstance of
murder in the commission of criminal
sexual penetration for the second murder
but unanimously agreed that Lovett should
not be sentenced to death. State v. Lovett,
D-506-CR-2003-00406, miscellaneous
entry (Apr. 9, 2007) and miscellaneous
entry (Apr. 17, 2007). Lovett received a
sentence of life imprisonment for each
murder. Lovett, 2012-NMSC-036, € 9. On
direct appeal, this Court concluded that
the trial court committed error by failing
to sever the murder charges into separate
trials but that the error was harmless with
respect to the murder and criminal sexual
penetration of the second victim. Id. €9
52, 85. Accordingly, the Court reversed
Lovett’s conviction of first-degree murder
for the first victim® but upheld his convic-
tions of first-degree murder and criminal
sexual penetration for the second victim.
Id. 99 1, 86.

{114} Miles Harris was sentenced to life
in prison for raping a woman and using
her bra to strangle her to death. Harris,
S-1-SC-23306, dec. 49 1, 3. She was found
dead in her apartment, in a complex where
Harris had worked as a painter. Id. ¢ 3.
Harris’s DNA and sperm were discovered
on the victim, and he had a scratch consis-
tent with fingernail marks. Id. 44 3, 5. Har-
ris was convicted of first-degree willful and
deliberate murder, felony murder, criminal
sexual penetration, aggravated burglary,
larceny, and two counts of child abuse. Id.
¢ 1. Harris had also stolen the victim’s car
and traded it for cocaine. Id. € 4. The jury

20n retrial for the murder of the first victim, Lovett was again convicted of first-degree murder and sentenced to life imprison-
ment. See State v. Lovett, S-1-SC-34815, dec. 9 1-3 (June 2, 2016) (non-precedential); Lovett, D-506-CR-2003-00406, judgment,

sentence, and commitment (June 17, 2014).
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found the aggravating circumstance of
criminal sexual penetration, but did not
unanimously agree on the death penalty.
See State v. Harris, D-202-CR-1992-01433,
verdict guilty and verdict not guilty (Sept.
21, 1995).
{115} Robert Bryant was sentenced to life
imprisonment for strangling a woman
as he raped her. Bryant, S-1-SC-26112,
dec. 99 1, 22, 27. The victim’s body was
discovered padlocked inside of Bryant’s
camper shell. Id. €9 3, 19. She was wrapped
in blankets and unclothed from the waist
down, with the exception of her socks
and tennis shoes. Id. € 27. A pendant had
been pressed deeply into the victim’s neck,
which was heavily bruised, and her bra was
sliced and pushed out of place. Id. €9 22,
27. Bryant’s pubic hair was discovered on
the victim and his sperm was still inside
of her and intact, suggesting that she had
been killed in intercourse and had not
moved since then. Id. § 27. Bryant “was
convicted of first-degree murder, kidnap-
ping, criminal sexual penetration, and
tampering with evidence” Id. 4 1. The jury
found the aggravators of kidnapping and
criminal sexual penetration, but did not
unanimously agree on the death penalty.
See State v. Bryant, D-101-CR-1998-00588,
miscellaneous entries (Oct. 6, 1999).
{116} While criminal sexual penetration
was a commonly alleged aggravating cir-
cumstance, see Wilson, supra, at 274, the
death penalty was imposed in very few of
these cases. Our comparison of these cases
has revealed that the death penalty was far
from generally imposed in cases involving
similarly disturbing incidents of criminal
sexual penetration and that these cases
provide no rational justification for Peti-
tioners” death sentences. Taken together,
the cases suggest that Fry and Allen were
singled out for the death penalty and that
Petitioners’ death sentences are dispropor-
tionate.
c. Petitioners’ death sentences are
disproportionate
{117} Considering cases involving the
same aggravating circumstances as well
as other factually similar cases, we con-
clude that Petitioners” death sentences are
statutorily disproportionate. As we have
discussed, death sentences were not gener-
ally imposed in cases involving the same

aggravating circumstances as either Fry or
Allen. Neither the age of Allen’s victim nor
Frysand Allen’s attempted criminal sexual
penetration provide justification for this
sentencing disparity, as death sentences
were not generally imposed by juries in
cases involving similar facts.

{118} Out of the entire pool of reliable
comparison cases for either Fry or Allen,
death sentences were imposed in only
three cases, Clark, Gilbert, and Guzman.”’
Each of these three cases involved more
aggravating circumstances than Fry and
two involved more aggravating circum-
stances than Allen. Juries found three
aggravating circumstances for Gilbert
and Guzman, two aggravating circum-
stances for Clark and Allen, and a single
aggravating circumstance for Fry. Fry,
2006-NMSC-001, ¢ 6; Allen, 2000-NMSC-
002, ¢ 15; Clark, 1989-NMSC-010, § 54;
Gilbert, 1983-NMSC-083, € 1; Guzman,
1984-NMSC-016, €¢ 17-19; Cheadle,
1983-NMSC-093, ¢ 31; see also Wilson,
supra, at 272 (analyzing the distribution
of death penalty cases in New Mexico
and observing that the likelihood that a
defendant would be sentenced to death
increased with the number of statutory
aggravating circumstances). Moreover,
unlike Fry and Allen, Gilbert and Guzman
were sentenced to death for murdering
or attempting to murder two victims.
See Guzman, 1984-NMSC-016, €9 1, 3-5;
Gilbert, 1983-NMSC-083, ¢ 1.

{119} Although Section 31-20A-4(C)(4)
does not require perfectly symmetrical
sentencing, it does require us “to iden-
tify and invalidate the aberrant death
sentence.” Clark, 1999-NMSC-035, ¢ 80
(internal quotation marks and citation
omitted). As we have explained, a death
sentence is disproportionate if juries do
not generally impose a death sentence for
similar crimes and there is no real justi-
fication for affirming the death sentence.
Gregg, 428 U.S. at 205-06. The death sen-
tence was far from generally imposed in
cases similar to Fry or Allen and, mindful
that our role is not to conduct a traditional
proportionality review, we see no real jus-
tification for this sentencing disparity. The
strikingly small number of similar cases in
which a death sentence was imposed leads
us to conclude that Petitioners’ sentences

are statutorily disproportionate to the
penalties imposed in similar cases.

V. CONCLUSION

{120} Ten years ago, the people of New
Mexico, through their duly elected repre-
sentatives in the Legislature, repealed the
death penalty on a prospective basis. This
historic shift in public and legislative re-
sponse to the greatest punishment for the
most heinous crimes compelled Petition-
ers to ask this Court to declare their death
sentences unconstitutional. Consistent
with our longstanding prudential obli-
gation to “avoid deciding constitutional
questions unless required to do so,” Allen
v. LeMaster, 2012-NMSC-001, ¢ 28, 267
P.3d 806 (internal quotation marks and
citation omitted), we examine whether
Petitioners’ death sentences satisfy the
comparative proportionality requirement
under Section 31-20A-4(C)(4)—that a
death sentence must not be imposed if it is
disproportionate to the penalties imposed
in similar cases.

{121} Fulfilling the legislative mandate un-
der Section 31-20A-4(C)(4), we conduct a
post-verdict comparative proportionality
review of Fry’s and Allen’s death sentences
by comparing their death sentences to the
sentences imposed in similar cases. Our
previous examination of Fry’s and Allen’s
death sentences under the approach to
comparative proportionality review adopt-
ed in Garcia consisted more of a traditional
proportionality review and did not satisfy
the requirement of Section 31-20A-4(C)
(4). This prior approach under Garcia
has been a subject of criticism, both by a
dissenting member of the enacting Court
and in a comprehensive study on the issue.
Given the historic repeal of the death pen-
alty, we cannot ignore this criticism and
therefore strengthen our approach under
Garcia to ensure that each death sentence
is thoroughly compared with similar cases
in which the jury had the option to impose
the death penalty.

{122}In this opinion we apply that
modified Garcia approach—one which
better fulfills our obligation to conduct
a comparative proportionality analysis
of Petitioners’ death sentences. Doing
so, we conclude that Petitioners” death
sentences do not satisfy the compara-
tive proportionality requirement under

7 Although death sentences were initially imposed in Adams, Cheadle, and Henderson, none of those cases reliably support the
imposition of the death penalty. See Henderson, 1990-NMSC-030, 46 2, 22-23 (reversing the death sentence for insufficient evidence
in support of the kidnapping aggravator); Cheadle, 1987-NMSC-100, ¢ 1 (affirming a life sentence imposed after the district court
vacated the death sentence and resentenced to life); Adams, CR-86-0064 (10th Dist. Quay County Dec. 4, 1986) (waiving the right
to directly appeal the judgment and sentence of death, anticipating commutation).
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Section 31-20A-4(C)(4). In comparing
Petitioners’ cases to other equally horren-
dous cases in which defendants were not
sentenced to death, we find no meaning-
ful distinction which justifies imposing
the death sentence upon Fry and Allen.
The absence of such a distinction renders
the ultimate penalty of death contrary to
the people’s mandate that the sentence be
proportionate to the penalties imposed
in similar cases. We therefore hold the
imposition of the death sentence upon Fry
and Allen to be disproportionate under
Section 31-20A-4(C)(4), hereby vacate
their death sentences, and remand for
sentences of life imprisonment.

{123} IT IS SO ORDERED.

BARBARA J. VIGIL, Justice

WE CONCUR:

EDWARD L. CHAVEZ,

Justice, Retired, Specially Concurring
Sitting by designation

CHARLES W. DANIELS,
Justice, Retired, Specially Concurring
Sitting by designation

JUDITH K. NAKAMURA,
Chief Justice, Dissenting

PETRA JIMENEZ MAES,
Justice, Retired, Concurring in Dissent
Sitting by designation

CHAVEZ, Justice (specially concurring).
{124} The death penalty is the govern-
ment’s authority to plan and carry out the
killing of a human being who is found
guilty of committing a specified crime or
crimes. The plan begins with legislation
identifying which crimes warrant the
death penalty, the procedure for find-
ing the person guilty, the procedure for
deciding whether the person should be
sentenced to death, and, if sentenced to
death, the method by which the person will
be killed. There are limits on the govern-
ment’s authority.

{125} The government must plan and
carry out the killing consistent with
both the United States and New Mexico
Constitutions. The United States Con-
stitution dictates the minimum con-
stitutional protections available to the
person the government is planning to
kill. The New Mexico Constitution can
require greater protection for that per-

son, but cannot require less protection.
Legislation may also require greater
protections for the person subject to the
death penalty beyond what is required
by either constitution.

{126} This case is not about constitu-
tional protections. This case is about an
additional protection required by the
New Mexico Legislature. The protection
is the requirement that the New Mexico
Supreme Court automatically review a
death sentence for, among other things,
whether “the sentence of death is exces-
sive or disproportionate to the penalty
imposed in similar cases, considering both
the crime and the defendant”® The Leg-
islature did not define what it meant by
“similar cases” or detail how it intended
this Court to fulfill its responsibilities.
To determine whether the sentence of
death is excessive or disproportionate to
the penalty imposed in “similar cases” we
must consider the jury verdict in the cases
we are comparing. Our review of the jury
verdicts is not for the purpose of question-
ing the integrity of the jury or whether
they were serious about their responsi-
bilities. I am confident the juries in each
of the cases we must review and compare
took their responsibilities with the gravity
and seriousness the task required, even
though some juries voted to sentence the
defendant to death and other juries did not
impose the death penalty. The Legislature
insisted that this Court consider the pen-
alty imposed by multiple juries because
it expected the Court to reverse a death
penalty if the Court’s review reveals that
multiple juries in similar cases did not
impose the death penalty and there is no
justification for the disparity. Similarly, if
the Court’s review revealed that the death
penalty has been imposed in similar cases,
the Legislature would expect this Court to
affirm the death penalty.

{127} By necessity we must look at the
facts in the case we are reviewing and in
the case or cases we are comparing. Oth-
erwise, we would not be able to determine
whether the comparison cases are “similar
cases,” nor would we be able to compare
the defendant and the crime in the com-
parison cases to the defendant and the
crime in the case under review.

{128}t seems obvious that a “similar
case” would include cases where the
victim was murdered. However, a death
sentence can only be imposed if the

judge or jury finds that the defendant
murdered the victim under at least one of
the following aggravating circumstances:
1) the victim was a peace officer acting
in the lawful discharge of an official
duty when murdered; 2) the murder
was committed with the intent to kill in
the commission or attempt to commit a)
kidnapping, b) criminal sexual contact of
a minor, or ¢) criminal sexual penetra-
tion; 3) the murder was committed by a
defendant attempting to escape a penal
institution; 4) the defendant, while in-
carcerated, murdered a person who was
incarcerated or who was lawfully on the
premises of the penal institution; 5) the
defendant, while incarcerated, murdered
an employee of the penal institution; 6)
the defendant was hired to murder the
victim; or 7) the defendant murdered a
witness to prevent the witness from testi-
fying or in retaliation for that testimony.?
Murders occur under circumstances that
would not fit within any of these seven
categories. It would not be appropriate
for us to consider all murder cases in our
comparisons because the defendants in
those cases, for policy reasons, did not
risk a death sentence. Logically, we could
consider other cases where the facts in-
dicate that the defendant committed a
murder that could fit within any of these
seven categories but the prosecutor chose
not to pursue the death penalty. Justice
Vigil rejects such a broad review.

{129} Instead Justice Vigil narrows the
focus by limiting our review to cases in
which the jury had to decide whether to
impose a death sentence in a case involving
the same aggravating circumstance and in
which the facts are similar to the case we
are reviewing. This review eliminates the
countless cases with similar facts where
the prosecutor could have asked a jury
to consider the death penalty under the
same aggravating circumstance, but in-
stead chose to pursue life in prison as the
maximum sentence. For example, when
a defendant is alleged to have killed a per-
son during the course of attempting to or
actually kidnapping or raping the victim,
the prosecutor could choose to prosecute
the defendant for first-degree murder but
not seek the death penalty, in which case
the maximum possible sentence for the
murder would be life in prison. Excluding
these cases from our review of “the penalty
imposed in similar cases, considering both

#See Section 31-20A-4(C)(4) (1979, repealed 2009) (emphasis added); Garcia, 1983-NMSC-008, 49 33-34.

®Section 31-20A-5.
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the crime and the defendant™® could be
criticized because excluding these cases
arguably skews the analysis in favor of the
death penalty. I agree with Justice Vigil’s
approach because it is tailored to consider
the specific aggravating circumstance at
issue in the cases yet permits this Court to
look at the totality of the circumstances in
the cases to determine whether there is a
justification for the death penalty in one
case and not another. If in the future the
Legislature reimposes the death penalty it
may broaden the scope of our compara-
tive proportionality review or eliminate
the requirement of a comparative review
altogether. A traditional proportional-
ity review required by the United States
Constitution, which is very different from
the proportionality review required by the
Legislature, will still be required.

{130}I also understand that the review
we undertake expands, although slightly,
the analysis previously employed by this
Court when performing a comparative
proportionality review. Iagree with the
need to expand the review, particularly
because Governor Richardson, when
signing the repeal of the death penalty,
squarely called into question whether
the criminal justice system in New
Mexico can be trusted to properly carry
out the death penalty. Governor Rich-
ardson stated he signed the legislation
because he lacked “confidence in the
criminal justice system as it currently
operates to be the final arbiter when
it comes to who lives and who dies for
their crime” See Press Release, Gover-
nor Bill Richardson Signs Repeal of the
Death Penalty (Mar. 18, 2009), available
at http://www.deathpenaltyinfo.org/
documents/richardsonstatement.pdf.
Governor Richardson also noted that in
New Mexico four individuals who were
sentenced to death later had the charges

against them dismissed. Id.

{131} The criminal justice system includes
law enforcement, prosecutors, public and
private defenders of an accused, penal
institutions, trial courts, and appellate
courts. This Court has the responsibility
to assure that criminal justice stakeholders
adhere strictly to 1) the United States and
New Mexico Constitutions; 2) obligations
imposed on the system by the Legislature;
and 3) procedures required by this Court
under its power of superintending con-
trol. As it specifically relates to the death
penalty, this Court is the only court that
has the authority and responsibility to
determine whether the sentence of death is
“excessive or disproportionate to the pen-
alty imposed in similar cases, considering
both the crime and the defendant” Section
31-20A-4(C)(4). Iam persuaded that our
prior approach has been too narrow and,
therefore, agree with the detailed approach
taken by Justice Vigil and the result she
reaches.

{132} The result in this case means that
both Allen and Fry will have their death
sentences reduced to life in prison.
Under the law, they will be entitled to a
parole hearing after thirty years.** Being
entitled to a parole hearing does not
mean that they will be released from
prison. The parole board must consider
the circumstances of the crime, miti-
gating and aggravating circumstances,
and other information when deciding
whether parole is in the best interests of
society, Fry, and Allen, and whether they
are able and willing to be law-abiding citi-
zens. If the parole board rejects parole,
Fry and Allen are only entitled to another
parole hearing every two years until they
are paroled. NMSA 1978, § 31-21-10(A)
(1994); NMSA 1978, § 31-21-10(A)
(1997). Once paroled from their life-
in-prison sentences, Allen and Fry will

immediately begin serving additional
prison sentences that were ordered to
run consecutive to their death sentences.
NMSA 1978, § 31-21-11 (1982).

{133} Allen was thirty-four years old at
the time of his trial in 1995. Allen, 2000-
NMSC-002, ¢ 81. He was sentenced to
death for the one murder. If Allen’s only
sentence was the death sentence—now life
in prison—he would be entitled to a parole
hearing after thirty years. However, the
judge imposed a twenty-five-year sentence
on Allen for other crimes he committed
at the time of the murder and required
the twenty-five year sentence to be served
in addition to the sentence for the mur-
der.*> Allen will have to begin serving
the twenty-five year sentence if and when
the parole board paroles him from his life
sentence.

{134} Fry, who was born August 18,
1973, faces a minimum sentence of one-
hundred-twenty years just for his life
sentences, which run consecutively to the
first sentence imposed on Fry.** Fry will
never be eligible for release from prison.
{135} For all of the foregoing reasons, I
concur with the analysis and result reached
by Justice Vigil.

EDWARD L. CHAVEZ,
Justice, Retired, Sitting by designation

DANIELS, Justice
(specially concurring).

{136} The opinion of the Court under-
takes a cautious exercise of our exclusive
statutory responsibility under the Capital
Felony Sentencing Act to ensure that
a defendant is not put to death if that
sanction “is . . . disproportionate to the
penalty imposed in similar cases,” Section
31-20A-4(C)(4) (1979, repealed 2009).

In doing so, it avoids at least some of the

*Section 31-20A-4(C)(4) (emphasis added).
*'Compton v. Lytle, 2003-NMSC-031, € 1, 134 N.M. 586, 81 P.3d 39 as modified by State v. Tafoya, 2010-NMSC-019, ¢ 16, 148

N.M. 391, 237 P.3d 693.

*2Allen was sentenced to death for first-degree murder, twenty-five years for kidnapping resulting in great bodily harm, and
thirteen years for attempted criminal sexual penetration resulting in great bodily harm. State v. Allen, D-1116-CR-9500014, judg-
ment, sentence, and commitment (Dec. 22, 1995). The latter two sentences were merged and run concurrently to each other but run
consecutive to the sentence for the murder conviction. Id.

*Including the death sentence reduced to a life sentence in this case, Fry has been sentenced to life in prison four times. State v. Fry,
D-1116-CR-2000-00513, judgment, sentence, and commitment (Apr. 24, 2002) (sentencing Fry to death); Fry, D-1116-CR-2000-00542,
judgment, sentence, and commitment (Nov. 20, 2003) (sentencing Fry to life in prison for first-degree murder, to run consecutively
to the sentence in Fry, D-1116-CR-2000-00513); State v. Fry, D-1116-CR-2000-01055, judgment, sentence, and commitment (Feb.
25, 2005) (sentencing Fry to two sentences of life in prison for two counts of first-degree murder, to run consecutively to each other
and to the sentences imposed in Fry, D-1116-CR-2000-00513 and Fry, D-1116-CR-2000-00542).
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clear inequities that resulted from the
narrow strictures of the majority opinion
in Garcia, 1983-NMSC-008.

{137} Because we resolve this case on
statutory grounds, there is no need for
us to reach further and decide in a prec-
edential opinion whether the inconsistent
administration of our death sentence
statutes also violates state constitutional
guarantees, as the Connecticut and Wash-
ington Supreme Courts recently have
ruled. State v. Santiago, 122 A.3d 1, 73
(Conn. 2015) (striking down further Con-
necticut executions on state constitutional
grounds following prospective repeal of
capital punishment where “the number
of executions compared to the number of
people who have been sentenced to death
is minuscule”); State v. Gregory, ___ Wash.
2d__, 91,427 P.3d 621 (2018) (holding
the death penalty unconstitutional on state
constitutional grounds because of “the ar-
bitrary manner in which the death penalty
is generally administered” in Washington).
But if we had not resolved this case on a
narrow statutory analysis, we would have
been compelled to undertake a traditional
constitutional proportionality review. It
is difficult to imagine a justification that
would find constitutional the dispropor-
tional manner in which New Mexico has
administered the death penalty under the
1979 Act.

{138} As judges, of course, we should
not substitute our own personal politi-
cal, philosophical, or moral views about
the death penalty for lawful statutory or
constitutional mandates. Members of our
society and polity have expressed a num-
ber of sharply differing views on the death
penalty, ranging from a view that evolving
standards of civilization and decency have
rejected killing at the hands of the state
to a view that exacting an eye for an eye
and a tooth for a tooth is an appropriate
justification for the state’s extermination
of murderers. As judges we should not
presume to make those choices—either
way—for the citizens of our self-governing
democracy. Our focused responsibility is
to make sure the law is applied according
to statutory and constitutional require-
ments, including those that incorporate
the ultimate precept of equal justice sum-
marized in the inscription behind our
bench, “Dedicated to the Administration
of Equal Justice Under Law;” and the simi-
lar expression, “Equal Justice Under Law;”
that is chiseled into the marble above the
doors of the United States Supreme Court.
We are also bound by the specific statutory

task the New Mexico Legislature has as-
signed to us with regard to the imposition
of the death penalty in this state, to ensure
that our justice system does not arbitrarily
put to death a few defendants and not the
majority of equally eligible others, under
either a statutory or constitutional analysis.
{139} Theory often fails to foresee reality.
Any expectations of a fairly administered
death penalty scheme the drafters of the
Act may have entertained forty years
ago proved in practice to be wrong. And
whatever future the Garcia majority may
have anticipated in creating a method
for trying to comply with our then-new
proportionality oversight responsibility,
decades of real-life experience have now
demonstrated that its technical limita-
tions focused so narrowly on individual
categorical exclusions from the propor-
tionality analysis that it failed to anticipate
the complete picture of the inconsistent
administration of the death penalty that
emerged so clearly over the subsequent
years for defendants who committed their
crimes between 1979 and 2009, when the
Act was in effect.

{140} Our justice system, our citizens, and
our public officials in all three branches
of New Mexico government for decades
often talked the talk of having an equitable
and constitutional capital punishment
policy but collectively never found them-
selves willing to walk the walk. Despite
the commission of hundreds of brutal,
cold-blooded, and deliberate first-degree
murders of adult and child victims, our
state has executed a total of one of those
murderers over the course of decades, a
unique defendant who waived both his
trial and then his habeas corpus review
before this Court, submitting voluntarily
to becoming the only person executed by
the New Mexico justice system in well
over half a century. See Jolene Gutierrez
Krueger, Recalling the Last Execution in
New Mexico, Albuquerque Journal, August
24,2016, available at https://www.abgjour-
nal.com/832100/remembering-the-last-
killer-put-to-death-in-new-mexico.html
(last visited December 20, 2018).

{141} Other than the uniquely anomalous
case of Mr. Clark, even those very few
defendants whose cases were deemed on
direct appeal to be theoretically appropri-
ate under the narrow Garcia limitations to
be used as comparisons for proportional-
ity, including Mr. Garcia himself, were all
ultimately spared by our state from execu-
tion of the death penalty. And despite the
“grandfather” clause in the death penalty

repeal retaining, at least on paper, the 1979
provisions for execution of murderers who
committed their crimes before the 2009
repeal, the reality is that in almost a decade
since the repeal the number of first-degree
murderers who have been either sentenced
to death or executed has been exactly zero,
including the defendant for whom the
grandfather clause was primarily created.
See Dave Maass, Lethal Invective: Accused
Cop Killer Michael Astorga Talks Death
Penalty Politics, Santa Fe Reporter, March
17,2009, available at https://www.sfreport-
er.com/news/2009/03/17/lethal-invective/
(last visited December 20, 2018). Despite
having been convicted of the cold-blooded
and deliberate execution of a young officer
making a routine traffic stop and despite
being eligible for the death penalty under
the 2009 prospective repeal of the 1979
Act, Michael Astorga was sentenced to
life in prison because the sentencing jury
did not impose the death penalty. Astorga,
2015-NMSC-007, €9 1-2.

{142} The disproportionality of New
Mexico’s administration of the death
penalty may be explained in part, but not
excused, by the fact that various actors ex-
ercising authority of our entire state justice
system, and not just individual jurors, have
participated in creating the inconsistent
application of the death penalty. There are
sound policy reasons why each of those ac-
tors should have nonreversible discretion
to extend mercy, whether in jury verdicts
that spare a defendant from either a con-
viction or death sentence, or decisions of
prosecutors to bargain death off the table
or not to seek it at all, or the historic and
constitutional authority of governors to
commute death sentences that have been
returned by juries and upheld by courts
on appeal. But when the collective result
of all the actions taken under authority of
our state justice system is that one or even
three cold-blooded murderers out of hun-
dreds are executed by the state while the
equally culpable majority are spared, our
state cannot honestly claim it has imposed
the death penalty in a proportionate man-
ner.

{143} A killer’s crimes reflect who he
is. What we do to the killer reflects who
we are. Can we really look anyone in
the eye and say that executing these two
defendants would be proportionate when
compared to non-deadly punishment our
state has overwhelmingly meted out in
virtually all equally serious first-degree
murder cases, and specifically in similar
cases, since enactment of the Capital
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Felony Sentencing Act in 19792 I, for one,
cannot honestly do so.  CONCUR in the
judgment of the Court.

CHARLES W. DANIELS,
Justice, Retired, Sitting by designation

NAKAMURA,
Chief Justice (dissenting).

{144} The Majority’s position—execut-
ing Fry and Allen would be immoral,
unethical, and unjust given the rarity
with which murderers in New Mexico
are put to death—has appeal at some
very basic level. But I must respectfully
dissent. I do not know if executing Fry
and Allen would be immoral, unethical,
or unjust. I know only that a jury com-
prised of women and men from our state
concluded that Fry and Allen forfeited
their right to continue living among us
for brutally killing innocent and by all
accounts gentle and caring women. I
am certain also that the jurors assembled
to sentence Fry and Allen took their re-
sponsibilities to decide Fry’s and Allen’s
fate with the gravity and seriousness the
task required.

{145} The legislative command that this
Court assure that Fry’s and Allen’s death
sentences are not “disproportionate to the
penalty imposed in similar cases” should
not be construed in the way embraced
by the Majority. Section 31-20A-4(C)(4)
(1979, repealed 2009). They perceive in
that language authority to conclude that,
because so few offenders in New Mexico
have ever been sentenced to die, no offend-
ers shall ever again be sentenced to die in
New Mexico. I respectfully contend that
the Majority’s judgment is error.

{146} Our Legislature created a refined
category of death-eligible crimes and
gave to capital-sentencing juries guided
discretion to decide the fate of those who
offend community norms in the most
egregious ways. These facts must play
some role in our construction of Section
31-20A-4(C)(4). State v. Garcia, 1983-
NMSC-008, 99 N.M. 771, 664 P.2d 969,
does this and correctly construed that
language to require us to do no more than
evaluate whether there is some precedent
for the death sentence and to assure our-
selves that the sentence is not excessive
in light of the nature of the crime. To do
anything more than this intrudes upon
the capital-sentencing jury’s rightful,
constitutional authority to extend mercy
or impose death.

{147} The Majority strays beyond the
limited authority granted us under Section
31-20A-4(C)(4) and overrules the deci-
sion of previous members of this Court on
inescapably subjective questions. They do
this despite the fact that there has been no
change in the law since the proportionality
of Fry’s and Allen’s death sentences were
previously considered, and there have been
no inroads made about how to measure the
proportionality of any given death sentence.
{148} The legislative repeal of the death
penalty is not support for the Majority’s
arguments or outcome. The repeal was
achieved through a compromise that
required Fry and Allen to submit to their
death sentences. It in no way suggests the
Legislature has doubts about our compara-
tive proportionality methodology or our
assessment of the proportionality of Fry’s
and Allen’s death sentences.
{149} These general thoughts guide this
dissent. In what follows, I explain my
position in much greater detail. A series
of preliminary points are addressed first to
dispose of several arguments the Majority
makes and that are irrelevant to the statu-
tory and constitutional questions at issue
here. Discussion there follows.
I. PRELIMINARY POINTS
A. Sentence Versus Execution
{150} The Majority emphasizes that only
one individual has been executed in New
Mexico since the enactment of the Capi-
tal Felony Sentencing Act (CFSA). Maj.
Op. 99 28, 35, 37, 93, 109; Concurrence
€9 140-141. This is inapposite. We must
determine if the “sentence of death” in any
particular case is “disproportionate” Sec-
tion 31-20A-4(C)(4) (emphasis added).
Our focus is on the “sentence” imposed
and not on whether the individual sen-
tenced to die is actually executed.
B. “Heinous Crimes” and “Aberrant”
Juries
{151} The Majority focuses on whether
Fry’s and Allen’s crimes were “the most
heinous” and whether their juries acted
“aberrantly” by imposing death sentences.
See Maj. Op. §§ 1,17,66,71,73,77,901.22,
97, 102, 119, 120. The words “most hei-
nous” and “aberrant” are not value neutral
and inject normative considerations into
this matter in a way that is troubling and
problematic.
{152} The CFSA does require us to con-
sider whether sentencing disparities have
occurred in the capital context. But this
is a task very different than that in which
the Majority is engaged. They are asking
whether Fry’s and Allen’s crimes were suf-

ficiently “heinous” to justify their death
sentences and whether their juries” deci-
sions to impose the death penalty were
“aberrant” This is error. We are not and
should never attempt to be “finely tuned
calibrator[s] of depravity, demarcating for
a watching world the various gradations
of dementia that lead men and women to
kill their neighbors” Godfrey v. Georgia,
446 U.S. 420, 456 n.6 (1980) (White, J.,
dissenting). The language the Majority
employs and the analysis in which it en-
gages indicates that this is precisely what
they are doing.

C. Gregoryand Race-Based Imposition
of Capital Punishment

{153} The Majority states that we are here
“faced with similar concerns regarding
proportionality review” that prompted
the Washington Supreme Court in State
v. Gregory, 427 P.3d 621 (Wash. 2018), to
declare that its capital punishment statute
violates Washington’s state constitution.
Maj. Op. § 41. In Gregory, the evidence
indicated that black defendants were four-
and-a-half times more likely than white
defendants to be sentenced to death in the
state of Washington. 427 P.3d at 630. The
Washington Supreme Court was satisfied
that “the association between race and
the death penalty” could not be “attrib-
uted to random chance” and concluded
that Washington’s capital-punishment
system is constitutionally intolerable as it
is racially biased. Id. at 635-36. The court
addressed comparative proportional-
ity review only insofar as the court was
unpersuaded that it was a tool capable of
ameliorating the broad and fundamental
discrimination worked by Washington’s
capital-punishment statute. Id. at 637.
Comparative proportionality review, the
court explained, was simply too subjective
and too case-specific to adequately “fix the
constitutional deficiencies” confronted. Id.
The concerns underlying Gregory are not
at all present here.

{154} To the best of my knowledge, only
one author has been willing to suggest
that, in New Mexico, “race and ethnicity
play[] a role in determining who w[ill]
live and who w(ill] die” Marcia J. Wilson,
The Application of the Death Penalty in
New Mexico, July 1979 Through December
2007: An Empirical Analysis, 38 N.M. L.
Rev. 255, 283 (2008). That author made
clear, however, that her observations were
not the result of professional, statistical
inquiry and she conceded that the data
she reviewed and the methodologies she
employed to review it “do[] not ‘statistically
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prove anything” Id. at 259-60. The State
Bar of New Mexico, Task Force to Study
the Administration of the Death Penalty
in New Mexico, Final Report, 18 (Jan. 23,
2004), discusses evidence that race plays
some role in the imposition of the death
penalty nationally, see id. at 13, but the re-
port does not claim that race plays a factor
in death sentencing in New Mexico. See id.
at 14-15.
{155} There is no evidence that Fry’s and
Allen’s death sentences were imposed as
a consequence of Fry and Allen’s race or
the race of their victims. Fry and Allen
are both white, non-Hispanic; Fry’s victim
was a woman of mixed ethnicity and was
part Navajo, and Allen’s victim was white,
with no evidence that she was an ethnic
minority. We are not presented here with
circumstances equivalent to those the
Supreme Court of Washington confronted
in Gregory. This case is different.
II. DISCUSSION
{156} The question here is whether the
Court should overturn the judgment of
previous members of this Court who con-
cluded that Fry’s and Allen’s death sentenc-
es are not comparatively disproportionate.
We should not for the following reasons:
(A) the capital sentences imposed by Fry’s
and Allen’s respective sentencing juries
were neither excessive nor disproportion-
ate given the facts and severity of Fry’s and
Allen’s crimes; (B) the parties did not ask
us to reconsider Garcia; (C) the Majority
misinterprets the federal constitutional
principles it cites as grounds compelling
reconsideration of Garcia; (D) competing
concerns within the CFSA counsel against
the revised approach to comparative
proportionality review embraced by the
Majority; (E) Garcia correctly construed
Section 31-20A-4(C)(4), it was sensibly
applied in Fry’s and Allen’s cases, and that
construction is entitled to deference under
stare decisis; and finally, (F) revisiting the
comparative proportionality of Fry’s and
Allen’s death sentences violates principles
of finality.
A. The Facts and Severity of Fry’s and
Allen’s Cases
{157} It is essential to begin with the facts
of Fry’s and Allen’s crimes because pro-
portionality review “is first and foremost
directed to the particular circumstances
of a crime and the specific character of
the defendant” Garcia, 1983-NMSC-008,
€ 40. It is also settled law that the ques-
tion whether any given death sentence is
comparatively disproportionate cannot be
assessed unless and until all of the facts

that gave rise to the sentence—the “base-
line” for comparison—are thoroughly
understood. State v. Addison, 7 A.3d
1225, 1253 (N.H. 2010); State v. Guzman,
1984-NMSC-016, 9 33,100 N.M. 756, 676
P2d 1321. This requires scrutiny of the
entire record including the aggravating
and mitigating circumstances presented to
the capital-sentencing jury. See Addison,
7 A.3d at 1253; State v. Wyrostek, 1994-
NMSC-042, € 12,117 N.M. 514, 873 P.2d
260.

1. The facts of Fry’s case

{158} On the night of June 8, 2000, Fry
bragged to companions that he was
“wearing an eight-inch bowie knife” and
intended to “stick someone.” Fry encoun-
tered Betty Lee, a woman in her thirties
and a mother of five, by pure chance at a
convenience store at approximately 2:00
a.m. on June 9, 2000. Fry and Betty had
never met before.

{159} Betty was using a pay phone, was
emotionally distraught, and stranded.
Fry was driving a vehicle and was accom-
panied by one male companion, Leslie
Engh. Fry offered Betty a ride home, and
she accepted.

{160} Fry drove away from the store
with Betty and Engh and turned off the
paved roadway and onto a dirt road that
led out into the desert. Fry claimed that
he needed to urinate and drove a “pretty
good” distance away from the paved road.
Betty sensed something was not right,
and when Fry stopped the car, exited, and
began urinating, she also exited the vehicle
and began walking back towards the paved
road. Fry reentered his vehicle, drove
alongside Betty, and coaxed her back in.
{161} After Betty reentered the car, Fry
drove some distance further, then stopped,
and dragged Betty out of the car by her
hair. A struggle ensued and Fry sum-
moned Engh to hold Betty’s legs, which
Engh did. Fry then attempted to take
off Betty’s shirt, but she kicked him. Fry
drew his bowie knife and “slammed” it
into Betty’s chest. The knife traveled two
inches into Betty and penetrated her breast
bone and heart sac. She fell to the ground
and Fry and Engh attempted to pull off her
pants. As they did this, Betty yelled at the
men “why are you doing this to me?” She
then removed the knife from her chest,
threw it into a ravine, broke free, got to
her feet, and started running.

{162} As she ran, Betty screamed loudly
at a high pitch. Her shirt was around her
neck and her chest exposed. Fry chased
her, caught her, and then the two men suc-

ceeded in pulling off her pants. After they
disrobed her, Betty once more broke free
and again started running. At this point,
she was completely naked.

{163} Fry instructed Engh to find the knife
and Fry obtained a sledgehammer from
the car. As Engh searched in bushes with
a flashlight for the knife, he saw Fry swing-
ing the sledgehammer in the distance.
Betty’s screaming came to an end.

{164} Fry struck Betty on the head three
to five times with the sledgehammer. The
wounds the blows inflicted indicated that
Betty had been facedown on the ground
when she was struck. Her scalp was torn,
her skull split, and her brain lacerated.
These blows, in conjunction with the stab
wound, caused her death.

{165} After Fry killed Betty, Fry and Engh
dragged her corpse by its wrists to some
bushes by a ravine, an area where they
believed it would not be discovered. Engh
did not want to look at the corpse but did
and saw that the face was covered in blood
and the hair was “in all sorts of different
funny directions” They kicked Betty’s
clothes “off towards the edge of the ravine”
so that they too would not be discovered.
{166} Fry and Engh drove away from the
scene of the murder, but their car became
stuck in “a wash” Fry contacted his
parents on his cell phone. It was nearly
4:00 a.m. Fry’s parents, oblivious to what
Fry and Engh had just done, met the men
at the paved roadway.

{167} Betty’s corpse was discovered by
a lineman later that morning. When
questioned by the police, Fry denied any
involvement in the killing. He did not
testify at trial. The evidence presented to
Fry’s jury overwhelmingly demonstrated
that Fry had killed Betty. Engh testified
as a witness for the State and provided
the testimony that serves as the principal
foundation for the narrative produced
above.

{168} After Fry’s jury returned a guilty
verdict, several of Betty’s siblings and chil-
dren offered victim impact testimony at the
sentencing phase of the proceedings. The
general thrust of that testimony was that
Betty had been a kind and generous woman,
that Betty’s family was greatly distressed by
the thought of the terror she experienced at
the time of her death, and that the family’s
grieving and loss was profound. The sole
aggravating circumstance found by the jury
was that Fry perpetrated his murder in the
course of a kidnapping. State v. Fry, 2006-
NMSC-001, ¢ 6, 138 N.M. 700, 126 P.3d 516.
{169} Four witnesses presented mitigating
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evidence for Fry. Id. € 46. A psycholo-
gist stated that it was unlikely Fry would
engage in additional violence in prison. A
pastor stated his belief that Fry had grown
spiritually since being incarcerated. Fry’s
mother and father indicated a desire to
continue knowing their son and spoke
of his interests and community involve-
ment. The trial judge informed the jury
that, if Fry received a prison sentence for
his crimes, he would be imprisoned for a
minimum of sixty-seven years.

2. The facts of Allen’s case

{170} On February 7, 1994, Allen hap-
pened to encounter Sandra Phillips as
Sandra walked through Flora Vista, New
Mexico to complete an errand and apply
forajobatalocal restaurant. Statev. Allen,
2000-NMSC-002, € 2, 128 N.M. 482, 994
P2d 728. They did not know each other.
At that time, Sandra was seventeen years
old and had just moved home to live with
her mother. Allen thought Sandra was
“cute” and “good looking,” and he “liked
her red hair” Allen and Sandra spoke and
then, for reasons unknown, Sandra entered
Allen’s truck.

{171} Allen drove Sandra out into the
hills “because he wanted to make love
to her” He tied a rope around Sandra’s
neck “so he could control her while he
made love to her” Initially, the rope was
wrapped around Sandra’s neck three
times and then knotted. Allen tightened
the rope to a point that it cut off the
blood supply to Sandra’s brain. Sandra
struggled with Allen for about thirty
seconds as he attempted to rape her, but
shelost consciousness and went limp. Al-
len pulled Sandra’s blouse over her chest,
removed Sandra’s left boot, and then
removed Sandra’s left leg from her pants
and underwear. Even though Sandra was
unconscious, she was still breathing. Al-
len wrapped the rope around her neck a
fourth time and again knotted it. Sandra
died one to two minutes after losing con-
sciousness. She was slowly strangled to
death. In the course of the struggle, Allen
sustained a facial scratch and a bruised
lip. Id. € 5.

{172} After murdering Sandra, Allen put
her half-naked corpse in a ditch three-
and-one-half miles from Flora Vista. Id. §
3. The evidence indicated that the killing
occurred somewhere other than where
the body was discovered. Id. § 7. Allen
cleaned his truck to eliminate any evidence
of the murder. Sandra’s corpse remained
in the ditch until it was discovered by a
shepherd six weeks later. Id. € 3. The jury

was shown sixteen photographs of Sandra’s
half-naked, decaying corpse.

{173} When the police informed Allen
that they suspected he killed Sandra, Allen
informed them that the perpetrator was,
in fact, a man named David Anderson
from Jemez Springs. Yet, Allen told his
wife and others that he raped and then
killed Sandra in order to prevent her from
reporting the rape and expressed to others
that he thought he would not be convicted
for the crime.

{174} At the sentencing phase, the jury
learned that Allen had taken measures to
silence other women he had victimized.
The jury was informed that, in the 1980s,
Allen stole money from a woman and,
when she confronted him about the theft,
he grabbed her by the throat, pushed her
against a wall, and threatened to kill her
if she reported the incident to the police.
Allen was imprisoned for this conduct. Id.
¢ 80. This testimony in conjunction with
Allen’s statements to his wife and others
that he raped Sandra and then killed her
to prevent her from reporting the rape
formed the basis for the jury’s finding that
Allen killed Sandra with the aggravating
circumstance that he murdered to silence
a witness. Id. 99 79-80. At the sentenc-
ing hearing, Sandra’s mother and a fam-
ily friend testified, and a short video of
Sandra on a camping trip was played for
the jury. Id. €4 56-58. This evidence was,
by all accounts, particularly forceful and
established that Allen’s actions irreparably
wounded Sandra’s family and friends. See
id. at § 145 (Franchini, J., partial concur-
rence and partial dissent).

{175} Allen also spoke to the jury at
sentencing. Id. ¢ 82. He offered mitigat-
ing evidence on his own behalf, the only
mitigating evidence presented. Id. He
“sobbed,” “cried,” and told the jury “he was
sorry for the pain he had caused”

B. The Parties Did Not Ask Us to
Reconsider the Merits of Garcia

{176} Neither Fry nor Allen raised the
issue of the validity of the comparative
proportionality methodology embraced
in Garcia until this Court directed them to
do so. Fry and Allen argued that execut-
ing them after the legislative repeal of the
death penalty would constitute cruel and
unusual punishment in violation of the
Eighth Amendment and deprive them of
the equal protection of law. The Court
declined to answer these questions and,
instead, directed the parties to submit
briefs about the merits of Garcia and the
merits of this Court’s application of the

principles articulated in Garcia in Fry’sand
Allen’s direct appeals. This is troubling.
{177} “The premise of our adversarial
system is that appellate courts do not sit
as self-directed boards of legal inquiry and
research, but essentially as arbiters of legal
questions presented and argued by the
parties before them.” Carducci v. Regan,
714 F2d 171, 177 (Scalia, Circuit Justice,
D.C. Cir. 1983) (opinion for the court by
Scalia, J.). “[W]e follow the principle of
party presentation. That is, we rely on the
parties to frame the issues for decision and
assign to courts the role of neutral arbiter
of matters the parties present” Greenlaw
v. United States, 554 U.S. 237, 243 (2008).
“[Courts] do not, or should not, sally forth
each day looking for wrongs to right. We
wait for cases to come to us, and when they
do we normally decide only questions pre-
sented by the parties” Id. at 244 (internal
quotation marks and citation omitted).
{178} I am not arguing that this Court is
without power to independently exercise
its authority and decide questions not
briefed when it is prudent and necessary
to do so. I have advocated for and have
done just this. Rather, I contend that
we should not reach issues not raised by
the parties and not implicated by their
arguments. And this is particularly true
where doing so requires us to reverse the
decisions of prior members of this Court
on questions that are, as will be shown, in-
escapably subjective and based on settled
law.

C. Federal Constitutional Principles
{179} The Majority justifies its decision to di-
rect this litigation to Garcia and comparative
proportionality review because, in their view,
the construction of Section 31-20A-4(C)(4)
embraced in Garcia does not uphold the
“promises of the United States Constitution”
and is “insufficient to eliminate the possibil-
ity of an arbitrary and capricious sentence,
contrary to Furman.” Maj. Op. €9 12, 34.
“Furman and Gregg, they contend, “require
more” Maj. Op. €9 74-75.

{180} The Majority misinterprets the United
States Supreme Court’s case law on capital
punishment and comparative proportional-
ity review and wrongly concludes that this
Court s required to ensure a form symmetry
in the capital sentencing context that is not
required. Aswe shall see, the federal Consti-
tution does not forbid the application of the
death penalty simply because other defen-
dants who committed superficially similar
crimes did not receive death sentences. The
Supreme Court’s case law points in the op-
posite direction.
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{181} “The origins of the [Supreme]
Court’s death penalty reform efforts can
be traced to 1932, when it ruled [in Powell
v. Alabama, 287 U.S. 45 (1932)] that state
criminal defendants have a right to ap-
pointed attorneys in capital cases.” Robert
A. Burt, Disorder in the Court: The Death
Penalty and the Constitution, 85 Mich. L.
Rev. 1741, 1743 (1987). From 1932 until
the 1960s, the “prehistory of death penalty
jurisprudence;’ it “seemed unlikely . .. that
a constitutional claim against the death
penalty as such would ever gain serious
attention” Id. at 1744. This stems, in
part, from the fact that “[t]he very text
of the Constitution seemed to conclude
the matter with the fifth amendment’s
explicit, though backhanded, endorse-
ment that a person might be deprived
of life so long as due process of law was
observed” Id. (internal quotation marks
and citation omitted). The view that the
Court would not meaningfully question
the constitutionality of capital punishment
was confirmed by McGautha v. California,
402 U.S. 183 (1971).

{182} In McGautha, the Court considered
whether a defendant’s “constitutional rights
were infringed by permitting the jury to
impose the death penalty without any
governing standards.” Id. at 185. The Court
concluded that standards were not required
by the Federal Constitution. Id. The reader,
wondering how such a holding could be
when not a year later in State v. Furman, 408
U.S.238(1972), the Court reached the exact
opposite conclusion, must know “that the
Court had specifically restricted the grant
of certiorari in McGautha to a due process
challenge and in Furman the logically dis-
tinct ‘cruel and unusual punishment’ issue
was addressed.” Burt, supra, 1755 (internal
quotation marks and citations omitted). If
this explanation seems unsatisfactory, the
reader may be consoled by the fact that
others felt this way too.

{183} Justice Douglas openly questioned,
in Furman, how the textual source of the
right could explain the obvious tension
between McGautha and Furman. Fur-
man, 408 U.S. at 248 n.11 (Douglas, J.,
concurring). And, “[o]f the Justices who
participated in both McGautha and Fur-
man, four (including Brennan) took ap-
parently inconsistent positions in the two
cases” Burt, supra, at 1754. This logical
difficulty need not be worked out, it need
only be noted.

{184} Furman was issued only one year
after McGautha and, as is well known, it
is comprised of nine separate opinions.

Every Justice on the Court wrote. “[T]
he majority ‘opinion’ in [Furman] is a
one-paragraph per curiam invalidating
under the Eighth Amendment the death
sentences imposed on the three petition-
ers in the case” Carol S. Steiker & Jordan
M. Steiker, Sober Second Thoughts: Reflec-
tions on Two Decades of Constitutional
Regulation of Capital Punishment, 109
Harv. L. Rev. 355, 362 (1995). “Each of
the five Justices in the majority then ap-
pended his own opinion, none of which
was joined by any other Justice. Each of
the four dissenters wrote his own opinion
as well, although some of them joined in
each other’s dissents” Id. Because each
Justice wrote separately, Furman is a case of
unusual, if not overwhelming, complexity.
{185} Scholarship points out that “identi-
fying the ‘concerns’ of Furman is a daunt-
ing task” Steiker, supra, 362. Any reader
who picks up the opinion will see the truth
of this immediately. The various “opinions
present[] a staggering array of arguments
for and against the constitutionality of the
death penalty and offer([] little means, aside
from shrewd political prediction, of deter-
mining which arguments would dominate
in the decision of any future cases” Id.
One writer suggests that Furman “so stark-
ly deviated from the traditional format that
it can be characterized as a decision in
which there was not only no Court opin-
ion but no Court—only a confederation
of individual, even separately sovereign,
Justices” Burt, supra, at 1758. The Justices
themselves later acknowledged that “the
variety of opinions supporting the judg-
ment in Furman engendered confusion as
to what was required in order to impose
the death penalty in accord with the Eighth
Amendment” Lockett v. Ohio, 438 U.S.
586, 599 (1978) (Burger, J.). This is not to
say, however, that we cannot discern from
Furman a central proposition of law.

{186} Several of the Justices concurring in
Furman pointed to statistics that showed
that the death penalty was being applied on
racial lines and with pronounced frequen-
cy on black defendants. 408 U.S. at 249-50
(Douglas, J., concurring); id. at 310 (Stew-
art, J., concurring); id. at 364 (Marshall, J.,
concurring); see generally Samuel R. Gross
and Robert Mauro, Patterns of Death: An
Analysis of Racial Disparities in Capital
Sentencing and Homicide Victimization, 37
Stan. L. Rev. 27, 31-32 (1984). While this
point of agreement is significant, it is not
the main point of agreement in Furman.
The main point of agreement between the
concurring Justices was, as the Court later

clarified, that “where discretion is afforded
a sentencing body on a matter so grave as
the determination of whether a human life
should be taken or spared, that discretion
must be suitably directed and limited so
as to minimize the risk of wholly arbitrary
and capricious action” Zant v. Stephens,
462 U.S. 862, 874 (1983) (internal quota-
tion marks and citation omitted). Put
slightly differently, “the unequivocal point
of unison was that the death penalty was
so arbitrary in its application, so as to ren-
der cruel and unusual any death sentence
imposed under the existing system.” Lucy
Adams, Death by Discretion: Who Decides
Who Lives and Dies in the United States of
America?, 32 Am. J. Crim. L. 381, 383-84
(2005). This holding effectively put an end
to capital punishment in the United States.
But this was only temporary.

{187} In the wake of and in reaction
to Furman, thirty-five state legislatures
amended and then reenacted their death-
penalty statutes. Burt, supra, at 1765. To
some of the Justices concurring in Furman,
this reenactment came as a surprise. Burt,
supra, at 1766-67. These events prompted
Marshall to openly question whether the
American public was in fact an “informed
citizenry.” Gregg v. Georgia, 428 U.S. 227,
232 (1976) (Marshall, J., dissenting). The
constitutionality of these reenacted capi-
tal statutes was considered by the Court
in five companion cases: Gregg; Proffitt
v. Florida, 428 U.S. 242 (1976); Jurek v.
Texas, 428 U.S. 262 (1976); Woodson v.
North Carolina, 428 U.S. 280 (1976); and
Roberts v. Louisiana, 428 U.S. 325 (1976).
All were issued on the same day. Burt,
supra, at 1765. The resolutions reached in
these cases constituted an abrupt about-
face. Seeid. at 1751. Furman, it turns out,
“was short-lived; . . . the Court effectively
reversed direction.” Id.

{188} “Unlike Furman, each of the Justices
did not speak or vote alone [in Gregg and
its companion cases]. As in Furman,
however, there was no Court at work. The
judgments resulted from an aggregation
of plurality voting lacking any majority
rationale to explain the different outcomes
in these cases” Burt, supra, at 1765. Yet,
an outcome was produced.

{189} “[T]he Georgia [(Gregg)], Florida
[(Profitt)], and Texas [(Jurek)] statutes that
specified various substantive standards
for jury discretion” were upheld and “the
North Carolina [(Woodson)] and Loui-
siana [(Roberts)] statutes that purported
to abolish jury discretion by mandating
death as the penalty for specific criminal

34 Bar Bulletin - January 8, 2020 - Volume 59, No. 1


http://www.nmcompcomm.us/

http:/Mww.nmcompcomm.us/

Advance Opinions

offenses” were invalidated. Burt, supra,
at 1765. “Gregg and its accompanying
quartet clarified that the death penalty
was not per se invalid under the Eighth
Amendment and that the Court would
now be involved in the ongoing business
of determining which state schemes could
pass constitutional muster.” Steiker, supra,
at363. “The Gregg, Proffitt, and Jurek opin-
ions did not attempt to list in any definitive
fashion the prerequisites for a valid capital
punishment regime; rather, they simply
upheld each particular scheme presented
on the basis of its own peculiar mix of
procedural protections.” Steiker, supra, at
363. Whether comparative proportional-
ity was such a prerequisite was eventually
litigated in Pulley.

{190} Unlike Furman and Gregg, Pulley
garnered a six-justice majority opinion
by Justice White. 465 U.S. at 38. Justice
Stephens concurred in partand concurred
in judgment, id. at 54, and Justices Bren-
nan and Marshall dissented, restating their
foundational objections to the death pen-
alty, principal among them that the penalty
is imposed and exacted along racial lines.
Id. at 65. The defendant in Pulley, a Cali-
fornia resident, was convicted of a capital
crime, sentenced to death, and argued on
appeal that California’s capital punishment
statute was unconstitutional as it did not
provide for comparative proportionality
review. Id. at 38-39. The Court rejected
this assertion and held that California’s
capital punishment statute ensured that
death sentences in California were not
arbitrarily imposed, despite the fact that
comparative proportionality review was
not required. Id. at 48-51. The Court
offered the following explanation for this
conclusion.

{191} The Court examined the line of cases
beginning with Furman and emphasized
that those cases simply did not require
comparative proportionality review to
ensure that death sentences are not arbi-
trarily imposed. Pulley, 465 U.S. at 44-51.
Rather the check on arbitrariness, the
Court explained, was principally provided
by a host of different mechanisms includ-
ing: the bifurcation of trial and sentencing
proceedings in the capital context; a limi-
tation on crimes that may serve as death
eligible offenses; and the requirement that
juries consider aggravating and mitigating
circumstances when deciding whether to
impose a death sentence. Id. The Court
also showed how in each of the capital
cases preceding Pulley it was evident that
the existence of comparative proportion-

ality review was at maximum an optional,
“additional safeguardl[,]” 465 U.S. at 45,
and at minimum “constitutionally super-
fluous?” Id. at 49. The Court stressed that
the suggestion that comparative propor-
tionality was constitutionally required to
ensure symmetry in capital sentencing was
not only incorrect but suggested a misun-
derstanding of the import of Furman.
Any capital sentencing scheme may oc-
casionally produce aberrational outcomes.
Such inconsistencies are a far cry from
the major systemic defects identified in
Furman. Aswe have acknowledged in the
past, there can be no perfect procedure
for deciding in which cases governmental
authority should be used to impose death.
Pulley, 465 U.S. at 54 (internal quotation
marks and citations omitted). This point
was, in fact, a position Justice White ar-
ticulated in a slightly different way eight
years earlier in Gregg, 428 U.S. at 225-26
(White, J., concurring in judgment).
{192} There, Justice White rejected the
contention, in broad and sweeping lan-
guage, that capital sentencing must be
carried out with perfect symmetry or not
at all. T reproduce his words in their en-
tirety as they have a force that is difficult
to replicate.

[The] argument that there is

an unconstitutional amount of

discretion in the system which

separates those suspects who re-

ceive the death penalty from those

who receive life imprisonment,

a lesser penalty, or are acquitted

or never charged, seems to be in

final analysis an indictment of

our entire system of justice. Pe-

titioner has argued, in effect, that

no matter how effective the death

penalty may be as a punishment,

government, created and run as

it must be by humans, is inevi-

tably incompetent to administer

it. This cannot be accepted as a

proposition of constitutional law.

Imposition of the death penalty is

surely an awesome responsibility

for any system of justice and those

who participate in it. Mistakes

will be made and discriminations

will occur which will be difficult

to explain. However, one of so-

ciety’s most basic tasks is that of

protecting the lives of its citizens

and one of the most basic ways

in which it achieves the task is

through criminal laws against

murder. I decline to interfere with

the manner in which Georgia

has chosen to enforce such laws

on what is simply an assertion of

lack of faith in the ability of the

system of justice to operate in a

fundamentally fair manner.
Id. In the last of the cases we need con-
sider, McCleskey v. Kemp, 481 U.S. 279
(1987), the Court reiterated that sentenc-
ing disparities in the capital context do
not necessarily render the death penalty
unconstitutional.
{193} The defendant in McCleskey—a
black, male, resident of Georgia—was
sentenced to death for murdering a white
police officer in the course of a robbery.
Id. at 283. In a habeas petition challenging
his conviction, the defendant submitted
a sophisticated and rigorous statistical
study establishing that black defendants
in Georgia are, on the whole, more likely
to be sentenced to death than white de-
fendants and that this likelihood increases
even further when the victim is white. Id.
at 286-87. The defendant claimed that
this state of affairs rendered the Georgia
death-penalty statute unconstitutional on
equal protection and Eighth Amendment
grounds. Id. at 291, 299. The Court re-
jected both arguments, id. at 299, 308-19,
and rejected the Eighth Amendment claim
with language that has unquestionable
significance here.
{194} The Court understood the defendant
to be arguing that his death sentence vio-
lated the Eighth Amendment because it was
“disproportionate to the sentences in other
murder cases[,]” id. at 306, and responded
to this claim with three points. First, the
Georgia Supreme Court had already con-
cluded that the defendant’s death sentence
“was not disproportionate to other death
sentences” and supported this conclusion
with citation to several “cases involving
generally similar murders” Id. Second,
Pulley made clear that, “where the statu-
tory procedures adequately channel the
sentencer’s discretion, such proportionality
review is not constitutionally required.”
McCleskey, 481 U.S. at 306 (citing Pulley,
465 U.S. at 50-51). Third, a defendant could
not “prove a constitutional violation by
demonstrating that other defendants who
may be similarly situated did not receive the
death penalty” Id. at 306-07. The Court
explained that “[n]othing in any of our
cases suggests that the decision to afford
an individual defendant mercy violates the
Constitution” Id. at 307 (quoting Gregg,
428 U.S. at 199). The Court went on to
clarify and expand upon this last point.
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{195} The Court explained that “Furman
held only that, in order to minimize the
risk that the death penalty would be im-
posed on a capriciously selected group of
offenders, the decision to impose it had to
be guided by standards so that the sentenc-
ing authority would focus on the particu-
larized circumstances of the crime and the
defendant” Id. The Court then observed
that the Georgia sentencing procedures
from which McCleskey’s sentence arose
did adequately focus the sentencing au-
thority’s discretion. Id. at 308. The Court
accepted the fact that divergent sentencing
outcomes in the capital sentencing context
were inevitable, id. at 309-12, identified
the varying factors that made this so, id.
at 307-08 n.28, 311-12, and was unwilling
to treat the racial disparities McCleskey’s
statistical study demonstrated as proof of
unconstitutional prejudice against black
defendants. Id. at 309. The mere fact that
juries in the capital context will reach
divergent conclusions, the Court stated, is
no basis to question the validity of those
judgments. Id. at 311. Why one jury
would, in a particular case, impose death
and another show mercy, the Court stated,
probed into areas of human judgment that
need not and cannot be explained.

Individual jurors bring to their

deliberations qualities of human

nature and varieties of human

experience, the range of which is

unknown and perhaps unknow-

able. The capital sentencing deci-

sion requires the individual jurors

to focus their collective judgment

on the unique characteristics of a

particular criminal defendant. It

is not surprising that such collec-

tive judgments often are difficult

to explain. But the inherent lack

of predictability of jury decisions

does not justify their condemna-

tion. On the contrary, it is the

jury’s function to make the dif-

ficult and uniquely human judg-

ments that defy codification and

that buil[d] discretion, equity, and

flexibility into a legal system.
Id. (alteration in original) (internal quota-
tion marks and citations omitted). Hav-
ing concluded a survey of the relevant
Supreme Court case law, we are now in a
much better position to examine the Ma-
jority’s claim that the federal constitution
requires us to revisit Garcia and reconsider
the comparative proportionality of Fry’s
and Allen’s death sentences.
{196} The Majority cannot contend that

the need to engage in the comparative
proportionality review they suggest is
necessary derives from the “promise” of
the federal constitution. Where propor-
tionality review need not be conducted
to satisfy the constitution, it cannot be
that a death sentence is unconstitutional
because of some claimed failure to conduct
meaningful enough statutory comparative
proportionality review. In addition, the
contention that Fry and Allen have been
subjected to unconstitutionally arbitrary
death sentences because of allegedly inad-
equate comparative proportionality review
entirely ignores the fact that Fry and Allen
are members of a select and specific cadre
of murderers that may, under the CFSA,
ever be permissibly put to death, and that
Fry’s and Allen’s juries were only permit-
ted to impose death sentences after Fry
and Allen received the many procedural
protections assured them by the CFSA.
In other words, the Majority makes such
a monolith of comparative proportional-
ity review that they effectively ignore the
many limiting and channeling functions
of the CFSA.
D. Competing Forces at Work in the
CFSA
{197} The Majority’s construction of Sec-
tion 31-20A-4(C)(4) seems to assume
that, so long as we are assiduous enough
in unearthing comparison cases and do
as robust a comparative review as pos-
sible, we can be assured an objectively
correct answer about the merits of a jury’s
capital sentencing decision will emerge. I
respectfully disagree. This view ignores
the tensions at work in the CFSA between
the statute’s requirement for individual-
ized capital sentencing proceedings and
consistent capital sentencing outcomes.
These commands are at odds with one
another and any construction of Section
31-20A-4(C)(4) must necessarily impose
a compromise between them.
{198} The Majority appears to believe that
these difficult tensions are resolved by
the basic realization that “[c]Jomparative
proportionality is not a question for the
jury but rather is intended to serve as a
check on the exercise of jury discretion
in sentencing” and that “[t]he primary
focus [in assessing the comparative pro-
portionality of a death sentence] is not on
the reasonableness of the jury’s sentence
of death, but rather on how that sentence
compares to jury dispositions in compa-
rable cases” Maj. Op. § 77 (third altera-
tion in original) (quoting Papasavvas, 790
A.2d at 827 (Stein, J., concurring)). This

approach (1) wrongly diminishes the
importance of individualized sentencing
in the capital context, (2) overstates the
efficacy and coherence of comparison as
method, and (3) values consistency in the
capital sentencing context over any other
important and constitutionally significant
concerns.

1. The importance of individualized
sentencing in the capital context
{199} All of the provisions of the CFSA
must be considered when construing its
terms. State v. Thompson, 1953-NMSC-
072, 99,57 N.M. 459, 260 P.2d 370. Sub-
sections 31-20A-1(B) and -2(B) direct that
where a capital defendant is tried before a
jury, that jury shall select the appropriate
sentence. It is hardly surprising these

provisions exist.

{200} “[I]n capital cases the fundamen-
tal respect for humanity underlying the
Eighth Amendment requires consider-
ation of the character and record of the
individual offender and the circumstances
of the particular offense as a constitution-
ally indispensable part of the process of
inflicting the penalty of death” Woodson,
428 U.S. at 304 (Stewart, Powell, and Ste-
vens, JJ. concurring). The sentencing jury
asked to “choose between life imprison-
ment and capital punishment can do little
more—and must do nothing less—than
express the conscience of the community
on the ultimate question of life or death”
Witherspoon, 391 U.S. at 519. “And one
of the most important functions any jury
can perform in making such a selection is
to maintain a link between contemporary
community values and the penal system—
a link without which the determination
of punishment would hardly reflect [the
Eighth Amendment’s concern with] the
evolving standards of decency that mark
the progress of a maturing society” Id. at
519 n.15. Itis inevitable that juries in the
capital context will reach divergent out-
comes in seemingly similar cases, and this,
in and of itself, is no basis to question the
validity of those judgments. McCleskey,
481 U.S. at 311.

{201} Despite the fact that the CFSA
gives to sentencing juries the authority
to determine whether to impose death or
extend mercy, and despite the fact that this
delegation of authority has a constitutional
dimension and necessarily grants discre-
tion, Section 31-20A-4(C)(4) nevertheless
directs this Court to verify the correct-
ness of the sentencing jury’s determina-
tion. The problem inherent with Section
31-20A-4(C)(4) should be self-evident.
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{202} On one hand, the constitution
requires an individual assessment of the
capital defendant’s circumstances and
crime and the CFSA ensures that this will
occur by granting to juries the right to
decide the propriety of capital punishment.
On the other hand, Section 31-20A-4(C)
(4) assumes that the facts giving rise to
death sentences may be flattened for com-
parison and that this Court may, somehow,
meaningfully judge the capital sentencing
determinations of juries. I am not the first
to acknowledge that these concerns are en-
tirely at odds with one another and present
us with what appears to be an unresolvable
conflict.

{203} Other courts have already recog-
nized that comparison of capital sentences
is inherently problematic given the “con-
stitutional requirement for individualized
sentencing in the imposition of death
sentences,” and is also inherently illogical
as “that which is unique is also incom-
mensurable” Addison,7 A.3d at 1255. For
these reasons, some have expressed the
belief “that the entire concept of compar-
ing death sentences is beset with so many
problems that the exercise is incapable of
meaningful application” Joseph T. Walsh,
The Limits of Proportionality Review in
Death Penalty Cases, 21 Del. Law. 13, 15
(2004). The experiment conducted in New
Jersey over the last half-century compel-
lingly illustrates this point and proves that
comparative proportionality review is no
panacea.

{204} The Majority mentions the statisti-
cal model of comparative proportionality
review adopted by the New Jersey Supreme
Court, Maj. Op. € 45, but fails to note that
some scholars denounce New Jersey’s at-
tempts—which have been vigorous and
resource intensive—to make comparative
proportionality review an empirical and
scientific endeavor as nothing more than
an “abject failure” Barry Latzer, The Fail-
ure of Comparative Proportionality Review
of Capital Cases (with Lessons from New
Jersey), 64 Alb. L. Rev. 1161, 1234 (2001).
The lesson to be learned from New Jersey
is, according to some, one available from
the exercise of common sense: “statistics
can inform human judgment, not substi-
tute for it” Id. The fact that comparative
proportionality review is, as New Jersey
teaches us, a process in which subjective,
human judgment is exercised and not
one whereby objective, empirical inquiry
produces an objectively correct answer is
one the Majority appears to reject. They
present comparative proportionality re-

view as an objective inquiry. It is not.
{205} Comparative proportionality review
“is conducted on an individual basis for
each death sentence” and “[a]t its heart,
... will always be a subjective judgment
as to whether a particular death sentence
fairly represents the values inherent in [any
given] sentencing scheme for [the most
depraved forms of] murder” Gregory,
427 P.3d at 637 (internal quotation marks
and citation omitted). For this reason,
the Majority’s contention that this Court
cannot inject its own subjective views
about the propriety of any given death
sentence—something the Majority seems
to believe it is not doing—rings hollow.
See Maj. Op. € 11.
2. The limitations of comparison
{206} The Majority holds out cross-case
comparison as a reliable method to evalu-
ate the merits of death sentences and sug-
gests that consistency in outcomes of capi-
tal cases is not only desirable but required.
They embrace two incorrect assumptions:
first, comparing death sentences, in the
way envisioned by the Majority, reliably
answers whether a death sentence has been
appropriately imposed; and second, any
perceived inconsistency in the application
of the death penalty is unacceptable. Both
of these assumptions are wrong.
{207} The type of comparison in which the
Majority engages—one that seeks to as-
sess the correctness of death sentences by
scrutinizing the facts and details of capital
crimes and sentences—is inappropriate.
As one court effectively and imaginatively
explained, a court undertaking compara-
tive proportionality review should not
treat the endeavor as a forensic scientist
would.

[The defendant] would have us

review [the comparative dis-

proportionality of his death

sentence] as a forensic scientist

analyzes fingerprints, looking

for a specified number of identity

points. Only if one can conclu-

sively determine that each swirl,

ridge, and whorl is present in

both samples is a match declared.

We decline to do this. Crimes,

particularly the brutal and ex-

treme ones with which we deal

in death penalty cases, are unique

and cannot be matched up like so

many points on a graph.
State v. Lord, 822 P.2d 177, 223 (Wash.
1991) (overruled in part by State v. Schier-
man, 438 P.3d 1063 (Wash. 2018). The
point of the metaphor is that appellate

courts cannot and should not sift through
the fine details of capital crimes and the
death sentences they produce and compare
them. Doing this draws appellate courts
into a realm they simply do not belong
and provides only the most superficial
assurance of the validity of a death sen-
tence. And this point brings me back to
my preliminary criticism of the language
with which the Majority has described its
task here. The validity of a death sentence
cannot be based on our judgment about
the severity of the murder that gave rise
to the sentence.

{208} This Court does not sit in judgment
of what crimes are most severe, heinous,
and deserving of the death penalty. Sec-
tion 31-20A-4(C)(4) cannot be construed
to provide this Court that authority. To
do so intrudes into an area that is reserved
solely for the jury, the only entity capable of
deciding what punishment is appropriate
for the most severe violations of com-
munity norms. So what is the concern
for courts undertaking a comparative
proportionality review?

{209} The concern “is with alleviating the
types of major systemic problems identi-
fied in Furman: random arbitrariness and
imposition of the death sentence based on
race” Lord, 822 P.2d at 223. “Technical in-
consistencies in a line-by-line comparison
cannot be equated with those core con-
cerns” Id. Comparative proportionality
review is simply “not intended to ensure
that there can be no variation on a case-by-
case basis, nor to guarantee that the death
penalty is always imposed in superficially
similar circumstances.” Id.

{210} For these reasons, the secondary
literature indicates that death sentences
are overturned as comparatively dispro-
portionate only very rarely. See Leigh
B. Bienen, The Proportionality Review of
Capital Cases By State High Courts After
Gregg: Only “The Appearance of Justice?”, 87
J. Crim. L. & Criminology 130 (1996) (sur-
veying the states that perform comparative
proportionality review and noting only a
limited number of instances where death
sentences were overturned as compara-
tively disproportionate). It is, ironically,
the Majority’s position in this case that is
the outlier.

3. Consistency at all costs

{211} There is no reason why a death
sentence imposed upon a defendant who
committed a particularly deplorable,
death-eligible murder could not stand
alone as a permissible death sentence de-
spite the fact that all other death-eligible
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defendants received only life sentences.
The existence of a statistical outlier in no
way establishes that the imposition of a
death sentence is necessarily compara-
tively disproportionate so long as there is
some justification for that death sentence.
Garcia seems to have embraced this very
thought when it observed that a death
sentence could be justified even if life
sentences were normally imposed for the
category of murder in which the crime
producing the sentence belongs so long as
there is “some justification” for that death
sentence. 1983-NMSC-008, ¢ 34.
{212} It is difficult to see how, if our Leg-
islature ever elected to reinstate the death
penalty, any murder involving kidnapping
or sexual assault could possibly be deemed
not comparatively disproportionate in the
wake of the Majority’s opinion. And this
illuminates the point that comparative
disproportionality is—if taken too far
and permitted to serve as a demand for
the sort of symmetry and consistency in
sentencing Pulley and McCleskey made
clear is neither practical nor required—
the “poisoned pill” the Majority claims
it is not. See Maj. Op. € 53 (stating that
comparative proportionality review is not
a “poisoned pill” designed to eliminate
the death penalty in entire categories of
murder, an outcome that would indeed be
a “de facto repeal of the death penalty”).
E. Garcia, Its Application in Fry’s and
Allen’s Cases, and Stare Decisis
1. Garcia was correctly decided
{213} Garcia construed Section 31-20A-
4(C)(4) as limiting the pool of comparison
cases to those “in which a defendant was
convicted under the same aggravating
circumstance(s) and then received either
the death penalty or life imprisonment”
Garcia, 1983-NMSC-008, ¢ 34. The Ma-
jority takes issue with this, but I fail to see
how this construction is flawed or unwork-
able. Two points are offered in defense of
Garcia.
{214} First, Section 31-20A-4 is closely
related to Georgia’s death-penalty statute.
Ruth Musgrave Silver, Constitutionality
of the New Mexico Capital Punishment
Statute, 11 N.M. L. Rev. 269, 286 (1981).
Georgia’s statute requires that the state
supreme court “obtain and preserve re-
cords of all capital cases in which the death
penalty was imposed after January 1, 1970”
so that “similar cases may be compared”
Id. The CFSA does not include a similar
requirement. Why did our Legislature not
include in the CFSA a comparable provi-
sion? It must be because our Legislature

did not intend this Court to engage in the
type of searching inquiry the Majority now
claims Section 31-20A-4(C)(4) requires.
{215} Second, Section 31-20A-4(C)(4)
states that the inquiry into the excessive-
ness or disproportionality of a death sen-
tence is one evaluated with respect “to the
penalty imposed in similar cases” and must
take into account “both the crime and the
defendant” The manner in which the
statute uses the words “cases” and “crime”
is suggestive.
{216} Section 31-20A-4(C)(4)’s use of
these two words confirms that the Legisla-
ture clearly understood they have distinct
and different meanings. See Norman J.
Singer and Shambie Singer, 2A Suther-
land Statutes and Statutory Construction
§ 46:6 (7th ed. 2014). A murder “case” is
a specific iteration of murder involving a
specific set of facts. This is distinct from
murder as a “crime,” a concept that would
encompass a wide array of different types
of murder cases. Section 31-20A-4(C)
(4)’s use of the phrase “similar cases” sug-
gests that the pool of cases for comparison
should be comprised of a limited number
of cases closely mirroring the murder
for which a defendant received the death
sentence. Garcia does just this.
2. Application of Garcia in Fry’s and
Allen’s cases
{217} Review of how Garcia was applied
in Fry’s and Allen’s direct appeals shows
that Garcia sensibly construed the statu-
tory language. Fry’s death sentence was
compared with six cases. These cases
involved the aggravating circumstance of
kidnapping—the aggravating factor that
made Fry death eligible. Four of the com-
parison cases were death sentences: Allen,
2000-NMSC-002; Clark, 1999-NMSC-
035; Guzman, 1984-NMSC-016; Gilbert,
1983-NMSC-083. Two of the comparison
cases were life sentences: McGuire, 1990-
NMSC-067 and Hutchinson, 1983-NMSC-
029. This Court was persuaded that the
extremely violent nature of Fry’s criminal
acts, in conjunction with the horror his
victim likely suffered in the process of the
murder, amply supported the conclusion
that Fry’s death sentence was not com-
paratively disproportionate. Fry’s criminal
acts were sufficiently similar to other cases
where juries imposed death sentences and
sufficiently deplorable to distinguish it
from those cases where life sentences were
imposed. See Fry, 2006-NMSC-001, ¢ 44.
{218} In Allen, the Court relied on the
comparative proportionality analysis
in Clark given the similarities between

Clark’s and Allen’s crimes. In Clark,
this Court identified two cases where
defendants received death sentences for
murders involving the aggravating factors
of kidnapping and murder of a witness—
Guzman, 1984-NMSC-016 and Gilbert,
1983-NMSC-083—and two cases where
the defendants received life sentences for
murders involving these same aggravating
circumstances—McGuire, 1990-NMSC-
067 and Hutchinson, 1983-NMSC-029.
Clark, 1999-NMSC-035, ¢ 79. Clark also
received a death sentence for a murder
involving these aggravating circumstances.
Id. €9 78, 82. The aggravating factors of
kidnapping and murder of a witness, along
with the fact that Allen’s victim was a child,
satisfied this Court that Allen’s crime
was more equivalent to murders where a
death sentence was imposed. Allen, 2000-
NMSC-002, ¢ 111.

{219} There is nothing wrong or inad-
equate about the Court’s analysis in either
case. In both instances, the Court paid
appropriate deference to the respective
jury determinations while simultaneously
examining death and life sentences in
similar cases.

3. Stare decisis

{220} The principle of stare decisis is at
its zenith when this Court is asked to
reconsider the meaning of statutes where
the previous interpretation was accepted
by our Legislature. United States v. Lane,
474 U.S. 438,460 n.1 (1986). Once litigants
draw this Court into the realm of statutory
construction and require us to decide
the meaning of statutory language, it is
thereafter the province of the Legislature
to decide whether the particular meaning
adopted by the Judiciary is the one actu-
ally intended by the Legislature. Shepard
v. United States, 544 U.S. 13, 23 (2005).
To short-circuit this process undoes that
which the Legislature has embraced. These
principles have unique significance here.

{221} Garcia has been challenged over
the years and this Court has repeatedly
declined to reconsider the comparative
proportionality methodology adopted
there. See Fry, 2006-NMSC-001, ¢ 45; Al-
len, 2000-NMSC-002, ¢ 111; Clark, 1999-
NMSC-035, § 73. In addition, Garcia was
an opinion that elicited a dissenting voice.
Thus, the Legislature surely understood
that this Court did not unanimously agree
that the language under consideration in
Garcia had only one possible meaning.
Lastly, the question under consideration
in Garcia is not some obscure point of law
relevant only to a niche area of practice. It
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concerns matters of the greatest possible
significance and to which the public at
large pays considerable attention.

{222} For these reasons, there can be no
doubt that the Legislature was aware of
the debate surrounding Garcia and was
perfectly capable of overturning our
construction of its words if they believed
our construction lacking in some respect.
It did not, and this failure to act has un-
questionable significance. The Legislature
embraced Garcia. The Majority rejects this
conclusion, but for reasons that do not
withstand scrutiny.

{223} The Majority states that “the Legis-
lature’s intent in adopting Section 31-20A-
4(C)(4) is clear from its history, and our
application of Garcia has not fulfilled that
purpose” Maj. Op. § 81. They cite author-
ity stating that legislative inactivity cannot
ratify a clearly erroneous interpretation of
astatute. Maj. Op. 4 82. That the Majority
is certain that Garcia was wrongly decided
does nothing to change the fact that this
Court has consistently affirmed Garcia for
decades. The suggestion that legislative
acquiescence has no force here because
it was always plain to see that Garcia was
wrongly decided strains credulity.

F. Finality

{224} The Majority’s ruling tells those
convicted and sentenced under lawful
proceedings later affirmed that they need
never “reconcile themselves” to sentences
imposed and affirmed and broadcasts to
the public “that we have no confidence
that the laws are administered justly.”
Spalding v. Aiken, 460 U.S. 1093, 1096-97
(1983) (Burger, J. concurring in denial of
certiorari). Moreover, it is “[o]nly with
an assurance of real finality [that] the
State [can] execute its moral judgment
in a case. Only with real finality can the
victims of crime move forward knowing
the moral judgment will be carried out”
Calderon v. Thompson, 523 U.S. 538, 556
(1998). “To unsettle these expectations is

to inflict a profound injury to the powerful
and legitimate interest in punishing the
guilty, an interest shared by the State and
the victims of crime alike” Id. (internal
quotation marks and citations omitted).
These concerns with finality are not merely
academic, abstract, or hypothetical. We
need only listen to victims of crime to see
the truth of this point.
{225} In 1981, Michael Guzman abducted
Colleen Bush and her friend Julie Jackson
as they walked home late one night from
UNM. Guzman, 1984-NMSC-016, 99
3-4. After abducting the women, Guzman
stabbed Bush repeatedly and then raped
and murdered Jackson. Id. €4 5-7. Bush
survived the ordeal. Id. 44 5-6. Guzman
surrendered himself to the authorities,
was convicted of first-degree murder and
other serious offenses, and received a death
sentence that was commuted. Id. €9 1,8;
Exec. Order No. 86-39 (Nov. 26, 1986).
Some thirty years later, Guzman filed a
habeas petition alleging new evidence en-
titled him to a new trial. A hearingon that
petition was held. Ms. Bush attended that
hearing and offered the following remarks:
No one in the criminal justice process
has ever asked what it’s like for me, as
the victim in this case, to survive the
defendant’s requests for new hearings
over the last 25 years. . . . It is excru-
ciating. Your honor, to go through
delay after delay has been torture for
me. Here we are again, with another
habeas corpus petition. . . . [T]he ha-
beas corpus procedures . . . need to
be reformed to prevent continuing
state-sanctioned psychological bru-
talization of victims of horrific crimes
like myself. . . . This man kidnapped,
raped and murdered my best friend,
who was a kind and gentle person, and
he thought he had done the same to
me. As the victim of a violent crime I
have rights, too. T have the right to be
treated with fairness and respect for

my dignity. I have the right to a timely
disposition. Where is the fairness?
Where is the dignity? And where is
the timely disposition? This needs to
stop now. Each continuance is like a
knife in my heart and, your honor, I
have been stabbed enough.
Leslie Linthicum, Guzman mur-
der case hearings reopen old wounds, Al-
buquerque Journal (Aug. 1,2013), https://
www.abqgjournal.com/240179/guzman-
murder-case-hearings-reopen-old-
wounds.html (last visited May 23, 2019).
It is unnecessary to state in express terms
what this Court should glean, in the pres-
ent context, from this victim’s agony.
III. CONCLUSION
{226} The words of Justice Brennan, made
in a similar context but for different rea-
sons, summarize my thoughts: “In my
view the Court errs at all points from its
premises to its conclusions” McGautha,
402 U.S. at 249 (Brennan, J., dissenting).
The Majority misstates the governing
law and has done what our Legislature
would not: repeal the death penalty in its
entirety for all defendants in New Mexico.
“When society promises to punish by
death . . ., and then the courts fail to do
s0, ... they undermine the integrity of the
entire criminal justice system.” Coleman
v. Balkcom, 451 U.S. 949, 959 (Rehnquist,
J., dissenting from denial of certiorari).
{227} For these reasons, I respectfully dis-
sent.

JUDITH K. NAKAMURA,
Chief Justice

I CONCUR:
PETRA JIMENEZ MAES,
Justice, Retired, Sitting by designation
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ROBLES [RAEL | ANAYA

Robles, Rael & Anaya, P.C.

proudly announces that

Taylor S. Rahn

has become a Partner of the firm

We congratulate Taylor for the manner in which she has distinguished herself
as a lawyer, mentor, and member of our community. Taylor will continue to
represent clients in the area of institutional reform and consent decrees, civil
rights, police civil liability, corrections defense, civil litigation, government
and public entity governance issues, insurance defense, and tort defense.

roblesrael.com | (505) 242-2228

BARBARA G. STEPHENSON

Barbara joins Sutin, Thayer & Browne as our newest attorney.

She brings more than 30 years’ experience in representing
public and private employers throughout New Mexico.
Barbara has extensive experience in working to keep
clients out of litigation through training, pre-termination
counseling, developing strategies and action plans, and
reviewing employer policies and employee handbooks.

SUTIN
THAYER &7

BROWNE

L A w Y E R S

ALBUQUERQUE SANTA FE

www.sutinfirm.com

Bar Bulletin - January 8, 2020 - Volume 59, No. 1 41



http://www.sutinfirm.com

THANK YOU FROM THE METROPOLITAN COURT

The State Bar Legal Services & Programs Committee, along with the Bernalillo County Metropolitan Court,
would like to recognize and thank the following volunteers for their help in making the 2019 Legal Clinics a success:

Claire Addison, Thomas Allison, Kathy Black, Marianne Bowers, Cristina Chavez, Clayton Crowley, Daniel D'Addio,
Annete Debois, Julia Downs-Clark, Josh Eden, Dennis Feld, Sean FitzPatrick, Juan Flores, Gregory Gahan, Rush
Gathings, Corbin Hildebrandt, Stephen Long, Serge Martinez, Darin McDougall, William "Bill" Moore, Maria Padilla,
Susan Page, Erika Pointdexter, Penelope Quintero, Kathryn E. Rubi, Nicole Russel, Karen Summers, Karlos Ullibarri,
Young Lawyers Division, Senior Lawyers Division.

A special thanks to the UNM Law Clinic students and Professors Serge Martinez and Justin Goodman and to the
State Bar of New Mexico for its support & sponsorship.

1=

The free civil legal clinics are held on the second Friday of each month from
10:00 a.m. to 1:00 p.m. at the Metropolitan Court (9th floor).

We are still in need of attorneys to assist with this endeavor.
This is an opportunity to complete pro bono hours by providing free civil legal advice to attendees.
Areas of law may include: Landlord/Tenant, Consumer Rights, Trial Preparation,
Employee Wage Claims, Bankruptcy/Debt, and Discovery/Trial Prep.

If you are interested in volunteering, please contact Renee Valdez at (505) 841-9817 or at metrrmv@nmcourts.gov.

O Clio VvERITAS ATHENA 1]

Clarity, Competence, Purpose, Tmnsparency

Data matters.
Get more with Clio.

Better run your firm with the
insights you need to make
smart business decisions.

1-866-734-7216 GUARDIANS AND CONSERVATORS

landing.clio.com/NMBar www.veritas-athena.com e 505-337-9151

Gregory T. Ireland, President, Nationally Certified Guardian

A STATEBAR gti@veritas-athena.com
/M 5 New MExico

State Bar of New Mexico Members Crystal AIlSOll, General Counsel
receive an exclusive 10% discount. ca@veritas-athena.com
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or contact Cheryl Burbank at burbank@law.unm.edu or (505)277-0609
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JAY HONE
MEDIATIONS

anywhere in New Mexico
for information and scheduling,
call 505-301-1868

Classified

Trial Attorney

Trial Attorney wanted for immediate employ-
ment with the Ninth Judicial District Attor-
ney’s Office, which includes Curry and Roo-
sevelt counties. Employment will be based
in either Curry County (Clovis) or Roosevelt
County (Portales). Must be admitted to the
New Mexico State Bar. Salary will be based
on the NM District Attorneys’ Personnel &
Compensation Plan and commensurate with
experience and budget availability. Email
resume, cover letter, and references to: Steve
North, snorth@da.state.nm.us.

Attorney

Allen, Shepherd, Lewis & Syra, P.A. is seek-
ing a New Mexico licensed attorney with 1-5
years of litigation experience. Experience in
construction defect, professional malpractice
or personal injury preferred. Candidates con-
sidered for a position must have excellent oral
and written communication skills. Available
position is exempt and full time. Excellent
salary and benefits. Please send resume with
cover letter, unofficial transcript, and writing
sample to HR@allenlawnm.com or Allen,
Shepherd, Lewis & Syra, P.A. Attn: Human
Resources, PO Box 94750, Albuquerque, NM
87199-4750. EEO.

Attorney

Seeking an attorney who is able to thrive in
a productive fast-paced environment. Must
be organized, independent and willing to
collaborate. Our firm specializes in providing
aggressive and compassionate representation
to workplace victims. We offer competitive
salary and great benefits in a great team-
based work environment. Please email
resume and writing sample to benfurth64@
yahoo.com.

Personal Injury Attorney

Get paid more for your great work. Salary plus
incentives paid twice a month. Great benefits.
Outstanding office team culture. Learn more
at www.HurtCallBert.com/attorneycareers

Litigation Attorney

With 52 offices and over 1,400 attorneys,
Lewis Brisbois is one of the largest and most
prestigious law firms in the nation. Our Al-
buquerque office is seeking associates with
a minimum of three years litigation defense
experience. Candidates must have credentials
from ABA approved law school, actively li-
censed by the New Mexico state bar, and have
excellent writing skills. Duties include but
are not limited to independently managing
a litigation caseload from beginning to end,
communicating with clients and providing
timely reporting, appearing at depositions
and various court appearances and working
closely with other attorneys and Partners on
matters. Please submit your resume along
with a cover letter and two writing samples to
phxrecruiter@lewisbrisbois.com and indicate
“New Mexico Litigation Attorney Position”.
All resumes will remain confidential. LBBS
does not accept referrals from employment
businesses and/or employment agencies
with respect to the vacancies posted on this
site. All employment businesses/agencies
are required to contact LBBS's human re-
sources department to obtain prior written
authorization before referring any candidates
to LBBS. The obtaining of prior written au-
thorization is a condition precedent to any
agreement (verbal or written) between the
employment business/ agency and LBBS. In
the absence of such written authorization be-
ing obtained any actions undertaken by the
employment business/agency shall be deemed
to have been performed without the consent
or contractual agreement of LBBS. LBBS shall
therefore not be liable for any fees arising
from such actions or any fees arising from any
referrals by employment businesses/agencies
in respect of the vacancies posted on this site.

Assistant City Attorney

The City of Albuquerque Legal Department
is hiring an Assistant City Attorney posi-
tion in the Property and Finance division of
the City Attorney’s Office. The position will
administer the traffic arraignment program
and assist in areas of real estate and land use,
governmental affairs, regulatory law, pro-
curement, general commercial transaction
issues, civil litigation and. The department’s
team of attorneys provide legal advice and
guidance to City departments and boards, as
well as represent the City and City Council
on complex matters before administrative
tribunals and in New Mexico State and Fed-
eral courts. Attention to detail and strong
writing skills are essential. Applicant must
be an active member of the State Bar of New
Mexico in good standing or able to attain
bar membership within three months of
hire. Salary will be based upon experience.
Please submit resume and writing sample
to attention of “Legal Department Assistant
City Attorney Application” c/o Angela M.
Aragon, Executive Assistant/HR Coordina-
tor; P.O. Box 2248, Albuquerque, NM 87103,
or amaragon@cabq.gov.

Trial Attorney

1st Judicial District Attorney

The First Judicial District Attorney’s Office
is accepting applications for a trial attorney
position in our Santa Fe office. We are seeking
applicants with three (3) to five (5) years of
experience in criminal law who have a strong
interest in prosecuting violent crimes. Please
send resume and letter of interest to: “DA
Employment,” PO Box 2041, 327 Sandoval
Street, Santa Fe, NM 87504, or via e-mail to
1stDA@da.state.nm.us. Applications will be
accepted until the position has been filled.

Associate Attorney

Streeter & Martinez-Salopek, LLC, located
in Las Cruces, NM, seeks associate attorney
with 0 to 3 years of experience. We are a small
law firm specializing in civil, domestic rela-
tions and criminal practice and are looking
to expand. We seek a motivated attorney who
is willing to grow with the practice. Candidate
should have strong writing and analytical
skills, be an excellent communicator, and
problem solver. Attorney will also conduct re-
search, prepare legal documents, and manage
an active caseload. Salary D.O.E. Please email
your resume to ramona@smslawnm.com

Associate Attorney

Budagher & Tann, LLC located in Albu-
querque, NM has an immediate opening
for an associate attorney with 0 to 3 years of
experience to join our team. The firm’s prac-
tice areas include estate planning, probate,
real estate, business matters and taxation.
Resume, cover letter and references can be
sent to sandi@budagherlaw.com. All replies
kept confidential.
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Public Regulation Commission
Hearing Examiners

(2 positions: PRC #49592, #49594)
Job ID 108916 Santa Fe

Salary $32.89-$52.54 Hourly; $68,418-$109,292
Annually; Pay Band LJ; This position is continu-
ous and will remain open until filled. Hearing
Examiners provide independent recommended
decisions, including findings of fact and conclu-
sions of law, to the NMPRC Commissioners in
adjudicated cases involving the regulation of
public utilities, telecommunications carriers
and motor carriers. They manage and organize
complex, multi-discipline and multi-issue cases;
preside over evidentiary hearings sometimes
involving up to 20 parties, 40 witnesses and
thousands of pages of evidence; and write rec-
ommended decisions, accomplished by reading
and analyzing the evidence, and incorporating
that evidence and analysis into a recommended
decision similar to a court opinion. The ideal
candidate will have experience practicing law in
areas directly related to public utility regulation;
experience as an administrative law judge or
hearing officer; educational experience in areas
directly related to public utility regulation, such
as economics, accounting or engineering; and
experience practicing law involving substantial
research and writing. Minimum qualifications
include a J.D. from an accredited school of law
and five years of experience in the practice of
law. Must be licensed as an attorney by the
Supreme Court of New Mexico or qualified
to apply for a limited practice license (Rules
15-301.1 and 15-301.2 NMRA). For more infor-
mation on limited practice license please visit
http://nmexam.org/limited-license/ . Substitu-
tions may apply. To apply please visit www.spo.
state.nm.us

Senior Trial Attorney/Trial Attorney
The 13th Judicial District Attorney’s Office is
accepting resumes for Senior Trial Attorney’s
and Trial Attorney’s. This position requires
extensive knowledge in the areas of criminal
prosecution, rules of criminal procedure and
requires handling complex felony litigation.
Salary is commensurate with experience.
Send resumes to Krissy Fajardo, Program
Specialist, P.O. Box 1750, Bernalillo, NM
87004, or via E-Mail to: kfajardo@da.state.
nm.us. Deadline for submission of resumes:
Open until filled.

Contract Civil Legal Attorney

PROGRAM: Peacekeepers, Espanola NM;
STATUS: Regular/Part Time/Contract;
BENEFITS: No; RATE OF PAY: $70.00/ per
hour; EDUCATION: Juris Doctorate; EXPE-
RIENCE: 10 years’ experience in family law.
REQUIRED CERTIFICATES: None; Practice
civil and family law with an emphasis on
domestic violence orders of protection within
the Eight Northern Pueblos. Submit applica-
tions/Resumes to: Desiree Hall/HR Special-
ist; Desiree@enipc.org; 505-753-6998 (Fax);
Or call 505-747-1593 ext. 110 for information

Assistant Federal Public Defender-
Las Cruces

2020-03

The Federal Public Defender for the District
of New Mexico is seeking a full time, expe-
rienced trial attorney for the branch office in
Las Cruces. More than one vacancy may be
filled from this announcement. Federal salary
and benefits apply. Applicant must have one
year minimum criminal law trial experience,
be team-oriented, exhibit strong writing
skills as well as a commitment to criminal
defense for all individuals, including those
who may be facing the death penalty. Span-
ish fluency preferred. Writing ability, federal
court, and immigration law experience will
be given preference. Membership in the New
Mexico Bar is required within the first year
of employment. The private practice of law is
prohibited. Selected applicant will be subject
to a background investigation. The Federal
Public Defender operates under authority of
the Criminal Justice Act, 18 U.S.C. * 3006A,
and provides legal representation in federal
criminal cases and related matters in the fed-
eral courts. The Federal Public Defender isan
equal opportunity employer. Direct deposit
of pay is mandatory. In one PDF document,
please submit a statement of interest and de-
tailed resume of experience, including trial
and appellate work, with three references to:
Stephen P. McCue, Federal Public Defender
FDNM-HR@fd.org. Reference 2020-03 in the
subject. Writing samples will be required only
from those selected for interview. Applica-
tions must be received by January 31, 2020.
Positions will remain open until filled and
are subject to the availability of funding. No
phone calls please. Submissions not follow-
ing this format will not be considered. Only
those selected for interview will be contacted.

New Mexico Court of Appeals

Law Clerks and Senior Law Clerks in
Albuquerque

Judges Jacqueline Medina and Briana Zamora
ofthe N.M. Court of Appeals are each seeking
a law clerk and senior law clerk to begin in
September 2020. Law clerks work closely with
judges to write opinions and resolve cases in-
volving all areas of the law. Outstanding legal
research and writing skills are necessary. Law
clerk positions require one year of experience
performinglegal research, analysis and writ-
ing while employed or as a student and gradu-
ation from an ABA accredited law school by
the time you begin employment. Current
annual salary is $61,247. Senior law clerk
positions require four years of experience
in the practice of law or as an appellate law
clerk and a New Mexico law license. Current
annual salary is $69,222. Please send resume,
cover letter, writing sample and law school
transcript to: Anna Box, Court Manager,
coaamb@nmcourts.gov, 2211 Tucker Avenue,
Albuquerque NM, 87106.

Associate Attorney

Doughty Alcaraz, P.A., alaw firm located in
downtown Albuquerque, is seeking a full-
time attorney with 1-4 years experience in
civil litigation. Excellent benefits. All replies
will be kept confidential. Send cover letter,
resume and a writing sample to Heather@
doughtyalcaraz.com.

New Mexico Center on Law and

Poverty - Senior Education Attorney
New Mexico Center on Law and Poverty seeks
an experienced attorney to carry out litigation,
policy advocacy and outreach to transform the
state’s public education system. The attorney
will work with educational leaders throughout
New Mexico on major policy reforms and litiga-
tion related to education, including compliance
with the landmark Yazzie court ruling that
requires a sufficient public education system
for students and comprehensive program and
funding reforms (learn more at www.nmpov-
ertylaw.org/our-work/education/). Required:
minimum seven years as an attorney; strong
leadership and strategic thinking skills; pas-
sionate about education policy, racial justice
and community lawyering; excellent litigator,
writer and researcher; ability to manage com-
plex projects; ‘no-stone-unturned’ thorough-
ness and persistence. Preferred: Indigenous
language or Spanish speaker, experience with
lobbying, coalition-building and media. Apply
in confidence by emailing a resume and cover
letter to contact@nmpovertylaw.org. We are
an equal opportunity employer. Native Ameri-
cans, other people of color and people with
disabilities are especially encouraged to apply.

Assistant City Attorney for
Litigation Division

The City of Albuquerque Legal Department is
hiring an Assistant City Attorney for the Litiga-
tion Division. The department’s team of attor-
neys represent the City in litigation matters in
New Mexico State and Federal Courts, includ-
ing trials and appeals, and provide legal advice
and guidance to City departments. Attention
to detail and strong writing skills are essential.
Three (3)+ years” experience is preferred, with
additional preference for civil defense litigation
experience, and must be an active member of
the State Bar of New Mexico in good standing.
Salary will be based upon experience. Please
submit resume and writing sample to attention
of “Legal Department Assistant City Attorney
Application” c/o Angela M. Aragon, Executive
Assistant/HR Coordinator; P.O. Box 2248, Al-
buquerque, NM 87103, or amaragon@cabq.gov.

Assistant Attorney General

The Office of the New Mexico Attorney
General is recruiting for Assistant Attorney
General and Legal Assistant positions in Civil
and Criminal Affairs. The job postings and
further details are available at www.nmag.
gov/human-resources.aspx.
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Associate Attorney

Associate attorney wanted for fast paced, well
established, litigation defense firm. Great op-
portunity to grow and share your talent. Salary
DOE, great benefits incl. health, dental & life
ins. and 401K match. Inquiries kept confiden-
tial. Please e-mail your resume to kayserk@
civerolo.com, or mail to Civerolo, Gralow &
Hill, PA, PO Box 887, Albuquerque NM 87103.

Part-Time Prosecutor

Pueblo of Zia Police Department is looking
for a part-time Prosecutor. POSITION SUM-
MARY: The Prosecutor will assist the Pueblo
of Zia Police Department and Tribal Officials
in enforcing the laws, ordinances and codes
of the Pueblo. The Prosecutor will represent
the Pueblo during criminal prosecutions in
the Pueblo of Zia Tribal Court. The Prosecu-
tor will conduct investigations, research and
review cases filed in Tribal Court. The Pros-
ecutor will contact the Police and/or Tribal
Officials, as well as any witnesses, victims,
and alleged perpetrators to gather evidence
which could be used to build a case. Other
duties may include law enforcement advise-
ment and Indian Child Welfare Act cases.
MINIMUM QUALIFICATIONS: Must be
licensed to practice law in the State of New
Mexico. Must be in good standing in all juris-
dictions the attorney is a member of the Bar.
Must be dependable, trustworthy, maintain
confidentiality, and be able to work flexible
hours when necessary. Juris Doctor from an
ABA accredited law school. Must have pros-
ecution and/or trial experience. Must possess
and maintain a valid NM Driver’s License.
Must pass a driver’s license, background,
fingerprinting (sensitive positions) and drug
screen. Must maintain a high level of confi-
dentiality and ethical standards. Interested
applicants should submit letter of interest,
resume, supporting documents, and applica-
tion to the Administrative Services Depart-
ment. For more information please contact:
Phone: 505.867.3304 x249; Fax: 505.867.3308;
Email: hr@ziapueblo.org

Lawyer Position

Guebert Bruckner Gentile P.C. seeks an attor-
ney with up to five years' experience and the
desire to work in tort and insurance litigation.
If interested, please send resume and recent
writing sample to: Hiring Partner, Guebert
Bruckner Gentile P.C., P.O. Box 93880, Al-
buquerque, NM 87199-3880. All replies are
kept confidential. No telephone calls please.

Paralegal

The law firm of Butt Thornton & Baehr PC has
an opening for an experienced litigation Para-
legal (4+ years). Excellent organization, com-
puter and word processing skills required.
Must have the ability to work independently.
Generous benefit package. Salary DOE. Please
send letter of interest and resume to, Gale
Johnson, gejohnson@btblaw.com

Contract Paralegal/Legal Assistant
Small bustling private practice with a lone
provider specializing in neutral Family Court
special master work (by court order) is seeking
a%s to % time contractor Paralegal or Adminis-
trative Assistant with experience in family court
work. Experience with Microsoft Office is nec-
essary. The work includes case and client man-
agement, scheduling and billing using phone,
email, excel and the Our Family Wizard (OFW)
platform. Contracted hourly rate is negotiable
depending on experience. No public interaction
other than by phone and email. Office environ-
ment is very comfortable and not accessible to
the public. Please call Bob at 505.239.3748. All
inquiries are completely confidential.

Paralegal/Legal Assistant

Well established Santa Fe personal injury law
firm is in search of a paralegal/legal assistant.
Candidate should be friendly, highly motivated,
well organized, detail oriented, proficient with
computers and possess excellent verbal and
written skills. Duties include reviewing medical
records, preparing demand packages as well as
meeting with clients and opening claims with
insurance companies. We are searching for an
exceptional individual with top level skills.
We offer a retirement plan (SEP), health insur-
ance, paid vacation, and sick leave. Salary and
bonuses are commensurate with experience.
Please submit your cover letter and resume to
santafelaw56@gmail.com

Paralegal

Solo practitioner seeking an experienced,
professional, full-time paralegal for a litigation
practice. Practice is limited to probate litigation,
guardianships, and elder law (and some plain-
tiff’s personal injury). Experience with probate
and guardianships preferred. The ideal candi-
date will be professional in dress, appearance,
and demeanor, and will have an excellent com-
mand of the English language. Experience with
timekeeping and e-filing essential. Must be able
to answer/propound discovery and draft routine
pleadings with minimal supervision. Position
offers a very pleasant working environment. Sal-
ary commensurate with experience; top salary
for the best candidates. Please send a cover letter
with your resume to ben@benhancocklaw.com.

Office Space

1212 Pennsylvania St NE

Uptown Attorney Office in single story office
building shared by sole practitioners and
small law firm with centrally staffed recep-
tion area, two conference rooms, law library,
and kitchen. Office has large windows with
natural light, security system, ample parking
and access to freeway. $750 month. Phone,
internet, copier, postage, and secretarial bays
available for additional fee. Call 266-8787 or
email manager@ABQlawNM.com.

2020 Bar Bulletin

Publishing and Submission Schedule

Starting in January, the Bar Bulletin will publish
twice a month on the second and fourth Wednesday.
Advertising submission deadlines are also on
Wednesdays, three weeks prior to publishing by 4 pm.

Advertising will be accepted for publication in the Bar Bulletin in
accordance with standards and ad rates set by publisher and subject to
the availability of space. No guarantees can be given as to advertising
publication dates or placement although every effort will be made to
comply with publication request. The publisher reserves the right to
review and edit ads, to request that an ad be revised prior to publication
or to reject any ad. Cancellations must be received by 10 a.m. on
Thursday, three weeks prior to publication.

For more advertising information, contact:
Marcia C. Ulibarri at 505-797-6058 or
email mulibarri@nmbar.org

The publication schedule can be found at
www.nmbar.org/BarBulletin.
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Hold your conference, seminar, training,
mediation, reception, networking social or meeting
at the State Bar Center.

Your Meeting
Destination

* Multi-media auditorium * Ample parking

* Board room * Free Wi-Fi 2l e

* Small to medium Introducing THE OVERLOOK,
our brand new, secluded, <

conference rooms
e Classrooms :
naturally lit, conference room.
“)00 su:::n;;condug

* Reception area
For more information, site visits and &
%"6@ gsc‘ea:tee"m A
94 st, NE N

reservations, call 505-797-6000.

/@ STATE BAR 5121 Masthead NE

I of NEW MEXICO Albuquerque, NM 87109
www.nmbar.org Conveniently located in Journal Center
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We are pleased to announce the
2020 meetlngs of the

STATE BAR OF NEwW MEXICO
NEwW MEXICO &/ JUDICIAL
ANNUAL MEETING CONCLAVE

June 17-20, 2020 <> Santa Fe

yoin the State Baz of Vew Mexico and the
New Mexico yuc[icia’zy ][0% this histotic event!

/@STATE BAR JEC

of NE\X/ /V\EXlCO JUDICIAL EDUCATION CENTER

ELDORADO HOTEL AND SPA
‘ Group Name: State Bar of New Mexico Group Code: 200614STATE

%1‘ } Group Booking Link: https://gc.synxis.com/rez.aspx?Hotel=63150&Chain=17123&Dest=Santa Fe &template=
gl GCF&shell=GCF&locale=en-US&arrive=6/14/2020&depart=6/24/2020&adult=1&child=0&group=200614STATE
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