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September September
6 4

Health Law Section Board
9 a.m., teleconference

7

Employment and Labor Law Section
Board

Noon, State Bar Center

8
Business Law Section Board
4 p.m., teleconference

9
Prosecutors Section Board
Noon, teleconference

13
Appellate Practice Section Board
Noon, teleconference

13
Bankruptcy Law Section Board

Noon, U.S. Bankruptcy Court, Albuquerque

14
Children’s Law Section Board
Noon, Children’s Court, Albuquerque

17
Solo and Small Firm Section Board
11 a.m., State Bar Center

17
Senior Lawyers Division Board
3:30 p.m., State Bar Center

19

Public Law Section Board

Noon, Legislative Finance Committee,
Santa Fe

19
Elder Law Section Board
Noon, State Bar Center

Divorce Options Workshop
6-8 p.m., State Bar Center, Albuquerque,
505-797-6000

17

Legal Workshop for Seniors

Presentation: 10-11:15 a.m.; POA/AHCD
Workshop: 11:30 a.m.-1 p..m., Alamo Senior
Center, Alamogordo, 505-797-6005

25

Legal Workshop for Seniors
Presentation: 10-11:15 a.m.; POA/AHCD
Workshop: 11:30 a.m.-1 p.m., Las Vegas
Senior Center, Las Vegas, 505-797-6005

25

Consumer Debt/Bankruptcy Workshop
6-8 p.m., State Bar Center, Albuquerque,
505-797-6000

26

Legal Workshop for Seniors
Presentation: 10-11:15 a.m.; POA/AHCD
Workshop: 11:30 a.m.-1 p..m., Deming
Senior Center, Deming, 505-797-6005

27

Common Legal Issues for Senior Citizens
Workshop

Presentation: 10-11:15 a.m., POA/AHCD
Workshop: 11:30 a.m.-1 p.m., Munson
Senior Center, Las Cruces, 1-800-876-6657

October

2

Divorce Options Workshop

6-8 p.m., State Bar Center, Albuquerque,
505-797-6022

About Cover Image and Artist: The art David Rudolph has created throughout his career has been a progressive
merger of memory and aesthetics that the Cubists and the Futurists represented. He strives to hive his work life through
the use of planes, surfaces, and dimension. His earlier art consisted mainly of sculpture and furniture design. In later
years, Rudolph made the realization that paintings are a seamless continuation of his sculptural work. For more, visit

www.davidrudolph.com.
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Notices

Court NEws
New Mexico Supreme Court
Rule-Making Activity

To view recent Supreme Court rule-
making activity, visit the Court's website
at https://supremecourt.nmcourts.gov/.
To view all New Mexico Rules Anno-
tated, visit New Mexico OneSource at
https://nmonesource.com/nmos/en/nav.

do

Supreme Court Law Library

The Supreme Court Law Library is
open to the legal community and public
at large. The Library has an extensive
legal research collection of print and
online resources, including Westlaw,
LexisNexis and HeinOnline. The Law
Library is located in the Supreme Court
Building at 237 Don Gaspar in Santa
Fe. Building Hours: Monday-Friday 8
a.m.-5 p.m. Reference and Circulation
Hours: Monday-Friday 8 a.m.-4:45 p.m.
For more information, call 505-827-
4850, email libref@nmcourts.gov or visit
https://lawlibrary.nmcourts.gov.

Administrative Office
of the Courts
Notice of Online Dispute
Resolution

The New Mexico Judiciary imple-
mented online dispute resolution in
debt and money due cases in early June
in district and magistrate courts in the
Sixth and Ninth judicial districts. The
pilot program expanded to the Second
Judicial District Court and the Bernalillo
County Metropolitan Court later in June.
The free service allows the parties to
negotiate online to quickly resolve debt
and money due cases without appearing
in court. If a resolution is reached, the
ODR system will prepare a stipulated
settlement agreement and electronically
file it in court. The plaintiff’s attorney or
a self-represented plaintift will receive
an email notification to begin ODR
after the defendant files an answer to
the complaint. Once the plaintift makes
an offer for possibly settling the dispute,
an email goes to the defendant with an
opportunity to respond. During the first
two weeks of negotiations, the parties
can request the help of a trained online
mediator. If no agreement is reached
after 30 days, the case will move forward
in court. ODR notices will be emailed
to the parties from no-reply@newmexi-

Professionalism Tip

With respect to my clients:

I will advise my client against tactics that will delay resolution or which harass or
drain the financial resources of the opposing party.

cocourtsdmd.modria.com. The parties
should check their inbox, spam and junk
mailboxes to ensure they receive the ODR
notices.

Second Judicial District Court

Destruction of Exhibits:

Pursuant to 1.21.2.617 FRRDS
(Records Retention and Disposition
Schedules-Exhibits), the Second Judicial
District Court will destroy exhibits filed
with the Court, the Domestic (DM/DV)
for the years of 1984 to 2008 including
Criminal single case(s) CR-1983-36306,
CR-1986-41147, CR-1991-02346, CR-
1994-00531, CR-1994-00553, CR-2000-
04292, CR-2001-01101, but not limited
to cases which have been consolidated.
Cases on appeal are excluded. Parties are
advised that exhibits may be retrieved
beginning through Oct. 2. Should you
have cases with exhibits, please verify
exhibit information with the Special
Services Division, at 841-6717, from 8 a.m
4 p.m., Monday through Friday. Plaintiff’s
exhibits will be released to counsel for
the plaintiff(s) or plaintiffs themselves
and defendant’s exhibits will be released
to counsel of record for defendants(s) or
defendants themselves by Order of the
Court. All exhibits will be released IN
THEIR ENTIRETY. Exhibits not claimed
by the allotted time will be considered
abandoned and will be destroyed by
Order of the Court.

Second Judicial District Court

Destruction of Tapes and Logs

In accordance with 1.17.230 NMAC,
Section 1.17.230.502, taped proceedings
on domestic matters cases in the range
of cases filed in 1975 through 1993 will
be destroyed. To review a comprehensive
list of case numbers and party names or
attorneys who have cases with proceed-
ings on tape and wish to have duplicates
made should verify tape information
with the Special Services Division (505)
841-6717 from 8:00 am-5:00 pm Mon-
day through Friday. Aforementioned
tapes will be destroyed after October 1,
2019.

Eleventh Judicial District
Court
Suspension of Subsection (C) of

Local Rule LR11-302

LR11-302 (C) states: “As a sanction
for all other technical violations, the pro-
bationer shall be incarcerated for five (5)
days” The Judges of the Eleventh Judicial
District Court have decided that effective
immediately, subsection (C) of LR11-302
is suspended indefinitely. The remainder
of LR11-302 remains in effect.

Bernalillo County
Metropolitan Court
Volunteers are Neded for Legal
Clinics

The Legal Services and Programs Com-
mittee of the State Bar and the Bernalillo
County Metropolitan Court hold a free
legal clinic the second Friday of every
month from 10 a.m. until 1 p.m. Attorneys
answer legal questions and provide free
consultations at the Bernalillo County
Metropolitan Court, 9th Floor, 401 Lomas
Blvd NW, in the following areas of law:
landlord/tenant, consumer rights, emnd-
ployee wage disputes, debts/bankruptcy,
trial discovery preparation. Clients will
be seen on a first come, first served basis
and attendance is limited to the first 25
persons.

StaTE BAR NEWS

Annual Appellate Practice
Section

30th Annual Appellate Practice

Institute

The 30th Annual Appellate Practice
Institute will be held Sept. 13 at the State
Bar Center and via webcast. The entire
morning of the institute is devoted to Prof.
Timothy P. Terrell’s presentation “Writing
to Persuade” Prof. Terrell, who teaches
at Emory University School of Law, is a
nationally known author and speaker on
the subject of legal writing. He is the coau-
thor of Thinking Like a Writer: A Lawyer’s
Guide to Effective Writing and Editing (3d
ed., 2008, Practicing Law Institute). The
presentation will be a must for lawyers
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and judges interested in improving their
legal writing skills. The institute also will
include reports from the Supreme Court
and Court of Appeals and segments on
recent developments and on improv-
ing docketing statements. The institute
provides 6.7 G. Visit https://cle.nmbar.
org/nmsbf/courses/8098/sections/16548
to register and for more information.
The section has a limited number of full
or partial stipends available to Appellate
Practice Section Members who want to
attend. Apply by email to Tom Bird at
tcb@keleher-law.com. Applications must
be received by Friday, Sept. 3 and should
contain a short statement of interest in the
seminar and an explanation of the need for
financial assistance. Stipend amounts may
vary based on the number of applications
and the applicants' needs.

New Mexico Judges and
Lawyers Assistance Program

Attorney Support Groups

o Sep.9,5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library (Group meets on the second
Monday of the month.) Teleconference
participation is available. Dial 1-866-
640-4044 and enter code 7976003#.

o Sep. 16, 5:30 p.m.
UNM School of Law, 1117 Stanford
NE, Albuquerque, King Room in the
Law Library (Group meets the third
Monday of the month.) Teleconference
participation is available. Dial 1-866-
640-4044 and enter code 7976003#.

e Oct.7,5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library (Group meets on the second
Monday of the month.) Teleconference
participation is available. Dial 1-866-
640-4044 and enter code 7976003#.

For more information, contact Latisha

Frederick at 505-948-5023 or 505-453-

9030 or Bill Stratvert at 505-242-6845.

Employee Assistance Program:
Managing Stress Tool for Members
The Solutions Group, the State Bar's free
Employee Assistance Program, announces a
new platform for managing stress. My Stress
Tools is an online suite of stress manage-
ment and resilience-building resources
which includes: training videos, relaxation
music, meditation, stress tests, a journaling
feature and much more. My Stress Tools
helps you understand the root causes of

your stress and gives you the help you need
to dramatically reduce your stress and build
your resilience. Your Employee Assistance
Program is available to help you, 24/7. Call
at 866-254-3555.

Solo and Small Firm Section
Fall Lunch Talk

The Solo and Small Firm Section will
be hosting their first fall lunch talk on
Sept. 17 from noon-1 p.m. at the State Bar.
The guest speaker will be the owner of the
New Mexico United soccer team, Peter
Trevasiani. Trevasiani will speak on the legal
aspects of running a professional sports
franchise, agent dealing, franchise fees,
marketing, stadium lease and more. Please
see the SSFS webpage for more information.

UNM ScHooL oF Law

Law Library Hours
Fall 2019

Through Dec. 31
Building and Circulation

Monday-Thursday 8 a.m.-8 p.m.

Friday 8 a.m.-6 p.m.

Saturday 10 a.m.-6 p.m.

Sunday Closed.
Reference

Monday-Friday 9 a.m.-6 p.m.
Holiday Closures

Thanksgiving: Nov. 28-29
Winter Break: Dec. 23-Jan. 1, 2020

OTHER BARS

Albuquerque Bar Association
Luncheon

May it peeve the court! Join the Albuquer-
que Bar Association for a panel discussion
featuring Judge Amber Chavez-Baker, Judge
Josh Allison, Judge Cindy Leos, and Judge
Lisa Chavez-Ortega moderated by Judge
Alan Malott (ret.). The panel will discuss
pointers, do's and don'ts and other practice
tips when appearing before judges in the
Second Judicial District. The lunch will take
place Sept. 10 at the Embassy Suites, 1000
Woodward PINE, Albuquerque, NM 87102.
There will be a networking time from 11:30
a.m.-1 p.m. and the lunch and CLE will take
place from noon-1 p.m.. The cost is $30 for
members, $35 for non-members, $5 walk-up
fee. Register for lunch by 5 p.m. Sept. 6.

Albuquerque Lawyers Club
September Meeting

The Albuquerque Lawyers Club an-
nounces the start of its 2019-2020 season.
Membership dues for the term are $250 and

Featured—

Beneﬁt
LAWPAY

AN AFFINIPAY SOLUTION

LawPay is proud to be the preferred
payment solution of more than 50,000
lawyers. LawPay is designed specifi-
cally for the legal industry. LawPay
provides attorneys with a simple,
secure way to accept online credit card
and eCheck payments in their practice.

To learn more, call
866-376-0950 or visit our
www.lawpay.com/nmbar.

includes nine lunches and guest lectures
from fascinating local and national speakers.
Non-members are also welcome for a single-
visit fee of $35. Membership information is
available online at www.ABQLawyers.org.
Kicking off the new season on Sept. 4 is
guest speaker Sam Donaldson, formerly of
ABC News. The Albuquerque Lawyers Club
is Albuquerque’s oldest attorney group. ALC
has brought attorneys and other members of
the community together for friendly con-
versation, social networking and interesting
speakers. Previous speakers have included
public figures, cultural figures, and members
of the judiciary. For more information, visit
www.ABQLawyers.org or 505-844-3558.

National Conference of Bar
Examiners
Nationwide Practice Analysis
Survey by the Testing Task Force
Attorneys across the country have the
opportunity to participate in the NCBE
Testing Task Force 2019 practice analysis
survey, which will gather current data on
theknowledge, skills, abilities, other char-
acteristics and technology newly licensed
lawyers use to accomplish the job tasks
they perform. This survey is part of the
Task Force’s three-year study to consider
the content, format, timing and delivery
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methods for the bar exam to ensure it
keeps pace with a changing legal profes-
sion. The results of the practice analysis,
which will be published at the beginning
of next year, will be used by NCBE to de-
velop the next generation of the bar exam
and will benefit the profession as a whole.
To participate in the survey on behalf of
New Mexico and learn more about the
study, visit https://www.testingtaskforce.
org/2019PAsurvey.

Oliver Seth American Inn of
Court
2019-2020 Schedule

The Oliver Seth American Inn of
Court meets on the third Wednesday of
the month from Sept. to May. The meet-
ings always address a pertinent topic
and conclude with dinner. If you reside/
practice in Northern New Mexico and
wish to enhance your skills, meet some
pretty good lawyers and some pretty nice
judges too, please send a letter of interest
to: Honorable Paul J. Kelly, Jr., U.S. Court
of Appeals - Tenth Circuit, Post Office Box
10113, Santa Fe, New Mexico 87504-6113.

Twelfth Judicial District Bar
Association
Bench & Bar Conference

Join the Twelfth Judicial District Bar
Association for its annual bar conference
on Sept. 13, from 9 a.m. to 4:15 p.m., at
the Villiage Lodge in Ruidoso. The Con-
ference will offer 5 general and 2 ethics/
professionalism credits. Topics include
human trafficking of children and youth,
copyright law for business clients, state of
the Twelfth Judicial District, State Bar pro-
grams and benefits and changes in the Bar
Bulletin and civility and professionalism.
To register, email nm12thbarassociation@
gmail.com.

OTHER NEWS
Workers’ Compensation
Judge Leonard J. Padilla Reap-
pointed

New Mexico Workers’ Compensation
Administration (WCA) Acting Director
Verily A. Jones announced the reap-
pointment of Leonard J. Padilla to serve
a second, five-year term as a workers’
compensation judge for the WCA. Work-
ers’ compensation judges hear and decide
disputes over benefits due to injured work-
ers. By law, workers’ compensation judges
are appointed for an initial one-year term,

which may then be followed by subsequent
five-year appointments. Padilla was ini-
tially appointed to a one-year term, which

began Aug. 31, 2013.
New Mexico Defense Lawyers
Association
Announcement of 2019 Award
Winners

The New Mexico Defense Lawyers
Association is pleased to announce that
Meena H. Allen has been selected as the
2019 Outstanding Civil Defense Lawyer
of the Year and Brett C. Eaton as the 2019
Young Lawyer of the Year. The awards will
be presented at the NMDLA Annual Meet-
ing Awards Luncheon and Golf Outing on
Sept. 13 at Santa Ana Golf Club in Santa
Ana Pueblo. For registration information
and details, visit www.nmdla.org or call
800-426-3265.

New Mexico Legal Aid
Second Annual Fiesta for Justice
Each year New Mexico Legal Aid helps
thousands of low-income families navigate
the civil legal system. Because of NMLA’s
hard work, these families can access and
keep safe housing, crucial food and in-
come, and personal safety. NMLA needs
your help to continue this important work.
On Sept. 21, NMLA will hold its Second
Annual Fiesta for Justice at Tiguex Park
in Albuquerque. The Fiesta for Justice will
feature music, games, food and prizes.
We ask you to consider sponsoring and
attending this wonderful event. For more
information and to R.S.V.P, visit www.
newmexicolegalaid.org or call 505-243-
7871.
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Legal Education

September

4 Basics of Trust Accounting: How to
Comply with Disciplinary Board
Rule 17-204
1.0 EP
Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

6 How to Practice Series: Parentage
and Issues in Domestic Violence
55G,1.0EP
Live Webcast/Live Seminar,
Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

6 Ethics, Disqualification and
Sanctions in Litigation
1.0 EP
Teleseminar
Center for Legal Education of NMSBF
www.nmbar.org

7 Everything Old is New Again: The
Latest Issues in the World of Ethics
1.0 EP
Live Seminar, Santa Fe
American College Of Trial Lawyers
NM Chapter

7 From Glorieta to DC: A New
Mexico Police Shooting Goes to the
Supreme Court(White v. Pauly)
1.0G
Live Seminar, Albuquerque
American College Of Trial Lawyers
NM Chapter

9 Your Title Tool Kit
5.0G, 1.0 EP
Live Seminar, Albuquerque
NBI Inc.
www.nbi-sems.com

9 The Link Between Animal Abuse
and Human Violence
11.2G
Live Seminar
Positive Links
www.thelinknm.com

12

12

13

13

14

17

17

Workplace Trends and Legal
Update Conference

52G

Live Seminar

Northern New Mexico Human
Resources Association
www.nnmhra.shrm.org/

Better Outcomes for Divorcing
Clients

1.0G

Live Seminar

Divorce Lending Association
www.divorcelendingassociation.com

30th Annual Appellate Practice
Institute

6.7G

Live Webcast/Live Seminar,
Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Annual Bench and Bar Conference
5.0G, 2.0 EP

Live Seminar

12Th Judicial District Bar
Association

Annual Bankruptcy Picnic and CLE
1.0 EP

Live Webcast/Live Seminar,
Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Trust and Estate Planning for
Collectibles, Art and Other
Unusual Assets

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Yellow Brick Road

1.0 EP

Live Seminar, Albuquerque
Albuquerque Community Foundation
www.albuquerquefoundation.org

19

19

19

19

19

20

20

Litigation and Argument Writing
in the Smartphone Age (2017)
50G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Pretrial Practice in Federal Court
(2018)

25G,0.5EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

What Drug Dealers and Celebrities
Teach Lawyers About Professional
Responsibility (2018)

3.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Basics of Trust Accounting: How to
Comply with Disciplinary Board
Rule 17-204

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.nmbar.org

Regional Conference on Child
Abuse and Neglect

11.0G, 1.0 EP

Live Seminar

Administrative Office Of The District
Attorneys

www.nmdas.com

Retail Leases: Restructurings,
Subleases and Insolvency

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

2019 Tax Symposium

6.0G, 1.0 EP

Live Webcast/Live Seminar,
Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Listings in the Bar Bulletin Legal Education Calendar are derived from course provider submissions and from New Mexico Minimum Continuing Legal Education.
All MCLE approved continuing legal education courses can be listed free of charge. Send submissions to notices@nmbar.org. Include course title, credits, location/
course type, course provider and registration instructions.
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Legal Education

21

24

www.nmbar.org

Practical Tips for Trial Preparation 25
12.7 G

Live Seminar, Ruidoso

Michael Stout

The Ethics of Representing Two

Parties in a Transaction

1.0 EP 26
Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

October

11

Complex, White Collar and Federal 11
Death Penalty Cases
6.0G
Live Seminar
New Mexico Criminal Defense
Lawyers
www.nmcdla.org
11
Parenting Coordinator--Two Day
Basic Training
9.2G,2.0EP
Live Seminar, Las Cruces
Third Judicial District Court-CSED
www.thirddistrictcourt.nmcourts.gov. 12

“Founding Documents”: Drafting
Articles of Incorporation & Bylaws,

Part 1

1.0G

Teleseminar 14
Center for Legal Education of NMSBF
www.nmbar.org

“Founding Documents”: Drafting
Articles of Incorporation & Bylaws,

Part 2

1.0G 16
Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Primers, Updates, and Practical
Advice in the Current Health Law
Environment

55G,1.5EP

Live Webcast/Live Seminar,
Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Civil Trial—Everything You Need 26
to Know
11.0G
Live Seminar, Albuquerque
NBI, Inc.
www.nbi-sems.com
27
Volunteer Attorney Program
Orientation
2.0 EP
Live Seminar, Albuquerque
Volunteer Attorney Program
www.lawaccess.org

Student Loans in Bankruptcy: How 16
to Help Graduates Who Can’t Pay

20G

Live Seminar, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Ethics in Discovery Practice

1.0 EP 16
Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Taking Effective Depositions

7.0G, 1.0 EP

Live Seminar, Albuquerque

James Wood Law 22
www.albuquerqueinjurylawfirm.com

Basic Practical Regulatory Training

for the Electric Industry

285G

Live Seminar, Albuquerque

Center for Public Utilities NMSU
business.nmsu.edu 23

Auto Injuries Advanced Plaintiff
Strategies
5.0G, 1.0 EP
Live Seminar, Santa Fe
NBI, Inc.
www.nbi-sems.com
23

Orientation and Ethics of Pro Bono
2.0 EP

Live Seminar

Volunteer Attorney Program
505-814-5033

2019 Advanced Collaborative Law
Symposium: Mapping the Road to
Effective Collaboration

6.5G

Live Seminar, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Going Over: Employment Law
Issues When a Key Employee
Leaves for a Competitor

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Hybrid Education-From Mediation
to Social Media

2.0 EP

Live Seminar, Albuquerque

New Mexico Association Of Legal
Administrators

www.nmala.org

What to Do When a Partner
Leaves? Non-Competition for
Departing Owners

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

How to Practice Series:
Demystifying Civil Litigation, Pt. 1
(2018)

6.0G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

The Fear Factor: How Good
Lawyers Get Into Ethical Trouble
(2018)

3.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org
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2019 ANNUAL AWARD WINNERS

Photos by Cassandra Scott

The Annual Awards recognize those who have distinguished themselves or who have made exemplary
contributions to the State Bar or legal profession. The 2019 Annual Awards were presented on Aug. 2 at
Hotel Albuquerque in conjunction with the 2019 Annual Meeting.

JOHN P. “JACK"” BURTON
Distinguished Bar Service - Lawyer Award

Burton has been a member of the State Bar for more than 50 years. He has practiced
with the Rodey Law Firm since graduating from law school. He has served on many
State Bar practice sections, on the Senior Lawyers Division Board of Directors and
on the Board of Bar Commissioners.

TIFFANY CORN

Distinguished Bar Service - Nonlawyer Award

Corn is currently the senior victim-witness specialist with the Second Judicial District
Attorney’s Office in the Special Victim’s Unit. She works directly with victims of violent
crime. In her seven years there, she has advocated for more than 1,500 survivors.

THE HONORABLE STAN WHITAKER

Justice Pamela B. Minzner Professionalism Award

Chief Judge Whitaker was appointed to Criminal Court with the Second Judicial
District Court where he presides over felony criminal matters. He has also served as
assistant district attorney, prosecutor, special commissioner for domestic violence
and assistant U.S. attorney.

SECOND JUDICIAL DISTRICT
JUDICIAL SUPERVISION AND

DIVERSION PROGRAM
Outstanding Legal Program Award

The Second Judicial District Judicial Supervision and
Diversion Program consists of 31 court professionals
who have specialized knowledge and provide SIDC
criminal judges with public safety risk assessments
of individuals facing criminal charges and to provide
supervision over those individuals who are released
by a Judge subject to conditions of supervision.

Members of the SUIDC attended the ceremony
to accept the award.

REBEKAH REYES
Outstanding Young Lawyer of the Year Award

Reyes is a senior trial attorney in the Special Victim's Unit of the Bernalillo County
District Attorney’s Office. She has continually advocated for the strengthening of
child abuse laws in New Mexico and has pushed for changes within the courtroom to
minimize the trauma sustained by victims who must testify in front of their abusers at
trial.
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THE HONORABLE NAN G. NASH

Seth D. Montgomery Distinguished Judicial Service Award

Judge Nash joined the Second Judicial District Court in 1993 and retired in 2019
as chief judge of the court. She continues to serve as the co-chair of the Access to
Justice Commission and as a consultant to the Bernalillo County Criminal Justice
Coordinating Council.

ROBERT J. ANDREOTTI

Robert H. LaFollette Pro Bono Award

Andreotti represents airmen, mechanics and aviation companies. He has more than
25 years of experience in the aviation community, including experience as a flight
instructor, an engineer and an attorney. Andreotti was unable to attend the Annual
Awards ceremony.

50TH ANNIVERSARY PRACTITIONER AWARDS

The State Bar also recognized attorneys who have been
practicing law for 50 years at the Annual Meeting.

President Jerry Dixon (pictured at right) presented certificates of recognition to the
attorneys who could attend the ceremony: Walter Gilbert Bryan, Frank N. Chavez,
Donald L. Jones, Jefferson R. Rhodes, Hon. Jay G. Harris and Bradford H. Zeikus.

Thank you for your service to the State Bar and the New Mexico legal community.

Richard A. Bachand Charles T. DuMars Jefferson R. Rhodes
Walter Gilbert Bryan Cameron Russell Graham Hon. Ira S. Robinson
Frank N. Chavez Hon. Jay G. Harris Wayne A. Smith
Frank R. Coppler Donald L. Jones Peter Thomas White
Hon. Charles W. Daniels Louis Puccini, Jr. Bradford H. Zeikus
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Save . Date!

The NEW MEXICO
STATE BAR FOUNDATION
invites you to participate in the

‘Third Annual
Golf Classic ‘Tournament

Oct. 14, 2019

Tanoan Country Club, Albuquerque
Shotgun start at 10 a.m. ] Contests for men and women

S ———— Networking opportunities
All proceeds benefit the State Bar Foundation. Breakfast provided

Awards reception to follow tournament

A 7 N EW MEXK:O Register today!
L STA\TE BAR FOUNDATlON www.nmbar.org/golftournament

Ask about sponsorship opportunities: Stephanie Wagner, swagner@nmbar.org ¢ 505-797-6007

@ STATE BAR
/I o NEW MEXICO

CHILDREN’S LAW SECTION

17th Annual Art Contest

hrough the years, the Children’s Law Section Art

Contest has demonstrated that communicating

ideas and emotions through art and writing fosters

thought and discussion among youth on how to change

their lives for the better. This year’s theme is designed to

: encourage youth from around the state who have come

’ . . N, in contact with the juvenile justice and/or the child
D —_— = welfare systems to think about how they want and will

4 , / , market themselves to the world. Using materials funded
I w A I O B E ® < by the Section’s generous donors, contestants will create
\" acanvas to demonstrate their idea of their future self.

HOW CAN 1 HELP? support the Children’s Law Section Art Contest by way of a donation that will enable contest
organizers to purchase supplies, display artwork, provide prizes to contestants and host a reception for the participants and their
families. Art supplies and contest prize donations are also welcome.

To make a tax deductible donation, visit www.nmbar.org/ChildrensLaw or make a check out to the
New Mexico State Bar Foundation and note “Children’s Law Section Art Contest Fund”
in the memo line. Please mail checks to:

State Bar of New Mexico, Attn: Member Services, PO Box 92860, Albuquerque, NM 87199

For more information contact Alison Pauk at alison.pauk@lopdnm.us.
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A Message from Chief Justice

Judith K. Nakamura

Dear Colleagues:

This edition of the Bar Bulletin contains a complete listing of end-of-the-year
vacancies on many Supreme Court committees, boards, and commissions. Our
committees, boards, and commissions play a critical role in assisting the Court
with its regulation of the practice and procedures within our courts and the
broader legal community. Anyone who has ever served on one of the Court’s
committees, boards, or commissions can attest to how challenging and rewarding the work can be. In
filling these vacancies, the Court strives to appoint attorneys and judges who are able to regularly attend
committee meetings and who are committed to generously volunteering of their time, talent, and energy
to this important work.

The Court strives to solicit volunteers from throughout the state who will bring geographical balance
and seeks to ensure that each committee, board, and commission contains a balanced representation
from the various practice segments of our bar. To achieve these goals, we need volunteers representing
the broad spectrum of our bench and bar who come from all corners of this great state.

Should you have interest in serving on multiple committees, in your letter of interest, please prioritize up
to three committees, boards, or committees and discuss your qualifications for serving on each. Letters
of interest and resumes should be submitted by September 30, 2019, to the Chief Clerk of Court.

On behalf of the entire Supreme Court I extend my sincere aIppreciation to all of you who are willing to
volunteer to be a part of this important function within our legal system.

Sincerely,

Judith K. Nakamura
Chief Justice
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New Mexico Supreme Court
Committees, Boards, and Commissions

Notice of 2019 Year-End Vacancies

The Supreme Court of New Mexico is seeking applications to fill upcoming year-end vacancies on many of its committees,
boards, and commissions. Applicants will be notified of the Court’s decisions at the end of the year. Unless otherwise noted
below, any person may apply to serve on any of the following committees, boards, and commissions:

Appellate Rules Committee (1 general member position)

Board of Bar Examiners (1 general member position)

Children’s Court Rules Committee (1 prosecuting attorney, 1 respondent’s attorney)

Code of Judicial Conduct Committee (1 district judge position, 1 general member position)

Code of Professional Conduct Committee (5 general member positions)

Disciplinary Board (3 attorney positions)

Judicial Branch Personnel Grievance Board (1 judicial non-supervisory employee position)

Language Access Advisory Committee (1 academic in a relevant field affiliated with a NM university, 1 signed language
interpreter position with credentials recognized by NM AOC (currently working in NM state courts), 1 certified language
access specialist)

NM Children’s Court Improvement Commission (1 foster parent position, 1 public education representative position, 1
youth treatment provider position)

NM Commission on Access to Justice (2 general member positions)

Rules of Evidence Committee (2 general member positions)

Statewide ADR Commission (1 magistrate judge position, 1 general member position)

Tribal-State Judicial Consortium (1 State judge position, 2 Tribal judge positions)

UJI-Civil Committee (1 district judge position, 1 general member position)

UJI-Criminal Committee (4 general member positions)

Anyone interested in volunteering to serve on one or more of the foregoing committees, boards, or commissions may ap-
ply by sending a letter of interest and resume to Joey D. Moya, Chief Clerk, by mail to P.O. Box 848, Santa Fe, NM 87504,
by email to nmsupremecourtclerk@nmcourts.gov, or by fax to 505-827-4837. The letter of interest should describe the
applicant’s qualifications and may prioritize no more than 3 committees of interest.

The deadline for applications is Monday, Sept. 30.
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Third Bar Commiissioner District

Representing Los Alamos, Rio Arriba, Sandoval and Santa Fe counties

Constance G. Tatham
NM Human Services Department
Office of General Counsel
PO Box 2348
Santa Fe, NM 87504-2348
505-827-7231  F505-827-7729
Constance.Tatham@state.nm.us
(Term Ends Dec. 2021)

|
Active Members

Allison, Michael B. .........ccccoevrveerrverrnnns 505-204-7639
The Allison Law Firm PC
PO Box 25344
Albuguerque NM 87125-0344
F 866-375-7551
michael@allison-lawfirm.com

Ault, MONICA ..o 505-216-6265
Monica Ault Law LLC
2019 Galisteo St #(2
Santa Fe NM 87505-2168
monica.aultlaw@gmail.com

Gayle-Smith, Paul Michael ................... 575-635-2504
Law Offices of Paul M Gayle-Smith
4 Roe Dr
Hyde Park, NY 12538-2315
elawyer@gayle-smith.com
www.gayle-smith.com

Note: Information for members is current as of April 2,
2019. Viisit www.nmbar.org/FindAnAttorney for the most
up-to-date information. To submit a correction, contact
Pam Zimmer, address@nmbar.org.

U.S. Court of Appeals
10th Circuit

www.ca10.uscourts.gov

Judge Joel M. Carson
U.S. Court of Appeals

Joe Skeen Federal Building
P.0. Box 2606

Roswell, NM 88202

575-578-6140 w..F575-578-6139

Elizabeth J. Travis

New Mexico Department of Transportation

PO Box 1149
Santa Fe, NM 87504-1149
505-827-5431  F 505-827-0709
elizabeth.travis@state.nm.us
(Term Ends Dec. 2020)

Eighth Judicial District
TAOS, COLFAX AND UNION COUNTIES

TAOS COUNTY (#0820)
Taos County Courthouse
105 Albright St, Ste N
Taos NM 87571
575-758-3173 F 575-751-1281
COLFAX COUNTY (#0809)

Leon Karelitz Judicial Complex

1413 S Second St
Raton NM 87740
575-445-5585 F 575-445-2626
UNION COUNTY (#0818)
Union County Courthouse
100 Court St, Ste 5
Clayton NM 88415
575-374-9577 F 575-374-2089
Division |

Chief Judge Emilio J. Chavez
575-758-3173 F 575-7513353
Division I

Judge Melissa A. Kennelly
575-445-5584 F 575-445-3119
Division 1l

Judge Jeff Foster McElroy

(retiring effective Oct. 31,2019)
575-751-8624 F575-751-3353

Court Executive Officer
Kasey Daniel
575-751-8613

Carolyn A. Wolf
2955 Camino Piedra Lumbre
Santa Fe, NM 87505-5379
505-490-0349
cawolf2955@gmail.com
(Term Ends Dec. 2019)

Court Manager
Bernabe Struck
575-751-8601 575-751-1281
Court Clerk Office
575-758-3173 F575-751-1281
Court Monitors

575-751-8625

Domestic Relations
Special Commissioner
Catherine Oliver
575-751-8614

|
University of New Mexico School of Law

1 University of New Mexico, MSC11 6070
1117 Stanford NE

Albuguerque, NM 87131-0001
505-277-2146 F 505-277-0068
lawschool.unm.edu

Office of the Dean

Sergio Pareja

Dean and Professor of Law

B.A, 1991, University of California at Berkeley;
J.D., 1996, Georgetown University Law Center
Subjects: Federal Income Tax, Gift and Estate Tax,
International Business Transactions

505-277-0995 pareja@law.unm.edu
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Opinions

As Updated by the Clerk of the New Mexico Court of Appeals

PUBLISHED OPINIONS

A-1-CA-36391
A-1-CA-36619

UNPUBLISHED OPINIONS

A-1-CA-36409
A-1-CA-35311
A-1-CA-36445
A-1-CA-36450
A-1-CA-36749
A-1-CA-36774
A-1-CA-37628
A-1-CA-37752
A-1-CA-37820
A-1-CA-37919
A-1-CA-37961

PUBLISHED OPINIONS

A-1-CA-36284
A-1-CA-37208
A-1-CA-36369

UNPUBLISHED OPINIONS

A-1-CA-35721
A-1-CA-36243
A-1-CA-36245
A-1-CA-36538
A-1-CA-37257
A-1-CA-37630
A-1-CA-37815
A-1-CA-35224
A-1-CA-35611
A-1-CA-36075
A-1-CA-36734
A-1-CA-37289
A-1-CA-37304
A-1-CA-37480

Mark Reynolds, Chief Clerk New Mexico Court of Appeals
PO Box 2008 - Santa Fe, NM 87504-2008 - 505-827-4925

Effective Aug. 16,2019

State v. M Figueroa

State Engineer v. T Romero

State v. R Apodaca
State v. ] Barela

Affirm/Reverse/Remand
Affirm

Affirm
Affirm

Board of Education v. Public Education Dept.Reverse/Remand

State v. A Ford Affirm/Reverse

B Rodriguez v. ] Smith Affirm/Reverse/Remand
T Schroeder v. R Hill Affirm

State v. R Martinez Affirm

State v. P Humphries Affirm

State v. C Jackson Affirm

State v. S Tucker Affirm

State v. K Joey, Sr. Affirm

Effective Aug. 23,2019

P Rogers v. Board of County CommissionersDismiss

State v. D Edwards

Affirm

NM Construction Industries Div. v. Y CohenReverse/Remand

M Sanchez v. ] Lujan

State v. N Stammer

State v. D Florez

State v. ] Stoesser

State v. P Vallejo

State v. F Garcia

Enchanted Care Solutions v. M Macres
State v. Z Kriesel

Woodmont Paseo v. NM Utilities
Nationstar Mortgage v. A Bird

C Miller v. New Mexico Heart Institute
C Miller v. NM Heart Institute

C Miller v. NM Heart Institute

Bank of America v. L Benavidez

Reverse/Remand
Affirm
Reverse/Remand
Reverse/Remand
Reverse

Affirm

Affirm

Affirm
Affirm/Reverse/Remand
Affirm
Affirm/Reverse
Affirm/Reverse
Affirm/Reverse
Affirm

Slip Opinions for Published Opinions may be read on the Court’s website:

http://coa.nmcourts.gov/documents/index.htm

08/12/2019
08/13/2019

08/14/2019
08/15/2019
08/15/2019
08/15/2019
08/15/2019
08/15/2019
08/15/2019
08/15/2019
08/15/2019
08/15/2019
08/15/2019

08/22/2019
08/22/2019
08/23/2019

08/22/2019
08/22/2019
08/22/2019
08/22/2019
08/22/2019
08/22/2019
08/22/2019
08/23/2019
08/23/2019
08/23/2019
08/23/2019
08/23/2019
08/23/2019
08/23/2019
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From the New Mexico Supreme Court and Court of Appeals

CARRIE HOPKINS
Los Alamos, NM
Pro Se Appellant

From the New Mexico Court of Appeals
Opinion Number: 2019-NMCA-024
No. A-1-CA-35816 (filed December 28, 2018)
CARRIE BECK HOPKINS
f/k/a CARRIE DENISE BECK,

Petitioner-Appellant,

ALLAN BENTON WOLLABER,
Respondent-Appellee.

APPEAL FROM THE DISTRICT COURT OF LOS ALAMOS COUNTY
Matthew J. Wilson District Judge

Released for Publication July 2, 2019

AARON J. WOLF
JULIE S. RIVERS
Santa Fe, NM
for Appellee

Opinion
J. Miles Hanisee, Judge

{1} Carrie Beck Hopkins (Mother) appeals
pro se the district court’s order permitting
her ex-husband, Allan Benton Wollaber
(Father), to relocate with their children
(Son and Daughter) (collectively, Chil-
dren) to Massachusetts. In addition to
raising various due process claims, none
of which we find persuasive, Mother chal-
lenges what she perceives to be the district
court’s termination of joint legal custody
and grant of sole legal custody to Father.'
{2} We conclude that the district court’s
order did not terminate, but rather
modified, joint custody by awarding
primary physical custody to Father. We
affirm that aspect of the district court’s
ruling but, concluding that the district
court’s order is ambiguous as to legal
custody, remand with instructions that
the district court amend its order to
clarify that Mother and Father continue
to share joint custody of Children.

BACKGROUND

{3} Upon their divorce in January 2013,
Mother and Father (collectively, Parents)
agreed to joint custody and a parenting
plan that included a time-share schedule
for Son and Daughter, then ages seven
and five respectively. Under the original
parenting plan, Mother was generally
responsible for Children during the week,
and Father was responsible for Children
on weekends. Although the parenting plan
was amended at various times to modify
Parents” timesharing arrangement to alter-
nating weeks of responsibility and address
other issues, legal custody of Children
remained joint in Mother and Father.

{4} At some point in 2015 Father began
exploring a possible relocation to Boston,
Massachusetts, but indicated an unwill-
ingness to move without Children. In
February 2016 Father formally filed for a
“change of custody and to relocate with”
Children to Boston, requesting “that he
be awarded sole legal custody and that
he be permitted to relocate with [Chil-
dren] prior to the upcoming 2016-2017

school year” The district court referred
the parties to Family Court Services for
an advisory consultation and expedited
the schedule because Father had already
obtained new employment in Boston and
hoped to relocate with Children by Fall
2016. Upon completion of the consulta-
tion process, advisory consultant Gary
Lombardo recommended that “[C]hildren
primarily reside with Father and relocate
with Father to the Boston, Massachusetts
area” Lombardo’s report also included a
recommendation that “Father maintain
sole legal custody” of Children.
{5} A two-day hearing was held in July
2016. At the end of the hearing, the
district court granted Father’s motion to
relocate with Children and adopted Lom-
bardo’s recommendations in full “without
modification” The district court’s written
order said nothing about legal custody,
i.e., whether Parents would retain joint
custody or whether joint custody was
being terminated and sole custody being
awarded to Father. Mother moved for
reconsideration and to stay the district
court’s order. From the district court’s
denial of both motions, Mother appeals.
DISCUSSION
{6} Mother makes two arguments on
appeal: (1) the district court erred in
“terminating the joint custody award[,]”
granting Father sole custody, and permit-
ting Father to relocate Children to Boston;
and (2) the district court’s “termination
of joint custody” deprived Mother of her
constitutional right to due process of law.
We address each issue in turn.
I. The District Court’s Custody
Determination
{7} Mother argues that the district court
erred by “terminating the joint custody
award” and awarding Father sole custody
absent a finding that “there was a substan-
tial and material change in circumstances
justifying termination of joint custody”
Mother contends that a custodial parent’s
long-distance relocation “is not necessar-
ily” a basis for terminating joint custody
because “parents can—and do—continue
to share joint custody of their children
even when they do not live in the same
state” Mother additionally challenges

'As we discuss herein, custody is of two types in New Mexico: legal and physical. For clarity and purposes of this opinion, we
hereinafter use the statutory terms “joint custody” or “sole custody” to refer to the two types of legal custody provided for in New
Mexico. We take care to avoid use of the generic term “custody”—except to reflect where and how it is used in the record, or where
contextually appropriate in our discussion—because of the inherently ambiguous nature of the term and the confusion that ensues
(as evidenced by this case) when parties and courts fail to distinguish between and specify which type of custody is at issue.
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that aspect of the district court’s order
permitting Father to relocate Children to
Boston. She argues that Father failed to
meet his burden of demonstrating that it
was in Children’s best interest to move with
Father and that the district court erred
by granting Father’s motion to relocate
without considering the needs and best
interests of Children.
{8} We first address whether the district
court’s ruling indeed effectuated termina-
tion of Mother’s legal custodial rights or
merely modified Parents’ existing custody
arrangement to accommodate Father’s
relocation. We then resolve whether the
district court erred in modifying custody
by awarding primary physical custody to
Father.
Standard of Review
{9} “We review a district court’s child
custody determination for abuse of discre-
tion” Hough v. Brooks, 2017-NMCA-050,
9 18,399 P.3d 387, cert. denied, ____P.3d
__ (No. S-1-SC-36387, May 4, 2017). To
the extent the issues presented involve
construction of New Mexico’s custody
statutes, our review is de novo. See id. €9
20, 21 (noting that the question of whether
New Mexico's joint custody statute, NMSA
1978, § 40-4-9.1 (1999), applies to the
facts of that case “is an issue of statutory
construction that we review de novo”).
A. The District Court Order Modified
and Did Not Terminate Joint Custody
{10} We begin by noting that it is not
entirely clear whether the district court
appreciated, much less intended, that its
ruling might, in fact, result in termination
of joint custody. The district court’s order
neither states—from the standpoint of le-
gal custody—that joint custody was being
terminated nor expressly grants Father sole
custody. Rather, the district court’s order
adopts “without modification” Lombardos
recommendations, which included that
“Father maintain sole legal custody.” But
that recommendation reflects a critical
misunderstanding of the preexisting legal
status, i.e., that Father had never, in fact,
been awarded “sole legal custody.” It is
unclear what Lombardo’s apparent belief
that Father had already been granted sole
custody—evinced by his recommendation
that Father maintain sole custody—was
based upon, or that Lombardo or the

district court understood the legal signifi-
cance of that particular reccommendation.
But by adopting Lombardo’s recommenda-
tions wholesale and without modification
or clarification, the district court arguably
terminated joint custody and, at the very
least, rendered uncertain the legal custo-
dial status of Mother and Father.

{11} We conclude that the district court’s
order is ambiguous because it does not
clearly address, or certainly and unequivo-
cally resolve the threshold question of
whether Mother’s joint custody status
was terminated and the related question
of whether sole custody was awarded
to Father. See Allred v. N.M. Dep’t of
Transp., 2017-NMCA-019, € 23, 388 P.3d
998 (explaining that “[a] judgment must
be certain and unequivocal such that it
disposes of the matters at issue between
the parties [such] that they will be able to
determine with reasonable certainty the
extent to which their rights and obliga-
tions have been determined” (alterations,
omission, internal quotation marks, and
citation omitted)), cert. denied, ___ P.3d
_ (No.S-1-SC-36235, Jan. 12,2017). We,
therefore, proceed to construe the order to
determine the district court’s intention,
i.e., whether it intended to terminate joint
custody or merely modify Parents’ existing
custody arrangement. See id. (“Our goal
in construing an ambiguous judgment
is to determine the intention and mean-
ing of the author” (alteration, internal
quotation marks, and citation omitted)).
To aid our construction, we look to the
judgment, pleadings, and entire record.
See id. (explaining that “if the meaning
[of a judgment] is obscure, doubtful, or
ambiguous, the judgment, pleadings, and
entire record may always be resorted to
for the purpose of aiding in the construc-
tion thereof” (internal quotation marks
and citation omitted)); see also Fed. Nat’l
Mortg. Assn v. Chiulli, 2018-NMCA-054,
€ 14, 425 P.3d 739 (explaining that “when
an order or judgment has some ambiguity
or uncertainty, it may be construed in the
light of the pleadings, other portions of
the judgment, findings, and conclusions
of law”).

{12} We begin, however, with a discus-
sion of the differences between (1) legal
and physical custody, and (2) modification

and termination of custody, a discussion
intended to clarify important distinctions
in the law that were blurred, confused, and
conflated in this case, leading to the ambi-
guity we must now resolve. These clarifica-
tions are important because different legal

standards apply—and the party seeking a

change in legal custody bears a different

evidentiary burden—when termination of
joint custody, as opposed to modification
of physical and/or legal custody, is sought.

We explain.

1. Legal Versus Physical Custody, and
Termination Versus Modification of
Custody

a. Legal Versus Physical Custody

{13} In the context of determining the

custody of children upon dissolution of

marriage in New Mexico, “custody” is de-
fined as “the authority and responsibility
to make major decisions in a child’s best
interests in the areas of residence, medi-
cal and dental treatment, education or
child care, religion and recreation[.]” Sec-
tion 40-4-9.1(L)(2) ; see In re Guardianship

of Ashleigh R.,2002-NMCA-103, ¢ 13,132

N.M. 772, 55 P.3d 984 (“Legal custody is a

status created by court order and vestsin a

person [or persons] the right to determine

where and with whom a child will live).

New Mexico statutorily recognizes two

types of legal custody: (1) “joint custody;”

in which custody of a child is awarded to

two parents, Section 40-4-9.1(L)(4), (2)

“sole custody;” which awards custody of

a child to one parent, Section 40-4-9.1(L)

(8). Joint custody is presumed to be in the

best interests of a child when an initial

custody determination is made. Section
40-4-9.1(A).

{14} An award of joint custody entitles

each parent to (1) “significant, well-defined

periods of responsibility for the child”; (2)

“responsibility for the child’s financial,

physical, emotional and developmental

needs during that parent’s periods of
responsibility”; and (3) the right to be
consulted by the other custodial parent “on
major decisions involving the child before
implementing those decisions[.]” Section
40-4-9.1(]). In other words, joint custody

“give[s] to both parents an equal voice in

the children’s education, upbringing, and

general welfare” Strosnider v. Strosnider,

1984-NMCA-082, ¢ 18, 101 N.M. 639,

*The record indicates that the first time any mention of sole custody occurred was in Dr. Priscilla Roberts’ December 2015 prior-
ity consultation report, in which she departed from earlier recommendations that “Mother and Father maintain joint custody” and
for the first time recommended that “Father have sole legal custody” However, Dr. Roberts’ December 2015 recommendations were
never adopted due to Parents’ respective objections. Instead, the parties proceeded to the advisory consultation in preparation for a
custody hearing on Father’s February 2016 motion for “change of custody.”
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686 P.2d 981 (internal quotation marks
and citation omitted). By contrast, where
sole custody is awarded to one parent, the
noncustodial parent enjoys merely the
right of “visitation,” which is defined as “a
period of time available to a noncustodial
parent, under a sole custody arrangement,
during which a child resides with or is
under the care and control of the non-
custodial parent” Section 40-4-9.1(L)(9).
A noncustodial parent, i.e., a parent who
is not granted or is terminated from joint
custody, necessarily does not share the
same decision-making rights and parent-
ing status that the custodial parent enjoys.
Thus, there is legal—as well as social—
significance to being designated a joint
custodian and, concomitantly, to having
one’s joint custodial rights terminated. See
Taylor v. Tittman, 1995-NMCA-034, € 14,
120 N.M. 22,896 P.2d 1171 (“Termination
of joint custody and the award of sole
custody to one of the parents is a matter
of great importance.”).

{15} Physical custody refers simply to
the period of responsibility for which
each parent—whether custodial or non-
custodial—has physical care and supervi-
sion of the child or children. See NMSA
1978, § 40-10A-102(14) (2001) (defining
“physical custody” as “the physical care
and supervision of a child”); Jaramillo v.
Jaramillo, 1991-NMSC-101, ¢ 14 n.4, 113
N.M. 57,823 P.2d 299 (explaining that “the
term ‘physical custody’ is synonymous
with other terms used in Section 40-4-9.1,
including the term ‘residence; and, impor-
tantly, the term ‘period of responsibility’ ”
(citation omitted)). In general, physical
custody may be shared, meaning that each
parent has physical custody approximately
one-half of the time, or one parent may
be designated as the primary physical
custodian, meaning that “the child resides
with that parent more than half the time”
Jaramillo, 1991-NMSC-101, 4 14.

{16} Importantly, while physical and legal
custody are related, the specific types of
legal custody (joint or sole) and physical
custody (shared or primary) are neither
mutually dependent nor mutually exclu-
sive.’ Thus in a situation where the parents
have joint custody, physical custody may
be shared, or either parent may be desig-
nated primary physical custodian, which
status is subject to change without neces-
sarily affecting legal custody. See § 40-4-
9.1(L)(4) (providing that “[j]oint custody

does not imply an equal division of the
child’s time between the parents”); Taylor,
1995-NMCA-034, €9 2-3 (explaining that
the parties originally shared “joint legal
custody” with the father being awarded
“primary physical custody” and that upon
a later motion by the mother, a new order
was entered that “continued joint custody
but changed the award of primary physical
custody” from the father to the mother);
Jaramillo v. Jaramillo, 1985-NMCA-062,
€15,103 N.M. 145, 703 P.2d 922 (explain-
ing that “[a]n award of joint custody . . .
may at times require the [district] court to
adopt a specific finding indicating which
parent, in the child’s best interest and wel-
fare, should be awarded primary physical
custody of the child”). In other words, legal
custody does not automatically determine
or establish the terms of physical custody.
Likewise, the designation or modification
of physical custody neither dictates nor
necessarily bears on either the type of legal
custody awarded or whether there should
be a change in legal custody, i.e., from
joint to sole or sole to joint. Indeed, as we
next discuss, the applicable standards and
evidentiary showings that must be made to
modify custody (physical or legal), on the
one hand, and terminate joint custody, on
the other, differ.
b. Modification Versus Termination of
Custody
{17} Custodial inquiries begin with the
well-established rule that once custody
has been initially determined, “[e]very
presumption is in favor of the reasonable-
ness of the original decree” and “the bur-
den is on the moving party to satisfy the
court that circumstances have so changed
as to justify the modification” of custody.
Schuermann v. Schuermann, 1980-NMSC-
027, 94,94 N.M. 81,607 P.2d 619 (internal
quotation marks and citation omitted).
As this Court has explained, this rule “is
based upon policy grounds recognizing
that[] frequent changes . . . are difficult for
children to adapt to even under the best of
circumstances.” Campbell v. Alpers, 1990-
NMCA-037, € 20, 110 N.M. 21, 791 P.2d
472 (alteration, internal quotation marks,
and citation omitted). The Legislature has
provided that “[t]he court may modify
and change any order . . . in respect to the
. . custody, maintenance or education
of the children whenever circumstances
render such change proper” NMSA 1978,
§ 40-4-7(G) (1997). We have interpreted

this to mean that “a court may modify a
custody order only upon a showing of a
substantial change in circumstances af-
fecting the best interests and welfare of
the child, and a showing that such change
of circumstances has occurred since the
entry of the prior custody order.” Campbell,
1990-NMCA-037, € 20.
{18} Termination of joint custody is, no
doubt, a type of custody modification, but
one that is specially governed by a separate
statute. In 1986 the Legislature for the first
time adopted the presumption in favor of
joint custody in initial custody determina-
tions. Compare 1981 N.M. Laws, ch. 112, §
1(a) (providing that “[i]n any proceeding
in which there is at issue the custody of a
minor, the court should first consider an
award of joint custody of the minor if it is
in the best interests of the minor”), with
1986 N.M. Laws, ch. 41, § 1(A) (provid-
ing that “[t]here shall be a presumption
that joint custody is in the best interest of
a child in an initial custody determina-
tion”). At the same time and following
the establishment of that presumption, it
specifically provided that:
With respect to any proceeding in
which it is proposed that joint custody
be terminated, the court shall not ter-
minate joint custody unless there has
been a substantial and material change
in circumstances affecting the welfare
of the child, since entry of the joint
custody order, such that joint custody
is no longer in the best interests of the
child.
Section 40-4-9.1(A) (emphasis added).
In light of how the Legislature elected to
define joint custody and its recognition
in that definition of the fundamental
nature and importance of the rights at-
tendant to parenting, it is unsurprising
that the Legislature established a different
standard by which termination of joint
custody—which effectively terminates one
parent’s right to an equal voice in the child’s
upbringing, see Strosnider, 1984-NMCA-
082, ¢ 18—is to be determined. Thus, in
accordance with the special standard es-
tablished in Section 40-4-9.1(A), a district
court shall not terminate joint custody
unless the party moving for termination
has met his or her burden of proving that
there has been (1) “a substantial and mate-
rial change in circumstances” (2) that has
“affect[ed] the welfare of the child” (3)
“such that joint custody is no longer in the

*Indeed, even a noncustodial parent, i.e., a parent without legal custody, enjoys physical custody of his or her child(ren) during

periods of visitation. See § 40-4-9.1(L)(9).
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best interests of the child[,]” and (4) that
the circumstances providing the basis for
the proposed termination did not exist
at the time the joint custody order was
originally entered.
{19} Where a moving party fails to meet
its burden or the record contains no evi-
dence that termination was, in fact, sought,
termination of joint custody is improper,
though the terms of the continuing joint
custody arrangement may otherwise still
be modified. See Taylor, 1995-NMCA-
034, 99 6, 17 (holding that “the district
court erred in terminating joint custody
and awarding [the m]other sole custody”
where the record indicated that “neither
party addressed the possibility of terminat-
ing joint custody[,]” but affirming other
provisions modifying joint custody, in-
cluding permitting the mother to relocate
with the child to Japan, the father’s periods
of responsibility, and “any other provisions
that are not inconsistent with continuation
of joint custody”).

2. The District Court’s Ruling Affected
Modification, Not Termination,
of Joint Custody and Modified the
Physical Custody Arrangement

{20} Returning to the district court’s rul-

ing in this case and applying the foregoing,

we conclude for the following reasons that
the district court intended not to terminate

Mother’s joint custody rights but rather to

modify joint custody by awarding primary

physical custody to Father and permitting

Father to relocate Children to Boston.

{21} First, neither the district court’s

ruling from the bench nor its written or-

der reflecting its oral ruling contains any
indication that it considered, much less ap-
plied, Section 40-4-9.1’s specific standard
for terminating joint custody. Instead, the
district court’s order reflects that it treated
the case as a custody modification, neces-
sitated by Father’s impending relocation,
and applied the standard for modifying
custody. This is most clearly evidenced
by the district court’s statement that “[t]
he burden of proof as to whether it is
in the best interest of the parties’ minor
children to relocate out of state with Father
or remain in New Mexico with Mother
does not lie with either party” This rule,
while a proper statement of New Mexico
law, applies in cases involving a relocating

custodial parent’s request to modify joint
custody, not terminate it. See Jaramillo,
1991-NMSC-101, €€ 5, 7, 26-27 (adopt-
ing a “procedure for relocation disputes”
in cases in which joint custody in both
parents is “continued” but one parent
seeks modification of the joint custody
arrangement in order to accommodate a
long-distance relocation). That a parent’s
relocation may support, even necessitate,
modification of a joint custody arrange-
ment does not support the altogether dif-
ferent conclusion that a custodial parent’s
proposed relocation justifies termination
of joint custody. Indeed, a parent’s reloca-
tion, alone, cannot establish the basis for
terminating joint custody absent a show-
ing that the relocation is “affecting the wel-
fare of the child” and that “joint custody is
no longer in the best interests of the child”
Section 40-4-9.1(A). Thus, had the district
court intended to terminate joint custody,
it would have been error to do so by rely-
ing on and applying the standard set forth
in Jaramillo. We, therefore, presume that
the district court’s application of Jaramillo
indicates that it intended only to modify—
not terminate—joint custody. See Holcomb
v. Rodriguez, 2016-NMCA-075, ¢ 28, 387
P.3d 286 (explaining that “where the re-
cord is unclear, we presume regularity and
correctness of the district court’s actions”
(alteration, internal quotation marks, and
citation omitted)).

{22} Second, to the extent the district
court and Lombardo believed that Fa-
ther’s relocation either necessitated or
itself provided a basis for terminating
joint custody and awarding sole custody
to Father, we conclude that this mistaken
belief was based on a misunderstanding of
the distinctions and relationship between
legal and physical custody and improper
use of the term “sole custody” during the
proceedings. This is most evident in Lom-
bardo’s testimony at the custody hearing,
where he explained that one of the reasons
he recommended that Father have “sole
legal custody with the exception of changes
to [Clhildren’s religious upbringing” is
that it is “pretty common in long-distance
relocation scenarios for there to be sole
legal custody for the decision-making”
that the parent with physical custody of
the children would logically be tasked

with making given that the other parent
would have “a significant difficulty in hav-
ing all the facts necessary to make those
kinds of on-the-ground decisions in a
community where they’re not residing”
In other words, because Father would be
in Boston with Children and would have a
better understanding of the local schools,
activities, medical facilities, neighbor-
hoods, etc., Lombardo recommended
that “Father make all decisions regarding
[Children’s] education, child care, health
care, ongoing activities, and residence.”
But the pragmatic need for Father to have
decision-making authority out of logistical
convenience does not supply a sufficient
legal basis to terminate Mother’s legal
custody of Children, particularly when in-
creased decision-making authority could
be allocated to Father without terminating
joint custody.’ See § 40-4-7(G) (providing
that the district court “may modify and
change any order . . . in respect to the . . .
custody . . . of the children whenever cir-
cumstances render such change proper”)
and § 40-4-9.1(J)(5)(d) (providing that
“[a]n award of joint custody means that
... decisions regarding major changesin a
child’s life may be decided by . . . allocating
ultimate responsibility for a particular ma-
jor decision area to one legal custodian”).
{23} Moreover, we note that other as-
pects of Lombardo’s recommendations
further support the interpretation that
what Lombardo was recommending was
not, in fact, termination of joint custody
but rather modified joint custody with
primary physical custody in Father. First,
Lombardo recommended that “Father
not change the children’s religious up-
bringing without Mother’s prior written
approval[,]” a recommendation plainly
inconsistent with a goal of terminating
Mother’s custodial rights. See § 40-4-9.1(L)
(2) (providing that “the authority and re-
sponsibility” to make decisions regarding
the child’s religion is encompassed within
an award of “custody”). Additionally,
Lombardo recommended that Mother
be listed as a parent on all forms and that
Father “immediately provide Mother
with the relevant information” regard-
ing decisions Father was empowered to
make. Lombardo explained that the rea-
son for these recommendations was that

“We note that the other reason given by Lombardo—that there had been “a substantive challenge in the co-parenting relation-
ship” between Mother and Father, meaning that Parents were engaging in “parallel” rather than cooperative parenting and decision-
making—is also an insufficient basis for terminating a parent’s joint custody. Cf. Alfieri v. Alfieri, 1987-NMCA-003, ¢ 27, 105 N.M.
373, 733 P2d 4 (explaining that it has been “recognized that a custodial parent’s demonstrated lack of cooperation [with the other
parent] and refusal to follow prior court orders concerning visitation may constitute grounds for a change of custody in an extreme

case” (emphasis added)).
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Representing Juveniles:
Abuse/Neglect vs. Parental Custody

by Kathryn E. Terry

J l 1

represent a child: abuse/neglect proceedings, juvenile
justice cases, guardianship cases, probate cases, civil
litigation cases, and parental custody cases. This article focuses
on representing a child in abuse/neglect cases and parental
custody cases from my experience as an attorney for children in

New Mexico.

There are many different areas in which a lawyer can

In both systems, the child’s attorney can file motions and
request relief. In custody cases, however, the judge has broader
discretion, while in abuse/neglect cases the state has authority
over the placement of the child. This decision can only be
overturned by a showing of abuse of discretion. Therefore, even
if a child, a child’s attorney, and the judge disagree with the
placement, the state’s decision will stand unless it is shown
that the state abused its discretion. In custody cases, the judge
has complete discretion over the time-sharing schedule and
physical custody of a child.

Abuse/Neglect Cases

Abuse/neglect cases involve children who have been taken

into custody by the state and are in foster care, relative
placement care, or another type of out-of-home placement.

See NMSA 1978, § 32A-4-1, et seq. In these cases, the state

is the legal custodian of the child and is responsible for the
child’s placement, education, scheduling and ensuring the child
receives medical, dental, counseling services, and visitation
with parents or other family members. All parties to an abuse/

neglect case, including children, have
a statutory right to counsel under the

Children’s Code.

For children under 14 years old, the
child is appointed a guardian ad litem
(GAL), an attorney who advocates
for the child’s best interests. The
GAL ensures the child has necessary
state services, safe and appropriate
placement, and time with family
members. The GAL also checks that
social workers and other agents of
the state are following stated policies
and laws. While a child’s wishes are
important and are to be considered, a
GAL advocates for the best interests
of a child.

For children over 14, the child is
represented by a youth attorney. If a
child is under 14 at the time a case
starts but turns 14 prior to the case ending, the GAL can
become the child’s youth attorney. In this role, the attorney

is appointed to advocate for the child’s wishes. This can be a
difficult role when a child wants something that is contrary to
his or her best interests, such as wishing to return to an abusive
parent. In these situations, the attorney can use the phrase “my
client has stated .. .” or “my client wants . ..” to indicate to the
Court that a child wants something that is contrary to his or
her best interests.

The attorney also has standing to challenge the evidence
provided by the state or the parents. Additional responsibilities
include meeting with the child prior to any proceeding,
attending treatment team meetings if the child is in treatment
foster care, attending individualized education plan meetings
if the child is in special education, communicating with
mental health professionals treating the child (with the child’s
consent if the child is over 14), reviewing medical or mental
health reports for the child, representing and protecting the
child’s cultural needs, and advocating for a child’s right under
federal laws such as the Americans with Disabilities Act and
Individuals with Disabilities Education Act.

Abuse/neglect cases tend to follow specific phases: custody,
adjudication, judicial review, permanency, termination of
parental rights, and dismissal. Each phase is dictated by
federal timelines based largely on the needs and timeline of
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the child. Children are now required to attend all hearings,
unless there is good reason for the child not to attend. Good
reason can include a therapeutic recommendation from the
child’s counselor that that child should not attend a hearing, a
child is in school, or it would be traumatic for a child to be in
the courtroom. A child 14 or older can choose not to attend
hearings. At each hearing, the GAL or youth attorney reports
the child’s progress to the court, voices the concerns, and states

the child’s wishes.

Custody. In New Mexico, almost all cases begin with a plan
to reunify the family and send the child home to the parents.
When a child is alleged to have been abused or neglected,

the state files a petition and an affidavit outlining the abuse
or neglect. If the petition is granted, an ex-parte custody
order is entered allowing for the state to have temporary legal
custody and for out-of-home placement of the child. The first
hearing that occurs is a custody hearing with expanded rules
of evidence to determine whether there is probable cause to
keep the child in state custody. The hearing officer or judge
does not make a determination regarding the parents’ actions
but decides whether the child should remain in state custody
for further proceedings. This hearing is required to be held ten
days after the ex-parte custody order is signed. NMSA 1978,
§ 32A-4-18.The appointment of the child’s attorney occurs at
the time the custody hearing is scheduled, therefore the GAL

or youth attorney has only a few days to prepare for the custody
hearing. From the custody hearing, a general assessment plan

is developed in which the parents and the child are ordered to
attend assessments and follow recommendations.

Adjudication hearing. Sixty days after the custody hearing is
held, the court is required to hold an adjudication hearing—a
trial to determine if the parents abused or neglected their
children. NMSA 1978, § 32A-4-29. The adjudication hearing
pertains only to events that occurred from the time the state
was contacted regarding potential abuse or neglect until the
time of the custody hearing. The child’s attorney will often take
a position regarding the state’s case, but the burden of proof

is on the state, not on the child. By this point in the case, the
GAL or youth attorney should have met with the child and
interviewed foster parents, teachers, and other people close to
the child. The attorney may also have observed a supervised
visit between the child and the parents. The GAL or youth
attorney can question and call witnesses at the adjudication
hearing, but this is not required. The attorney for the child

will again give a report to the court regarding how the child is
doing and will let the court and the state know if there are any
other services the child needs. If the court determines there
was no abuse or neglect, the case is dismissed and the child is
returned home. Sometimes there will still be recommendations

f ling.
of counseung continued on page 12

During divorce,

sometimes we do
‘things we regret.

A good lawyer can help
clients avoid costly mistakes

by diffusing the situation, reframing
what the client is going through for the
court, helping the client with coping
techniques and, if necessary, even by
delaying important decisions.

I've spent my whole career developing
the skill set to effectively advocate for
emotional clients. Read how on

www.waltherfamilylaw.com.
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by Mary Ann R. Burmester

ivorce is hard enough without the stress of going to

court and having a stranger in a black robe make binding

decisions that affect every aspect one’s life. Fortunately,
mediation and collaborative divorce are two excellent alternates
to the court divorce process. Part one discusses mediation and
part two discusses collaborative divorce.

pa’zt One -

Mediation and related options:

Typically, couples want to make the divorce process as painless,
quick and inexpensive as possible. Mediation can be used to
settle the divorcing couple’s issues before or after the divorce
petition is filed. Custody and financial issues can be resolved
together or separately through private mediation, court-afhiliated
mediation, and settlement facilitation.

Private Mediation:

Private mediation is definitely worth
consideration. In private mediation the
parties pay a neutral professional, who
does not represent either party, to help
negotiate an acceptable agreement.

While therapists and accountants can
and do serve as private mediators, it is
best to use a domestic relations lawyer-
mediator, especially if the couple wants the mediator to draft
the settlement agreement and court pleadings, or to review

and revise pro se forms completed by the couple. The couple

can tap the expertise of other professionals while still using an
agreed lawyer-mediator. If the parties need expertise in financial
matters, they can consult an agreed accountant or divorce
financial planner. An experienced child psychologist or family
therapist can help the parents work through disputes concerning
the children.

The private mediator must remain neutral throughout the
relationship with the parties to insure a successful divorce
mediation. The parties should meet together with the lawyer-
mediator at the initial consultation. This prevents the potential
conflict of interest that may arise if the lawyer-mediator meets

mediation and
collaborative divorce are
two exce[[ent a[te’mates to

t/le couit c/iuo’zce process.

separately with either spouse. Also, all communications between
the parties and the mediator should be sent simultaneously. This
keeps everyone on the same page and prevents the appearance of
one party trying to get the mediator to take his or her side.

Private mediation can take place in one or more meetings.
Participation by well-prepared parties will result in more
productive meetings. Before the mediation meeting, the parties
need to provide the mediator with documents necessary:
* To allocate property and debt, both community and separate;
* To address custody, if applicable, a draft parenting plan;
* To calculate child support, the allocation of time-sharing,
the gross income of each parent, the cost of the child’s health
insurance, the work-related daycare expenses, and additional
expenses such as private school tuition; and
* To evaluate the need for alimony, the
average monthly income and expenses of
each spouse.
* If an agreement is reached, it must
be memorialized in pleadings that
are submitted to the judge for review,
approval and filing. The lawyer-mediator
or the parties’ lawyers may draft and
submit these documents. The parties
pay for the private mediator and
their lawyers’ time preparing for and
attending the mediation.

Family Court Services:

Mediation through services affiliated with specific courts is
different than private mediation. Court-affiliated mediation usually
focusses on child custody, visitation and co-parenting issues. The
mediator does not address child support, alimony, and property and
debt division. The parties share the court affiliated mediation fees,
allocated in accordance with their relative incomes. If an agreement
is reached, the family court mediator submits it to the court.

Settlement Facilitation:

Settlement facilitation is a form of mediation that is usually
ordered by the judge. It can also be agreed upon by the parties
or their attorneys. A neutral professional, usually a lawyer or a
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lawyer-accountant or psychologist
team, serves as settlement facilitator.
Settlement facilitation is usually done
in one meeting, either half-day or
full-day. Often, there is more arm-
twisting and time pressure involved
in settlement facilitation than in
private mediation. For example, the
parties may not be able to get a trial
date set until they have engaged in
the settlement facilitation process.
The settlement facilitator will offer an opinion on the various
resolutions proposed and on how a particular judge may rule if
the case goes to trial. A good settlement facilitator provides a
“reality check” for the parties.

As in private mediation, the parties provide financial
information to the facilitator in advance. In addition, the
parties may each provide a statement of what it proposes

as a resolution to the issues. As in private mediation, if an
agreement is reached, it must be memorialized in pleadings
that are submitted to the judge for review, approval and
filing. The parties pay the facilitator for his or her time. If the
parties are represented, they must also pay their attorneys for
representation at the settlement facilitation.

Mediation, including settlement facilitation, does not work
for all divorcing couple. For example, if there is a history of
imbalance of power in the relationship, the subordinate spouse
may give up too much in the settlement to avoid further
conflict. This often occurs when there is a history of domestic
abuse. Another example is where one of the spouses knows
the entire financial picture and the other does not. If there is a
lack of trust or poor information sharing, one spouse may hold
on to unreasonable expectations about the amount of child
support, alimony and_property he or she should receive in the
divorce. Although mediation is not easy or inexpensive, most
divorcing couples prefer to settle their disagreements through
mediation, to going through the time, emotional trauma and
financial expense of a trial. The couple retains more control
over the outcome than when a judge makes the decisions. Each
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party knows what is most important to
moving on, and knows what they must
have and what they can live without.
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Collaborative Divorce:
Collaborative divorce allows couples to
resolve their conflicts through a series

of constructive meetings between the

two spouses and a professional team.

The parties enter into a contract before
divorce proceedings are initiated. In the contract they commit
to transparency regarding finances and to honesty about what
is best for their children and for each other. As with mediation,
the objective is to empower the couple to decide the outcome
without resorting to the court for resolution. To that end, a
team of professionals, which usually consists of a lawyer for
each spouse, a neutral financial analyst, a neutral mental health
professional or “divorce coach”, and a parenting coach.

The team’s financial analyst helps the parties focus on a
financial settlement that takes into account the short and
long term well-being of both parties. The team’s mental
health professional, or divorce coach, helps both sides reach
a level of emotional understanding necessary to negotiate in
good faith. This can mean working through the anger, hurt,
sadness and frustration that often comes with the death

of the marriage. The team parenting coach talks to both
parents to find out what is really motivating their custody
concerns, and to urge the consideration of their children’s
development over time.

There are many reasons to see the collaborative divorce
process through. If the process fails, the lawyers are
disqualified from representing the spouses in court and the
professional team members cannot testify as experts for a
single party in court. The “carrot” in collaborative divorce is
the parties’ financial investment in the process, its privacy,
and control of the negotiations through the team effort. The
“stick” is losing the team support if one party pulls out, and
the financial and emotional detriment caused when the case

continued on page 11



Setoffs May Protect

Marital Property Settlements

in Chapter 13 Bankruptcy Proceedings

by Don F. Harris

recent New Mexico
bankruptcy court
case has offered

family and bankruptcy
lawyers a new way to protect
an ex-spouse owed money or
property when the other ex-
spouse files for Chapter 11 or
13 bankruptcy.

Many Marital Settlement
Agreements (“MSAs”) will
create debts that flow from
one ex-spouse to the other.
Often those MSAs have
obligations that go both
ways. For instance, an MSA
might require one ex-spouse
to pay four credit cards and
a student loan, and the other
ex-spouse is to pay a lump
sum property settlement,
some other credit cards,
alimony, and child support.
Such mutual debts can function as setoffs, and these offer the
most potential protection for each spouse.

A more familiar setoff arises when a bank has lent money to a
borrower and the borrower has a deposit account at the same
bank. If the borrower has defaulted on the loan to the bank,

the bank need not allow the borrower to withdraw money from
the deposit account.! The Bankruptcy Code treats the right to
setoff the same way it treats a lien.? A lien, or secured claim, on a
property allows a creditor to look to that property to enforce the
debt. For instance, a car lender can seize the vehicle when the
loan is in default. Someone with a right to setoff can, in effect,
seize the money (by withholding it) owed to the party in default.

'The bankruptcy code states, in relevant part:

[T]his title does not affect any right of a creditor to offset a
mutual debt owing by such creditor to the debtor that arose
before the commencement of the case under this title against
a claim of such creditor against the debtor that arose before
the commencement of the case .. ..}

Property settlements included in MSAs can be discharged in
Chapter 13 bankruptcy cases, but not those under Chapter 7.
Although a property settlement cannot be discharged by an

individual in Chapter 11 either, a debtor could potentially spread
out property settlement debt arising from a divorce over many
years. Family and bankruptcy lawyers will often look out for
property settlements after a divorce, and recognize that the debt
can, potentially, be eliminated in a Chapter 13 case.

But what about setoffs in such settlements?

In re Williams, a 2018 case, addresses this issue and is potentially
helpful for family lawyers evaluating setoffs created in divorce
judgments.*

In Williams, I represented Steve Williams, whose ex-wife
Tanya had filed a Chapter 13 bankruptcy. Tanya and Steve
were divorced not long before the bankruptcy was filed. Their
MSA required Steve to pay Tanya a monthly lump sum to
include alimony and her share of Steve’s military pension, as
the marriage did not have enough overlapping years with the
military service for the government to divide the pension. In
return, Tanya was required to pay certain debts, including a
Wells Fargo credit card that was in the name of both parties.

When Tanya filed her Chapter 13 petition, she stopped paying
the Wells Fargo credit card. Steve continued paying the alimony

New Mexico Lawyer - September 2019 7



and the monthly property settlement payments. This forced
Steve to also pick up the Wells Fargo tab while continuing to
pay Tanya. Steve was retired and on a fixed income. He was

not happy that the deal he struck in the MSA was immediately
threatened by the bankruptcy filing.

'The problem for Tanya was that Steve was paying her money
under the same MSA that required her to pay the Wells Fargo
account on Steve’s behalf. This created obligations going in
opposite directions, which in turn created a right to setoft.

I filed a secured claim in the bankruptcy case for Steve, and

I objected to the Chapter 13 Plan for “not providing for” (i.e.
ignoring) Steve’s secured claim. The judge ruled in Steve’s favor,
and the case ultimately was converted to a Chapter 7 case. The
parties settled regarding the offsetting claims.

By comparison, a family lawyer might go into state court and ask
for a “credit” against alimony or property settlement payments
for debts that the ex-spouse had to pay, but should not have. It is
the same concept.

Williams is a very important and well-reasoned opinion. It is

also helpful for family practitioners in general as it goes through
the common law of setoff, an issue that can arise in family

court cases involving MSAs. Williams does not address whether
a child support obligation could be a setoft in a Chapter 13
bankruptcy proceeding, as that issue was not presented. Some
state courts have held that child support cannot be set off against
other debts.> Williams also does not address the interesting
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issue of whether a family law attorney can transform a property
settlement into a Domestic Support Obligation—generally
child support and alimony, not dischargeable in any bankruptcy
proceeding—through artful drafting.®

If'a Chapter 13 bankruptcy is pending, an existing MSA and
the issue of setoffs should be raised first in the bankruptcy
court rather than state court. It could violate the bankruptcy
automatic stay to proceed to state court while a Chapter 13 case
is pending.” Although state courts can address this issue after
the bankruptcy is complete, best practice would be to ask the
bankruptcy court for relief. l

Don Harris is recognized as a bankruptcy specialist by the American
Board of Certification, and he devotes a substantial portion of his
practice to family law.

Endnotes

! Citizens Bank of Maryland v. Strumpf, 516 U.S. 16 (1995);
11 U.S.C § 553.

211 U.S.C. § 506(a)(1).

311 U.S.C. § 553(a)

* In re Williams, 2018 WL 3559098 (Bankr. D.N.M. 2018).

> E.g., Koren v. Koren, 279 A.D.2d 829 (N.Y.Sup.Ct. 2001).

¢ See 4 Collier on Bankruptcy 4 523.11[6] (16" ed) (label in
agreement not controlling, but may help).

7 In re Foster, 574 B.R. 19 (Bankr. D. Maine 2017) (ex-wife
sanctioned by bankruptcy court for seeking to modify divorce
orders without getting permission from bankruptcy court).
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by Sheryl L. Saavedra, Esq. and Harold O. Atencio, Esq.

“My biological clock is TICKING LIKE THIS (foot stomping) and the way this case is going,
I ain’t never getting married [or having babies|! — My Cousin Vinny.

he options for

adoption (babies

created through sex)
and assisted reproductive
technology (babies created
without sex) are changing,
with advances in technology
and changes in social
norms. There are more
single mothers choosing
to parent their children.
There are more women
electing to delay their child-
bearing years in favor of
career advancement. There
are more non-traditional
couples who wish to raise
children. Each of these
changes in parental culture
is taking place on a global
scale. As a result, more
and more individuals and
couples are turning to
alternative ways to create
their families. This raises
new issues for attorneys
helping clients navigate the
legal process.

Adeption:
Adoption has historically
been a popular method for
growing or creating a family for infertile couples and in those
instances where caring for a child born to a family member
becomes necessary. Today, fewer newborns are available for
adoption. Birth control efforts have largely been more eftective
among teenagers as birth control becomes more readily
available and sex education becomes more widespread. A
society with fewer unplanned pregnancies is a society with
fewer newborn children available for adoption.

It is also more socially acceptable for a woman to choose

to raise her child as an unwed mother. Young women that
opposed abortion, but were not finished with their education
or financially secure, would consider placing their child for
adoption in previous decades. Today, those same women

are finding ways to raise their children with the help of

government assistance,
family assistance and plain
grit.

'The way adoptive parents
are selected has also
changed from adoption
agencies selecting a
potential adoptive family

to birth parents selecting

an adoptive family based

on the attractiveness of the
adoptive family’s profile—
usually presented online,
using expensive videos.
When Angelina Jolie and
Brad Pitt wanted to adopt
another child, they had their
pick. However, a couple in
their 40’s with a high school
education and a low paying
job at Walmart might

never be selected by a birth
mother to adopt her child.

In New Mexico, the
Children, Youth and
Families Department
continues to be an
inexpensive resource for
potential adoptive parents;
however, many of the
children available for adoption from CYFD are drug and
alcohol exposed in utero or, if older, have been traumatized for
a significant portion of their young lives. Many of the children
that have been in CYFD custody will need a parent that is
educated and equipped to raise a child with bonding and
attachment issues or other special needs. CYFD also has a legal
mandate to attempt to place children with relatives, prior to
finding a non-relative adoptive placement. A whole industry of
legal representation now exists to represent foster parents who
want to intervene in the abuse and neglect case to advocate for
a child whom they may have had in their custody for several
years, sometimes since birth.

The cost of adoptions has increased by a factor of four and
adoption matters are not easily litigated pro se. The federal
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adoption tax credit, which has recently increased from a
maximum of $13,810 to a maximum of $14,080 per adoption

does provide some assistance to families adopting a child, but

excludes step-parent adoptions. See 26 U.S.C. §23.

Second parent adoptions are another option for step-parents
or where the parties simply elect to cohabitate or co-parent.
Second parent adoptions can also involve any other person
that serves in the role of parent or primary caretaker of a child,
including a grandparent, close friend, or other relative. The
second parent adoption is a way of protecting a child from

an absent parent or foster care in the event of the custodial
biological parent’s terminal illness or death.

Delayed family creations may result in scenarios where parents
are waiting longer and longer to have children, only to find that
when they are ready, they are unable because of advanced age
or subsequent medical conditions. Because there is a limited
supply of children available for adoption nationally, potential
adoptive parents may wish to consider artificial reproductive
technology to create families.

Artifictaf Reproduction:

Options in artificial reproductive technology (ART) include
sperm donation, artificial insemination, egg retrieval/egg
donation, in vitro fertilization (IVF), intracytoplasmic sperm
injection (ICSI), embryo donation, gestational carriers (rent

a womb), pronuclear transfers and spindle nuclear transfer
(three parent DNA). Potential parents are sometimes able to
utilize their own genetic gametes, sperm or eggs if they want a
child that is genetically related to them. Recently, vitrification
methods to freeze human eggs have given women the ability to
freeze their eggs at a time when their fertility is at its highest
without the need to know who the genetic father of the child
will be. Previously, only embryos had a high rate of successfully
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surviving the freeze and thaw
necessary for long term storage.

Increasingly, individuals

and couples seeking to have
children are more concerned
with having a child than with
taking the appropriate legal
steps to ensure that parentage
issues are properly addressed.
There have been cases in which
a cooperative sperm donor

gets sued for child support by
the State when the same sex
female couple splits up and the
custodial parent obtains state
financial assistance. Mintz v.
Zoernig, 2008-NMCA-162, 198
P.3d 861. Litigation has ensued
between same sex couples
disputing custody of a child
when both parents were raising
the child that is genetically
only the child of one of the parents. Chatterjee v. King, 2012-
NMCA-019, 280 P.3d 283. On more than one occasion, a
gestational carrier has refused to allow selective reduction

of one or more fetuses in a multiple fetus pregnancy when
requested to do so by the intended parent(s). Cook v. Harding,
190 F.Supp.3d 921 (C.D. Cal. 2016).

Consultations and properly drafted contracts are more
important than ever. Ethical considerations can be complicated.
Assisted reproduction is occasionally referred to as collaborative
reproduction. This is because both the intended parent(s), the
individual or individuals who intend to raise the child and

the gamete donor(s) and/or the gestational carrier will begin
the process with the same goal—the creation and birth of a
healthy child for the intended parents to raise and support.
However, the interests of the parties to an assisted reproductive
contract may diverge during the pregnancy or after the

birth. A misunderstanding of their rights and obligations at

the beginning of the process, or a failure to consider all the
ramifications of the contractual agreements, together with

the fact that a pregnant woman has certain constitutionally
protected rights, may result in problematic outcomes.

'The cost of finding an agreeable donor, a gestational carrier and
a highly qualified reproductive endocrinologist can be extreme.
Gestational carrier services run between $25,000 and $40,000,
in addition to her expenses. Gestational carrier companies
charge between $20,000 and $25,000. The endocrinologist can
charge $10,000 and up. Legal fees for counsel representing
each side can be $2,000 to $6,000. As technology advances,
some of the costs involved may be reduced; however, the trend
has been that gestational carrier fees are increasing rather

than decreasing. Intended parents or parents without financial
resources often seek a donor or gestational carrier willing to
volunteer, creating a whole other host of legal issues.



As adoption becomes less
available, ART becomes a

more viable and sought-after
option. ART gives the intended
parent(s) the ability to select

a donor or gestational carrier
rather than waiting for a birth
parent to select them. The
intended parent(s) can contract
with a gestational carrier
regarding health and safety
concerns that are not possible
to address in adoption. For
example, a gestational carrier
contract frequently restricts a
carrier’s right to travel in areas
where Zika is a risk, what a
carrier will eat, whether a carrier
may engage in certain sports,
and can even require drug
and/or alcohol testing during
pregnancy to protect the unborn
child in ways that are not
practicable in adoption.

Overall, ART is becoming more common and adoption less
common. This is also true on an international scale. Intended
parents are traveling and contracting with gestational carriers
from other countries when the home state of the intended
parent(s) does not permit them to enter into a contract with a
gestational carrier. Ironically, in those cases, in order to avoid
limitations on single or same sex intended parents, attorneys
will use adoption law to secure parental rights following the

birth of a child born through ART.

Divorce without Court continued from page 6

While adoption is more budget friendly than ART, the cost of
both adoption and ART gives the wealthy an advantage. This is
not to say that there are not options for those of lesser means,
but those individuals and families will need to be more creative
or lucky in their search for a child if they are not able to create
a child through their own sexual encounters.

Sheryl L. Saavedra has been practicing family law for 25 years

and is an attorney with Batley Powers Family Law, PA. Harold

O. Atencio owns Peak Legal Group, has been practicing Adoption
and Assisted Reproduction for over 25 years and is a fellow of the
Academy of Adoption and Assisted Reproduction Attorneys. Hal and
Sheryl are husband and wife, practicing similarly, but separately.

ends up in court. The incentives to stay the collateral divorce
course make it an excellent option for resolving a divorce.

After the divorce is finalized, the collaborative divorce process
provides the parties with the continued support of the
professional team that helped craft the divorce agreements. This
is a valuable resource for the parties when questions regarding
parenting and financial issues arise post-divorce.

Although paying for two lawyers, a financial expert, a divorce
coach and a parenting coach may sound exorbitant, the parties
are actually getting the most for their money in collaborative
divorce. The idea of the team is to utilize the correct skill set at
the most cost-efficient price. The parties pay the professional
who has the expertise to assist on each issue of contention.

Conclusion:

Mediation and collaborative divorce provide alternatives

to litigating a divorce or custody case and are well worth
considering. When parties reach an agreement they can live
with, they are more likely to honor its terms than when the
terms are imposed by a stranger in black robes. With an agreed
resolution the entire family is better able to move forward to
the next chapter in life.

Mary Ann R. Burmester has been practicing family law for more
than 30 years. She practices with NM Divorce && Custody Law
LLC. She serves on the board of directors of the State Bar Family
Law Section and the New Mexico Collaborate Practice Group and
is a fellow of the American Academy of Matrimonial Lawyers.
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Representing Juveniles: Abuse/Neglect vs. Parental Custody

Parents may take a plea to avoid a trial.
These proceedings are civil, not criminal,
therefore the plea agreement can only be
used in further abuse/neglect proceedings
and cannot be used in any criminal case.
If a criminal case is pending, a parent
may receive use immunity so nothing in
the abuse/neglect case can be used in the
criminal proceeding. From the trial or
plea, the court will order a treatment plan
with specific services for the child and the
parents.

Judicial review. Ninety days after the
adjudication hearing, the court holds

an initial judicial review. This is an
opportunity for the court to obtain
information on whether the parents are
working through their treatment plans,
how the child is doing in the out-of-home
placement, whether the child has moved,
and whether any changes need to be made to placement,
visitation, or treatment plans. The state must demonstrate that
it is making reasonable efforts to reunify the child and the
parents.

Permanency hearing. Six months after the initial judicial
review, the court holds a permanency hearing. At this hearing,
the state is responsible for recommending either reunification
if the parents are making progress, or that the plan should be
changed to guardianship, adoption, or a planned permanent
living arrangement. If a child is with family members who are
partly working their plans, but need more time, guardianship
might be an appropriate option. If the parents are not working
their plan and not making any progress in eliminating the
causes and conditions that brought the child into custody and
the child is under 17 years old, the plan is likely to be changed
to adoption. The plan can be changed back to reunification if a
parent begins making progress.

For a child 16 or older who does not want to be adopted, the
state can create an independent living plan for the child. This
involves an assessment of the child’s skills and needs, along
with an application for the child and the social worker to
complete. In New Mexico, a child living independently can
receive benefits such as Medicaid, a housing stipend, tuition for
college or trade school in New Mexico, and additional supports
for finding a job or enrolling in school. Some of these benefits
can be available until the child is 26. The youth attorney for the
child is responsible for assisting the child with the applications,
making sure the appropriate appointments and assessments

are done, and advising the child on the child’s rights and
responsibilities throughout the process.

Termination of parental rights. If a parent continues to fail to
make progress with his or her treatment plan, the state can file

a motion for termination of parental rights. The state has the
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continued from page 4

burden of proving that it made reasonable efforts to help the
parents and that the parents failed to make sufficient progress
or change the concerns that led to the state taking custody of
the child. In New Mexico, if the state does not file the motion
for termination of parental rights and the child is over 14, the
child has a right to file the motion and request attorney fees be
paid by the state. If a parent does not wish to go through a trial
on the motion for termination of parental rights, a parent can
voluntarily relinquish his or her rights to the child.

Dismissal. Subsequent permanency hearings are held every

six months until the child is returned home, adopted, or the
case is otherwise dismissed. Once the adoption, guardianship,
or transition to independent living is complete, the case is
dismissed. A case is also generally dismissed when a child turns
18, by which point one of the above events is likely to have
occurred.

Parental Custody Cases

In contrast to an abuse/neglect case, in a parental custody case
a child does not have any statutory or rule-based right to an
attorney. Instead, the appointment of an attorney for a child is
discretionary, based on the facts, circumstances, and needs of
the child. Here, a child can be appointed a GAL in a parental
custody case regardless of the child’s age. The GAL is required
to investigate by interviewing all parents or parties involved

in the case, interviewing the child, interviewing mental health
professionals and any other professionals the GAL deems
necessary, and reviewing any documentation the GAL deems
necessary. In custody cases the GAL have more active role

in making formal recommendations to the court for the best
interests of the child, including legal or physical custody, time
sharing, choice of school, choice of religion, extracurricular
activities, or any other issue that is disputed between the
parents. The GAL can be appointed for a limited purpose
(determining what school the child should attend) or for more
general purposes. The GAL, as an advocate for the child, often



provides suggestions and guidelines
for the parents on issues such as
communication.

Pursuant to New Mexico Statutes,
when a child is 14 or older and

the court is considering a change

in custody, the court is required to
consider the child’s wishes. The court

is still required to act in the child’s best
interests. In practical terms, children
who are 17 and whose parents are in

a high-conflict custody case are likely
going to have more say in where they
spend their time. Teenagers often “vote
with their feet” as they get closer to
turning 18. An attorney representing an
older teenager can help that child voice
concerns and can help the child and
parents better communicate so they can
improve their relationship and decrease
conflict.

'The appointment of a GAL is rule-based in New Mexico,
not statutory-based. There are no set phases or timelines for
ongoing parental custody cases, and appointments can have
a specific duration or can be indeterminate. Additionally, the
appointment of a GAL can occur at the beginning of a case,
for example in a particularly contentious divorce proceeding,
or after years of litigation. If no expiration date is included
in the order appointing a GAL, the only event that would
automatically trigger the end of the GALs appointment is a
child turning eighteen. If the child still requires a GAL after
the expiration date set out in the order, either parent or the
GAL can request that the appointment be extended. Similarly,
if there is no expiration date, either parent or the GAL can
request termination of the GALs appointment.

A GAL in a parental custody case often has wide discretion
and, upon the agreement of the parties, can be given arbitration
authority for certain decisions. Once recommendations are
made, if a parent objects to the recommendation, the GAL
gives an oral report regarding the investigation and the
recommendations and can be questioned by the parents or the
parents’attorneys. GALs can also call witnesses and cross-
examine any witnesses who are called by the parents.

In custody cases, a GAL also has the role of being a referee
between the parents. GALs are usually appointed in high-
conflict custody cases, when the parents cannot agree on
decisions for their child. Often the parents have been through
multiple professionals, including a parent coordinator, a custody

LI

evaluation, or additional mental health assessments prior to
the appointment of the GAL. Sometimes the case has been
pending for a long time as the judge has attempted to work
out the disputes between the parties. Often, the appointment
of a GAL is a last-resort option. In custody cases the GAL is
an arm of the court that serves as the court’s eyes and ears in
helping the court determine what decisions are in the child’s
best interests.

Conclusion

In each system, the attorney gives the child a voice by reporting
to the parties and to the court what the child wants and

how things look from the child’s point of view. An attorney
appointed in a parental custody case may have more authority
to make recommendations to the court about specific issues,
whereas an attorney appointed in an abuse/neglect proceeding
is more of a check and balance. In both, attorneys have an
opportunity to change the outcome for a child. In custody
cases, that change might be decreasing the conflict between
two parents or creating a less disruptive time-sharing plan.

In abuse/neglect cases, the change might be providing a

better home and a more stable foundation for a child. These
changes can fundamentally affect how a child develops, what
opportunities the child might have in the future, and the child’s
mental health. Being an attorney for a child, regardless of the
system, is a powerful role that comes with specific duties and
significant responsibilities. H

Kathryn Terry practices family law with a passion for the welfare
of children. She served on the board of the Childrens Law Section of
the New Mexico State Bar for eight years

Articles printed in this publication are solely the opinion of the authors. Publication of any article in the New Mexico Lawyer is not
deemed to be an endorsement by the State Bar of New Mexico or the Board of Bar Commissioners of the views expressed therein. The
New Mexico Lawyer’s purpose is to provide an educational resource for all members of the State Bar on matters related to the justice
system, the regulation of the legal profession and the improvement of the quality of legal services.
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I hope you enjoyed my article
in this month’s edition of the
New Mexico Lawyer.

I am certified by the American

Board of Certification in the
areas of Business Bankruptcy
Law and Consumer Bankruptcy
Law. I also devote a considerable
amount of my practice to

' complex family cases and

. divorces.

Like the Williams case, discussed in my article, bankruptcy and family legal issues often
collide in court after the fact.

There are so many missed opportunities for family lawyers and bankruptcy lawyers to work
together prior to the Marital Settlement Agreement being drafted. This is especially the
case if the parties are getting along reasonably well, and have significant debt to manage
and assets or income to protect from creditors.

There are ways to protect assets and discharge debts that could be lost if the parties only
seek bankruptcy relief after their divorce is done. Let’s work together on the front end.

Please contact me with your questions and I look forward to working with you to help your clients.
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Advance Opinions

he believed it was important for Mother
“to be able to obtain information for her-
self, to be able to evaluate and know for
herself . . . how [Children] are doing and
what kinds of treatment they’re receiving”
Finally, Lombardo described his timeshar-
ing recommendation as providing Mother
with “seven opportunities for extended
visitation” throughout the year, including a
six-week period during Children’s summer
break, which Lombardo noted was “pretty
good frequency given the long-distance
relocation” In other words, Lombardo’s
timesharing recommendation included
“significant, well-defined periods of re-
sponsibility” for Children consistent with
an award of joint custody. See § 40-4-9.1(])
(1) (providing that “[a]n award of joint
custody means that . . . each parent shall
have significant, well-defined periods of
responsibility for the child”).® Thus, by all
indications, Lombardo’s recommendations
sought to maintain for Mother an “equal
voice” in Children’s upbringing, i.e., joint
custody, to the extent practicable under
the circumstances. See Strosnider, 1984-
NMCA-082, ¢ 18.

{24} Finally, on the entire record before
us it is apparent that even if Father in-
tended to seek sole legal custody, he failed
to present the sort of proof necessary to
have the court grant such a request under
the applicable statutory standard. Indeed,
on appeal Father identifies nothing other
than his relocation as a “substantial and
material change” to support a change in
custody, cites Jaramillo, 1991-NMSC-101,
then goes on to list evidence supporting
each of the best-interest factors to support
modification of custody in accordance
with Jaramillo. This reflects one of two
things: either that Father did not intend
to terminate joint custody and sought
only to modify custody and prove that it
was in Children’s best interests to relocate
with him to Boston in order to be granted
primary physical custody, or that Father
did not understand, and thus could not
meet, his burden to effectuate termina-
tion of joint custody. In either case, we
are satisfied that the absence of the kind
of evidence necessary to terminate a par-
ent’s legal custody—particularly Father’s
failure to even identify, much less prove,
a change of circumstance sufficient to
warrant termination—further supports an
interpretation of the district court’s order
as modifying rather than terminating joint
custody.

{25} For the foregoing reasons, we con-
clude that the district court did not intend
to terminate joint custody, that its order
affected modification—not termination—
of joint custody in order to allow Father
to relocate with Children to Boston, and
that Mother and Father continue to share
joint custody in Children. The next ques-
tion, then, is whether the district court’s
modification of joint custody should be
affirmed.

B. The District Court Did Not Abuse its
Discretion in Modifying Legal and
Physical Custody and Permitting
Father to Relocate to Massachusetts

{26} Upon a party’s motion to modify

an existing joint custody arrangement

due to a custodial parent’s relocation, it

“becomes incumbent on the [district]

court to consider as much information as

the parties choose to submit, or to elicit
further information on its own motion

..., and to decide what new arrangement

will serve the child[ren]’s best interests”

Jaramillo, 1991-NMSC-101, € 27. “The

guiding principle in child custody deter-

minations is the best interests of the child”

Hough, 2017-NMCA-050, ¢ 28. “In such

a proceeding, neither parent will have

the burden to show that relocation of the

child[ren] with the removing parent will
be in or contrary to the child[ren]’s best
interests” Jaramillo, 1991-NMSC-101,
¢ 27. Rather, “[e]ach party will have the
burden to persuade the court that the
new custody arrangement or parenting
plan proposed by him or her should be
adopted by the court[.]” Id. Ultimately, the
district court must “adopt the arrangement
or plan that it determines best promotes
the child[ren]’s interests.” Id. The district
court must consider the applicable statu-
tory factors for determining what is in the
children’s best interests, and its determina-
tion will be affirmed if its order reflects
that it considered the relevant factors. See

Thomas v. Thomas, 1999-NMCA-135, € 16,

128 N.M. 177,991 P.2d 7 (noting that “the

trial court did not make point-by-point

findings to correspond to the statutory fac-
tors” but concluding that the court’s order

“sufficiently tracks the factors, indicating

that the court considered them in making

its decision”).

{27} Here, the district concluded that

granting Father’s motion to relocate Chil-

dren to Boston would be in the best inter-
ests of Children. In support of this conclu-
sion, the district court made numerous

findings, including that: (1) Mother has
“mental health issues” that “are difficult to
correct”; (2) Father “is within the normal
spectrum” according to the psychological
testing that was administered; (3) “Father
is more likely to promote co-parenting
with Mother”; and (4) Children “are less
likely to have problematic outcomes as
adults and . . . more likely to have a quality
relationship with each parent” if they “live
primarily with Father[.]” Notably, Mother
does not challenge whether these findings
are supported by substantial evidence,
meaning they are binding on this Court.
See Seipert v. Johnson, 2003-NMCA-119,
€ 26, 134 N.M. 394, 77 P.3d 298 (“An
unchallenged finding of the trial court is
binding on appeal”). Rather, Mother prin-
cipally complains that the district court
failed to consider the wishes and needs of
Children and “any negative impacton. ..
Children that would be caused by a change
in custody” The record does not support
this contention.

{28} The district court specifically ac-
knowledged that Children “do not want to
relocate with Father” and that “[t]hey would
like to remain in Los Alamos where they go
to school and where their friends are cur-
rently located” The district court also noted
that Children “are doing well in their current
schooling”” In other words, the district court
considered Children’s wishes regarding
relocation and recognized that there were
factors weighing in Mother’s favor and
against permitting relocation. But the fact
that certain factors weighed against reloca-
tion does not compel the conclusion that
the district court erred by ordering reloca-
tion. Additionally, we disagree with Mother
that the district court failed to consider the
possible “negative impacts” on Children
resulting from, or “risks” associated with re-
location. The district court specifically found
that Children “are at an age that gives them
the biggest opportunity to adapt positively
to any relocation with Father” This finding
is supported by Lombardo’s testimony that
Children’s resilience, cognitive capacity,
and ages were predictive of a successful
relocation. And implicit in this finding is
the district court’s acknowledgment, and
rejection, of Mother’s argument that reloca-
tion could put Children at a “significant” risk
“of acting-out and self-harming behaviors”
In other words, the record indicates that the
district court considered all of the factors
necessary in determining whether relocation
was in the best interests of Children.

Indeed, the district court’s order denying Mother’s motion for reconsideration includes a finding that Children “will still have

significant blocks of time with their Mother”
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{29} We conclude that the district court
did not abuse its discretion in modifying
joint custody, awarding primary physical
custody to Father, and granting Father’s
motion to relocate Children to Boston.

III. Mother’s “Due Process” Arguments
{30} Mother argues that the district
court’s custody determination deprived
Mother of her constitutional right to due
process of law. She specifically contends
that: (1) psychological evaluations relied
on by the district court in its judgment
“were not conducted in the ordinary
manner”; (2) the district court erred by
granting in part the motion for a protec-
tive order sought by Judy Baker, Children’s
therapist, thereby limiting Mother’s ability
to depose Baker and leading to Mother’s
“inability to cross-examine [Baker] on
critical issues”; (3) “ordinary procedures
for modifying joint custody were not fol-
lowed”; (4) “there is both the appearance
of bias, as well as actual bias” in this case,
depriving her of her “procedural due pro-
cess right to have her case decided in a fair
and impartial way”; and (5) the result in
this case constitutes a violation of her and
Children’s “substantive due process rights
to pursue their familial relationships.”

{31} Mother first argues that the district
court’s judgment “is also infirm because it
rests on psychological testing conducted in
a highly unorthodox and improper man-
ner” While Mother includes this argument
under the umbrella of “due process” viola-
tions, she provides no explanation of how
admission of and the district court’s reli-
ance on psychological test results—even
if arrived at through an “unorthodox”
process—deprived Mother of due process.
She does not even mention “due process”
or cite a single authority in support of her
conclusory contention that “[i]t should
shock the judicial conscience that mental
and emotional disorders that have never
been diagnosed can be bandied about in
[such a] fashion to deprive a parent of
custody of her children” Instead, Mother
effectively argues that the district court
should not have adopted Lombardo’s rec-
ommendations in light of Mother’s expert
Dr. Ned Siegel’s opinion that Lombardo
“did not give a fair and even presentation of
... [P]arents’ psychological states” But the
district court, as the finder of fact, was free
to give Dr. Siegel’s opinion as much or as
little weight as it deemed appropriate. See
State v. Armijo, 2005-NMCA-010, € 4, 136
N.M. 723,104 P.3d 1114 (noting that “it is
for the fact-finder to evaluate the weight
of the evidence”). Because Mother wholly

fails to explain how the psychological test-
ing and the district court’s reliance thereon
deprived her of due process, we consider
this argument no further. See Headley v.
Morgan Mgmt. Corp., 2005-NMCA-045,
¢ 15, 137 N.M. 339, 110 P.3d 1076 (“We
will not review unclear arguments, or
guess at what [a party’s] arguments might
be’); ITT Educ. Servs., Inc. v. Taxation &
Revenue Dep’t, 1998-NMCA-078, ¢ 10,
125 N.M. 244, 959 P.2d 969 (explaining
that this Court will not consider proposi-
tions that are unsupported by citation to
authority).

{32} Mother next argues that she was “not
afforded a fair process” because the district
court limited her ability to question Baker.
However, Mother fails to explain how the
district court’s restriction of her ability to
question Baker resulted in a violation of
Mother’s due process rights and cites no
authority to support her argument. See
Corona v. Corona, 2014-NMCA-071, € 28,
329 P.3d 701 (“This Court has no duty to
review an argument that is not adequately
developed?); see also In re Adoption of Doe,
1984-NMSC-024, 9 2, 100 N.M. 764, 676
P2d 1329 (“We assume where arguments
in briefs are unsupported by cited authori-
ty, counsel after diligent search, was unable
to find any supporting authority””). Indeed,
as our Supreme Court has explained, the
opportunity to confront a witness in a
civil, as opposed to criminal, proceeding
“is not an absolute right. Instead the right
[of due process] requires that parents be
given a reasonable opportunity to con-
front and cross-examine a witness[.]” In
re Pamela A.G., 2006-NMSC-019, ¢ 12,
139 N.M. 459, 134 P.3d 746. To maintain
a due process claim based on inability to
cross-examine a witness, the party must
“demonstrate that there is a reasonable
likelihood that the outcome might have
been different” Id. € 14 (internal quotation
marks and citation omitted). The record
indicates that Mother questioned Baker
extensively during her deposition and that
Baker’s counsel objected to very few of
Mother’s questions. Critically, Mother fails
to demonstrate that the outcome here—
modification of joint custody—might have
been different had she been able to fully
question Baker. We, therefore, conclude
that Mother has failed to establish a due
process violation resulting from entry of
the protective order.

{33} Mother’s next two arguments fare no
better. Mother fails to demonstrate that the
“ordinary procedures for modifying joint
custody were not followed in this case” as

she claims, much less that any purported
failure to follow “ordinary procedures”
somehow deprived her of due process.
Mother also has not identified any state-
ments or actions by the district court, Dr.
Roberts, or Lombardo that would indicate
an improperly favorable mindset toward
Father over Mother, meaning she has failed
to overcome the presumption of impartial-
ity as she must in order to demonstrate
the type of bias needed to support a due
process claim. See Am. Fed’n of State, Cty.
& Mun. Emps. v. Bd. of Cty. Comm’s of
Bernalillo Cty.,2015-NMCA-070, € 10, 352
P.3d 682 (explaining that “[t]he burden of
overcoming the presumption of impartial-
ity rests on the party making the assertion
of bias” and that “any alleged prejudice
on the part of the decision-maker must
be evident from the record and cannot
be based on speculation or inference”
(alteration, internal quotation marks,
and citation omitted)), vacated on other
grounds by 2016-NMSC-017, 373 P.3d 989;
U.S. W. Commc’ns, Inc. v. N.M. State Corp.
Comm’n, 1999-NMSC-016, 4 41, 127 N.M.
254, 980 P.2d 37 (explaining that “not all
allegations of bias or prejudice are of the
type that render a proceeding fundamen-
tally unfair”).

{34} Finally, Mother’s argument that
the district court’s termination of joint
custody deprived her of her fundamental
right to raise her children is both ef-
fectively mooted by our conclusion that
joint custody was not terminated and also
without merit. While it is true that “case
law recognizes parents’ fundamental con-
stitutional right to raise their children[,]”
Ridenour v. Ridenour, 1995-NMCA-072,
€ 7,120 N.M. 352,901 P.2d 770, “case law
also establishes that parents’ right to raise
their children is not beyond regulation in
the public interest” Id. € 8. “New Mexico
case law establishes that parents’ rights are
secondary to the best interests and welfare
of the children” Id. € 10. Here, the district
court’s decision to modify custody to allo-
cate certain decision-making authority to
Father was based on a consideration of the
best interests of Children as previously dis-
cussed. Mother’s argument that the district
court’s ruling “wrongly interfered with the
pursuit of Mother’s parental relationship
with . . . Children and deprived [her] of
her constitutional right to due process
of law” is simply unavailing. Under the
district court’s order and consistent with
Lombardo’s recommendations, Children
“will still have significant blocks of time
with ... Mother” Additionally, Lombardo

Bar Bulletin - September 4, 2019 - Volume 58, No. 18 21


http://www.nmcompcomm.us/

Advance Opinions

http:/Mww.nmcompcomm.us/

explained that his recommendations,
adopted by the district court, included
that Mother be listed as Children’s parent
on all forms because he believed it was
important for Mother “to be able to obtain
information for herself, to be able to evalu-
ate and know for herself how the kids are
doing and what kinds of treatment they’re
receiving” Lombardo also recommend
that Father be required to provide Mother
with summaries of Children’s medical and
dental issues as they arose and were being
addressed as well as information regard-
ing any changes in Children’s education,

residence, and ongoing activities. In other
words, Mother’s parental relationship with
Children—while unavoidably impacted by
the award of primary physical custody to
Father and his relocation with Children
to Boston—has been not only neither
terminated nor interfered with in violation
of Mother’s substantive due process rights
but, in fact, preserved and protected as
much as conceivably possible under the
circumstances.

{35} Based on the foregoing, we conclude
that Mother’s due process rights were not
violated by the proceedings and custody
determination in this case.

CONCLUSION

{36} We affirm the district court’s order
modifying joint custody, granting Father
primary physical custody, and permitting
Father to relocate Children to Boston. Be-
cause of ambiguity in that order, however,
we remand with instructions that the dis-
trict court amend its order in accordance
with this opinion.

{37} IT IS SO ORDERED.

J. MILES HANISEE, Judge

WE CONCUR:
LINDA M. VANZI, Chief Judge
MICHAEL E. VIGIL, Judge
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congenial and professional firm. Excellent
benefits and salary. Great working environ-
ment with opportunity for advancement.
Send resume to resume0l@swcp.com

Associate Attorney

Tucker, Yoder, Hatfield, Eley & Associates, the
largest firm in San Juan County, practicing in
New Mexico and Colorado, has an immediate
associate opening in its Farmington office for
civil, domestic relations and criminal practice.
Ideal candidates will be team players, ready to
assist clients in a variety of cases. New Mexico
and Colorado bar admission a plus. Salary
depending on experience. Please send cover
letter and resume to jennifer@tbylaw.com

Trial Attorney

Trial Attorney wanted for immediate employ-
ment with the Ninth Judicial District Attor-
ney’s Office, which includes Curry and Roo-
sevelt counties. Employment will be based
in either Curry County (Clovis) or Roosevelt
County (Portales). Must be admitted to the
New Mexico State Bar. Salary will be based
on the NM District Attorneys’ Personnel &
Compensation Plan and commensurate with
experience and budget availability. Email
resume, cover letter, and references to: Steve
North, snorth@da.state.nm.us.

Liberty Mutual Insurance-

A Fortune 100 Company!

New Mexico Field Legal

Work at home, remote opportunity.
Liberty Mutual’s Insurance Defense Attorneys
represent the Company and its policyholders
in civil litigation matters involving claims for
money damages or compensation for personal
injury or property damage of a moderate value
with moderately complex legal issues. Currently
seeking an attorney with experience in litiga-
tion including depositions, motion practice
and arbitrations. You will handle a full case
load of personal injury cases while providing
guidance and counsel to your clients through
effective communication. Litigate cases and
gain trial experience. Please view ad on Liberty’s
website for full information, including how to
apply. https://jobs.libertymutualgroup.com/
job/9865706/insurance-defense-attorney-new-
mexico-albuquerque-nm/

Associate Attorney Las Cruces:

The law office of McGraw & Strickland, LLC,
based in Las Cruces, New Mexico, is seeking
anassociate attorney, preferably with 2+ years
of experience. We represent plaintiffs for civil
rights violations and personal injury claims.
Candidates should have excellent brief writ-
ing and legal research skills, and be able to
work well with others and independently
in a fast-paced, professional environment.
Bilingual is a plus. Competitive salary and
benefits, including health insurance and
401K plan. Please email resume, cover let-
ter, writing samples and three references to:
reception@lawfirmnm.com

Associate Attorney

Boyd, Powers & Williamson’s Hobbs office is
seeking a full-time attorney with 5-7 years of
experience. Practice areas include personal in-
jury, family law, and criminal law. Please visit
our website to learn more about bpwlaw.com
and why you would want to join our team. Ex-
cellent benefits and competitive salary. Please
email a letter of interest, salary requirements
and resume to: hfuller@bpwlaw.com

Bilingual Associate Attorney
(Uptown Albuquerque)

Rebecca Kitson Law is adding a full time, bilin-
gual associate attorney position. Candidate must
have passion and commitment to advocate for
immigrants in all areas of relief. We are an in-
clusive, supportive office culture that welcomes
all to apply. Must be fluent in Spanish. Must be
willing to travel for Hearings and Interviews, as
needed. Law License from any state accepted but
New Mexico preferred. Preference will be given
to those with 1-2 years of law-related experience.
Salary DOE, full benefits and fun perks offered.
Please send letter of interest, resume, and writ-
ing sample to rk@rkitsonlaw.com. You will only
be contacted if you are being considered for the
position. Please note that incomplete applica-
tions will not be considered.

Public Education Department -
Attorney Positions

The Public Education Department (PED) is
seeking attorneys for its Office of General
Counsel. In addition to practicing education law,
attorneys may be relied on for advice on matters
relating to contracts, procurement, employment,
public records, federal and state government
funding, and/or other governmental agency
matters. Strong writing and interpersonal skills
are essential. More details about positions and
how to apply are provided on the State Personnel
Office website at http://www.spo.state.nm.us/.
Please check the website periodically for updates
to the list of available positions.

Associate Attorney

Scott & Kienzle, P.A. is hiring an Associate
Attorney (0 to 10 years experience). Practice
areas include insurance defense, subrogation,
collections, creditor bankruptcy, and Indian
law. Associate Attorney needed to undertake
significant responsibility: opening a file, pre-
trial, trial, and appeal. Lateral hires welcome.
Please email a letter of interest, salary range,
and résumé to paul@kienzlelaw.com.

Senior Trial Attorney/

Deputy District Attorney

Taos County

The Eighth Judicial District attorney’s office is
accepting applications for a Senior Trial At-
torney/Deputy District Attorney in the Taos
office. The Senior Trial Attorney position will
handle a combination of misdemeanor and
felony level cases, whereas the Deputy District
Attorney position will handle primarily felony
level cases. Senior Trial and Deputy District
Attorney positions are mid-level to advanced
level positions of which is a minimum of two
(2) to four (4) years of criminal law experience
is preferred, respectively. Salary will be based
upon experience and the District Attorney
Personnel and Compensation Plan. Please
submit a letter of interest and a resume to
Suzanne Valerio, District Office Manager, 105
Albright St., Suite L, Taos, New Mexico 87571,
or submit electronically to svalerio@da.state.
nm.us. Applications will be accepted until
and attorney has been hired for the position.

RFP For Legal Services

The City of Elephant Butte is accepting Re-
quests for Proposals (RFP) for Legal Services
Invitation for Bid #19-20-002. Issued August
26, 2019. Deadline for questions Septem-
ber 6, 2019. Questions will be responded
to by September 13, 2019. Bids Accepted
and Opened by 4pm September 20, 2019.
Evaluation of Bids September 23, 2019 9am.
Recommended Award September 25, 2019.
Contract awarded September 27, 2019. All
dates except the Due Date for Proposals rep-
resent a tentative schedule. The City reserves
the right to modify these dates at any time.
CityofElephantButte.com

Attorney

The Carrillo Law Firm, P.C., located in Las
Cruces, NM, is seeking an Attorney to join
our firm. We handle complex litigation as well
as day-to-day legal matters from governmen-
tal sector and private corporate clients. Ap-
plicant must possess strong legal research and
writing skills, have a positive attitude, strong
work ethic, desire to learn, and have a current
license to practice law in New Mexico. We
offer competitive benefits to include health
insurance, a profit sharing plan, and an ex-
cellent work environment. Please send letter
of interest, resume, references, and writing
sample via email to deena@carrillolaw.org.
All responses are kept confidential.
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Lawyer Position

Hennighausen & Olsen, L.L.P.,, seeks an at-
torney to practice in the following areas: civil,
contract, water law, natural resources, and
property. If interested, please send resume
and recent writing sample to: Managing Part-
ner, Hennighausen & Olsen, L.L.P., P.O. Box
1415, Roswell, NM 88202-1415. All replies are
kept confidential. No telephone calls please.

Assistant City Attorney - Prosecutor
City of Santa Fe

Santa Fe City Attorney’s Office seeks an
assistant city attorney to serve as city pros-
ecutor to enforce the city’s criminal code
and cover other matters as assigned by the
City Attorney. Good people skills, strong
academic credentials, excellent written and
verbal communication skills and criminal
prosecution experience are desired. Pay and
benefits package are excellent and are par-
tially dependent on experience. The position
islocated at the Municipal Court and reports
to the City Attorney. This position is exempt
and open at least until September 9, 2019 or
until filled. Applications may be downloaded
from website: www.santafenm.gov; or apply
online at www.santafenm.gov.

Associate Attorney

Holt Mynatt Martinez, P.C., an AV-rated law
firm in Las Cruces, New Mexico is seeking
associate attorneys with 1-5 years of experi-
ence to join our team. Duties would include
providing legal analysis and advice, prepar-
ing court pleadings and filings, performing
legal research, conducting pretrial discovery,
preparing for and attending administrative
and judicial hearings, civil jury trials and
appeals. The firm’s practice areas include
insurance defense, civil rights defense, com-
mercial litigation, real property, contracts,
and governmental law. Successful candidates
will have strong organizational and writing
skills, exceptional communication skills, and
the ability to interact and develop collabora-
tive relationships. Prefer attorney licensed in
New Mexico and Texas but will consider
applicants only licensed in Texas. Salary
commensurate with experience, and benefits.
Please send your cover letter, resume, law
school transcript, writing sample, and refer-
ences to rd@hmm-law.com.

Attorney Position - Santa Fe

Hunt Law Firm is seeking an attorney with
0-5years of experience. We are a small, plain-
tiff practice that handles general personal
injury and medical malpractice. An interest
in people and a willingness to work hard is
a prerequisite, as is living in Santa Fe. Please
email resume, cover letter and references to
lee@huntlaw.com and patsy@huntlaw.com.

Pueblo of Laguna is seeking

applicants for the following positions:
Court Prosecutor will presents/files criminal
complaints and prosecutes individuals ac-
cused of violating ordinances of the Pueblo.
Represents the Pueblo as plaintiff in Pueblo
Court to prosecute and enforce penalties.
Assesses complaints to determine formal
criminal proceedings. Conducts research,
interviews victims and witnesses; develops
strategy, arguments and testimony to present
case; provide legal advice regarding search
warrants, arrest warrants, and subpoenas;
works with Probation, Social Services, Behav-
ioral Health; utilizes a plea bargain process.
Acts as co-counsel with Pueblo attorneys;
Reviews and recommends amendments to
Pueblo codes, ordinances; Manages and budget
funding agencies, and reports, supervises staff.
Associate Prosecutor will presents/files
criminal complaints and prosecutes indi-
viduals, accused of violating criminal laws,
including status offenses, Pueblo laws, codes,
and/or ordinances. Assigned by Prosecutor
will act as plaintiff in Pueblo Court actions
to prosecute and enforce penalties for viola-
tions. Prepare pleadings, motions, legal briefs,
orders and appellate documents. Works with
Probation, Social Services, Behavioral Health,
and Victim Witness Advocate. Assists in
the development of crime prevention and
intervention initiatives. Utilizes the Pueblo’s
customary based approach to resolve issues.
Associate Judge adjudicates cases, prepares de-
cisions, and carries out other functions of the
judicial processes. Hears, tries, and determines
cases to ensure the enforcement of and compli-
ance with Pueblo codes and ordinances. En-
tertains pleadings from outside jurisdictions;
holds hearings for bench warrants, requests for
search warrants, extradition proceedings, etc.
Adjudicates civil and criminal cases; imposes
judgment, fines, penalties, and/or sentences.
Drafts orders, opinions, or other pleadings.
Refers to other courts on certain cases for dis-
position. Develops and maintains comprehen-
sive case files, narrative and statistical reports.
Public Defender represents indigent clients
accused of violating ordinances of the Pueblo
of Laguna. Performs competent defense, ar-
rangements of bail, posting bond, pretrial
conferences, representation in court appear-
ances, and post-trial representation. Ensures
civil rights are protected. Utilizes plea bargain
process in the interests of the accused. Contact
clients of hearings, case developments, and
obligations. Interviews, gathers evidence, and
analyzes to formulate legal representation. Pre-
pares pleadings, motions, legal briefs, orders,
and appellate documents. Works with relevant
personnel or entities regarding appropriate
recommendations for case resolution, sen-
tences, and referrals. Reviews codes and/or or-
dinances; recommends amendments. For more
information, contact the Pueblo of Laguna
Human Resources Office at (505) 552-6654 or
visit our website www.lagunapueblo-nsn.gov

Applications Sought for Ethics Panel
RIO RANCHO, N.M. - The City of Rio Rancho
seeks applicants interested in serving on its
ethics panel. Panel members serve as needed
for a term lasting three years. The Panel reviews
complaints and determines whether elected or
appointed officials have violated the City’s Code
of Conduct Ordinance, and whether to impose
corrective action. The Panel determines also
whether any complaint is frivolous, and wheth-
er a declaration to that effect is warranted. The
panel consists of three regular members and
one alternate member. The City Manager ap-
points panel members, subject to the Govern-
ing Body’s (Mayor and City Council) confirma-
tion. Ata minimum, one member of the Panel
must be a licensed attorney. Panel members
are volunteers and receive no compensation or
remuneration. No panel member may be affili-
ated with Rio Rancho’s municipal government
in any capacity, including, but not limited to,
employment (including employment for which
the salary is in any way funded by or through
local government), appointment, or election.
In addition, no panel member may hold elected
public office or office with any political party
within the City. Individuals interested in vol-
unteering to serve on the Panel must submit a
letter of interest and résumé by no later than 5
p.m. on Friday, Sept. 20. Those interested may
apply via the City’s website, www.rrnm.gov/
ethics, or submit their documentation to the
City Manager’s Office located at Rio Rancho
City Hall, 3200 Civic Center Circle. For ad-
ditional information, please contact the City
Manager’s Office at (505) 891-5002. To learn
more about the Code of Conduct Ordinance,
please visit www.rrnm.gov/ethics. Follow Rio
Rancho local government on Twitter (twitter.
com/RioRanchoNM), and like it on Facebook
(facebook.com/RioRanchoGov).

Prosecutors

Immediate openings for Prosecutors inter-
ested in creating safer communities and
a better legal system, one case at a time.
Imagine collaborating with a diverse team of
professionals, having a manageable caseload
with a competitive salary in a great workplace
environment. We have positions available in
Las Vegas, NM with the Fourth Judicial Dis-
trict Attorney’s Office. If you are interested
in learning more about the positions or wish
to apply, contact us at (505) 425-6746, or
forward your letter of interest and resumé
to Richard D. Flores, District Attorney, c/o
Mary Lou Umbarger, Office Manager, P.O.
Box 2025, Las Vegas, New Mexico 87701 or
e-mail: mumbarger@da.state.nm.us

Contract Associate Positions

Montgomery & Andrews, P.A. is seeking
lawyers to provide document review for a
multi-party litigation case. Salary will be
commensurate with experience. Resumes
should be sent to rvalverde@montand.com.
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Mescalero Apache Tribe

Job Announcement

Date Opened: August 14, 2019; Closing Date:
Open Until Filled; Salary: Depends on Expe-
rience; Job Summary: Prosecutes individu-
als accused of violating Tribal laws. Works
closely with local BIA and Tribal Law En-
forcement and federal agencies. Works closely
with Tribal Probation Office. Litigates jury
and non-jury trials, drafts motions and other
pleadings and legal memoranda. Ensures that
due process and the rights of criminal defen-
dants and victims are protected. Oversees
and mentors Assistant Prosecutors. Prepares
budget recommendations and implements
the approved. Seeks grant funding to sup-
port Office functions. A complete position
description will be provided upon request.
Minimum Qualifications: Juris Doctorate
from an accredited law school; License to
practice and in good standing in New Mexico
or another state; Five years’ experience as a
prosecutor; experience as a prosecutor in a
tribal court preferred. One year in a lead or
supervisory capacity; Familiarity with federal
Indian law preferred; Must have a valid NM
Driver’s License; Must successfully pass a
pre-employment drug/alcohol screen and
background investigation. Tribal preference
and Native American Indian preference
shall apply. Submission & Questions: Please
submit resumes and questions to Myra LaPaz
at Human Resources: via telephone at (575)
464-4494 or via email at mlapaz@mescalero-
apachetribe.com.

Divorce Lawyers -

Come Grow with Us!

Incredible Career Opportunity

New Mexico Legal Group, a cutting edge
divorce and family law firm, is growing again
and we’re looking for another experienced at-
torney to join our team in Albuquerque. This
is a unique opportunity to be involved in cre-
ating the very culture and financial rewards
that you have always wanted in a law firm. We
practice at the highest levels in our field, with
independence and cutting edge practice and
marketing strategies. The firm offers excellent
pay (100k+), health insurance, automatic 3%
contribution to 401(k) and revenue sharing
plan. This is also a great opportunity for
solo lawyers who would like to merge their
practice. Qualified candidates should send
a resume and cover letter to DCrum@New-
MexicoLegalGroup.com. In addition to your
professional experience, your letter should
talk about who you are as a person and what
makes you perfect for this position (this is the
most important document you will submit).
We look forward to meeting you!

Entry-Level Attorney Positions

JUST PASSED THE BAR? Put that Degree to
work for you! We have entry-level attorney
positions immediately available with the
Fourth Judicial District Attorney’s Office in
Las Vegas, NM. Excellent opportunity to gain
valuable experience in the courtroom with a
diverse team of mentor attorneys. Require-
ments include J.D. and current license to
practice law in New Mexico. Please forward
your letter of interest and resumé to Richard
D. Flores, District Attorney, c/o Mary Lou
Umbarger, District Office Manager, P.O. Box
2025, Las Vegas, New Mexico 87701 - or via e-
mail: mumbarger@da.state.nm.us Competi-
tive salary and great workplace environment!

Paralegal

Busy personal injury firm seeks paralegal
with experience in personal injury litigation.
Ideal candidate must possess excellent com-
munication, grammar and organizational
skills. Must be professional, self-motivated
and a team player who can multi-task. Salary
depends on experience. Firm offers benefits.
Fax resumes to (505) 242-3322 or email to:
nichole@whitenerlawfirm.com

Paralegal (Santa Fe)

NGL Energy Partners is seeking a full-time
paralegal. Responsibilities include data
analysis, preparing legal documents & filings,
tracking government policy development,
and maintaining corporate records. The
successful candidate will possess an Associ-
ate degree or equivalent education and at
least five (5) yrs as a legal assistant. Strong
preference for candidates with transaction
experience and/or real estate experience.
Candidates should apply online at www.
nglenergypartners.com/careers

HIDTA-Deputy District Attorney
Immediate opening for HIDTA- Deputy
District Attorney in Deming. Salary Depends
on Experience. Benefits. Please send resume
to Francesca Estevez, District Attorney,
FMartinez-Estevez@da.state.nm.us or call
575-388-1941.

Paralegal/Legal Assistant

Busy Ruidoso firm seeks experienced parale-
gal or legal assistant. Pay is dependent upon
experience. Interested applicants please sub-
mit resumes to lori@truittlegalgroup.com.

Get Your Business Noticed!

Advertise in our email newsletter,
s delivered to your inbox every Friday.

Benefits:
« Circulation of 8,000
« Affordable pricing
« High open/click rates
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Contact Marcia Ulibarri,
at 505-797-6058 or email mulibarri@nmbar.org
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JLAP Clinician/Project Manager

The State Bar of New Mexico seeks a dynamic
full-time Clinician/Project Manager for the
New Mexico Judges and Lawyers Assistance
Program (NM JLAP). NM JLAP offers con-
fidential professional and peer assistance
to help individuals identify and address
problems with alcohol and other drugs, de-
pression, and other mental health/emotional
disorders, as well as with issues related to
cognitive impairment. For full details and
instruction on how to apply, visit https://
www.nmbar.org/NmbarDocs/AboutUs/
Careers/JLAP.pdf

Litigation Paralegal

Small, friendly, plaintiffs’ personal injury
firm seeks experienced litigation paralegal.
Applicant must be able to handle all parts of
case management from beginning through
trial. Good communication, computer and
organizational skills required. We offer a
pleasant work environment and excellent
salary opportunity for qualified applicant.
Non-smokers preferred. Send resume to:
legalappl9@gmail.com

500 Tijeras NW

Beautiful office space is available with re-
served on-site tenant and client parking.
Walking distance to court-houses. Two
conference rooms, security, kitchen, gated
patios and a receptionist to greet and take
calls. Please email esteffany500tijerasllc@
gmail.com or call 505-842-1905.

Premier Office Space

Premier Office Space now available at 201
Third Street NW, Suite 500 - full-service
offices with reception, VoIP phones and
phone line, high-speed internet, free WiFi
and conference room use. Amenities include
covered parking, Starbucks coffee service and
fitness facility. Call Sandee at 505.999.1726.

Want To Purchase

Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557,
Denver, CO 80201

Law Firm Office for Sale

The Twelfth Judicial District, and Alamogor-
do in particular, is experiencing a shortage
of attorneys who engage in a general civil
practice. This is a great opportunity for an
attorney to establish a practice in an estab-
lished location. The building is the location
of the former Robert M. Doughty II, PC,
1207 New York Ave., Alamogordo, NM. The
office is one block from the Otero County
Courthouse. Furnished. OWNER WILL
FINANCE. You can take a virtual tour at
https://my.matterport.com/show/?m=Ce9X
zkSNbht&mls=1https://my.matterport.com/
show/?m=Ce9XzkSNbht&mls=1 For infor-
mation, please contact Molly Pattillo, Future
Real Estate, at molly@futurererealestate.com.

13 days prior to publication.

Official Publication of the State Bar of New Mexico

BAR BULLETIN

The Bar Bulletin publishes every other week on Wednesdays.

Submission deadlines are also on Wednesdays, two weeks prior to publishing by 4 p.m. Advertising
will be accepted for publication in the Bar Bulletin in accordance with standards and ad rates set
by publisher and subject to the availability of space. No guarantees can be given as to advertising
publication dates or placement although every effort will be made to comply with publication
request. The publisher reserves the right to review and edit ads, to request that an ad be revised
prior to publication or to reject any ad. Cancellations must be received by 10 a.m. on Thursday,

For more advertising information, contact: Marcia C. Ulibarri
at 505-797-6058 or email mulibarri@enmbar.org

The 2019 publication schedule can be found at

www.nmbar.org/BarBulletin.
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Buying or Selling the New MEexic
Best Home Starts With the ELECT

Best Real Estate Brokers www.NMSelect.com

Just as people rely on legal professionals, New Mexico attorneys looking for a home need the expertise of
one of the state’s most qualified, most experienced brokers. Find them at NMSelect.com. These brokers
qualified for membership based on their ability to help buyers and sellers in all aspects of every transaction.
Make one of them your co-counsel in your quest for a beautiful home.

BN E P

Veronica Gonzales Susan Buchman Jennifer Wilson Dana Wilson

A y

A

Jeanne Kuriyan
505-249-8736 505-459-0765 505-452-6934 505-249-7666 505-440-8956 505-554-4173 505-440-1256 505-288-0018 505-400-4199

Heather Reynolds David Roybal Wende Calvert

Ann Taylor Patty Culp Jeannine Dilorenzo Carol Sauder Jan DeMay Lynn Johnson Gary Shaw Giulia Urquhart Mérk Puckett
505-319-7174 505-440-9895 505-235-5840 505-620-3898 505-450-7635 505-350-5966 505-506-9941 505-974-5565 505-269-6997

. A - , \ 2 \w £ “’. 9
Dominic Serna Suzanne Kinney Lynn Martinez Jane Ryfun Gina Maes Jessica Beecher Robin Riegor Jo( Jennise Phillips
505-319-1604 505-249-1212 505-263-6369 505-414-0937 505-259-6220 505-401-9633 505-263-2903 505-331-2288

Vicki Criel Mindy Prokos Susan Nelson Anderson Marlene Vance J Gilmore-Daniels & K Mosley Jane Rowe Amy Neal Michelle Smith Greg Lobberegt
505-615-3333 505-400-6488 505-350-3235 505-203-1097 505-259-0502/ 463-0680 505-301-9431 505-681-6202 505-417-1640 505-269-4734

= i g
Eve Price Susan & Alicia Feil Diana L. Griego Nancy Montoya Aaron Sandoval Sandi Pressley Candice Banks Terri Sauer Beach
505-321-4004 505-690-2225 505-238-6478 505-480-2121 505-249-1986 505-980-2999 505-350-3188 505-250-6411

- Terris Zambrano Jorge Lopez
= Fidelity National Title Fidelity National Title
. 505-967-9408 505-332-6218

A \
Sandi Reeder Joi Banks Schmidt Joe Maez Abigail & Jean Kolysko
505-269-9498 505-259-2033 505-515-1719 505-896-0237/505-816-8562

?/ W m Fidelity
aterstone o ationaiTitled
Hometrust —==i— MORTGAGE

Mortgage _ o n
See the latest fine home listings on the NM Select Facebook page. =

Advance Realty 505-203-1097 | Berkshire Hathaway Home Services 505-798-6300 | Castle Finders Realty 505-238-6478 | Century 21 Champions 505-866-4721
Coldwell Banker Legacy 505-450-2574, 505-292-8900, 505-293-3700, 505-828-1000, 505-898-2700, 505-883-9400 | Corrales Realty 505-890-3131

Criel and Associates 505-615-3333 | ERA Sellers & Buyers Real Estate 505-296-1500 | Keller Williams Realty 505-271-8200, 505-897-1100
La Puerta Real Estate Services LLC 505-867-3388 | Platinum Properties 505-332-1133 | RE/MAX Select 505-265-5111, 505-433-5600
Realty One of New Mexico 505-883-9400, 505-264-9586 | Signature Southwest Properties 505-332-8838 | Vista Encantada Realtors, LLC 505-884-0200
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Paper checks are notoriously unreliable.

They get lost in the mail, they get tossed in

the laundry, and they carry a lot of sensitive
information around with them wherever they go.

LawPay changes all of that. Give your clients the
flexibility to pay you from anywhere, anytime.
Plus, we can guarantee you stay in compliance
with ABA and IOLTA guidelines.

(eledife & devto M«y

866-995-6064 or visit lawpay.com/nmbar
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$570.00
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$1,500.00

(v) INvOICE paip
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$300.00
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