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Notices

CouRrTt NEws

New Mexico Supreme Court
New Mexico Commission on

Access to Justice Meeting

The next meeting of the Commission
is from noon-4 p.m., on Dec. 14, at the
State Bar of New Mexico. Commission
goals include expanding resources for civil
legal assistance to New Mexicans living in
poverty, increasing public awareness, and
encouraging and supporting pro bono
work by attorneys. We will be engaged in
a strategic planning process at this meet-
ing and would like to strongly encourage
interested members of the public and bar
to attend. More information about the
Commission is available at accesstojustice.
nmcourts.gov.

New Mexico Court of Appeals

Announcement of Vacancy

Due to the Nov. 6 elections, one vacancy
on the New Mexico Court of Appeals
Court will exist as of Jan. 1, 2019, to fill
the seat of Judge Michael E. Vigil. Inquiries
regarding the details or assignment of this
judicial vacancy should be directed to the
administrator of the court. Sergio Pareja,
chair of the Appellate Court Judicial
Nominating Commission, invites applica-
tions for this position from lawyers who
meet the statutory qualifications in Article
V1, Section 28 of the New Mexico Con-
stitution. Applications may be obtained
from the Judicial Selection website, http://
lawschool.unm.edu/judsel/application.
php, or emailed to you by contacting the
judicial selection office at 505-277-4700.
The deadline for applications has been set
for Dec. 18, at 5 p.m. Applications received
after that time will not be considered. Ap-
plicants seeking information regarding
election or retention if appointed should
contact the Bureau of Elections in the Of-
fice of the Secretary of State. The Appellate
Court Judicial Nominating Commission
will meet on Jan. 11, 2019, to interview
applicants for the position at the Supreme
Court Building, 237 Don Gaspar Avenue
in Santa Fe. The Commission meeting is
open to the public and anyone who wishes
to be heard about any of the candidates will
have an opportunity to be heard.

Professionalism Tip

With respect to parties, lawyers, jurors, and witnesses:

I will be courteous, respectful and civil to parties, lawyers, jurors and witnesses.
| will maintain control in the courtroom to ensure that all proceedings are

conducted in a civil manner.

First Judicial District Court

Notice of Mass Reassignment
Effective Dec. 17, a mass reassignment
of all Division IX family court cases previ-
ously assigned to Judge Matthew J. Wilson
will occur pursuant to NMSC Rule 23-109,
the chief judge rule. The cases will be reas-
signed to the Hon. Maria Sanchez-Gagne,
who has been elected to Division II of
the First Judicial District, and who will
maintain a family court docket. Parties who
have not previously exercised their right to
challenge or excuse will have 10 days from
Dec. 17 to challenge or excuse Judge Maria
Sanchez-Gagne pursuant to Rule 1-088.1.
Effective Dec. 17, a mass reassignment
of all Division II cases previously assigned
to Judge Gregory S. Shaffer will occur
pursuant to NMSC Rule 23-109, the chief
judge rule. The cases will be reassigned to
the Hon. Matthew J. Wilson who will now
maintain a Civil Docket in Division IX
of the First Judicial District. Parties who
have not previously exercised their right to
challenge or excuse will have ten days from
Dec. 17 to challenge or excuse Judge Mat-
thew J. Wilson pursuant to Rule 1-088.1.

Notice to Family Law Attorneys
The First Judicial District Court will
hold open-court sessions to review and
approve marital settlement agreements
and to enter final decrees during the
month of December due to the request by
parties and attorneys to finalize pending
divorce actions before Jan. 1, 2019. Judge
LaMar and Judge Sanchez-Gagne’s courts
will be open from 8:30-9:30 a.m. to review
documents on the following dates: Dec.
20, 21, 24, 26,27, 28 and 31, 2018. If there
is a snow delay, the court will be available
from 10:30-11:30 a.m. on the same dates.

Second Judicial District Court

Destruction of Exhibits

Pursuant to 1.21.2.617 FRRDS (Records
Retention and Disposition Schedules-Exhib-
its), the Second Judicial District Court will
destroy exhibits filed with the court, the Civil
for the years of 1997-2017 including but not
limited to cases which have been consoli-
dated. Cases on appeal are excluded. Parties
are advised that exhibits may be retrieved
through Dec. 7. Should you have cases with
exhibits, please verify exhibit informa-
tion with the Special Services Division, at
841-6717, from 8 a.m.-5 p.m., Mon.-Fri.
Plaintiff’s exhibits will be released to counsel
for the plaintiff(s) or plaintiffs themselves
and defendant’s exhibits will be released
to counsel of record for defendants(s) or
defendants themselves by Order of the
Court. All exhibits will be released in their
entirety. Exhibits not claimed by the allotted
time will be considered abandoned and will
be destroyed by order of the Court.

Notice to Attorneys

Pursuant to the Constitution of the
State of N.M., Judge Benjamin Chavez,
Division XIX, will be transferring from
the Criminal Court to the Civil Court.
Effective Jan. 2, 2019, Judge Chavez will
be assigned cases previously assigned to
Judge Alan Malott, Division XV. Pursuant
to Supreme Court Rule 1-088.1 parties
who have not yet exercised a peremptory
excusal will have 10 days from Dec. 26, to
excuse Judge Benjamin Chavez.

Retirement Reception for Chief
Judge Nan G. Nash

Join the Second Judicial District Court
at 2-4 p.m., on Dec. 21, for a retirement
reception honoring Chief Judge Nan G.
Nash at the Bernalillo County Metro-
politan Court, 400 Lomas Blvd. NW. For
more information contact Kevin Ybarra at
505-841-7425.
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Third Judicial District Court

Mass Reassignment

Effective Dec. 28, a mass reassignment
of all Division VIII cases previously as-
signed to Judge Jeanne H. Quintero will
occur pursuant to NMSC Rule 23-109
Judge Grace B. Duran has been elected to
fill the vacancy in Division VIII. Parties
who have not previously exercised their
right to challenge or excuse will have ten
days from Dec.28, to challenge or excuse
Judge Grace Duran pursuant to Rule
1-088.1.

Destruction of Exhibits

Pursuantto1.21.2.617NMAC (New Mex-
ico Administrative Code), the Third Judicial
District Court will destroy exhibits filed
with the Court in Civil (CV), Domestic
(DM), Criminal (CR), and Probate (PB)
cases for the years of 1980-2017, including
but not limited to cases which have been
consolidated. cases on appeal are excluded.
Parties are advised that exhibits may
be retrieved beginning Nov.26-Dec. 31.
Should you have cases with exhibits, verify
exhibit information with the Clerk's Office
at 523-8200 from 8 a.m.-4 p.m., Mon.-
Fri. Plaintiff/Petitioner's exhibits will be
released to counsel for the plaintiff(s)/
petitioner(s) and defendant/respondent's
exhibits will be released to counsel ofre-
cord for defendants(s)/respondent(s). All
exhibits will be released in their entirety.
Exhibits not claimed by the allotted time
will be considered abandoned and will be
destroyed.

Tenth Judicial District Court

Destruction of Exhibits

Exhibits in criminal cases for years
2005-2015 may be retrieved on Jan. 25,
2019. For more information contact Tenth
Judicial District Court of County of Quay
at 575-461-2764.

Bernalillo County
Metropolitan Court
Announcement of Vacancy

Due to the Nov. 6 elections, two va-
cancies on the Bernalillo County Metro-
politan Court will exist as of Jan. 1, 2019,
to fill the seats of Judge Kenny Montoya
and Judge Edward Benavidez. Inquiries
regarding the details or assignment of
these judicial vacancies should be directed
to the administrator of the court. Sergio
Pareja, chair of the Bernalillo County
Metropolitan Court Judicial Nominating

Commission, invites applications for this
position from lawyers who meet the statu-
tory qualifications in Article VI, Section
28 of the New Mexico Constitution. Appli-
cations may be obtained from the Judicial
Selection website: http://lawschool.unm.
edu/judsel/application.php, or emailed to
you by contacting the Judicial Selection
Office at 505-277-4700. The deadline for
applications has been set for Dec. 13, by
5 p.m. Applications received after that
time will not be considered. Applicants
seeking information regarding election
or retention if appointed should contact
the Bureau of Elections in the Office
of the Secretary of State.The Bernalillo
County Metropolitan Court Nominating
Commission will meet beginning at 9 a.m.
on Jan. 18, 2019, to interview applicants
for the positions at the Metropolitan
Courthouse, located at 401 Lomas NE,
Albuquerque, New Mexico. The Commis-
sion meeting is open to the public, and
anyone who wishes to be heard about any
of the candidates will have an opportunity
to be heard.

Court Closure Notice

The Bernalillo County Metropolitan
Court will be closing its doors briefly from
11 a.m.-1:30 p.m. on Dec. 14, for the court's
annual holiday lunch. The outdoor bonding
window will remain open for the posting of
bonds and to accept any urgent filings.

Retirement Reception for
Hon. Sharon D. Walton

Join the Bernalillo County Metropolitan
Court on Dec. 18, at 3 p.m. for a retirement
reception honoring Judge Sharon D. Walton.
The reception will take place in Bernalillo
County Metropolitan Court's second floor
Jury Assembly Room.

U.S. Courts Library
Library Holiday Open House

The U.S. Courts Library will host a
holiday open house on Dec. 13. U.S. Court
Library encourages all State and Federal
Bar members to stop by between 10 a.m.-5
p.m. to meet the staff, enjoy some cookies
and punch, peruse newly relocated and
renovated collection and discover how
the U.S.Court Library can become part of
members legal research team. Members
will find the U.S. Court Library on the
third floor of the Pete V. Domenici U.S.
Courthouse at the northeast corner of
Fourth St. and Lomas Blvd. in downtown
Albuquerque. The U.S. Court Library usual

hours of operation are 8 a.m.-noon, and
1-5 p.m., Mon-Fri. For more information
call 505-348-2135.

STATE BAR NEWS
Center for Legal Education
Business of Law Practice Manage-

ment Survey

The State Bar and the State Bar Founda-
tion’s Center for Legal Education are plan-
ning a seminar for the fall 0of 2019 that will
address the business needs of its members
engaged in a small firm or solo practice.
To help us determine what issues are most
important, we have developed a survey
geared at members currently practicing
in a small firm or solo setting, or thinking
about transitioning into a small firm or
solo practice. The survey will be open until
Dec. 14. Visit https://www.surveymonkey.
com/r/9R78PJH to take the survey.

Minimum Continuing Legal
Education
Compliance Deadline Approaching
Dec. 31 is the last day to complete 2018
Minimum Continuing Legal Education
requirements. Jan. 31, 2019, is the last day
to submit 2018 credits without penalty.
For a list of upcoming MCLE approved
courses, visit www.nmbar.org/MCLE.
Contact MCLE with questions at 505-821-
1980 or mcle@nmbar.org.

New Mexico Judges and

Lawyers Assistance Program

Attorney Support Groups

o Dec. 10, 5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library (Group meets on the second
Monday of the month.) Teleconference
participation is available. Dial 1-866-
640-4044 and enter code 7976003#.

e Dec17.19,5:30 p.m.
UNM School of Law, 1117 Stanford
NE, Albuquerque, King Room in the
Law Library (Group meets the third
Monday of the month.) Teleconference
participation is available. Dial 1-866-
640-4044 and enter code 7976003#.

e Jan. 7, 5:30 p.m.
First United Methodist Church, 4th
and Lead SW, Albuquerque (The group
normally meets the first Monday of the
month.)

For more information, contact Latisha

Frederick at 505-948-5023 or 505-453-

9030 or Bill Stratvert at 505-242-6845.
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Solo and Small Firm Section
Annual Meeting/Social Gathering
The Solo and Small Firm Section will
host its annual meeting/social gathering at
4-7 p.m. on Dec 6., at Seasons 52 restuarant
located on 6600 Menaul Blvd NE.

UNM ScHooL oF Law

Law Library

Fall 2018 Hours

Mon., Aug. 20- Sat., Dec. 15
Building and Circulation

Monday-Thursday 8 a.m.-8 p.m.

Friday 8 a.m.—6 p.m.

Saturday 10 a.m.-6 p.m.

Sunday noon-6 p.m.
Reference

Monday-Friday 9 a.m.-6 p.m.

Saturday & Sunday No reference

Justice Mary Walters 2019
Honoree Nomination

Each year, the Women's Law Caucus
chooses an outstanding woman in the New
Mexico legal community to honor in the
name of former Justice Mary Walters, the
first woman appointed to the New Mexico
Supreme Court. The Women's Law Caucus
will be accepting nominations until Dec.
15. The nomination form can be found
at https://drive.google.com/file/d/19kiB
UImYt9AGnjJAHgFBwOgPtQaNKVo/
view?usp=sharing. Email the form to the
Law Caucus at:
UNMWomensLawCaucus@Gmail.com.

OTHER BARS
Alaska Bar Association

CLE by the Sea in Honolulu, Hawaii

Join Alaska Bar Association members
along with 16 other bar association members
as they attend continuing legal education
programs, network at optional excursions,
and enjoy the warm weather at a beautiful lo-
cation. The 2019 CLE by the Sea is scheduled
for Feb. 10-15, 2019, at the Prince Waikiki
- Honolulu Luxury Hotel. This program is
accredited for 12 total CLE credits (4.0 G, 8.0
EP) by New Mexico Minimum Continuing
Legal Education. For more information,
call 907-272-7469 or email Mary DeSpain,
CLE director at mary@alaskabar.org, or visit
https://alaskabar.org/cle-mcle/cle-by-the-
sea/.

New Mexico Criminal Defense
Lawyers Association
Upcoming CLE

Learn the ethics of non-client communi-
cations. This CLE is open to civil and crimi-
nal defense attorneys. Diego Esquibel and
Cori Harbour-Valdez will host a roundtable
discussion on sharing information about
cases with people who are not clients. This
CLE by New Mexico Criminal Defense Law-
yers Association yields 2.0 EP professional-
ism credits perfect for both criminal defense
and civil attorneys, on Dec. 14 in Las Cruces.
Plus: a special statewide CLE Webinar on
Dec. 18, “The Basics of Trust Accounting,’
will present Rule 17-204 NMRA and how
to comply with it. Visit www.nmcdla.org to
register today.

New Mexico Defense Lawyers
Association
Presents its Annual Civil Rights
Seminar

Join the New Mexico Defense Lawyers
Association for its annual Civil Rights
Seminar on Dec. 7, at the Jewish Commu-
nity Center of Greater Albuquerque. This
seminar is designed for the intermediate
and advanced civil rights/government
liability practitioner, including claims
adjusters and state, county and municipal
attorneys. Visit www.nmdla.org to register
and for more information.

Other News
Gene Franchini High School
Mock Trial Competition
Judges Needed for the Qualifier
Rounds

The Gene Franchini New Mexico
High School Mock Trial Competition
needs judges for the qualifier rounds. The
qualifier competition will be held Feb. 8-9,
2019. It will be hosted by the Bernalillo
County Metropolitan Court. Mock trial
is an innovative, hands-on experience
in the law for high school students of all
ages and abilities. Sign up at http://www.
civicvalues.org/index.php by Jan. 20, 2019.
If you have any questions, contact Kristen
at the Center for Civic Values at 764-9417
or Kristen@civicvalues.org.

How Are We Doing?
It is the goal of the Bar Bulletin and the State Bar of New
Mexico staff to provide a relevant and useful publication
for our members to read. You may direct feedback and
suggestions at any time to notices@nmbar.org or Bar
Bulletin, PO Box 92860, Albuquerque, NM 87199-2860.
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Legal Education

December

6 Business Divorce, Part 2
1.0G
Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Attorney Orientation and the Ethics
of Pro Bono

2.0 EP

Live Seminar, Albuquerque

New Mexico Legal Aid

505-814-6719

Intellectual Property in Tech
Transfer, Estate and Business
Opportunities

50G, 1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Immigration Law and General Civil
Practice: Representing Clients in an
Age of Increased Enforcement
55G,1.5EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

End of Year Ethics—Winning

the War of Words: Effectively
Communicating About Your Case
40G,2.0EP

Live Seminar, Albuquerque

New Mexico Criminal Defense
Lawyers Association
www.nmcdla.org

2018 Ethics and Social Media
Update

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Clear and Effective
Communications with Clients,
Colleagues and Staff

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.nmbar.org

10

10

11

11

12

12

Annual Civil Rights Seminar
525G

Live Seminar, Albuquerque
New Mexico Defense Lawyers
Association

www.nmdla.org

A Practical Approach to Indian
Law: Legal Writing, 2018 Update
and the Ethics of Practicing Indian
Law

2.0G,1.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Cutting Edge Ethics Threat:

The Dangers with Frictionless
Computing

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.nmbar.org

Guarantees in Real Estate
Transactions

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

2018 Ethicspalooza (Full Day)

6.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Employee v. Independent
Contractor: Tax and Employment
Law Considerations

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Advanced Mediation Skills
Workshop

3.0G

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

12

13

13

14

14

14

14

Criminal Rules Hot Topics
2.5G,0.5EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Drafting Client Letters in Trust and
Estate Planning

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

How to Practice Series:
Demystifying Civil Litigation, Pt.
III - Dispositive Motion Practice
and Mediations

4.5G,2.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Ethics and Virtual Law Offices

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Trial Know-How! Presentation and
Expertise

52G, 1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Common Ethics Issues in Multi-
Defendant Cases and Sentencing
1.2 G, 2.2 EP

Live Seminar, Las Cruces

New Mexico Criminal Defense
Lawyers Association
www.nmcdla.org

The 6thAnnual Wage Theft in
New Mexico: Common injustice,
practice opportunity

3.0G, 1.0 EP

Live Seminar, Albuquerque

The United Workers’ Center of

New Mexico, N.M. Hispanic Bar
Association, and the N.M. Center on
Law & Poverty
gguzman.uwc@gmail.com
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Legal Education

14

17

17

18

18

18

19

19

www.nmbar.org

Last Chance: Best of the Best
Seminar

32G,2.0EP

Live Seminar, Albuquerque, Santa Fe
New Mexico Trial Lawyers
Foundation

www.nmtla.org

Trust and Estate Planning for Pets
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Practice Management Skills for
Success

50G,1.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Rights of First Offer, First Refusal
in Real Estate

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

2018 Mock Meeting of the Ethics
Advisory Committee

2.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Pretrial Practice in Federal Court
25G,0.5EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Ethical Puzzles: The Wrongful
Death Act, Negligent Settlement
Claims, and the Search for the
Silver Bullets

3.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Recent Developments in Civil
Procedure

20G

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

20

21

21

21

24

26

26

27

Gain the Edge!® Negotiation
Strategies for Lawyers

50G,1.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Ethics, Satisfied Clients &
Successful Representations

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Recent Developments in New
Mexico Natural Resource Law
52G, 1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Bad Review? Bad Response? Bad
Idea! -Ethically Managing Your
Online Reputation

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.nmbar.org

Me Too: Sexism, Bias, and Sexual
Misconduct in the Legal Profession
1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.nmbar.org

What Drug Dealers and Celebrities
Teach Lawyers about Professional
Responsibility

3.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

The Fear Factor: How Good
Lawyers Get Into Ethical Trouble
3.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Find it Fast and Free (and Ethically)
with Google, Fastcase 7, and Social
Media Sites

40G,2.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

28

28

28

28

28

28

28

How to Practice Series:
Demystifying Civil Litigation Pt 1
(2018)

6.0G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Fall Elder Law Institute: Navigating
Changes to the Adult Guardianship
and Conservatorship Statutes and
Rules (2018)

55G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Immigration Law: U-Visa Training
(2018)

1.0G, 0.5EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Immigration Law: Assisting
Human Trafficking Survivors
(2018)

1.0G, 0.5 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Basics of Trust Accounting:

How to Comply with Disciplinary
Board Rule 17-204

1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Children’s Code: Delinquency
Rules, Procedures and the Child’s
Best Interest

1.5G, 1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Moving Your Practice Into the
Cloud-Benefits, Drawbacks and
Ethical Issues

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.nmbar.org
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Opinions

As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals
PO Box 2008 - Santa Fe, NM 87504-2008 - 505-827-4925

Effective November 23, 2018

PUBLISHED OPINIONS

A-1-CA-35785 D Gallegos v. C Vernier Affirm/Reverse/Remand 11/19/2018
A-1-CA-35562 State v. ] Salazar Affirm 11/20/2018
UNPUBLISHED OPINIONS

A-1-CA-35687 A Rivas v. M Rivas Affirm/Remand 11/19/2018
A-1-CA-37338 ] Torres v. Hudspeth Associates Affirm 11/19/2018
A-1-CA-37356 State v. D Morgan Affirm 11/19/2018
A-1-CA-36009 G Martinez v. P Martinez Trust Affirm 11/20/2018
A-1-CA-36159 State v. D Benson Affirm 11/20/2018
A-1-CA-37244 CYED v. Andrew R. Affirm 11/20/2018
A-1-CA-37249 City of Roswell v. D Warner Reverse/Remand 11/20/2018
A-1-CA-35349 State v. S Casaus Affirm/Remand 11/21/2018
A-1-CA-37421 CYED v. Charlene V Affirm 11/21/2018

Slip Opinions for Published Opinions may be read on the Court’s website:

http://coa.nmcourts.gov/documents/index.htm
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Clerk’s Certificates

From the Clerk of the New Mexico Supreme Court

CLERK’S CERTIFICATE
OF ADDRESS AND/OR
TELEPHONE CHANGES

Elizabeth Ann Ashton

New Mexico Legal Group, PC
2701 Arizona Street, NE
Albuquerque, NM 87110
505-843-7303

505-244-8731 (fax)

eashton
@newmexicolegalgroup.com

Ruth Elizabeth Baldwin
Office of the Eleventh Judicial
District Attorney

335 S. Miller Avenue
Farmington, NM 87401
505-599-9810
rbaldwin@da.state.nm.us

Cassandra Brulotte

1031 Lamberton Place, NE
Albuquerque, NM 87107
505-841-7980
cassbrulotte@gmail.com

Leandro Barrientos Ferrer
The Law Offices of Alcock &
Associates, PC

2 N. Central Avenue,

Suite 2600

Phoenix, AZ 85004
602-404-6000
Ibarrientos@alcocklaw.com

James A. Chavez

Vance, Chavez &
Associates, LLC

500 Fourth Street, NW,
Suite 405

Albuquerque, NM 87102
505-842-6626
505-247-1536 (fax)
jim@vancechavez.com

Bill Edward Dials

Law Offices of the Public
Defender

2395 N. Florida Avenue
Alamogordo, NM 88310
575-551-7209
575-446-4671 (fax)
bill.dials@lopdnm.us

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Heather Call Fuller
Lincoln Derr, PLLC
4350 Congress Street,
Suite 575

Charlotte, NC 28209
704-944-9303
866-393-6043 (fax)
heather.fuller
@lincolnderr.com

Jose Jehuda Garcia
Davis Miles McGuire &
Gardner PLLC
Albuquerque, NM 87102
505-948-5050
jjgarcia@jgcounsel.com

Joseph Cooper Gonzales
Cordell & Cordell

6565 Americas Parkway, NE,
Suite 900

Albuquerque, NM 87110
505-444-7121
jegonzales@cordelllaw.com

Allison Pool Hedgecock
Office of the Second Judicial
District Attorney

520 Lomas Blvd., NW
Albuquerque, NM 87102
505-681-9508
allison.hedgecock@da2nd.
state.nm.us

Stephen Eric Lane

Kasdan LippSmith Weber
Turner LLP

6301 Indian School Road, NE,
Suite 720

Albuquerque, NM 87110
505-219-4204

505-219-4205 (fax)
slane@kasdancdlaw.com

Deian McBryde

McBryde Law LLC

500 Marquette Avenue, NW,
Suite 1200

Albuquerque, NM 87102
505-465-9086
deian@mcbrydelaw.com

Alyssa M. Mercado

New Mexico Legal Aid, Inc.
PO Box 817

51 Jemez Canyon Dam Road,
Suite 102

Bernalillo, NM 87004
505-867-3391

505-227-8712 (fax)
alyssam@nmlegalaid.org

M. Mitchell Moss

Moss Legal Group, PLLC
5845 Cromo Drive,

Suite 2

El Paso, TX 79912
915-703-7307
915-703-7618 (fax)
mitch
@mosslegalsolutions.com

Renae Nanna
Greenberg Traurig LLP
1200 17th Street,

Suite 2400

Denver, CO 80202
303-572-6575
nannar@gtlaw.com

Timothy Nuccio

Office of the Twelfth Judicial
District Attorney

1000 New York Avenue,
Room 101

Alamogordo, NM 88310
575-437-3640
tnuccio@da.state.nm.us

Mel Reese-Lashley
8537 N. 63rd Drive
Glendale, AZ 85302
602-410-7201
melrl1919@gmail.com

Daniel M. Rosales Jr.

Fox Rothschild LLP

1225 17th Street,

Suite 2200

Denver, CO 80202
303-383-7602

303-292-1300 (fax)
drosales@foxrothschild.com

Darren Tallman

250 N. Sunnyslope Road,
Suite 300

Brookfield, WI 53005
877-492-5184
lawfirmnm@rsieh.com

Angela J. Varnado

107 Prairie Lane
Longview, TX 75605
719-384-5591
ajvarnado@yahoo.com

Shuhao Wang
Trenchard & Hoskins

PO Box 1995

Roswell, NM 88202
575-622-7774
575-622-4705 (fax)
sean.wang.th@gmail.com

Elizabeth Rodke Washburn
2043 Glendale Road

Iowa City, IA 52245
651-343-4660
libby_nm@hotmail.com

William Zarr

5804 Vulcan Vista Drive, NE
Albuquerque, NM 87111
505-331-6074
wzarrlegal@gmail.com

Effective October 25, 2018:
Kristin Marie Oberst
Bradford
(kmb@tdgfamilylaw.com)
Jennifer M. deGraauw
(jmd@tdgfamilylaw.com)
Alicia Hohl
(alh@tdgfamilylaw.com)
Timothy Clayton Piatt
(tcp@tdgfamilylaw.com)
Kathryn Erin Terry
(ket@tdgfamilylaw.com)
Terry & deGraauw, PC
1801 Rio Grande Blvd., NW,
Suite B

Albuquerque, NM 87104
505-206-5044
505-206-5048 (fax)
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Clerk’s Certificates

Michael J. Cadigan
Cadigan Law Firm, PC
201 Third Street, NW,
Suite 500

Albuquerque, NM 87102
505-830-2076
505-944-9091 (fax)
cadigan@cadiganlaw.com

Donald E. Kochersberger III
Business Law Southwest, LLC
320 Gold Avenue, SW,

Suite 610

Albuquerque, NM 87102
505-848-8581

505-848-8593 (fax)
donald@businesslawsw.com

Brana Lee Meech

Sutin, Thayer & Browne, PC
PO Box 1945

6100 Uptown Blvd., NE,
Suite 400 (87110)
Albuquerque, NM 87103
505-883-3436

505-855-9521 (fax)
blm@sutinfirm.com

Michael N. Prinz

Office of the City Attorney
PO Box 909

200 Lincoln Avenue (87501)
Santa Fe, NM 87504
505-955-6554
505-955-6748 (fax)
mnprinz@santafenm.gov

Herbert M. Strassberg
Office of the Second Judicial
District Attorney

520 Lomas Blvd. NW
Albuquerque, NM 87102
505-595-4715
herbert.strassberg@da2nd.
state.nm.us

Effective October 1, 2018.:
Leslie Becker
(lesliebecker@gwlpa.com)
Maria R. Garcia Geer
(gwlpa@swcp.com)

Dana Kanter Grubesic
(dgrubesic@gwlpa.com)
Kathryn M. Wissel
(kwissel@gwlpa.com)
Geer Wissel & Levy, PA
PO Box 7549

20 First Plaza, NW,

Suite 306 (87102)
Albuquerque, NM 87194
505-243-1733
505-243-5006 (fax)

CLERK’S CERTIFICATE
OF ADMISSION

On November 20, 2018:
Victoria T. Aguilar

The AR Group LLC

8400 E. Crescent Parkway,
6th Floor

Greenwood Village, CO
80111

720-452-3301
720-398-3113 (fax)
victoria@theargroup.com

On November 20, 2018:
Jessica Michell Alvarado
1122 W. La Jolla Drive
Tempe, AZ 85282
480-335-4366
jessica.m.alvarado@gmail.
com

On November 20, 2018:
Michael Harman Bell
Ogletree, Deakins, Nash,
Smoak & Stewart, PC

2000 S. Colorado Blvd.,
Tower 3 - Suite 900
Denver, CO 80222
303-318-7841
303-831-9246 (fax)
michael.bell@ogletree.com

On November 20, 2018:
William H. Brosha

William H. Brosha, PLLC
7702 E. Doubletree Ranch
Road,

Suite 300

Scottsdale, AZ 85258
609-634-6345
whbrosha@broshalawfirmaz.
com

On November 20, 2018:
Kyle R. Castillo

2838 E. Highland Avenue
Phoenix, AZ 85016
602-885-4764
kycastil@umail.iu.edu

On November 20, 2018:
Mark Chisholm

Craig, Terrill, Hale &
Grantham, LLP

9816 Slide Road,

Suite 201

Lubbock, TX 79424
806-744-3232
806-744-2211 (fax)
markc@cthglawfirm.com

On November 20, 2018:
Daniel F. D’Addio

Eaton Law Office, PC

500 Marquette Avenue, NW,
Suite 620

Albuquerque, NM 87102
505-243-1486

505-842-0485 (fax)
dfdaddio@eatonlaw-nm.com

On November 20, 2018:
Elena Alicia Esparza
Law Offices of Enrique
Moreno

702 Magoffin Avenue

El Paso, TX 79901
915-533-9977
915-533-0033 (fax)
eesparza@morenolaw.us

On November 20, 2018:
Julie L. Griffis

Davis, Gerald & Cremer
400 W. Illinois Avenue,
Suite 1400

Midland, TX 79701
432-687-0011
432-687-1735 (fax)
jlgrifis@dgclaw.com

On November 20, 2018:
Nicole S. Hall

Law Offices of the Public
Defender

300 Gossett Drive

Aztec, NM 87410
505-386-4060
nicole.hall@lopdnm.us

On November 20, 2018:
Rebecca Lynne Mader
Machol & Johannes LLC
700 17th Street,

Suite 200

Denver, CO 80202
303-539-9307

303-830-0047 (fax)
rebecca.mader@mijfirm.com

http://nmsupremecourt.nmcourts.gov

On November 20, 2018:
Constance L. Rogers

Davis, Graham & Stubbs LLP
1550 17th Street,

Suite 500

Denver, CO 80202
303-892-9400

303-893-1379 (fax)
connie.rogers@dgslaw.com

On November 20, 2018:
Jacob Nelson Runyon

The Clinesmith Firm

325 N. St. Paul Street,

29th Floor

Dallas, TX 75201
972-677-7764
972-290-0031 (fax)
jacob@clinesmithfirm.com

On November 20, 2018:
Lauren Kelly Seymour
Office of the Third Judicial
District Attorney

845 N. Motel Blvd.,

2nd Floor, Suite D

Las Cruces, NM 88007
575-647-8500

On November 20, 2018:
John Gerben Van Dyk
20104 N. Jill Avenue
Maricopa, AZ 85138
909-240-7771
john.g.vandyk@gmail.com
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Recent Rule-Making Activity

As Updated by the Clerk of the New Mexico Supreme Court

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Effective December 5, 2018

PENDING PROPOSED RULE CHANGES OPEN
FOR COMMENT:

Comment Deadline

There are no proposed rule changes open for comment.

RECENTLY APPROVED RULE CHANGES
SINCE RELEASE OF 2018 NMRA:

Effective Date

Rules of Civil Procedure for the District Courts

1-003.2 Commencement of action; guardianship and

conservatorship information sheet 07/01/2018
1-079  Public inspection and sealing of

court records 07/01/2018
1-079.1  Public inspection and sealing of court records;

guardianship and conservatorship proceedings

07/01/2018

1-088.1 Peremptory excusal of a district judge; recusal;

procedure for exercising 03/01/2018
1-104  Courtroom closure 07/01/2018
1-140  Guardianship and conservatorship

proceedings; mandatory use forms 07/01/2018
1-141 Guardianship and conservatorship

proceedings; determination of persons

entitled to notice of proceedings

or access to court records 07/01/2018

Civil Forms

4-992 Guardianship and conservatorship information

sheet; petition 07/01/2018
4-993  Order identifying persons entitled to notice

and access to court records 07/01/2018
4-994  Order to secure or waive bond 07/01/2018
4-995  Conservator’s notice of bonding 07/01/2018
4-995.1 Corporate surety statement 07/01/2018

4-996  Guardian’s report 07/01/2018
4-997  Conservator’s inventory 07/01/2018
4-998  Conservator’s report 07/01/2018
4-999  Notice of hearing and rights 10/15/2018
Rules of Criminal Procedure for the District Courts
5-302A  Grand jury proceedings 04/23/2018

Local Rules for the First Judicial District Court

LR1-404 Family court services and other services for

child-related disputes 09/01/2018
LR1-405 Safe exchange and supervised visitation program
09/01/2018

Local Rules for the Second Judicial District Court

LR2-401 Court clinic mediation program and other services
for child-related disputes 09/01/2018

LR2-403 Safe exchange and supervised visitation 09/01/2018
09/01/2018
Local Rules for the Third Judicial District Court

LR3-401 Domestic relations mediation and safe exchange and
supervised visitation programs 09/01/2018

Local Rules for the Fourth Judicial District Court

LR2-Form 709 Court clinic referral order

LR4-401 Safe exchange and supervised visitation, and
09/01/2018
Local Rules for the Fifth Judicial District Court

LR5-401 Safe exchange and supervised visitation; domestic
relations mediation 09/01/2018

Local Rules for the Sixth Judicial District Court

domestic relations mediation

LR6-401 Safe exchange and supervised visitation, and
domestic relations mediation 09/01/2018
LR6-404 Withdrawn 09/01/2018
Local Rules for the Seventh Judicial District Court
09/01/2018
Local Rules for the Eighth Judicial District Court

LR8-401 Safe exchange and supervised visitation; domestic
relations mediation 09/01/2018

LR7-401 Domestic relations; mediation
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Rule-Making Activity.

Local Rules for the Ninth Judicial District Court
LR9-405 Domestic relations mediation 09/01/2018
Local Rules for the Eleventh Judicial District Court

LR11-402 Domestic relations mediation; safe exchange and
supervised visitation 09/01/2018
Local Rules for the Twelfth Judicial District Court
LR12-401 Domestic relations mediation 09/01/2018
Local Rules for the Thirteenth Judicial District Court

LR13-124 Fees non-refundable 09/01/2018

LR13-401 Domestic relations alternative dispute resolution
(ADR); advisory consultation 09/01/2018

LR13-402 Domestic Relations Mediation Act; safe exchange

and supervised visitation 09/01/2018

To view all pending proposed rule changes (comment period open or closed), visit the New Mexico Supreme Court’s
website at http://nmsupremecourt.nmcourts.gov. To view recently approved rule changes, visit the New Mexico Compilation
Commission’s website at http://www.nmcompcomm.us.
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Advance Opinions

HECTOR H. BALDERAS,
Attorney General
MARIS VEIDEMANIS,
Assistant Attorney General
Santa Fe, New Mexico

Certiorari Denied, August 29, 2018, No. S-1-SC-37184
From the New Mexico Court of Appeals
Opinion Number: 2018-NMCA-067
No. A-1-CA-35355 (filed August 2, 2018)

STATE OF NEW MEXICO,
Plaintiff-Appellee,

ERNEST BRYAN BARELA,
Defendant-Appellant.

APPEAL FROM THE DISTRICT COURT OF DONA ANA COUNTY
Marci E. Beyer, District Judge

BENNETT J. BAUR,

Chief Public Defender
Santa Fe, New Mexico
STEVEN J. FORSBERG, ASSISTANT
Appellate Defender

for Appellee Albuquerque, New Mexico
for Appellant
Opinion Ramirez to open the door so they could

Michael E. Vigil, Judge

{1} Defendant Ernest Bryan Barela ap-
peals the district court’s denial of his mo-
tion to proceed pro se, made after years
of delay and on the morning trial was set
to begin, and raises a claim of ineffective
assistance of counsel. We affirm.

I. BACKGROUND

{2} Defendant was charged with residen-
tial burglary, unlawful taking of a motor
vehicle, stalking, larceny, and escape or
attempt to escape from a peace officer
on June 21, 2012. Defendant’s charges
stemmed from an event on May 22, 2012,
involving Defendant’s ex-girlfriend, E.
Ramirez. Defendant and Ms. Ramirez
had been involved in a two-year relation-
ship and had a child together in March
2012. However, Ms. Ramirez ended their
relationship in early May 2012.

{3} Ms. Ramirez testified during Defen-
dant’s trial that, on May 22, 2012, as she
went inside her mother’s house—a mobile
home with an attached garage—and at-
tempted to close the door behind her, De-
fendant pulled the door from the outside
and tried to open it. Defendant asked Ms.

talk. Ms. Ramirez told him to leave or she
was going to call 911. However, Defendant
persisted and said he wanted to see their
child. Ms. Ramirez refused to open the
door but told Defendant that he could see
their child through the glass.

{4} Ms. Ramirez testified that Defendant
then pulled a pocket knife and threatened
to cut his own throat. Ms. Ramirez still
would not open the door and told De-
fendant that she would call his father to
give him a ride home. After Defendant
threatened to beat her up, Ms. Ramirez hid
inside her mother’s garage and called 911.
Ms. Ramirez stayed inside the garage and
heard Defendant trying to open the door
to the garage. Shortly thereafter, Deputy
Sheriff Paul Telles arrived at the house but
was unable to find anyone else inside. Ms.
Ramirez then left the garage and noticed
that her purse, wherein she kept her car
keys and credit cards, and vehicle were
missing.

{5} OnJune6,2012, Deputy Telles went to
Defendant’s home to serve an arrest war-
rant on Defendant. While there, Deputy
Telles spoke with Defendant’s father who
informed Deputy Telles that he had no
contact with Defendant. After receiv-
ing permission from Defendant’s father,

Deputy Telles searched the home to ensure
Defendant was not inside. Deputy Telles
found Defendant hiding inside one of the
kitchen’s cabinets and placed him under
arrest.

{6} Following his arraignment on July 2,
2012, Defendant requested a new attorney
on three separate occasions. On January
9, 2013, Defendant requested a new at-
torney one day before trial was scheduled
to begin. On March 17,2014, he requested
a new attorney two days before trial was
scheduled to begin. On February 13,2015,
Defendant requested a new attorney the
day he was scheduled to attend a pre-trial
conference in district court. On all three
occasions, the district court granted De-
fendant’s request, allowed defense counsel
to withdraw, gave Defendant more time to
retain new representation, and gave new
defense counsel more time to prepare for
trial. Defendant’s actions caused his case
to be delayed for over three years from
the date of his arrest. By the third request,
the new judge assigned to Defendant’s
case explicitly told Defendant that he was
causing his case to be delayed.

{7} During a hearing on March 2, 2015,
Defendant appeared without an attorney
and without having applied to the public
defender’s office, despite the district court’s
order to do so for a fourth public defender.
After the district court informed Defen-
dant that a private attorney with whom
he had spoken would not be representing
him and that he would need to hire a
public defender, Defendant asked, “And I
can’'t represent myself? That’s what you're
saying?” Defendant agreed to go to the
public defender’s office despite his desire
to have the private attorney represent him.
Robert Turner, a contract attorney for the
public defender’s office, entered his ap-
pearance as Defendant’s new counsel. The
district court scheduled Defendant’s trial
for August 10, 2015.

{8} Duringa pre-trial hearing on August 6,
2015, at which Defendant failed to appear,
Mr. Turner notified the district court that
he needed to briefly interview two officers
prior to trial and could do it the morning
of trial because he had already prepared
based on their reports. Mr. Turner notified
the district court in advance that he would
have an associate in his office work on the
case and that his associate did not need to
interview Ms. Ramirez.

{9} On the morning of trial, Mr. Turner’s
associate, August Rane, appeared with
Defendant. Defendant requested to rep-
resent himself, stating that he and Mr.
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Turner had spoken a great deal already
and that Mr. Rane had not spoken with
him before the day of trial, had not inter-
viewed the witnesses in the case, and did
not know the facts that Mr. Turner knew.
However, Mr. Rane informed the district
court that he had discussed the case with
Mr. Turner, read all of the interviews,
prepared the case, and would need only a
few minutes to interview one officer. The
district court inquired into Defendant’s
competence and basis for such a request,
and informed him of the potential pitfalls
of self-representation, the nature of the
charges, and possible penalties associ-
ated with each offense. The district court
then asked Defendant if he was ready to
proceed to trial that morning. Defendant
responded that he was not ready, at which
point the district court denied Defendant’s
motion for self-representation. The district
court stated the untimeliness of Defen-
dant’s motion and his lack of preparation
as some of the reasons it was denying his
motion. The district court then permitted
Mr. Rane some time to interview an officer.
{10} The parties proceeded to trial with
Mr. Rane representing Defendant. The
jury returned a verdict of guilty of stalk-
ing and escape or attempted escape from a
peace officer, but acquitted him of all other
charges.

II. DISCUSSION

{11} Defendant now asks this Court to
reverse his convictions and remand for a
new trial based on both the district court’s
denial of his motion for self-representation
and his claim of ineffective assistance of
counsel.

A. Right to Self-Representation

{12} Defendants have a constitutional
right to self-representation. Faretta v.
California, 422 U.S. 806, 819 (1975);
State v. Garcia, 2011-NMSC-003, ¢ 24,
149 N.M. 185, 246 P.3d 1057. To proceed
pro se, a defendant must (1) “clearly and
unequivocally” assert his intention to rep-
resent himself, (2) make his assertion in a
timely fashion, and (3) “knowingly and
intelligently” waive his right to counsel.
Garcia, 2011-NMSC-003, 4 25. However, a
defendant may not invoke his right to self-
representation “to cause delay or thwart
the orderly and fair administration of
justice” Id. (internal quotation marks and
citation omitted). The district court is free
to reject a motion for self-representation
on any of these independent grounds. Id.
¢ 30. We review de novo whether a defen-
dant made a valid knowing, intelligent, and
voluntary waiver of his constitutional right

to counsel. State v. Reyes, 2005-NMCA-
080, 9 6, 137 N.M. 727, 114 P.3d 407. We
review for clear error the factual findings
underlying the district court’s decision
to deny a defendant’s motion for self-
representation. United States v. Simpson,
845 F.3d 1039, 1046 (10th Cir. 2017).
{13} Defendant did not clearly and
unequivocally assert his intention to
represent himself on March 2, 2015. The
requirement that a defendant clearly and
unequivocally assert his intent to represent
himself is “necessary to protect against an
inadvertent waiver of the right to counsel
by a defendant’s occasional musings on
the benefits of self-representation.” United
States v. Mackovich, 209 E.3d 1227, 1236
(10th Cir. 2000) (internal quotation marks
and citation omitted). “[W]e indulge in
every reasonable presumption against
waiver[,]” Simpson, 845 F.3d at 1046
(internal quotation marks and citations
omitted), and “must ascribe a ‘constitu-
tional primacy’ to the right to counsel”
during “ambiguous situations created by
a defendant’s vacillation,” Mackovich, 209
E3d at 1237 (internal quotation marks and
citations omitted). Moreover, the district
court is not required to clarify an equivo-
cal request. See Simpson, 845 F.3d at 1051
(“[W]e have never required a district court
to clarify an equivocal request.”); Duncan
v. Schwartz, 337 F. Appx 587, 593 (7th Cir.
2009) (“Faretta does not require a more
searching inquiry whenever a defendant
makes ambiguous, equivocal statements
that could potentially be construed as in-
dicating a desire for self-representation.”).
Defendant’s brief inquiry into his right
to represent himself did not amount to a
clear, unequivocal assertion of that right,
especially given his stated intent of retain-
ing private counsel.

{14} The district court did not err in
finding that Defendant’s August 10, 2015,
motion to represent himself was untimely.
When a clear, unequivocal request for self-
representation is made in advance of trial,
the defendant is “presumptively entitled to
the right” Garcia, 2011-NMSC-003, € 26.
However, that presumption can be over-
come where a defendant’s motion is used
as a tactic to secure delay. See United States
v. Tucker, 451 E3d 1176, 1181 (10th Cir.
2006) (“[A] motion for self-representation
is timely if it is made before the jury is
impaneled, unless it is a tactic to secure
delay”); Avila v. Roe, 298 E.3d 750, 753 (9th
Cir. 2002) (“[A] Faretta request is timely
if made before jury impanelment, unless
it is shown to be a tactic to secure delay”

(internal quotation marks and citations
omitted)); Chapman v. United States, 553
E2d 886, 887 (5th Cir. 1977) (“We hold
that a demand for self-representation
must be honored as timely if made before
the jury is selected, absent an affirma-
tive showing that it was a tactic to secure
delay”). “A court may consider events
preceding a motion for self-representation
to determine whether the request is made
in good faith or merely for delay” United
States v. George, 56 F3d 1078, 1084 (9th
Cir. 1995).

{15} Here, the record supports the
district court’s finding that Defendant’s
motion was untimely. Defendant made
repeated requests for a new attorney and
was granted several continuances for his
trial. Based on Defendant’s three prior
requests for new counsel, his repeated con-
tinuances resulting in a three-year delay,
the timing of his pro se motion, and the
probable need for a continuance because of
his unpreparedness, the district court did
not err in its decision to deny Defendant’s
motion. See Marshall v. Taylor, 395 E3d
1058, 1061-62 (9th Cir. 2005) (holding
that a defendant’s motion to represent
himself was untimely when made the day
trial was set to commence, after several
continuances of his trial, and with no facts
to show that his last-minute request was
reasonable); United States v. Gipson, 693
E2d 109, 112 (10th Cir. 1982) (holding
that a defendant’s request that his attorney
be dismissed, made on the morning of his
trial, coupled with his previous rejection of
four different public defenders without any
credible explanation, were suggestive of “a
pattern of delaying tactics”), overruled on
other grounds by United States v. Allen, 895
E2d 1577, 1580 (10th Cir. 1990); People v.
Windham, 560 P.2d 1187, 1191 n.5 (Cal.
1977) (in bank) (“We intend only that a
defendant should not be allowed to misuse
the Faretta mandate as a means to unjusti-
fiably delay a scheduled trial or to obstruct
the orderly administration of justice. For
example, a defendant should not be per-
mitted to wait until the day preceding trial
before he moves to represent himself and
requests a continuance in order to prepare
for trial without some showing of reason-
able cause for the lateness of the request.”)
{16} Defendant argues that the New Mex-
ico Constitution grants greater protection
for a defendant’s right to self-representation.
Defendant has not satisfied his burden
to seek greater protection under the New
Mexico Constitution than is provided under
the Sixth Amendment of the United States
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Constitution. When a state constitutional
right has not already been interpreted more
expansively than its federal counterpart, a
defendant “must assert in the trial court that
the state constitutional provision at issue
should be interpreted more expansively than
the federal counterpart and provide reasons
for interpreting the state provision differently
from the federal provision.” State v. Gomez,
1997-NMSC-006, € 23, 122 N.M. 777, 932
P2d 1 (emphasis omitted). Defendants do
have a right to self-representation under the
New Mexico Constitution. See N.M. Const.
art. 1L, § 14 (“In all criminal prosecutions, the
accused shall have the right to appear and
defend himself in person[.]”); Garcia, 2011-
NMSC-003, § 24. New Mexico's courts have
not interpreted this right more expansively
than its federal counterpart. Defendant ar-
gues on appeal that New Mexico’s historical
emphasis on self-reliance and independence,
as well as the explicit grant of a defendant’s
right to self-representation, indicate a greater
protection under the state constitutional
provision. However, the record does not
indicate that Defendant argued for greater
protections under Article II, Section 14 of
the New Mexico Constitution in the district
court. We therefore do not address this argu-
ment.

B. Ineffective Assistance of Counsel
{17} “Criminal defendants are entitled to
reasonably effective assistance of counsel”
State v. Crocco, 2014-NMSC-016, ¢ 12, 327
P.3d 1068 (internal quotation marks and
citation omitted). To establish a prima facie
case of ineffective assistance, a defendant
must first “show that counsel’s performance
fell below that of a reasonably competent at-
torney[.]” State v. Hester, 1999-NMSC-020,
€9, 127 N.M. 218, 979 P.2d 729. Second, a
defendant must show that counsel’s deficient
performance prejudiced the defense “such
that there was a reasonable probability that
the outcome of the trial would have been
different” State v. Hobbs, 2016-NMCA-006,
¢ 21, 363 P.3d 1259 (internal quotation
marks and citation omitted). Our Supreme
Court has expressed a preference for bring-
ing ineffective assistance claims through
habeas corpus proceedings, rather than on
direct appeal. State v. Schoonmaker, 2008-
NMSC-010, ¢ 31, 143 N.M. 373, 176 P.3d
1105, overruled on other grounds by State v.
Consaul, 2014-NMSC-030, € 38, 332 P.3d
850. “If facts necessary to a full determina-
tion are not part of the record, an ineffective
assistance claim is more properly brought
through a habeas corpus petition, although
an appellate court may remand a case for an
evidentiary hearing if the defendant makes

a prima facie case of ineffective assistance.
State v. Roybal, 2002-NMSC-027, ¢ 19, 132
N.M. 657, 54 P3d 61. “We review the legal
issues involved with claims of ineffective
assistance of counsel de novo and defer to
the findings of fact of the district court if
substantial evidence supports the court’s
findings.” Hobbs, 2016-NMCA-006, § 18
(alterations, omissions, internal quotation
marks, and citation omitted). Defendant cites
four different perceived errors by counsel to
support his claim of ineffective assistance.
We address each in turn.

{18} Defendant first asks this Court to
take judicial notice of its February 16,
2017, order, sanctioning Mr. Turner for not
filing an acceptable docketing statement.
However, Defendant has failed to show
how Mr. Turner’s performance on appeal
impacted the outcome of his trial.

{19} Defendant next asserts that Mr. Turner
was ineffective, and Defendant was therefore
prejudiced, in failing to file a motion for
self-representation on behalf of Defendant
after learning of his intention to proceed
pro se. However, we have no basis in the
record to conclude that Mr. Turner knew
of Defendant’s intention to proceed pro se.
See State v. Hall, 2013-NMSC-001, ¢ 28, 294
P.3d 1235 (“The mere assertions and argu-
ments of counsel are not evidence.” (internal
quotation marks and citation omitted)); State
v. Jim, 2014-NMCA-089, € 29, 332 P.3d 870
(“While we are willing to review matters of
record for prima facie evidence of ineffective
assistance of counsel, we will not afford the
same benefit to arguments based on matters
outside the trial record”” (internal quotation
marks and citation omitted)). Defendant
has also failed to show that the outcome of
the trial would have been different had Mr.
Turner filed such a motion on Defendant’s
behalf, especially in light of the jury’s acquit-
tal of three of the five charges. See McKaskle
v. Wiggins, 465 U.S. 168, 177 n.8 (1984)
(recognizing that, when exercised, the right
to self-representation “usually increases the
likelihood of a trial outcome unfavorable to
the defendant”); State v. Wittgenstein, 1995-
NMCA-010,9 7,119 N.M. 565,893 P.2d 461
(noting that the defendant’s failure to estab-
lish prejudice in her ineffective assistance
claim is supported by the jury’s acquittal of
four of the defendant’s seven charges).

{20} Defendant also asserts that Mr. Rane
was ineffective in failing to speak with
Defendant before the day of trial. Counsel
has a duty “to consult with the defendant
on important decisions and to keep the
defendant informed of important develop-
ments in the course of the prosecution.”

Strickland v. Washington, 466 U.S. 668, 688
(1984). Mr. Rane was substitute counsel for
Mr. Turner from within Mr. Turner’s office.
As Defendant conceded, Mr. Turner was
aware of the facts of his case and Mr. Turner
had maintained a good level of communica-
tion with Defendant. Absent a showing of
prejudice, Defendant cannot rest his claim
of ineffective assistance solely on Mr. Rane’s
entry as a substituted counsel. Cf. Nettleton
v. State, 320 A.2d 743, 745 (Del. 1974) (“[A]
last minute transfer of the case from one As-
sistant Public Defender to another, without
more, is not sufficient ground for a finding
of ineffective assistance of counsel. The case
was not transferred from one ‘law office’ to
another. Presumably, the file of the case was
complete and ready for use by the substituted
Assistant”). Furthermore, the record is defi-
cient of information regarding the extent to
which Mr. Rane consulted with Defendant.
Therefore, we are unable to assess Mr. Rane’s
effectiveness.

{21} Finally, Defendant asserts that Mr.
Rane was ineffective in failing to call wit-
nesses on Defendant’s behalf. “Failure to
make adequate pretrial investigation and
preparation may . . . be grounds for finding
ineffective assistance of counsel” State v.
Barnett, 1998-NMCA-105, € 30, 125 N.M.
739,965 P.2d 323 (internal quotation marks
and citation omitted). Here, again, the re-
cord is deficient of evidence that Mr. Rane
failed to prepare and investigate in advance
of trial, or that there were additional wit-
nesses for Mr. Rane to call. See State v. Miera,
2018-NMCA-020, € 34, 413 P.3d 491 (“[A]
general claim of failure to investigate is not
sufficient to establish a prima facie case if
there is no evidence in the record indicating
what information would have been discov-
ered” (internal quotation marks and citation
omitted)). In fact, Mr. Rane indicated that he
had discussed the case with Mr. Turner, read
all of the interviews, and prepared the case.
Although Mr. Rane still needed to speak with
one officer before trial, Mr. Turner indicated
at the pre-trial hearing that his interviews of
the officers would be brief because he had
already prepared based on their reports. De-
fendant therefore failed to establish a prima
facie ineffective assistance of counsel claim.
III. CONCLUSION

{22} The judgment and sentence are af-
firmed.

{23} IT IS SO ORDERED.

MICHAEL E. VIGIL, Judge

WE CONCUR:

HENRY M. BOHNHOFF, Judge
DANIEL J. GALLEGOS, Judge
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{1} Defendants Fabian Fierro, age 18,
and Travis Bainbridge, age 19, picked up
Plaintiff Jessica Crespin, age 14, from her
school in an uninsured vehicle. They drove
to Fierro's mother’s house where Fierro had
sexual relations with Crespin and Bainbridge
sexually assaulted her. Crespin’s mother had
purchased an automobile liability insurance
policy issued by Safeco Insurance Company
of America (Safeco) that contained unin-
sured motorist coverage which extended to
Crespin. Crespin brought this action after
Safeco denied Crespin’s claim for uninsured
motorist coverage for the incident. Following
Crespin’s presentation of her case-in-chief at
abench trial, the district court ruled in favor
of Safeco and dismissed Crespin’s claim for
uninsured motorist coverage. Crespin now
appeals. We affirm.

BACKGROUND

{2} The parties do not challenge any of the
district court’s findings of fact, which we
summarize below.

{3} In February 2009, Crespin texted with
Fierro and Bainbridge, and they made

plans for the men to pick her up from her
middle school the following day. Crespin
had known Fierro for about three years
and previously had sexual relations with
him. As of the day of the text exchange,
Crespin believed that Bainbridge was her
boyfriend, but she had not had sexual
relations with him. Bainbridge and Fierro
wanted and expected to have sexual rela-
tions with Crespin the following day but
did not say this in their texts with her.

{4} The following day, Fierro drove an
uninsured car owned by Fierros mother
to Crespin’s school; Bainbridge was a
passenger in the car. Crespin planned on
going to the mall with Bainbridge and
returning to school before classes let out
for the day. Crespin told her teacher that
she had to use the restroom; she went
outside to meet Fierro and Bainbridge and
willingly opened the car door and got in.
Fierro and Bainbridge did not tell Crespin
that they planned to have sexual relations
with her before she got into or while they
were riding in the vehicle. Crespin was not
physically restrained or otherwise forced
to stay in the car, nor was she sexually
assaulted or harmed while she was in the
car. Bainbridge testified that he would not
have picked up Crespin from school that

day if he had not had use of a car.

{5} When the three arrived at Fierro’s
mother’s house, Crespin exited the ve-
hicle on her own volition and entered the
house with Bainbridge and Fierro. Crespin
was introduced to Janet Roybal, Fierro’s
mother. When Crespin was introduced to
Ms. Roybal she was not crying or acting
afraid or distressed. Crespin, Fierro, and
Bainbridge then went upstairs to talk and
listen to music. Prior to going upstairs,
Bainbridge and Fierro did not tell Crespin
and she otherwise did not know that they
intended to have sexual relations with her.
{6} After listening to music for about
twenty minutes, Fierro and Crespin went
into a different room and had sexual rela-
tions. After Fierro had sexual relations
with Crespin, he fell asleep, and Crespin
went into the room where Bainbridge
was. Bainbridge then sexually assaulted
Crespin by having sexual relations with
her. Neither Fierro nor Bainbridge used
physical force or otherwise physically
restrained Crespin prior to or while hav-
ing sexual relations with her. Bainbridge,
however, knew that having sexual relations
with Crespin was wrong because he knew
she was a minor; he had expressed these
feelings earlier to Fierro.

{7} Sometime later, Crespin left Fierro’s
home. She had extra clothes in her back-
pack, and she dressed in those clothes
before she left. She went to the closest
Wal-Mart and called her cousin to pick her
up. Crespin then reported the sexual acts
to her mother and was taken to the emer-
gency room. Fierro initially had placed the
clothes that Crespin had left in the attic of
his mother’s home, but later moved and
hid them under the seat of the vehicle in
which they had ridden to get to the home.
{8} Fierro and Bainbridge were sub-
sequently arrested and charged with a
number of crimes based upon these events.
In early 2011, Bainbridge pled guilty
to bribery of a witness, tampering with
evidence, conspiracy to commit criminal
sexual penetration in the second degree,
conspiracy to commit tampering with evi-
dence, criminal sexual penetration in the
fourth degree, and conspiracy to commit
false imprisonment. In late 2011, Fierro
pled guilty to bribery of a witness, tamper-
ing with evidence, conspiracy to commit
criminal sexual penetration in the second
degree, conspiracy to commit tampering
with evidence, false imprisonment, and
conspiracy to commit false imprisonment.
{9} Inlate 2012, Crespin's attorney notified
Safeco that Crespin had been kidnapped
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and sexually assaulted in February 2009,
and made a demand for uninsured motor-
ist coverage under the policy that Safeco
had issued to Crespin’s mother. Crespin
was an insured under the policy. The un-
insured motorist provision in the policy
provides in relevant part:

We will pay damages for which

an insured is legally entitled to

recover from the owner or opera-

tor of an:

1. Uninsured motor vehicle or

underinsured motor vehicle be-

cause of bodily injury:

a.  sustained by an insured;
and
b.  caused by an accident.

The owner’s or operator’s liability

for these damages must arise out

of the ownership, maintenance,

or use of the uninsured motor

vehicle or underinsured motor

vehicle.
Safeco denied Crespin’s claim. Crespin
subsequently filed a complaint for personal
injury and declaratory judgment against
Safeco, Bainbridge, and Fierro.
{10} The district court held a two-day
bench trial in May 2016. Following
completion of Crespin’s presentation of
her case-in-chief, Safeco moved pursuant
to Rule 1-041(B) NMRA for involuntary
dismissal of her claims against it. The court
orally ruled that it would grant the motion.
{11} The district court thereafter entered
findings of fact and conclusions of law con-
sistent with that ruling. Based on the fore-
going facts, the court generally concluded
that Crespin had not established the neces-
sary causation required for liability under
Safeco’s uninsured motorist provision, i.e.,
Crespin’s injuries did not arise out of the
use of the uninsured vehicle. First, there
was no sufficient causal nexus between
the use of the vehicle and the resulting
harm. The court emphasized that the ve-
hicle was used only to transport Crespin
to Fierro’s mother’s house: “[Crespin] was
not kidnapped by Fierro and Bainbridge or
otherwise taken by force to the site of the
sexual activity and sexual assault” and thus
the vehicle was not an “active accessory” in
causing the injury. Second, the events that
occurred after Crespin, Fierro, and Bain-
bridge arrived at Fierro's home broke the
causal link that may have existed between
the use of the vehicle and the alleged harm.
The sexual assault by Bainbridge occurred
after the three exited the vehicle and went
inside the house and the vehicle was only
used to transport Crespin. The court

further ruled, however, that Bainbridge
committed the intentional tort of sexual
assault against Crespin and that Crespin
was entitled to a judgment in the amount
of $10,000 against him.
{12} The district court entered final
judgment in favor of Safeco on Crespin’s
claims against it but in favor of Crespin,
in the amount of $10,000, on her claims
against Bainbridge. Crespin now appeals
the portion of the judgment concluding
that Safeco’s policy of insurance does not
provide uninsured motorist coverage for
the incident at issue.
DISCUSSION
{13} Crespin challenges the district
court’s causation conclusions. Using the
analysis established in Britt v. Phoenix In-
demnity Insurance Co., 1995-NMSC-075,
120 N.M. 813,907 P.2d 994, she argues that
her injuries and damages arose out of the
use of the uninsured vehicle, and thus were
covered by the Safeco policy’s uninsured
motorist provision, because: (1) there was
a sufficient causal nexus between the use
of the uninsured vehicle and the sexual
assault of Crespin; and (2) no act of inde-
pendent significance broke the causal link
between the use of the uninsured vehicle
as part of Fierros and Bainbridge’s plan to
sexually assault Crespin and her resulting
emotional injuries. These arguments were
preserved by Crespin both in her response
to Safeco’s motion for summary judgment
and at trial. Woolwine v. Furr’s, Inc., 1987-
NMCA-133, € 20, 106 N.M. 492, 745 P.2d
717 (“To preserve an issue for review on
appeal, it must appear that [the] appellant
fairly invoked a ruling of the [district]
court on the same grounds argued in the
appellate court?).
{14} Rule 1-041(B) provides:

After the plaintiff, in an action

tried by the court without a jury,

has completed the presenta-

tion of evidence, the defendant,

without waiving the right to offer

evidence in the event the motion

is not granted, may move for

a dismissal on the ground that

upon the facts and the law the

plaintiff has shown no right to

relief. The court as trier of the

facts may then determine them

and render judgment against the

plaintiff or may decline to render

any judgment until the close of all

the evidence. If the court renders

judgment on the merits against

the plaintiff, the court shall make

findings].]

In ruling upon the motion the court is not
bound to give the plaintiff’s evidence its
most favorable aspect, but rather should
give it such weight as it is entitled to re-
ceive. See Mayer v. Smith, 2015-NMCA-
060, ¢ 8, 350 P.3d 1191. If challenged
on appeal, the court’s findings will be
examined only to the extent necessary to
determine whether they are supported by
substantial evidence. Id. € 9. The district
court’s legal conclusions will be reviewed
de novo. See Camino Real Mobile Home
Park P’ship v. Wolfe, 1995-NMSC-013, €
14, 119 N.M. 436, 891 P.2d 1190 (indicat-
ing that Rule 1-041(B) NMRA dismissals
will be reversed if based on an erroneous
conclusion of law), overruled on other
grounds by Sunnyland Farms, Inc. v. Cent.
N.M. Elec. Coop., Inc.,2013-NMSC-017, §
14, 301 P.3d 387; Tex. Nat’l. Theatres, Inc.
v. City of Albuquerque, 1982-NMSC-004,
919, 97 N.M. 282, 639 P.2d 569 (holding
that, where legal conclusion is challenged
on appeal, “the standard for review is
whether the law was correctly applied to
the facts, viewing [the facts] in a manner
most favorable to the prevailing party”);
Ponder v. State Farm Mut. Auto. Ins. Co.,
2000-NMSC-033, € 7, 129 N.M. 698, 12
P.3d 960 (holding that in reviewing a
mixed question of law and fact, the appel-
late court will “review de novo the [dis-
trict] court’s application of the law to the
facts in arriving at its legal conclusions”).
A. Legal Framework

1. New Mexico Case Law

{15} Britt is the seminal New Mexico
case that articulates the test “for determin-
ing whether intentional conduct and its
resulting harm arises out of the use of an
uninsured vehicle” 1995-NMSC-075, € 15.
In Britt, a minor traffic collision resulted in
a physical altercation between the passen-
gers of the vehicles. The plaintiff, who was
a passenger of the insured vehicle, suffered
injuries when a passenger of the uninsured
vehicle stabbed him through the vehicle’s
open window. Id. § 2. The plaintiff sought
indemnification for his medical bills from
the insurance company that had issued a
policy covering the vehicle in which he was
riding. Id. € 3. The uninsured motorist pro-
vision of that policy stated, similar to the
language of the Safeco policy at issue here,
that the insurer “[would] pay damages
which an insured person is legally entitled
to recover from the owner or operator of
an uninsured motor vehicle” for “accidents
arising out of the ownership, maintenance
or use of the uninsured motor vehicle”” Id.
(alteration, internal quotation marks, and
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citation omitted).
{16} The Britt Court adopted the three-
part causation analysis set forth in Conti-
nental Western Ins. Co. v. Klug, 415 N.W.2d
876, 878 (Minn. 1987):
[A] court first considers whether
there is a sufficient causal nexus
between the use of the uninsured
vehicle and the resulting harm.
Such a causal nexus requires that
the vehicle be an active accessory
in causing the injury. If a court
finds that there is a sufficient
causal nexus, then it should next
consider whether an act of inde-
pendent significance broke the
causal link between the use of
the vehicle and the harm suffered.
Finally, the court must consider
whether the use to which the
vehicle was put was a normal
use of that vehicle. For example,
transportation would be a normal
use, whereas use of a parked car
for a gun rest would not be.
Britt, 1995-NMSC-075, € 15 (internal
quotation marks and citations omitted).
{17} Applying this test to the facts of the
case, the Britt Court determined that while
the first and the third elements arguably
were satisfied, it was unclear whether the
altercation between the plaintiff and the
passenger in the other vehicle amounted
to an act of independent significance:
[W]e conclude that there well
may have been a sufficient causal
link between the use of the unin-
sured vehicle for transportation
and [the plaintiff]’s injuries.
What is less clear, however, is
whether the attack by the pas-
sengers was an act of indepen-
dent significance sufficient to
break this causal link. . . . If,
as [the plaintiff] asserted, the
unidentified driver intentionally
rammed [the vehicle in which
the plaintiff was riding] in com-
plicity with the assailants . . . in
order to facilitate the attack, then
the assailants’ actions probably
did not constitute an “inde-
pendent intervening cause”
sufficient to cut off the nexus
between the driver’s actions
and [the plaintift]’s injuries. If,
on the other hand, the collision
was accidental and the assailants
developed the intent to attack
[the plaintiff] after the collision,
perhaps due to hot tempers re-

sulting from the collision, then
their actions broke the causal
link between the use of the ve-
hicle and [the plaintiff]’s injury.
Id. € 16.
{18} Several New Mexico and federal court
decisions have applied Britt and in doing so
given meaning to the sufficient causal nexus
or “active accessory” prong of the causation
test. Farmers Ins. Co. of Arizona v. Sedillo,
2000-NMCA-094,9 1,129 N.M. 674,11 P.3d
1236, and Barncastle v. American National
Property & Casualty Cos., 2000-NMCA-
095, 91,129 N.M. 672, 11 P.3d 1234, which
were decided on the same day, provided
this Court “with the opportunity to explain
when uninsured motorist coverage is avail-
able under circumstances in which the use
of the vehicle is somewhat attenuated from
the incident.” In Sedillo, an uninsured driver
of a pickup truck sped through a stadium
parking lot where a tailgate party was tak-
ing place. 2000-NMCA-094, € 2. The truck
passed close by the defendant’s daughter
and then parked some distance away. Id. The
defendant approached the parked truck and,
in response to the threatening demeanor of
the two passengers who had gotten out of the
vehicle, punched one of them. Id. € 3. A fight
ensued, and the defendant sustained severe
injuries. Id. In a declaratory judgment ac-
tion brought by the insurance company, the
defendant claimed coverage under the unin-
sured motorist provisions of the automobile
liability policy that provided coverage for
his vehicle. Id. € 4. After reviewing the Britt
test, the Sedillo court concluded, without
discussion, that the pickup truck was not an
“active accessory” in the assault and that the
defendant’s claim therefore failed for lack of
sufficient causal nexus. Id. € 9.
{19} In contrast, in Barncastle, an assail-
ant pulled up next to the insured victim’s
stopped car, walked to the victim who
was driving, shot the victim through the
driver’s door window, returned to the
assailant’s vehicle, and sped away. 2000-
NMCA-095, € 2. We concluded that
the assailant’s uninsured vehicle was an
“active accessory” to the assault because
“[t]he driver of that vehicle used it to get
into a position where [the a]ssailant could
get out and shoot [the victim,]” and then
escaped from the scene at a high velocity
in it, rendering the automobile “an integral
element” of the shooting. Id. 4 9 (emphasis
added).
{20} Barncastle relied on State Farm Mu-
tual Automobile Insurance Co. v. Blystra, 86
E3d 1007, 1010-14 (10th Cir. 1996), which
involved a drive-by shooting and applied

New Mexico law. In Blystra, the insured
victim, a pedestrian, was shot by a pas-
senger or the driver of a truck as it drove
by the victim. 86 F.3d at 1009. In holding
that the truck was an active accessory, the
court observed that “[w]hen an automo-
bile is used by an assailant to undertake
a drive-by shooting, the automobile is
almost by definition an ‘active accessory’
to the assault. Through the use of an auto-
mobile, a drive-by shooter achieves several
advantages in the commission of his crime
that would otherwise be unavailable to
him.” Id. at 1012 (emphasis added).

{21} In Hartford Insurance Co. of the
Midwest v. Estate of Tollardo, 409 F. Supp.
2d 1301, 1305 (D.N.M. 2005), the court ap-
plied the Britt causation test to determine
whether uninsured motorist coverage
extended to the murder of three persons
in an insured vehicle that was parked in a
gas station parking lot. The genesis of the
crime was an argument over drugs and
money. Estate of Tollardo, 409 E. Supp.
2d at 1302-03. The assailant had driven
around in an uninsured truck looking for
the victims. Id. at 1303. Eventually he gave
up and decided to return home. Id. On
his way home, he saw the victims’ vehicle
at a gas station; he attempted to turn into
the gas station parking lot but “jumped
over a curb and slammed into a pole” Id.
at 1303-04 (internal quotation marks and
citation omitted). He got out of the truck,
ran across the length of the parking lot,
and shot and killed three people inside the
vehicle. Id. at 1304.

{22} The court concluded that these facts
lacked certain features New Mexico courts
have relied upon to conclude that a vehicle
is an active accessory. Id. at 1310-11. First,
at the time the assailant spotted the victims
in the parking lot, he was not using the
truck to search for them; instead, he had
given up on the search. Id. at 1309. Second,
because the assailant had driven his truck
into a pole, he could not use the truck
to his advantage. Id. On the contrary, he
could not conceal his identity and weapon
and approach the victims without being
noticed, and he could not use the truck
to commit the shooting. Id. at 1309-10.
Further, citing Minnesota case law, which
it reasoned New Mexico courts would find
persuasive given our Supreme Court’s reli-
ance in Britt on Klug and other decisions
from that state, the Estate of Tollardo court
concluded that “mere use of a vehicle for
transportation” to or from the scene of a
crime does not satisfy the active accessory
requirement. Id. at 1310. On this basis, the
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Gain the Edgel® Negotiation Strategies for Lawyers  § @

Thursday, Dec. 20, 2018
9a.m.—4:30 p.m.

[ 5.06 | 1.0¢P]

Live at the State Bar Center
Also available via Live Webcast!

$99 Non-member not seeking CLE credit
$278 Government and legal services attorneys, Young Lawyers Division and Paralegal Division members
$309 Standard/Webcast Fee

You negotiate every day. In fact, your ability to effectively negotiate may be the most critical skill you possess. Yet most
negotiate instinctively or intuitively. This seminar will help you approach negotiations with a strategic mindset. Martin Latz is
one of the nation’s leading experts and instructors on negotiating techniques. A Harvard Law honors graduate, Marty will help
make you a more effective lawyer.

What Drug Dealers and Celebrities i e

Teach Lawyers about Professional Responsibility

Wednesday, Dec. 26,2018
9a.m.-12:15 p.m.

[3.0€P)

Live at the State Bar Center
Also available via Live Webcast!

$39 Non-member not seeking CLE credit
$143 Government and legal services attorneys, Young Lawyers Division and Paralegal Division members
$159 Standard/Webcast Fee

Believe it or not, but the legal problems faced by some of the most notorious drug dealers actually allow us to understand

the requirement to eliminate the barriers to justice for all. Plus, the issue that celebrities face gives us a chance to talk about
conflicts, inclusion and substance abuse. Join the CLE Performer, Stuart Teicher, Esq., as he examines the intersection of several
aspects of professional responsibility — access to justice, ethics, substance abuse and diversity...all in a way that will keep you
engaged!

The Fear Factor: How Good Lawyers Get Into Ethical Trouble  § @

Wednesday, Dec. 26,2018
1-4:15 p.m.

3.0€P|

Live at the State Bar Center
Also available via Live Webcast!

$39 Non-member not seeking CLE credit
$143 Government and legal services attorneys, Young Lawyers Division and Paralegal Division members
$159 Standard/Webcast Fee

The scariest stories that lawyers hear are those tales where responsible lawyers who care about acting in an ethically
appropriate way end up getting into disciplinary trouble. In this program, Stuart Teicher, Esq., “the CLE Performer” reviews
key rules that most lawyers sort-of know, but might not appreciate in detail. Learn the key things to watch out for in
misrepresentation (Rule 4.1), conflicts (Rule 1.7), reporting misconduct (Rule 8.3) and more. You'll leave this seminar a safer,
stronger attorney.
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National Speakers

Find it Fast and Free (and Ethically) with Google, i

Fastcase 7.3, and Social Media Sites

Thursday, Dec. 27,2018
9a.m.-4:15 p.m.

Live at the State Bar Center
Also available via Live Webcast!

$99 Non-member not seeking CLE credit

Register online at www.nmbar.org/CLE or call 505-797-6020

$278 Government and legal services attorneys, Young Lawyers Division and Paralegal Division members

$309 Standard/Webcast Fee

Join Carole Levitt and Mark Rosch in this fast-paced investigative and legal research seminar. They are internationally recognized
CLE speakers and authors of seven American Bar Association Internet research books (including Google For Lawyers and
Internet Legal Research on a Budget) and 14 editions of The Cybersleuth’s Guide to the Internet—your 500-page bonus book at
this seminar. They will show you how to become a Cybersleuth by unearthing information for FREE by creating better Google
searches, mastering new Fastcase 7.3 and learning how to conduct social media research (ethically).

Live Programs and Webcasts

Practice Management Skills i

for Success

Monday, Dec. 17,2018

8:30 a.m.—4 p.m.

[ 5.06 ] 1.0¢P]|

Live at the State Bar Center
Also available via Live Webcast!

$99 Non-member not seeking CLE credit

$251 Government and legal services attorneys, Young
Lawyers Division and Paralegal Division members

$279 Standard/Webcast Fee

For those currently enrolled in the Bridge the Gap Mentorship
Program, this CLE cost is included in your Mentorship
Program fee.

Whether you were recently
admitted to the State

Bar of New Mexico or

you are established in

your practice, practice
management skills are

= > I necessary to become a
= - successful practitioner.
This full day course will cover essential information in practice
management, handling client relations, maintaining self-care,
cultivating diversity and cultural competence and how the
State Bar of New Mexico can support you throughout your
career. This program fulfills the Bridge the Gap Mentorship
Program requirement for newly licensed attorneys currently
enrolled in the program.
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2018 Mock Meeting of the Ethics  §

Advisory Committee
Presented by the State Bar of New Mexico
Ethics Advisory Committee members

Tuesday, Dec. 18,2018

1-3 p.m.

[ 2.0€P |

Live at the State Bar Center
Also available via Live Webcast!

$39 Audit/ Non-members not seeking CLE credit

$89 Ethics advisory committee members, government
and legal services attorneys, Young Lawyers Division and
Paralegal Division members

$109 Standard/Webcast Fee

Developments in the World of Legal Ethics

Overview of recent changes to New Mexico's Rules of
Professional Conduct as well as a discussion of recent ethics
opinions issued by the Ethics Advisory Committee and other
entities.

Ethics Advisory Committee Guidelines

Discussion of the guidelines applicable to inquiries submitted
to the Ethics Advisory Committee and the opinions issued by
the committee

Mock Meeting

An inquiry was sent to the Ethics Advisory Committee
seeking advice about an ethical dilemma. What happens
next? This portion of the program walks through the process
and shows how to deal with a few thorny issues that might
come up.
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Pretrial Practice in Federal Court

Register online at www.nmbar.org/CLE or call 505-797-6020

[ ]
X

Presented by Hon. Alan Torgerson, Hon. Karen Molzen, Hon. Stephen Vidmar

Tuesday, Dec. 18,2018
9a.m.-12:15 p.m.

Live at the State Bar Center
Also available via Live Webcast!

$39 Audit/Non-members not seeking CLE credit

$143 Government and legal services attorneys, Young Lawyers and Paralegal division members

$159 Standard/Webcast Fee

Ethical Puzzles: The Wrongful i e
Death Act, Negligent Settlement

Claims and the Search for the Silver Bullets
Presented by Maureen A. Sanders, John M. (Jack) Brant,
Gerald G. (Jerry) Dixon, Briggs F. Cheney, and

Bruce Evan Thompson

Wednesday, Dec. 19,2018
9a.m.-12:15 p.m.

Live at the State Bar Center
Also available via Live Webcast!

$39 Non-member not seeking CLE credit

$143 Lawyers Professional Liability and Insurance
Committee, government and legal services attorneys, Young
Lawyers Division and Paralegal Division members

$159 Standard Fee/Webcast Fee

This CLE program will cover in detail the wrongful death act
and negligent settlement claims from beginning to end.

Recent Developments in TR
New Mexico Natural Resource Law

Friday, Dec. 21,2018

8:30 a.m.-5 p.m.

526 1.0¢p]

Live at the State Bar Center
Also available via Live Webcast!

$99 Non-member not seeking CLE credit

$251 NREEL section members, government and legal services

attorneys, Young Lawyers Division and Paralegal Division
members
$279 Standard/Webcast fee

This full day program will focus on recent developments with

both significant public awareness and important public impact
on natural resources for New Mexico. The program will include
panel discussions with practitioners and professionals who can
speak on the following broad topics: land use, water rights and
energy development. For each of these areas, the panelists will
provide a policy and legal update on their particular subject.
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Civil Procedure Update i e
Presented by Andrew G. Schultz

Wednesday, Dec. 19, 2018

1-3 p.m.

Live at the State Bar Center
Also available via Live Webcast!

$39 Audit/Non-members not seeking CLE credit
$143 Government and legal services attorneys, Young
Lawyers and Paralegal Division members

$159 Standard/Webcast Fee

Learn about the most recent developments in civil procedure
in this must see program!

Children's Code: Delinguency i e
Rules, Procedures and the Child’s

Best Interest

Presented by Kenneth E. Fladager, N.M. Taxation and
Revenue Department and Alison B. Pauk, Law Offices of the
Public Defender

Friday, Dec. 28, 2018
12:30-3:15 p.m.

[1.56 ] 1.0¢P|

Live at the State Bar Center
Also available via Live Webcast!

$39 Non-members not seeking CLE credit

$121.50 Children’s Law Section members, government
and legal services attorneys, Young Lawyers Division and
Paralegal Division members

$135 Standard/Webcast fee
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GetYour 10 #2 —

Just want to get those CLE credits and call it a year? Here are a variety combinations
that can help get your 10.0 G and 2.0 EP all in one week!

Dec. 17 Practice Management Skills for Success 5.0 G, 1.0 EP
Dec. 20 Gain the Edge!® Negotiation Strategies for Lawyers 5.0 G, 1.0 EP

Bundie M

Dec. 17 Teleseminar - Trust and Estate Planning for Pets 1.0 G

Dec. 18 2018 Mock Meeting of the Ethics Advisory Committee 2.0 EP

Dec. 18 Pretrial Practice in Federal Court 2.5 G, 0.5 EP

Dec. 19 Ethics Puzzles: The Wrongful Death Act, Negligent Settlements
and the Search for Silver Bullets 3.0 EP

Dec. 19 Civil Procedure Update 2.0 G

Dec. 21 Webinar - Bad Review? Bad Response? Bad Idea!: Ethically
Managing your Online Reputation 1.0 EP

Bundie 0
Dec. 17 Practice Management Skills for Success 5.0 G, 1.0 EP
Dec. 18 2018 Mock Meeting of the Ethics Advisory Committee 2.0 EP
Dec. 18 Pretrial Practice in Federal Court 2.5 G, 0.5 EP
Dec. 21 Webinar - Bad Review? Bad Response? Bad Idea!:
Ethically Managing your Online Reputation 1.0 EP

Dec. 20 Gain the Edge!® Negotiation Strategies for Lawyers 5.0 G, 1.0 EP
Dec. 21 Recent Developments in New Mexico Natural Resource Law
52G,1.0EP

Dec. 26 What Drug Dealers and Celebrities Teach Lawyers about
Professional Responsibility 3.0 EP

Dec. 26 The Fear Factor—How Good Lawyers Get into Bad Ethical Trouble
3.0EP

Dec. 27 Find it Fast and Free (and Ethically) with Google, Fastcase 7, and
Social Media Sites 4.0 G, 2.0 EP
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Teleseminars
Earn live CLE credit from your work or personal phone!

Earn CLE credit by attending a teleseminar from your work or mobile phone.
Great for learning your relevant practice information that fits with your schedule.

Trust and Estate Planning for Pets
Monday, Dec. 17,2018

Rights of First Offer, First Refusal in Real Estate Ethics, Satisfied Clients & Successful Representations
Tuesday, Dec. 18,2018 Friday, Dec. 21,2018

Live Replays

‘ O ‘ Missed a class earlier this year? Get caught up at the State Bar Center with Live Replays!

' With replays scheduled throughout the year and both full- and half-day programs available, it's easy to catch up on CLE’s
that didn’t line up with your schedule! These programs are in person at the State Bar Center and qualify for live credits.
Browse the full list of offerings on our website! www.nmbar.org/CLE.

Dec. 28

Fall Elder Law Institute- Navigating How to Practice Series: Demystifying Immigration Law: Assisting Human
Changes to the Adult Guardianship Civil Litigation, Pt.1(2018) Trafficking Survivors (2018)

and Conservatorship Statutes and [ 6.06 | [ 2.06 |

Rules (2018) 9a.m.-4:30 p.m. 1-3 p.m.

556 |1.0ep] $279 Standard Fee $109 Standard Fee

8:30 a.m.- 4:15 p.m.

$295 Standard Fee Immigration Law: U-Visa Training (2018)

10:30 a.m.—noon
$82 Standard Fee

Remaining Opportunities to Attend the
Disciplinary Board’s Required Trust Accounting CLE

The Basics of Trust Accounting: 4 -

How to Comply with Disciplinary Board Rule 17-204

[1.0ep ini

$55 Standard Fee Rer:::jn::?:‘:ate
$65 Webcast Fee :

Effective Dec. 31, 2016, the New Mexico Supreme Court adopted modifications to Rule 17-204  Friday, Dec. 28, 9 a.m.
NMRA which requires that an attorney must take a trust accounting class at least once every

three years, or within the first year of being licensed in New Mexico. This program fulfills

the requirement of Rule 17-204 NMRA, and is one of the New Mexico Disciplinary Board’s Morve dates to come
ongoing programs designed to educate attorneys on proper practices and procedures. for 2019!
Currently, the State Bar of New Mexico Center for Legal Education is the only approved course

provider. Please see upcoming opportunities to attend the required ethics course. For more

information, lawyers should carefully read Rule 17-204 NMRA.

Register online at www.nmbar.org/CLE or call 505-797-6020

6 CLEPlanner | December 5, 2018 www.nmbar.org/cle | 505-797-6020



Webinars

Earn live CLE credit from your desk!

The CLE format that is gaining popularity! Quick and convenient one hour CLEs
" that can be viewed from anywhere! Webinars are available online only through your
computer, iPad or mobile device with internet capabilities. Attendees will receive live CLE

credit after viewing.

Deal or No Deal: Ethics on Trial
Wednesday, Dec. 5, 2018

Every lawyer is aware of the Rules of Professional Conduct that
govern what they can and can't do - ethically. But still, every year

hundreds of lawyers find themselves running afoul of these rules.

This presentation is your chance to refresh your own knowledge
of those rules and to match wits with disciplinary authorities.

Bad Review? Bad Response? Bad Ideal:

Ethically Managing your Online Reputation
Friday, Dec. 21,2018

Whether you choose to be online or not (and you should

be online) your clients will write you reviews. Unfortunately,
angry clients are much more likely to write about you than
happy clients. This webinar will explore the ethical and
practical issues surrounding getting good reviews as well as
discuss how you should respond when someone bashes you
online. Lawyers have been disciplined for their responses to
online reviews. Learn from their mistakes!

Moving Your Practice to the Cloud-

Benefits, Drawbacks and Ethical Issues
Friday, Dec. 28,2018

You no longer have to purchase software and servers for your

office. Today, you can rent software or server access via the
Internet and thereby avoid any up-front costs. This process
is often referred to as “moving to the cloud.” Of course, your
client data would also be stored on the rented or hosted
servers. In this seminar, we'll explain the associated pros,
cons, risks and ethical issues of doing this with your practice.

The Ethics of Delegation
Sunday, Dec. 30,2018

Many lawyers have not mastered effective delegation techniques
probably because nobody ever taught them the basic skills. They
are missing the opportunity to leverage their own talents by

delegating projects and tasks to other lawyers, legal professionals :

and strong support staff. Besides, lawyers are bound by MRPC
5.1 and 5.3 relating to ethical responsibilities in the supervisory
context. Workplace outcomes are no doubt adversely affected
when delegations go astray. Lawyers and staff at all levels will
benefit from the techniques explored in this program.

www.nmbar.org/cle | 505-797-6020

Clear and Effective Communications

with Clients, Colleagues and Staff
Friday, Dec. 7, 2018

Learn the essential elements of clear communications and
tips for assuring clear and effective communications with
your clients, colleagues, and staff.

Me Too: Sexism, Bias, and Sexual

Misconduct in the Legal Profession
Monday, Dec. 24,2018

As the “Me Too” movement shines a light on sexual
misconduct and sexually inappropriate actions, it’s time

for lawyers of both genders to examine the effects of this
kind of conduct in the legal community. When speaking

on this issue, presenter Philip Bogdanoff has found that
sexual misconduct and bias is a recurrent issue in our judicial
system and that many attorneys are hesitant to report this
misconduct.

Network Professionally and Ethically
Saturday, Dec. 29, 2018

The practice of law is based on relationships - with clients,
potential clients and referral sources. Personal networking

is the best way to create and sustain those relationships.
Unfortunately, many lawyers will do anything to avoid
networking. The key to successful networking is to find the
networking method that matches your personality — the one
that makes you feel the most comfortable and confident.

The Ethics of Social Media Research
Monday, Dec. 31,2018

Learn how to avoid potential ethical traps when you research
social media profiles for investigative/background purposes
and to use as evidence. The seminar is partially based on the
speakers’ 55 page social media chapter from their book, The
Cybersleuth’s Guide to the Internet.
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Professional Development Package

still
buying one
CLE class at
atime?

Premium Package
$600 includes the following benefits:
« Up to 15 CLE credits per year starting on date of payment
(8720 value) and Unlimited Audit ($99 value each)
« One complimentary Annual Meeting registration
(5450 value; attend as part of the 15 credits)
» Concierge service (invaluable)
« Credits filed (invaluable)

Basic Package
$450 includes the following benefits:
» Up to 12 CLE credits per year starting on date of payment
(8550 value) and Unlimited Audit (599 value each)
* 10% discount on Annual Meeting registration
($45 value; attend as part of the 12 credits)
o Credits filed (invaluable)

For more information, and to purchase the Professional Development Package,
contact cleonline@nmbar.org or 505-797-6020.

CLE Registration Form

Four Ways to Register:
Online: www.nmbar.org/cle  Fax: 866-767-7281, 24-hour access ~ Phone: 505-797-6020
Mail: Center for Legal Education, PO Box 92860, Albuquerque, NM 87199

Name NMBar #

Phone Email

Program Title Date of Program

Program Format J Live (1 Telecast/Teleseminar [ Webcast (3 Video Replay (3 Online/ On Demand

Program Cost IMIS Code (internal use only)
Payment
O Check or PO. # (Payable to Center for Legal Education)

OVISA OMC [ American Express (1 Discover ‘Payment by credit and debit card will incur a 3% service charge.

Name on card if different from above:

Credit Card #

Exp. Date Billing ZIP Code

Authorized Signature

REGISTER EARLY! Advance registration is recommended to guarantee admittance and course materials. If space and materials are available, paid registration will be accepted at the door. CLE
Cancellations & Refunds: We understand that plans change. If you find you can no longer attend a program, please contact the CLE Department. We are happy to assist you by transferring your
registration to a colleague or applying your payment toward a future CLE event. A full refund will be given to registrants who cancel two or more business days before the program date. A 3 percent
processing fee will be withheld from a refund for credit and debit card payments. Cancellation requests received within one business day of the program will not be eligible for a refund, but the
fees may be applied to a future CLE program offered in the same compliance year. MCLE Credit Information: NMSBF is an accredited CLE provider. Recording of programs is NOT permitted.

Note: Programs subject to change without notice.
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Advance Opinions

court ruled that the truck was not an active
accessory and thus the victim’s injuries did
not arise out of the use of the truck. Id. at
1312.
2. Uninsured Motorist Coverage for

Sexual Assault
{23} Two decisions by California state
courts inform our consideration of when
sexual assault can arise out of the use of
a vehicle as a basis for establishing unin-
sured motorist coverage.
{24} In American National Property &
Casualty Co. v. Julie R., 90 Cal. Rptr. 2d
119, 120 (Cal Ct. App. 1999), the assailant
took the victim to dinner in his uninsured
car. After they finished dinner and left the
restaurant, the assailant pulled the car off
the road and parked it against a fence so
that the passenger side door could not be
opened, and then sexually assaulted the
victim. Id. at 120-21. She could not open
the door because it was locked as well as
blocked by the fence and, due to the posi-
tion and other characteristics of her seat,
was otherwise unable to escape the con-
fines of the car. Id. at 120-21. The victim
subsequently made a claim for uninsured
motorist coverage under an automobile
insurance policy issued to her father; to
be covered, her injury had to “result from
the use of the [uninsured] vehicle” Id. at
121 (omission, internal quotation marks,
and citation omitted). The court construed
“result from” to mean the same as “aris[e]
out of” Id. at 122.
{25} The court reasoned that “[t]here
must be a causal connection between the
use of the vehicle and the injury” Id. at 122.
Further, the court determined that the use
of the vehicle must be “a predominating
cause or a substantial factor in causing
the injury[,]” id. at 123 (internal quotation
marks and citation omitted), a standard
similar to the “sufficient causal nexus” test
established in Britt. The court then identi-
fied the three ways in which the vehicle was
used in connection with the infliction of
the victim’s injury: “It was transportation
to and from the scene of the assault. It was
parked along a chain-link fence, restricting
egress from the passenger side of the car.
And it served as a confining locale for the
rape”” Id. The court categorically ruled that
the first use did not satisfy the predominat-
ing cause/substantial factor test:

Use of a vehicle as transportation

to the scene of an injury does not

establish a sufficient causal con-

nection between the use and the

injury. The mere transportation

of a tortfeasor to a site where he

commits a tort after departing

from the uninsured vehicle does

not establish the requisite causal

relationship.
Id. at 123 (alteration, internal quotation
marks, and citation omitted). The court
also found that the other uses of the vehicle
were “incidental to” and not a substantial
causal factor in the attack and the victim’s
injuries. Id. On this basis, the appellate
court affirmed denial of the uninsured
motorist claim. Id. at 127.
{26} R.A. Stuchbery & Others Syndicate
1096 v. Redland Insurance Co., 66 Cal.
Rptr. 3d 80 (Cal. Ct. App. 2007), presents
a fact pattern that is analogous to that of
the case at bar in that the victim was not
subjected to any force or violence until
after she left the vehicle and entered a
dwelling. Id. at 82. The victim, who was
sixteen years old at the time, had run
away from home. Id. In the early hours of
January 12, 2000, she was walking around
the streets of San Francisco, looking for a
shelter for runaways or homeless people.
Id. She saw the man who turned out to be
her assailant standing in front of a shuttle
vehicle. Id. He said he would take her to a
shelter and she entered the shuttle. Id. The
assailant instead drove to his apartment; he
told the victim that the shelters were closed
until 6:00 a.m. but that she could sleep in
his apartment while he returned to work.
Id. She agreed, walked up a flight of stairs
and went into his apartment, whereupon
the assailant sexually assaulted her. Id.
{27} The plaintiff, the shuttle owner’s
general liability insurer, paid significant
sums to settle the victim’s claims against
the owner of the shuttle, then brought
suit against the shuttle owner’s automobile
liability insurer for indemnification. Id. at
82-83. The defendant had insured against
liability “resulting from the ownership,
maintenance or use of a covered [vehicle]”
Id. at 83 (internal quotation marks omit-
ted). Thus, although the language arose
out of a general liability policy, the court
construed the same causation terminology
that was present in the uninsured motorist
provision upon which Crespin grounded
her claim. The court reiterated the holding
in Julie R. that “the mere use of the vehicle
as transportation to the scene of the injury
did not establish a sufficient causal connec-
tion between the use and the injury” R.A.
Stuchbery, 66 Cal. Rptr. 3d at 84-85 (inter-
nal quotation marks and citation omitted).
The court then determined that there was
no coverage under the defendant’s policy:
“As in Julie R., the . . . shuttle was merely

used to transport the victim to the locale

of the rape. Her injury resulted from [the

assailant’s] conduct and his intent to rape
the plaintiff in his apartment, not from the

‘use’ of the shuttle” Id. at 85.

B. The District Court Did Not Err in
Ruling That There Was Not a Suf-
ficient Causal Nexus Between the
Use of the Uninsured Vehicle and
the Sexual Assault of Crespin.

{28} Crespin stresses that Bainbridge
admitted in his deposition that he and
Fierro would not have picked Crespin
up from school had they not had use of
a vehicle. She further emphasizes that it
was Bainbridge’s and Fierro’s plan all along
to have sexual relations with Crespin.
She urges that the use of the uninsured
vehicle therefore was an integral element
in facilitating the crimes that were com-
mitted upon her, and thus the vehicle was
an active accessory in inflicting the harm
against her. For the following reasons, we
disagree.

{29} Fierro’s mother’s car was not an

integral element of the sexual assault. The

sexual assault did not occur in the car.

On the contrary, Fierro, Bainbridge, and

Crespin each had voluntarily exited the

car and gone into the house for a consider-

able amount of time—more than twenty
minutes—before the sexual assault had
occurred. In contrast to Britt, Blystra, and

Barncastle, the vehicle did not provide

Bainbridge with any physical or proximal

advantage in committing the sexual as-

sault.

{30} Fundamentally, the only nexus

between Fierro’s mother’s vehicle and

Bainbridge’s sexual assault on Crespin is

that the vehicle was the means of trans-

porting Fierro, Bainbridge, and Crespin to

Fierro’s mother’s home, where the assault

took place. But as is articulated in Estate

of Tollardo and the multiple decisions
from Minnesota that it found persuasive
for purposes of applying Britt’s sufficient

causal nexus standard, as well as in Julie R.

and R.A. Stuchbery, the mere fact that the

vehicle is used to transport the assailant
and/or the victim to or from the scene
of the intentional tort is not a sufficient
connection. On the contrary, the three-
part structure of the Britt test indicates
that, while normal use of the vehicle for
transportation purposes is one of the
necessary predicates to uninsured motor-
ist coverage, that requirement is separate
from and by itself does not also satisfy the
active accessory element. We are aware of
no court that has reached a contrary con-
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clusion. In Britt, for example, the vehicle
in which the assailant was riding rammed
the vehicle in which the victim was rid-
ing, and the attack on the victim occurred
immediately thereafter. 1995-NMSC-075,
€ 2. And in Barncastle and Blystra, the as-
sailants’ vehicles were used to approach the
victims without being noticed, get into a
position where the assailants could shoot
the victims, and then escape without being
identified or apprehended.

{31} The fact that Fierro and Bainbridge
had planned on having sexual relations
with Crespin after they transported her
to Fierro’s mother’s house, i.e., they used
the vehicle with the intent of commit-
ting the sexual assault, does not alter the
analysis. The use of the vehicle—solely to
transport the assailant and the victim to
the scene of the tort—remains the same.
We acknowledge that in Britt, our Supreme
Court noted that if the ramming of the
vehicle in which the victim was riding was
intentional as opposed to accidental, that
fact likely would establish that the assail-
ant’s subsequent attack on the victim was
notan act of independent significance that
broke the causal link between the use of
the vehicle and the victim’s injuries. Id. §
16. However, the intent, if present, would
be coupled with the use of the uninsured
vehicle as a weapon. To our knowledge,
no court has concluded that an intentional
tort arose out of the operation or use of
a vehicle solely because the tortfeasor
planned or intended to use the vehicle to

travel to the place where he or she would
commit the tort. Cf. Lattanzi v. Travelers
Ins. Co., 650 N.E.2d 430, 432 (Ohio 1995)
(“That the assailant intended to harm [the
victim] and that he intended to use her
automobile to take her to a place where
he could harm her is not disputed, nor is
it relevant”).

{32} Similarly, the fact that Bainbridge
testified that he and Fierro would not
have picked up Crespin at her school
had they not had use of a vehicle is not
determinative. The test in New Mexico is
a “sufficient” causal nexus that makes the
vehicle an “active accessory” to the tort.
State Farm Insurance Co. v. Bell, 39 E. Supp.
3d 1352 (D.N.M. 2014), on which Crespin
relies, is distinguishable. In Bell, a dog that
was in the back seat of an uninsured ve-
hicle bit a child who attempted to hug the
dog through one of the car windows. Id. at
1354. The dog felt threatened because he
was in a confined space in the vehicle thus
making him territorial over the vehicle. Id.
at 1358. The fact that the dog was territorial
transformed the vehicle from being the
mere situs of the injury into a contribut-
ing factor to the bite. Id. The court held
that the vehicle was an active accessory to
the bite and reasoned that this was more
than simply transporting the dog in the
vehicle. Id. In contrast to Bell, here Crespin
left the vehicle a considerable amount of
time prior to the assault by Bainbridge;
the vehicle did not play a part in the as-
sault, and instead the vehicle was used

only to transport Fierro, Bainbridge, and
Crespin to the site of the sexual assault.
Bell does not support the proposition that
an uninsured vehicle constitutes an active
accessory to the commission of an inten-
tional tort solely because use of the vehicle
was necessary to transport the assailant
and/or the victim to the location where
the tort was committed.! Cf. Lattanzi, 650
N.E.2d at 432 (rejecting but-for analysis
for determining whether rape arose out
of use of uninsured vehicle).
CONCLUSION

{33} We hold that, under the facts of this
case, the use of Fierro's mother’s uninsured
vehicle to transport Fierro, Bainbridge,
and Crespin to Fierro’s mother’s house did
not make the vehicle an active accessory
to Bainbridge’s subsequent sexual assault
of Crespin. Because it is unnecessary to
resolution of the appeal, we do not address
the district court’s additional determina-
tion that acts of independent significance
broke the causal link between the use of
the vehicle and the harm suffered.

{34} We affirm the district court’s judg-
ment in favor of Safeco that its policy of
insurance does not provide uninsured
motorist coverage for the incident at issue.
{35} ITIS SO ORDERED.

HENRY M. BOHNHOFF, Judge

WE CONCUR:
MICHAEL E. VIGIL, Judge
EMIL J. KIEHNE, Judge

'As noted above, after Crespin had left Fierro’s mother’s house, Fierro hid Crespin’s clothes in the vehicle in which Fierro, Bain-
bridge, and Crespin had traveled from Crespin’s school to the house. Crespin has not advanced this fact as support for her contention
that the vehicle was an active accessory to the commission of the sexual assault, and thus any such argument would be waived. See
State v. Correa, 2009-NMSC-051, ¢ 31, 147 N.M. 291, 222 P.3d 1 (“On appeal, issues not briefed are considered abandoned, and we do
not raise them on our own.”). Moreover, we do not see how the position could be maintained. Fierro’s act of hiding Crespin’s clothes
was not part of the sexual assault crime and tort, but rather presumably the basis for the charge of tampering with evidence, which
was not the basis for Crespin’s claim of injury
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Opinion

Daniel J. Gallegos, Judge

{1} A 2013 audit by the New Mexico
Taxation and Revenue Department (the
Department) resulted in the assessment
of unpaid gross receipts tax against A&W
Restaurants, Inc. (A&W), in the amount
0f $29,349.33. A&W protested the Depart-
ment’s imposition of gross receipts tax
on certain trademark-related royalty fees
contained within its franchise agreements
with New Mexico businesses. The hearing
officer granted summary judgment in fa-
vor of the Department, and A&W appeals.
For the reasons that follow, we affirm.
BACKGROUND

{2} A&W, an out-of-state corporation,
entered into a number of franchise agree-
ments with New Mexico businesses. Each
of the franchise agreements, among other

terms, contained a provision by which
A&W granted to franchisees a limited
license to use specific trademarks. The
authority to utilize the trademarks was
limited to use in connection with the op-
eration of an A&W restaurant franchise. In
consideration for the grant of the limited
trademark license, the franchisees agreed
to pay A&W a monthly royalty fee equal
to 5 percent of gross sales.

{3} Following an audit in 2013, the De-
partment determined that the royalty fees
for the limited trademark license were
subject to gross receipts tax as money
received “from granting a right to use a
franchise employed in New Mexicol.]”
NMSA 1978, Section 7-9-3.5(A)(1) (2007).
Consequently, the Department assessed
gross receipts tax on the royalty fees in the
amount of $29,349.33."' In response, A&W
filed a tax protest with the Department,
seeking an abatement of the gross receipts
tax.

{4} Pursuant to the Administrative Hear-
ings Office Act, NMSA 1978, §§ 7-1B-1 to
-9 (2015), A&W’s tax protest went before
a hearing officer. During the course of
proceedings, A&W and the Department
filed cross motions for summary judg-
ment. A&W argued that the royalty fees it
received as consideration from the limited
trademark licensing provisions are exempt
from gross receipts tax as a matter of law
because trademarks are not considered
“property” under the Gross Receipts and
Compensating Tax Act (the Act), NMSA
1978, §§ 7-9-1 to -116 (1966, as amended
through 2018). See § 7-9-3(J) (defining
“property”); § 7-9-3.5(A)(1) (defining
“gross receipts”). The Department, in
contrast, argued that such royalty fees were
taxable as receipts “from granting the right
to use a franchise[.]” Section 7-9-3.5(A)
(1). After hearing argument from both
sides, the hearing officer disagreed with
A&W'’s legal position and awarded sum-
mary judgment to the Department. A&W
appeals to this Court pursuant to NMSA
1978, Section 7-1-25(A) (2015).
DISCUSSION

{5} This appeal requires us to consider

the impact of two 2007 amendments to

the Act on the taxability of trademark
licensing royalty fees that make up part of

a franchise agreement.

I. Standard of Review and
Presumption and Burden Applicable
to Tax Cases

{6} “Because the facts are not in dispute

and the issue presented on appeal is purely

legal, our review is de novo.” Fed. Express

Corp. v. Abeyta, 2004-NMCA-011, 9 2,135

N.M. 37, 84 P.3d 85. Likewise, because we

must engage in statutory construction, our

review of the hearing officer’s decision is
also de novo. See Cooper v. Chevron US.A.,

Inc.,2002-NMSC-020, € 16, 132 N.M. 382,

49 P.3d 61 (“The meaning of language used

in a statute is a question of law that we

review de novo.”). “In interpreting statutes,
we seek to give effect to the Legislature’s
intent, and in determining intent we look
to the language used and consider the
statute’s history and background” Valen-

zuela v. Snyder, 2014-NMCA-061, ¢ 16,

326 P.3d 1120 (internal quotation marks

and citation omitted). “Tax statutes, like

any other statutes, are to be interpreted
in accordance with the legislative intent
and in a manner that will not render the

'The Department assessed gross receipts tax beginning on June 15, 2007, the date the 2007 amendment to Section 7-9-3.5(A)(1)

became effective. The audit period at issue in this case went through December 31, 2011.
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statutes’ application absurd, unreasonable,

or unjust.” City of Eunice v. N.M. Taxation

& Revenue Dep’t, 2014-NMCA-085, ¢ 8,

331 P.3d 986 (internal quotation marks

and citation omitted).

{7} There exists a statutory presumption

that all receipts from engaging in business

in New Mexico are taxable. Section 7-9-

5(A). “The taxpayer claiming that receipts

are not taxable bears the burden of proving

the assertion” MPC Ltd. v. N.M. Taxation

& Revenue Dep’t, 2003-NMCA-021, § 12,

133 N.M. 217, 62 P.3d 308.

II. The Relevant Provisions of the Act

{8} The purpose of gross receipts tax is to

provide revenue for public purposes by

taxing certain business activities within

New Mexico. Section 7-9-2. Prior to 2007,

the Legislature categorized these activities

in the following ways: “selling property
located in New Mexico, . . . leasing or
licensing property employed in New Mex-
ico, . .. selling services performed outside

New Mexico, [and] ... performing services

in New Mexico.” Section 7-9-3.5(A)(1)

(2006). “[G]ross receipts” were defined as

“the total amount of money or the value

of consideration received” from engaging

in these business activities. Id.

In 2007, the Legislature amended
the definition of gross receipts to
the total amount of money or
the value of other consideration
received from selling property
in New Mexico, from leasing or
licensing property employed in
New Mexico, from granting a
right to use a franchise employed
in New Mexico, from selling
services performed outside New
Mexico, the product of which is
initially used in New Mexico, or
from performing services in New
Mexico.

Section 7-9-3.5(A)(1) (emphasis added).

{9} Alsoin 2007, the Legislature amended

the definition of “property” from “real

property, tangible personal property, li-

censes, and franchises[,]” Section 7-9-3(])

(2006), to
real property, tangible personal
property, licenses other than the
licenses of copyrights, trademarks
or patents and franchises.

Section 7-9-3(]).

III. Gross Receipts Tax Applies to the
Trademark Licensing Royalty Fees
That Are Part of A&W’s Franchise
Agreements

{10} After 1991, both franchise agree-

ments and licensing agreements were

considered to be, and analyzed as, the
sale of property. See Sonic Indus., Inc. v.
State (Sonic I), 2000-NMCA-087, € 12,
129 N.M. 657, 11 P.3d 1219, revd on other
grounds by Sonic Indus., Inc. v. State (Sonic
1I), 2006-NMSC-038, ¢ 1, 140 N.M. 212,
141 P.3d 1266. However, by amending the
definition of gross receipts to include the
new business activity categories of licens-
ing property employed in New Mexico
and granting a franchise employed in
New Mexico, Section 7-9-3.5(A)(1), the
Legislature has effectively taken licensing
agreements and franchise agreements out
of the sale of property category. Given this
development, and in light of these new
categories of gross receipts, the question
before us is how to properly analyze the
taxability of a limited trademark license
provision contained within a franchise
agreement.

{11} Unsurprisingly, A&W and the
Department have differing views on the
analysis to be employed, as well as on the
effect that the amendments have on the
taxability of the limited trademark license
royalties at issue in this case. A&W asserts
that gross receipts tax applies to receipts
from the licensing of property and that
under the new 2007 Section 7-9-3(]) defi-
nition, trademark licenses are no longer
considered to be property. Based on this
definitional exclusion, A&W contends that
the royalty fees received as consideration
from the trademark licensing provisions
are exempt from gross receipts tax. Con-
versely, the Department maintains that
the royalty fees for the limited trademark
license are subject to gross receipts tax as
money received from granting a right to
use a franchise, pursuant to Section 7-9-
3.5(A)(1).

{12} In resolving these arguments, the
crucial question to be answered is whether
the royalty fees flowing from this particu-
lar trademark licensing provision should
be treated as being received from the grant
of a franchise or from the licensing of a
trademark. If we were to limit ourselves to
A&W’s view—that the limited trademark
licensing provision is a separately-itemized
standalone agreement, although contained
within the franchise agreement—it would
appear that the answer is clear that the
royalties received from the trademark
license are excluded from gross receipts
under Sections 7-9-3.5(A)(1) and 7-9-3(]).
Yet, it is not so simple. We must also, as
the Department contends, consider the
meaning of the word “franchise.” See Va-
lenzuela, 2014-NMCA-061, € 16, 326 P.3d

1120 (“[W]e should read the entire statute
as a whole so that each provision may be
considered in relation to every other part.”
(internal quotation marks and citation
omitted)).
{13} Although we have no statutory
definition of franchise in New Mexico,
this Court observed in Sonic I that “[b]y
1969, when the Legislature extended the
Act’s definition of property to ‘licenses,
franchises, patents, trademarks and copy-
rights, the use of the term franchise to
describe a prepackaged system for doing
business appears to have been well estab-
lished” 2000-NMCA-087, € 24. This Court
also set forth the following definition of a
franchise:

In its simplest terms a franchise

is a license from the owner of a

trademark or trade name permit-

ting another to sell a product or

service under that name or mark.

More broadly stated, the fran-

chise has evolved into an elabo-

rate agreement under which the

franchisee undertakes to conduct

abusiness or sell a product or ser-

vice in accordance with methods

and procedures prescribed by the

franchiser and the franchiser un-

dertakes to assist the franchisee

through advertising, promotion

and other advisory services.
Id. € 23 (internal quotation marks and
citation omitted).
{14} We further observed in Sonic I that
the Department had adopted a regulation
defining the word “franchise”:

A franchise is an agreement in

which the franchisee agrees to

undertake certain business activi-

ties or to sell a particular type of

product or service in accordance

with methods and procedures

prescribed by the franchiser, and

the franchiser agrees to assist the

franchisee through advertising,

promotion and other advisory

services. The franchise usually

conveys to the franchisee a license

to use the franchiser’s trademark

or trade name in the operation of

the franchisee’s business.
Id. § 25 (emphasis omitted); see Black’s Law
Dictionary 569 (9th ed. 2010) (defining
“franchise” as “[t]o grant (to another) the
sole right of engaging in a certain business
or in a business using a particular trade-
mark in a certain area”). We further held
“that for purposes of the Act, a franchise is
to be treated as a compound or ‘bundled’
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form of property, which typically includes
a license to use the franchiser’s trademark
and a commitment by the franchiser to
perform various services to assist the fran-
chisee in the operation of the franchised
business.” Sonic I, 2000-NMCA-087, € 28.
{15} We can presume that the Legislature
was aware of these longstanding and un-
disturbed definitions of franchise in 2007
when it amended the definition of gross
receipts to include “the total amount of
money or the value of other consideration
received . . . from granting a right to use
a franchise employed in New Mexicol[.]”
Section 7-9-3.5(A)(1); see Sonic I, 2000-
NMCA-087, € 25 (“[W]e may infer from
the Legislature’s inaction in response to
this longstanding administrative construc-
tion of the term franchise that this defini-
tion is consistent with the Legislature’s
intent.”).

{16} Furthermore, we observe that the
2007 gross receipts amendment followed
our Supreme Court’s 2006 decision in
Sonic II. See 2006-NMSC-038, € 9. The Su-
preme Court analyzed Sonic’s franchising
activities under the then-current defini-
tion of gross receipts, which only included
the money or value received from the
sale or lease of property. Id. The Supreme
Court first determined, in agreement with
this Court’s opinion in Sonic I, that Sonic’s
franchising activities constituted the sale
of property. Id. € 13. The Supreme Court
went on to hold that when a franchise
agreement is executed outside of New
Mexico, it is considered to be an out-of-
state sale, and thus not considered to fall
within the definition of gross receipts. Id.
¢ 14. Therefore, the practical effect of Sonic
ITwas to render franchise agreements with
out-of-state franchisers, such as the agree-
ment in the present case, non-taxable.
{17} Less than a year after the Sonic IT
decision, the Legislature added a new
category of business activity resulting in
taxable gross receipts: granting a right to
use a franchise employed in New Mexico.
See § 7-9-3.5(A)(1). By this change, the
Legislature effectively overruled Sonic II
and restored the taxability of franchise
agreements, even those entered into out-
of-state, so long as they are employed in
New Mexico. Nothing in the statute as
amended indicates to us that the Legisla-
ture intended to change the definition of a
franchise as adopted by the Department or
aslaid out by this Court in Sonic I, or to use
the word franchise in a manner unmoored
from these longstanding definitions.

{18} We are therefore not convinced that

the trademark licensing provision in this
case should be treated as a standalone
agreement—separate and apart from the
franchise—simply because it is a separate
line item in the franchise agreement, as
A&W urges. To the contrary, it is especially
clear here in the context of a fast-food
franchise that the trademark license is the
heart of the franchise agreement. Consider
the value of an A&W franchise in which
the franchisee is not granted a license to
use A&W’s logos, colors, or menu items.
Is such an agreement even a franchise? It
certainly would bear little resemblance to a
traditional franchise as commonly defined
and understood. And in fact, A&W itself
agreed during oral argument before this
Court that a franchise of this sort would
be “not entirely complete” without the
trademark. In this light, we conclude that
the trademark licensing provision at issue
in this case is central to the overall fran-
chise and should be treated as part of the
franchise for purposes of gross receipts, re-
gardless of whether it was separately stated
and itemized in the franchise agreement.

{19} This is consistent with the Legisla-
ture’s intent, made manifest through the
2007 amendment to the definition of gross
receipts, to subject franchise agreements
like the one in Sonic II to gross receipts tax.
This is also consistent with the 2006 legisla-
tive amendment that added the licensing
category to the definition of gross receipts.
Section 7-9-3.5(A)(1) (2006). Presumably,
the addition of this new category will sub-
ject certain types of licensing agreements
to gross receipts tax. We acknowledge,
though, as A&W has forcefully argued,
trademark licenses are not considered to
be property under the 2007 definition,
and are therefore not taxable. This does
not mean, however, that the trademark
license provision at issue in this case is
untaxable. The provision here is notably
different from a traditional trademark
license, which exists apart from a franchise
agreement. See Irene Calboli, The Sunset of
“Quality Control” in Modern Trademark
Licensing, 57 Am. UL. Rev. 341, 348-51
(2007) (explaining that trademark licenses
generally take three forms: (1) production
outsource agreements, wherein a company
that normally produces a product out-
sources production of that product, under
the trademark, to another company; (2)
collateral licensing agreements, wherein a
company licenses the use of its trademark
to another company for use on products
collateral to those traditionally produced
by the licensing company; and (3) trade-

mark promotional licensing (also known
as trademark merchandising), wherein a
company licenses its trademark for use
on a product wholly unrelated to products
originally bearing the licensed mark).
{20} We can see nothing absurd or un-
reasonable about subjecting trademark
licensing provisions contained within
a franchise to gross receipts tax, while
at the same time exempting standalone
trademark licensing agreements, like those
described above, from gross receipts tax.
See City of Eunice, 2014-NMCA-085, ¢ 8;
cf. Michael ]. Maloof & Co. v. Bureau of
Revenue, 1969-NMSC-100, ¢ 7, 80 N.M.
485, 458 P.2d 89 (“In the field of taxation,
more than in other fields, the [L]egislature
possesses the greatest freedom in clas-
sification[.]”). This is especially so where
we have held that “a franchise is to be
treated as a compound or ‘bundled’ form
of property, which typically includes a
license to use the franchiser’s trademark
and a commitment by the franchiser to
perform various services to assist the fran-
chisee in the operation of the franchised
business.” Sonic I, 2000-NMCA-087, ¢
28. Our conclusion—that the Legislature
intended to subject a franchise, including
the bundled trademark license agreement,
to gross receipts tax, while at the same time
intending not to tax standalone trademark
licensing agreements—harmonizes the
various statutory provisions at issue here.
See Luboyeski v. Hill, 1994-NMSC-032, ¢
10, 117 N.M. 380, 872 P.2d 353 (“When-
ever possible, we must read different
legislative actions as harmonious instead
of as contradicting one another”).
CONCLUSION

{21} We conclude that the Legislature’s
2007 amendment to the definition of gross
receipts to add money or the value of other
consideration received from the grant
of a franchise employed in New Mexico
evidenced its intent to subject franchise
agreements such as the one at issue in
this case to gross receipts tax, and that the
taxable gross receipts include the royalties
received from a limited trademark license
granted as part of the franchise.

{22} Therefore, we affirm.

{23} IT IS SO ORDERED

DANIEL J. GALLEGOS, Judge

WE CONCUR:
EMIL J. KIEHNE, Judge
JENNIFER L. ATTREP, Judge
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Henry M. Bohnhoff, Judge

{1} In this appeal we are called upon to
consider the counterintuitive proposition
that, under New Mexico law, residents of
territory who wish to incorporate the ter-
ritory as a new municipality in order to
avoid being annexed by an existing neigh-
boring municipality must first petition the
existing municipality to annex the terri-
tory. The Provisional Government of Santa
Teresa (PGST), a New Mexico non-profit
corporation consisting of owners of land in
the Santa Teresa area in Dofia Ana County,
New Mexico, seeks to incorporate the area
as a municipality, separate from neighbor-
ing City of Sunland Park (Sunland Park).
PGST contends that, because Sunland Park

in 2014 informally expressed an intent to
annex Santa Teresa, pursuant to NMSA
1978, Section 3-2-3(B)(3) (1995), PGST
could petition the Dofla Ana Board of
County Commissioners (DABOCC) to
incorporate as a separate municipality.
DABOCC denied the petition based on
its determination that Section 3-2-3(B)
(3) required PGST first to submit a formal
petition asking Sunland Park to annex
the subject territory. PGST appealed that
decision to the district court, which agreed
with DABOCC. PGST now appeals to this
Court. We reverse.

MUNICIPAL ANNEXATION AND
INCORPORATION STATUTES
Annexation

{2} NMSA 1978, Sections 3-7-1 to -18
(1965, as amended through 2003), pro-
vides three general methods for an exist-
ing municipality to annex territory. First,

under the arbitration method, an existing
municipality can pass a resolution stat-
ing its desire to annex the territory and
declaring that “the benefits of municipal
government are or can be made available
within a reasonable time to the territory”
Section 3-7-5. An arbitration board is
created, with three members represent-
ing the municipality, three members
representing the territory to be annexed,
and one independent member selected
by the other six. Section 3-7-6; Section
3-7-9. The board meets, investigates, and
decides whether the benefits can be made
available and whether annexation should
take place. Section 3-7-10. Second, un-
der the commission method, either the
existing municipality or a majority of the
landowners in the territory to be annexed
can submit a petition to the Municipal
Boundary Commission (MBC). Section
3-7-11.If the MBC determines that the ter-
ritory is contiguous and “may be provided
with municipal services,” it orders the
annexation. Section 3-7-15(A)(2). Third,
under the petition method, the owners of
a majority of the land in the subject terri-
tory submit a petition to the municipality,
and the municipality either consents to or
rejects the petition. Section 3-7-17.

{3} Section 3-7-17.1 establishes special
requirements for annexation petitions
submitted to existing municipalities with
a population of less than 300,000 persons
and located in Class A counties, which
are counties having an assessed valuation
of over $75,000,000 and a population of
100,000 or more persons. NMSA 1978,
§ 4-44-1(B) (2018). Dofia Ana County is
a Class A county. If the petition is signed
by the owners of a majority of the num-
ber of acres in the area proposed for an-
nexation, the petition must be submitted
to the board of county commissioners of
the county in which the municipality is
located for comment by the board. Section
3-7-17.1(B). If the petition is not signed
by owners of a majority of the number
of acres, under certain circumstances the
extraterritorial land use commission, see
NMSA 1978, Section 3-21-3.2 (2003),
also must approve the petition. Section
3-7-17.1(C), (D).

Incorporation

{4} NMSA 1978, Sections 3-2-1 to -9
(1976, as amended through 2018), gov-
erns incorporation of new municipalities.
Residents of the territory in question
may petition the board of county com-
missioners in which the territory is lo-
cated to incorporate. Section 3-2-1(A).
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The petition must be signed by at least 200
residents of the territory or the owners of
at least 60 percent of the land within the
territory. Id. The petition must include a
“municipal services and revenue plan”
Section 3-2-1(B). Section 3-2-5 provides
that the board will determine if the statu-
tory requirements are met; if they are met,
the board conducts an election in which
residents of the territory vote on whether
to incorporate.
{5} Section 3-2-3 places limits on incor-
poration within “urbanized territory” “Ur-
banized territory is that territory within
the same county and within five miles of
the boundary of any municipality having
a population of five thousand or more
persons and that territory within the same
county and within three miles of a munici-
pality having a population of less than five
thousand persons[.]” Id. § 3-2-3(A). The
parties herein agree that the territory that
PGST seeks to incorporate is urbanized
territory.
{6} Section 3-2-3(B) provides that:

No territory within an urbanized

territory shall be incorporated as

amunicipality unless [in addition

to satisfying the other require-

ments of Sections 3-2-1 to -9] the:

(1) municipality or munici-

palities causing the urbanized ter-

ritory approve, by resolution, the

incorporation of the territory asa

municipality;

(2) residents of the territory

proposed to be incorporated have

filed with the municipality a valid

petition to annex the territory

proposed to be incorporated and

the municipality fails, within one

hundred twenty days after the

filing of the annexation petition,

to annex the territory proposed

to be incorporated; or

3) residents of the territory

proposed to be annexed conclu-

sively prove that the municipality

is unable to provide municipal

services within the territory pro-

posed to be incorporated within

the same period of time that the

proposed municipality could

provide municipal service.
BACKGROUND
1980s-1990s Annexation and Incorpora-
tion Efforts
{7} Asisrecounted in City of Sunland Park
v. Santa Teresa Concerned Citizens Assn,
Inc., 1990-NMSC-050, ¢ 2, 110 N.M. 95,
792 P.2d 1138, in June 1986, Sunland Park

expressed an interest in annexing Santa
Teresa by sending letters to certain Santa
Teresa landowners encouraging them to
seek annexation into the municipality. In
August of that year, property owners who
had formed themselves into the Santa
Teresa Concerned Citizens Association,
Inc. (Association), petitioned DABOCC
to incorporate the area as a separate mu-
nicipality. Id. § 3. Later that month, Sun-
land Park petitioned the MBC to approve
its proposed annexation. Id. In October
1986, following hearings, DABOCC ruled
that, pursuant to Section 3-2-3(B)(3), the
Association had conclusively proven that
it could provide municipal services more
quickly than Sunland Park. City of Sunland
Park, 1990-NMSC-050, € 3. Sunland Park
appealed to the district court. Although
the district court rejected Sunland Park’s
argument that Section 3-2-3(B)(3) re-
quired the Association to seek annexation
of the territory by Sunland Park, pursuant
to Section 3-2-3(B)(2), before seeking
incorporation, it reversed DABOCC’s de-
cision on the ground that the Association
had not proven conclusively that it could
provide municipal services more quickly
than Sunland Park. See id. € 4.
{8} Our Supreme Court affirmed the dis-
trict court. Id. €9 13-27. Three aspects of
the Sunland Park opinion are relevant here.
First, the Court articulated the purpose
behind the 1965 amendment to Section
3-2-3(B)(3) to require “conclusive proof”
of the proposed municipality’s ability to
provide services sooner than the existing
municipality can:
The policy reasons for this re-
quirement are easy to discern.
The [L]egislature has, in effect,
declared the public policy of
this state to be that the growth
of municipalities and of their
contiguous and urbanized areas
shall take place in a planned
and orderly manner. Further, it
is the state’s policy to discour-
age splinter communities or a
proliferation of neighboring,
independent municipal bodies,
whose competing needs would
divide tax revenues, multiply
services, create confusion and
factionalism among our citizens,
and destroy the harmony that
should exist between peoples of
diverse backgrounds and socio-
economic strata within our state.
City of Sunland Park, 1990-NMSC-050, ¢
20. Second, the Court determined that the

Association in fact had not conclusively
proven that its proposed new municipality
could provide services sooner than Sun-
land Park. Id. €9 21-25. Third, the Court
declined to address, as unnecessary, the
interplay between Sections 3-2-3(B)(2)
and (3), i.e., whether the Association had
to petition Sunland Park to annex Santa
Teresa, pursuant to Section 3-2-3(B)(2),
before it could invoke Section 3-2-3(B)
(3) and seek DABOCC’s permission to
incorporate. City of Sunland Park, 1990-
NMSC-050, € 26. Sunland Park’s con-
templated annexation of the Santa Teresa
territory was never completed.

Recent Annexation and Incorporation
Efforts

{9} Beginning in the late summer of 2014,
Sunland ParK’s City Council undertook
a series of steps that expressed the mu-
nicipality’s renewed interest in pursuing
annexation of the Santa Teresa territory.
Following lengthy discussion at its August
19 and September 16, 2014, meetings
about annexing the Santa Teresa area,
the City Council passed a resolution on
October 7, 2014, stating that: “[TThe City
of Sunland Park would like to extend a
hand to the residents of Santa [Teresa] and
open a discussion regarding the possible
annexation of the Santa [Teresa], New
Mexico, area. . . . [T]he City of Sunland
Park and the Santa [Teresa] area can grow
and benefit from such annexation as the
area can improve their infrastructure and
economic development”; on the basis of
these considerations, the City Council
resolved to authorize the mayor and City
Council “to establish dialogue with the
Santa [Teresa] residents of the home own-
ers associations of Santa [Teresa] and its
residents concerning the possible methods
of annexation.”

{10} InJuly2015,and pursuant to Section
3-2-5,PGST filed a petition with DABOCC
to incorporate approximately 4,000 acres
as a new municipality. At a meeting on
November 24, 2015, DABOCC voted 4-0
to deny the petition (DABOCC Order).
The Board interpreted Section 3-2-3(B)(3)
to require the residents to first comply with
Section 3-2-3(B)(2) and file an annexation
petition with Sunland Park: The DABOCC
“interprets the use of the term ‘residents
of the territory proposed to be annexed’ to
require a petition for annexation be made
prior to determining the issues related to the
providing of municipal services” Accord-
ingly, DABOCC declined to proceed with
the incorporation petition, in particular, to
address whether the proposed new munici-
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pality could provide services sooner than
could Sunland Park.

{11} PGST appealed the DABOCC order
to the district court. The district court
initially ruled in favor of PGST but then,
following a motion for reconsideration
filed by Sunland Park, reversed itself. In
its September 19, 2016 order, the court
acknowledged that “it does not make sense
to this Court that the entity (Santa Teresa)
which seeks to become its own incorpo-
rated municipality must first ask Sunland
Park to annex it which the evidence shows
is precisely what the citizens of Santa Te-
resa do not want.” Nevertheless, the court
ruled that Section 3-2-3(B)(2) “requires, as
a condition of incorporation, for Santa Te-
resa to deliver to the City of Sunland Park,
a valid petition for annexation. It has not
done so” The district court concluded that,
“When the Dona Ana County Board of
County Commissioners, dismissed Santa
Teresa’s motion to become incorporated,
it correctly interpreted the law”
DISCUSSION

{12} On appeal, the parties advocate the
same construction of Section 3-2-3(B)
that they did to DABOCC and the district
court. PGST contends that the three sub-
parts of Section 3-2-3(B) are independent,
“stand-alone” paths to municipal incorpo-
ration, and in particular Section 3-2-3(B)
(3) is the path that is available to a group
of residents in unincorporated territory
who oppose annexation by an adjoining or
nearby municipality. PGST further argues
that the plain meaning of the phrase “pro-
posed to be annexed” in Section 3-2-3(B)
(3) encompasses informal expressions of
a municipality’s desire or intention to an-
nex the territory. PGST concludes that the
Sunland Park City Council’s 2014 resolu-
tion satisfied this predicate requirement
for acting, pursuant to Section 3-2-3(B)
(3), and PGST therefore was entitled to
submit its incorporation petition to and
have it considered by DABOCC.

{13} DABOCC and Sunland Park con-
tend that the phrase “proposed to be
annexed” in Section 3-2-3(B)(3) refers to
the formal annexation petition described
in Section 3-2-3(B)(2). PGST therefore
must file a petition with Sunland Park
seeking Sunland Park’s annexation of
PGST's territory, and conclusively prove in
the context of that proceeding that it can
provide municipal services sooner than
can Sunland Park, before PGST can file a
petition with DABOCC to incorporate as a
new municipality. DABOCC and Sunland
Park reason that this construction of Sec-

tion 3-2-3(B)(3) furthers the underlying
legislative purpose, as articulated in City of
Sunland Park, of discouraging splintering
of communities and instead promoting
their orderly development.

{14} We note initially that DABOCC
and Sunland Park do not dispute that
Section 3-2-3(B) creates three approaches
to incorporation. Rather, their argument
focuses on the meaning of “proposed to
be annexed” in Section 3-2-3(B)(3), in
particular, whether the proposal to which
the phrase refers is the formal annexation
petition that is described in Section 3-2-
3(B)(2). In other words, Sections 3-2-3(B)
(2) and (3) are not stand-alone approaches
and instead are interrelated, a position the
district court adopted below.

{15} Astheissue before this Court is one
of statutory construction, the standard of
review is de novo. Cobb v. State Canvassing
Bd., 2006-NMSC-034, € 33, 140 N.M. 77,
140 P.3d 498. We consider, in turn, Section
3-2-3(B)(3)’s plain meaning; its construc-
tion in harmony with Section 3-2-3(B)
(2) as well as other, related statutes; and
whether the parties’ respective proposed
constructions of Section 3-2-3(B)(3) lead
to an absurd result.

A. Plain Meaning

{16} Statutesare to be construed in accor-
dance with their plain meaning. Oldham v.
Oldham, 2011-NMSC-007, ¢ 10, 149 N.M.
215, 247 P.3d 736 (“[A court should] look
first to the plain language of the statute,
giving the words their ordinary mean-
ing[.]” (internal quotation marks and cita-
tion omitted)); Cummings v. X-Ray Assocs.
of N.M., PC., 1996-NMSC-035, § 44, 121
N.M. 821,918 P2d 1321 (“When interpret-
ing statutes, . .. [the Courts’] responsibility
is to search for and give effect to the intent
of the [L]egislature. . . Our understanding
of legislative intent is based primarily on
the language of the statute, and we will first
consider and apply the plain meaning of
such language” (citation omitted)). “We
may depart from the plain language only
under rare and exceptional circumstances.”
State v. Padilla, 2008-NMSC-006, § 41, 143
N.M. 310,176 P.3d 299 (Chavez, J., dissent-
ing) (internal quotation marks and citation
omitted).

{17} The plain meaning of “propose” is
not limited to a formal proposal. As de-
fined in Webster’s Third New International
Dictionary 1819 (unabr. 1986), “propose”
means “to offer for consideration, discus-
sion, acceptance, or adoption.” Thus, in the
context of Section 3-2-3(B)(3), “proposed
to be annexed” encompasses informal pro-

posals to consider annexation such as 2014
Sunland Park resolution. In the absence of
some statutory construction consideration
that requires us to do so, we do not read
into a statute language—here, “formally
proposed to be annexed” or “petitioned
to be annexed”—that the Legislature has
not included. Id.; High Ridge Hinkle Joint
Venture v. City of Albuquerque, 1998-
NMSC-050, § 5, 126 N.M. 413, 970 P.2d
599 (“[A] court will not read into a statute
or ordinance language which is not there,
particularly if it makes sense as written.”).
B. Related Statutes

{18} A statute also is to be construed
in harmony with other, related statutes.
“[W]e analyze a statute’s function within
a comprehensive legislative scheme. . . .
[A statute] must be considered in refer-
ence to . .. statutes dealing with the same
general subject matter” In re Grace H.,
2014-NMSC-034, ¢ 34, 335 P.3d 746
(internal quotation marks and citation
omitted). “Whenever possible, . . . we
must read different legislative enactments
as harmonious instead of as contradicting
one another. . . . Statutes which relate to
the same class of things are considered
to be in pari materia[.]” State v. Tafoya,
2010-NMSC-019, ¢ 10, 148 N.M. 391,
237 P.3d 693 (omission, internal quotation
marks, and citations omitted). For several
reasons, DABOCC’s and Sunland ParK’s
construction of Section 3-2-3(B)(3) is not
compatible with related statutes.

1. Reconciling Section 3-2-3(B)(3)

With Section 3-2-3(B)(2)

{19} We first must reconcile Section
3-2-3(B)(3) with Section 3-2-3(B)(2).
As discussed above, Section 3-2-3(B)(2)
authorizes incorporation of “urbanized
territory” where the proponents of incor-
poration have filed an annexation petition
with the existing municipality and the
municipality fails to annex the territory in
question within 120 days. Section 3-2-3(B)
(3) authorizes such incorporation where
the proponents prove that the existing
municipality is unable to provide municipal
services within “the territory proposed to
be annexed” within the same period of time
that the proposed municipality would pro-
vide the services. If the Legislature intended
“proposed to be annexed” in Section 3-2-
3(B)(3) to refer to the annexation petition
described in Section 3-2-3(B)(2), we would
expect it at minimum to use the same term:
“petitioned” as opposed to “proposed”; the
Legislature would have no reason to use a
different term unless it intended a differ-
ent meaning. Alternatively, the Legislature
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would have structured Section 3-2-3(B)
to make clear that the annexation petition
that is the subject of Section 3-2-3(B)(2)
is also the predicate or precondition to
proceeding pursuant to Section 3-2-3(B)
(3). DABOCC and Sunland Park propose
such a construction of Section 3-2-3(B)
(3): one that effectively combines Sections
3-2-3(B)(2) and (3) into one subsection
with two subparts, both of which require
the filing of an annexation petition with
the municipality. However, the statute is
not written in that manner. As structured
and worded by the Legislature, the most
logical construction of Section 3-2-3(B) is
that advocated by PGST: it provides three
stand-alone alternative approaches to in-
corporation.

{20} In support of its argument that
the district court did not err, Sunland
Park also invokes the “last antecedent”
rule. See In re Goldsworthy’s Estate, 1941-
NMSC-036, § 21, 45 N.M. 406, 115 P.2d
627 (“[R]elative and qualifying words,
phrases, and clauses [here, “proposed
to be annexed”] are to be applied to the
words or phrase immediately preceding,
and are not to be construed extending
to or including others more remote.”
(internal quotation marks and citation
omitted)). We disagree that the last
antecedent rule applies here. First, the
reference to a formal annexation petition
does not immediately precede the phrase
that it supposedly qualifies, “proposed to
be annexed” See 2A Norman J. Singer &
Shambie Singer, Statutes and Statutory
Construction § 47:33, at 498-99 (revd 7th
ed. 2014) (“[A] proviso usually applies
to the provision or clause immediately
preceding it” (Emphasis added.)) Instead,
the reference to a formal annexation pe-
tition is found in a separate, disjunctive
subpart of the statute. Second, the pre-
ceding phrase is entirely different: again,
DABOCC and Sunland Park provide no
basis for inferring that the Legislature
intended “proposed” to refer back to “pe-
tition,” particularly where the Legislature
just as easily could have used the phrase
“petitioned to be annexed” if that was its
intent.

2. Reconciling Section 3-2-3(B)(3)

With Other, Related Statutes

{21} We next consider whether the
parties’ competing constructions of
Section 3-2-3(B)(3) are consistent with
Sections 3-2-5, 3-7-17, and 3-7-17.1. As
stated above, Section 3-2-5 provides for
the board of county commissioners of the
county within which the subject territory
is located to determine if the conditions
of Section 3-2-3—including whether,
under Section 3-2-3(B)(3), the territory’s
residents can prove “conclusively” that
the new municipality can provide services
more quickly than the existing municipal-
ity—are met as part of the board’s review of
an incorporation petition and determina-
tion to hold an election. This is consistent
with PGST’s stand-alone construction of
Section 3-2-3(B)(3). However, DABOCC’s
and Sunland Park’s construction of Section
3-2-3(B)(3) necessitates that the question
be addressed in the context of a Section
3-7-17 or Section 3-7-17.1 annexation
petition proceeding filed with the munici-
pality. Neither Section 3-7-17 nor Section
3-7-17.1 provides for the municipality to
address the Section 3-2-3(B)(3) question,
and we perceive no other statutory basis
for inferring any legislative intent that,
where residents are seeking to incorporate
a new municipality as an alternative to an-
nexation by an existing municipality, the
existing municipality itself should be the
arbiter of whether it can provide municipal
services more quickly than the proposed
new municipality.!

3. Priorjurisdiction and related timing

issues

{22} DABOCC attempts to meet this last
objection to its construction of Section
3-2-3(B)(3) by suggesting that the munici-
pality will seek the county’s input during
the course of the annexation proceeding.
DABOCC describes the decision-making
process (in a scenario in which PGST
prevails) thus: “The Incorporators [PGST]
petition Sunland Park for annexation,
Sunland Park begins the process and when
that process is underway, the Incorpora-
tors request [DA]JBOCC to hold a [Section
3-2-3(B)] hearing, which is held, and the
Incorporators prevail on the provision of
municipal services issue. . . . [A] favorable
[Section 3-2-3(B)] hearing outcome for the
Incorporators would trump and displace

the Sunland Park annexation process.” Not
only is such a procedure not authorized
by either Section 3-2-5 or Section 3-7-17
(or Section 3-7-17.1), as PGST argues, it
is incompatible with the prior jurisdiction
doctrine.

{23} The common law prior jurisdiction
doctrine provides that “the court first ob-
taining jurisdiction retains it as against a
court of concurrent jurisdiction in which
a similar action is subsequently instituted
between the same parties seeking similar
remedies involving the same subject mat-
ter” In re Doe, 1982-NMCA-115, € 13, 98
N.M. 442, 649 P.2d 510, overruled on other
grounds by State v. Roper, 1996-NMCA-
073, € 12 n.3, 122 N.M. 126, 921 P.2d
322. New Mexico courts have extended
the doctrine to municipal annexation
disputes. Amrep Sw., Inc. v. Town of Ber-
nalillo, 1991-NMCA-110, ¢ 8, 113 N.M.
19, 821 P.2d 357 (applying doctrine and
determining that, because it was filed first
in time, annexation petition proceeding
filed with MBC had prior jurisdiction
over annexation petition proceedings
filed with municipalities). Courts in other
jurisdictions have extended the doctrine
to conflicting municipal annexation and
incorporation disputes. See generally 2
McQuillin, The Law of Municipal Corpo-
rations § 7.39.3 (July 2018 Update) (“The
general rules governing the acquisition
of jurisdiction are usually applied where
there are competing incorporation and
annexation proceedings. A proceeding for
the annexation of territory to a municipal
corporation is ineffectual when instituted
after the institution of a proceeding
for the organization of the territory
into a village or city, and while that
proceeding is pending and undetermined.
Conversely, if annexation proceedings
were instituted before municipal
organization proceedings, the latter are
ineffectual” (footnotes omitted)). The rule
is longstanding. See, e.g., State ex rel. Winn
v. City of San Antonio, 259 S.W.2d 248, 250
(Tex. Civ. App. 1953).

{24} DABOCC’s suggested procedure
cannot be squared with the aforemen-
tioned statutes and the dictates of prior
jurisdiction. DABOCC has authority to
hold a Section 3-2-3(B)(3) hearing only

!Section 3-7-17.1(B) does provide for the municipality to submit the annexation petition to the board of county commissioners
for comment, but only if the petition is signed by the owners of a majority of the number of acres in the territory proposed for an-
nexation. See id. Further, even assuming that this provision could be construed to permit the municipality in that situation to seek the
board’s input on the Section 3-2-3(B)(3) question, the municipality would be free—inconsistent with the apparent intent of Section
3-2-3(B)(3)—to disregard the board’s determination and either annex or decline to annex as the municipality wished

28 Bar Bulletin - December 5, 2018 - Volume 57, No. 49


http://www.nmcompcomm.us/

http:/Mww.nmcompcomm.us/

Advance Opinions

pursuant to Section 3-2-5, i.e., only after
a incorporation petition is filed. However,
once filed, the Section 3-7-17.1 annexation
proceeding would invalidate any incor-
poration petition. That is, PGST’s right
to proceed with incorporation following
a favorable ruling on the Section 3-2-
3(B)(3) question would be “trumped” by
Sunland ParK’s annexation proceeding,
not the other way around. Quite simply,
if residents of territory who propose to
incorporate a new municipality must first
file “a valid petition to annex the terri-
tory” to an existing municipality, then the
residents would lose any control over their
fate and instead would subject themselves
to the municipality’s unfettered ability to
accept the petition and annex the territory
into the municipality. Absent some expres-
sion of legislative intent, not present here,
to override the prior jurisdiction doctrine,
see, e.g., City of Greenwood v. Petitioners
for the Proposed City of Centennial, 3 P.3d
427, 434-36 (Colo. 2000) (en banc), we are
not inclined to endorse a construction of
Section 3-2-3(B)(3) that requires residents
of territory who wish to incorporate as a
means of avoiding annexation to take steps
that expose themselves to the unavoidable
possibility if not probability of such a re-
sult.

{25} As PGST points out, a related tim-
ing problem arises from DABOCC’s and
Sunland ParKk’s construction of Section
3-2-3(B)(3). If PGST were to file an an-
nexation petition with Sunland Park,
Section 3-7-17.1(B) requires Sunland
Park to approve or disapprove the petition
within sixty days. In contrast, during the
incorporation process described in Section
3-2-1and Section 3-2-5: DABOCC would
conduct an initial review of the application
within thirty days for compliance with the
requirements of Section 3-2-1; assuming
such compliance is found, a census would
be conducted; the local government divi-
sion of the New Mexico Department of
Finance and Administration would review
the municipal services plan (with PGST
to respond within three months if the
review identified any deficiencies); follow-
ing completion of those tasks, DABOCC
would “determine if the conditions for in-
corporation of the territory as a municipal-
ity have been met as required in Sections
3-2-1 through 3-2-37 Section 3-2-5(D).
Only at that point would DABOCC make
the determination called for in Section
3-2-3(B)(3). As a practical matter it likely
would be impossible for PGST to complete
the incorporation process—or even get to

the point of obtaining DABOCC'’s decision
whether Sunland Park or the proposed
new Santa Teresa municipality can deliver
services more quickly—within Section
3-7-17.1(B)’s sixty-day period for Sunland
Park to act on the annexation petition.
Either Sunland Park would fail to comply
with the sixty-day deadline (and arguably
Section 3-2-3(B)(2)’s 120-day deadline as
well), or it would simply approve PGST’s
annexation petition and thereby moot the
incorporation petition. DABOCC and
Sunland ParKk’s construction of Section
3-2-3(B)(3) effectively would nullify any
meaningful opportunity for residents of
unincorporated territory to utilize Section
3-2-3(B)(3) to avoid unwanted annexation,
which opportunity seems to be the basic
purpose of the statute.

{26} To summarize, DABOCC and Sun-
land Park advocate without any statutory
basis superimposing on top of annexation
proceedings a procedure that is authorized
only for incorporation proceedings. This
hybrid scheme raises seemingly insur-
mountable prior jurisdiction and practical
timing problems. Particularly given the
absence of any language in any of the af-
fected statutes, it is difficult to accept the
proposition that the Legislature intended
such a scheme.

C. Absurd Construction

{27} Courts will not construe a statute
in a manner that leads to an absurd result.
Trujillo v. Romero, 1971-NMSC-020, € 18,
82N.M. 301,481 P.2d 89. This rule is most
often invoked when applying the plain or
literal meaning of the words of the statute
leads to an absurd result, see Progressive
Nw. Ins. Co. v. Weed Warrior Servs., 2010-
NMSC-050, ¢ 6, 149 N.M. 157, 245 P.3d
1209 (“We do not depart from the plain
language of a statute unless we must re-
solve an ambiguity, correct a mistake or
absurdity, or deal with a conflict between
different statutory provisions.” (internal
quotation marks and citation omitted)),
but it is equally if not more applicable as a
ground for insisting on application of the
words’ plain meaning to avoid an absur-
dity.

{28} As the district court effectively
acknowledged, it is absurd to construe
Section 3-2-3(B)(3) to require residents
of a territory who oppose annexation by
an existing, adjoining municipality to file a
petition asking that municipality to annex
their territory. Conversely, it is reasonable
to construe “proposed to be annexed” to
encompass an informal expression by the
municipality of its intent to annex the

territory. Indeed, such a construction is
consistent with the apparent intent of
Section 3-2-3(B)(3) to permit residents
of adjoining territory who oppose such
an announcement of contemplated an-
nexation to respond with a petition for
incorporation as an alternative to the
anticipated annexation, just as occurred
in Dofia Ana County in 2014.

D. Legislative Intent

{29} Relying on the language from City
of Sunland Park quoted above, DABOCC
and Sunland Park argue that requiring
residents living within five miles of a
municipality in an urbanized county “to
petition the urbanized municipality for
annexation into that municipality, thus
affording the municipality the option to
annex or not, before resort to a [Section
3-2-3(B)] hearing, fosters the State’s public
policy”

{30} If a statute is not ambiguous, then
it is unnecessary to discern the policy
that underlies the statute and instead we
construe it by applying the plain meaning
of the statute’s words. See Weed Warrior
Servs., 2010-NMSC-050, ¢ 11. Here, the
district court found that Section 3-2-3(B)
(3) was not ambiguous, none of the parties
contend to the contrary on appeal, and we
concur. Therefore, it is not necessary to
engage in a public policy analysis. Cf. Ortiz
v. Overland Express, 2010-NMSC-021, ¢
18, 148 N.M. 405, 237 P.3d 707 (“When a
statute’s language is ambiguous or unclear,
we look to legislative intent to inform our
interpretation of the statute”); Helen G.
v. Mark J.H., 2008-NMSC-002, €9 37-38,
143 N.M. 246, 175 P.3d 914 (noting that
ambiguous provisions require the court
to ascertain statute’s legislative purpose).

E. Summary

{31} An existing municipality has the
right to pursue annexation, pursuant to
Sections 3-7-1 to -18, independent of any
action taken by the residents of the terri-
tory in question; if the municipality initi-
ates such action, it will have prior jurisdic-
tion. In addition, Section 3-2-3(B)(1), (2)
effectively grant an existing municipality
limited first rights of refusal in connection
with efforts to incorporate neighboring
“urbanized” territory. Section 3-2-3(B)(3)
is most reasonably construed to grant a
narrow path to incorporation to residents
of the territory who oppose annexation
by the municipality. While the Legislature
has imposed the hurdle of requiring the
residents to prove “conclusively” that the
proposed new municipality will be able to
deliver municipal services more quickly
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than could the existing municipality, we do
not believe it intended to make the process
unreasonable. We hold that Section 3-2-
3(B)(3) does not require residents of a ter-
ritory to first formally petition the existing
municipality to annex the territory before
they can file a petition to incorporate as a
municipality; such residents may file an
incorporation petition pursuant to Section
3-2-1and Section 3-2-5 if the municipality
informally proposes to consider or other-
wise expresses an interest in annexing the
territory, short of actually initiating formal

annexation proceedings. We conclude
that the aforementioned actions taken by
Sunland Park in 2014 amounted to such
an informal proposal.

CONCLUSION

{32} We reverse the district court’s Sep-
tember 19, 2016 amended final appellate
order from an administrative hearing. We
remand this action to the district court to
reverse DABOCC’s decision and instruct
DABOCC to address PGST’s claim that
it can provide municipal services more
quickly than Sunland Park, and whether

PGST’s petition otherwise satisfies the
requirements of Sections 3-2-1 to -9.

{33} IT IS SO ORDERED.
HENRY M. BOHNHOFF, Judge

WE CONCUR:
LINDA M. VANZI, Chief Judge
M. MONICA ZAMORA, Judge
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Classified_____
Positions |

Associate Attorney

Associate attorney wanted for fast paced,
well established, downtown litigation defense
firm. Great opportunity to grow and share
your talents. Inquiries kept confidential.
Please send us your resume, a writing sample
and references to Civerolo, Gralow & Hill,
P.A., via e-mail to kayserk@civerolo.com.

Managing & Staff Attorney and MLP
Managing & Attorney Positions
Available

DNA-People’s Legal Services is seeking to
hire several fill-time attorney’s in Arizona
and New Mexico offices: Hopi Public De-
fenders & Hopi DNA offices are located in
Polacca, AZ., other position are in Flagstaff,
AZ., Tuba City, AZ., and Farmington, NM.
The Flagstaff and Farmington offices are
the only two offices located off the Navajo
Reservation. All others you will enjoy the
convenience of working near a metropolitan
area while gaining valuable experiences in a
smaller office, which provides the opportu-
nity to advance more quickly than is afforded
in larger offices and live the experience on
Navajo/Hopi reservations. These positions
will remain open until filled. Please mail your
resume, letter of interest, writing sample, and
references to DNA-People’s Legal Services,
PO Box 765, Tuba City, AZ 86045, Fax: (928)
774-0653, Direct-line (928) 283-3206, Email
Hresources@dnalegalservices.org. For a full
job description, please visit our website at
www.dnalegalservices.org. We are an equal
opportunity employer.

ESPINOSA & ASSOCIATES, P.C.

WE'VE MOVED!
PLEASE NOTE OUR NEW ADDRESS
EFFECTIVE DECEMBER 1, 2018

5130 Masthead NE + Suite C < Albuquerque, New Mexico 87109

Phone: (505) 242-5656 + fax: (505) 242-9869
email: lge@espinosa-associates.com

Trial Attorney

Trial Attorney wanted for immediate employ-
ment with the Ninth Judicial District Attor-
ney’s Office, which includes Curry and Roo-
sevelt counties. Employment will be based
in either Curry County (Clovis) or Roosevelt
County (Portales). Must be admitted to the
New Mexico State Bar. Salary will be based
on the NM District Attorneys’ Personnel &
Compensation Plan and commensurate with
experience and budget availability. Email
resume, cover letter, and references to: Steve
North, snorth@da.state.nm.us.

Attorneys

Growing downtown civil defense firm seek-
ing two (2) associates with minimum three
(3) years civil litigation experience or a judi-
cial clerkship. Applicant must have strong
research and writing skills. Courtroom and
trial experience preferred. Tremendous op-
portunity to develop litigation and trial skills.
The firm is also seeking one (1) associate to
handle its governmental entities division. Ap-
plicant must have strong research and writing
skills. Competitive salary and benefits. Bonus
incentive program. Inquiries will be kept
confidential. Please forward letter of interest
and resume to Penimah Silva at Robles, Rael
& Anaya, P.C., 500 Marquette N.W., Suite
700, Albuquerque, NM 87102 or email to
penimah@roblesrael.com.

Senior Trial Attorney

The 13th Judicial District Attorney’s Office is
accepting resumes for an experienced Senior
Trial Attorney. This position requires sub-
stantial knowledge in the areas of criminal
prosecution, rules of criminal procedure and
requires handling complex felony litigation.
Six years as a practicing attorney in crimi-
nal law with significant trial experience is
required. Salary is commensurate with ex-
perience. Send resumes to Krissy Saavedra,
Program Specialist, P.O. Box 1750, Bernalillo,
NM 87004, or via E-Mail to: ksaavedra@
da.state.nm.us. Deadline for submission of
resumes: Open until filled.

Family Law/Divorce Attorney

Seeking a qualified attorney with 4-6 years’
experience in family law. Willing to consider
a more experienced attorney with an estab-
lished practice. Must be willing to work in
a collaborative environment, have a strong
work ethic, and be compassionate. Benefits
include health, dental, and a 401(k) plan.
Must belicensed to practice in New Mexico. If
interested, please send resume to ewideman@
pbwslaw.com. All replies are confidential.

The Administrative Office of the
Courts is recruiting a Statewide
Pretrial Services Program Manager
#00000232-21800 in Santa Fe, New
Mexico

The New Mexico Administrative Office
of the Courts seeks a dynamic individual
with a passion for pretrial reform to be our
first Statewide Pretrial Services Program
Manager. The ideal candidate has a passion
for driving evidence-based decisions on
pretrial detention and release, including
appropriately tailored release conditions
to maximize public safety and scheduled
court appearances. The person hired will
grow successful pilot projects into statewide
programs for early release on recognizance,
provide judges with risk assessment data and
analysis to aid in pretrial decisions, establish
on-site and remote pretrial services, partici-
pate in development of data measurement for
pretrial practices and report on outcome
measurement, and assist all levels of courts
to implement and maintain best practices.
New Mexico eliminated bond schedules
and adopted a constitutional amendment
to authorize pretrial detention of dangerous
defendants. This is an opportunity for an
exceptionally qualified person to establish
the foundation for institutional adoption
of pretrial practices at the forefront of best
practices. The pay range is $58,000 to $91,000
DOE. Apply now - the AOC plans to hire
by early January 2019. For more informa-
tion please do to our website: http://www.
nmcourts.gov/jobs/jobselectpage.php
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Personal Injury Associate

Caruso Law Offices, an ABQ plaintiff per-
sonal injury/wrongful death law firm has
an immediate opening for associate with 2+
yrs. litigation experience. Must have excellent
communication, organizational, and client
services skills. Good pay, benefits and profit
sharing. Send confidential response to Mark
Caruso, 4302 Carlisle NE, ABQ NM 87107.

Law Clerk

The 13th District Court solicits letters of interest
from attorneys, and second or third year law
students to serve as law clerk to the Honorable
John F. Davis in Sandoval County as a contrac-
tor or non-benefits eligible temporary position.
Judge Davis hears primarily civil cases. The law
clerk would have a flexible, part-time schedule
as agreed upon with the judge. Interested per-
sons should send a letter of interest, one five
page writing sample of their own work, and
resume. Send documentation by 4:00 p.m.,
December 6, 2018 to: Suzanne Torres, HR
Administrator, lludsxt@nmcourts.gov; (505)
865-2421; fax: (505) 865-0969; full solicitation
at: https://thirteenthdistrictcourt.nmcourts.gov

New Mexico Court of Appeals

Law Clerks in Albuquerque and
Santa Fe

The Judges of the New Mexico Court of Ap-
peals are hiring for multiple Law Clerk posi-
tions. This is an exciting opportunity to work
closely with an appellate judge to draft opin-
ions and resolve cases involving all areas of the
law. You must have outstanding legal writing
skills and be a graduate of an ABA accredited
law school. One year of experience perform-
inglegal research, analysis and writing, while
employed or as a student, is necessary. Current
salary is $28.313 per hr. Please send resume
and writing sample to: AOC, Attn: Nathan
Hale, aocneh@nmcourts.gov, 237 Don Gaspar,
Room 25, Santa Fe, NM 87501.

Assistant District Attorney/

Chief Deputy District Attorney

The Fifth Judicial District Attorney’s office
has immediate positions open to a new or
experienced attorney’s. Salary will be based
upon the New Mexico District Attorney’s
Salary Schedule with starting salary range
of an Assistant Trial Attorney to a Senior
Trial Attorney ($58,000 to $79,679) and
Chief Deputy District Attorney ($77,826-$
97,283). Please send resume to Dianna Luce,
District Attorney, 301 N. Dalmont Street,
Hobbs, NM 88240-8335 or e-mail to 5thDA@
da.state.nm.us.

Executive Director

The Southwest Women’s Law Center is
looking for its next Executive Director. The
organization works to support the needs of
women and girls in New Mexico around is-
sues of fair pay, workers’ rights, reproductive
health and domestic violence. Please visit our
website at swwomenslaw.org for details of
the position requirements. Send resume and
letter of interest to jgetz@swwomenslaw.org.
Applications will receive the best consider-
ation if submitted by 12-31-18

Personal Injury Law Attorneys
Franklin D. Azar & Associates,P.C., a large
and growing Colorado personal injury
law firm, is seeking experienced Personal
Injury Law attorneys to join its practice in
Colorado. Qualified candidate will be able
to demonstrate strong dedication to personal
injury law and a passion for helping people;
will possess strong organizational and writ-
ing skills; is energetic, hard-working, and a
team-player. Complex litigation experience
is preferred. Please submit your resume and
cover letter to malcolmo@fdazar.com

Experienced Litigation Attorney

Do the words gritty, passionate, gets it done,
or innovative describe you? Do you want to be
apartofa team dedicated to excellent results?
We strategically attack challenges and win!
Machol & Johannes, LLC, isa World Class law
firm operating in Colorado and 7 other states.
We offer representation and customer service
in the Collection, Bankruptcy, and Creditor
rights arenas. We are seeking an experienced
Litigation Attorney licensed in NM who is
interested in being part of a team with: leader-
ship that truly listens; inspiration that brings
out your best; culture that values you. Please
contact Lorena.Wiant@mjfirm or visit us at
www.mjfirm.com for more information or to
submit a resume. We are looking forward to
hearing from you!

Pre-prosecution Diversion/

Special Program Administrator

First Judicial District Attorney
Incumbent will manage specific programs
within the First Judicial District Attorney’s
Office. This person will be responsible for the
pre-prosecution diversion program and other
related job duties. This program requires
extensive knowledge of the legal system,
social services, case management, addiction
and recovery services resources. Familiarity
with community outreach. Preferred Bach-
elors in Criminal Justice, Social Services,
Human Services, counseling or related fields
or 2 years related work experience. Bilingual
(Spanish/English) preferred. Please submit a
letter of interest and resume to Mark Trujillo,
District Office Manager: mtrujillo2@da.state.
nm.us

Attorney Associate #54658

Civil Court (FT At-Will)

The Second Judicial District Court is accept-
ing applications for an At-Will Attorney As-
sociate. This position will be assigned to the
Civil Division. Summary of position: Under
direction review cases, perform legal research,
evaluation, analysis, writing and make recom-
mendations concerning the work of the Court.
Qualifications: Must be a graduate of a law
school meeting the standards of accreditation
of the American Bar Association; possess and
maintain a license to practice law in the State
of New Mexico. Must have three (3) years of
experience in the practice of applicable law,
or as a law clerk; SALARY: $39.399 hourly,
plus benefits. Send application or resume
supplemental form with proof of education
and writing sample to the Second Judicial
District Court, Human Resource Office, P.O.
Box 488 (400 Lomas Blvd. NW), Albuquerque,
NM, 87102. Applications without copies of
information requested will be rejected. Appli-
cation and resume supplemental form may be
obtained on the New Mexico Judicial Branch
web page at www.nmcourts.gov. CLOSES:
December 21, 2018 at 5:00 p.m.

Assistant Trial Attorney/

Trial Attorney

Assistant Trial Attorney: Requirements: J.
D. degree and current license to practice law
in New Mexico. Preferred Qualifications:
Legal experience totaling up to at least one
(1) year. Salary Range: $52,208-$65,260.
Trial Attorney: Requirements: Licensed attorney
in New Mexico, plus a minimum of two (2) years
asa practicing attorney, or one (1) year as a pros-
ecuting attorney. Preferred Qualifications: Two
(2) or more years as a prosecuting attorney. Sal-
ary Range: $57,688-$72,110. Salary will be based
upon experience and the District Attorney’s
Personnel and Compensation Plan. Submit Re-
sume to Whitney Safranek, Human Resources
Administrator at wsafranek@da.state.nm.us.
Further description of this position is listed on
our website http://donaanacountyda.com/.

Join our team at

New Mexico Legal Aid!

Check our website for current opportunities:
https://tinyurl.com/NMLAjobs
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Law Clerk At-Will

The NM Supreme Court is recruiting for
a full-time, Law Clerk At-Will position in
Santa Fe, New Mexico. SUMMARY OF PO-
SITION: Under general supervision, work
with justices on assigned cases, perform legal
research, analysis, writing and editing. Sal-
ary: $45,500-$71,095. To apply, please go to:
https://www.nmcourts.gov/jobs.aspx

Paralegal/Legal Assistant

ARE YOU THE BEST AT WHAT YOU DO?
If so, we are looking for you. We are a medium
size plaintiff’s law firm is looking for a paralegal
with a minimum of 3 years of experience in
personal injury. Ideal candidates will possess
the following abilities: ability to draft civil
pleadings and discovery under the supervi-
sion of an attorney; preform various levels of
research; request medical records, bills and
initiate and follow up upon subrogation and
Medicare/Medicaid subrogation claims;
knowledge of e-filing in state and federal court;
and an ability to understand and calendar case
deadlines. In addition, candidates must possess
excellent customer service skills as this position
requires a great deal of client contact. Our Firm
offers excellent benefits, including paid time
off, health insurance, and dental insurance.
Interested candidates are encouraged to submit
their resume and cover letter, in confidence to
injurylawofficemanager@gmail.com

500 Tijeras NW

One beautiful spacious downtown office avail-
able with reserved on-site tenant and client
parking. Walking distance to court-houses.
Two conference rooms, security, kitchen,
gated patios and a receptionist to greet and
take calls. Please email esteffany500tijerasllc@
gmail.com or call 505-842-1905.

503 Slate NW

503 Slate NW, Affordable, two huge offices for
rent, with secretarial area, located within one
block of the courthouses. Rent includes park-
ing, utilities, phones, fax, wireless internet,
janitorial services. Both offices have large
windows and natural lighting with views of
the garden and access to a beautiful large con-
ference room. Call 261-7226 for appointment.

Walking Distance to the
Albuquerque Courthouses

Office space with parking and walking dis-
tance to the Albuquerque Courthouses avail-
able. Single offices or up to 3 offices available.
Space includes access to 2 conference rooms,
gated parking, a breakroom, shared recep-
tionist and utlities. Please contact Antonia
Roybal-Mack for more information at (505)
288-3500 or Antonia@roybalmacklaw.com

Want To Purchase

Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557,
Denver, CO 80201

Search For Will

Seeking information on attorney who pre-
pared a Will for Okey Wylie Williams. Please
contact Roy A. Anuskewicz, Jr. at (505) 255-
0600 or roy@anuskewiczlaw.com.

Seeking Established Practice To
Purchase

Las Cruces general civil practice focusing on
real estate, business and family law seeks an
established practice to purchase, take over
from an attorney retiring or focusing on
other areas. Please email: Icnmlaw@gmail.
com with inquiries.

prior to publication.
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SUBMISSION DEADLINES

All advertising must be submitted via Email by 4 p.m. Wednesday, two weeks prior
to publication (Bulletin publishes every Wednesday). Advertising will be accepted
for publication in the Bar Bulletin in accordance with standards and ad rates set
by the publisher and subject to the availability of space. No guarantees can be
given as to advertising publication dates or placement although every effort will
be made to comply with publication request. The publisher reserves the right to
review and edit ads, to request that an ad be revised prior to publication or to
reject any ad. Cancellations must be received by 10 a.m. on Thursday, 13 days

For more advertising information, contact:
Marcia C. Ulibarri at 505-797-6058
or email mulibarri@nmbar.org
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$9 from every subscription goes back to the

New Mexico State Bar Foundation. Subscribe to Albuquerque

The Magazine today,for only $19 for
a one-year subscription.

Visit abqthemag.com to subscribe
and enter the promo code statebarfoundation.

Offer valid through April 2019.
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HOLIDAYS

from

Jon, Tom, Denise, Lucy
\ and the dedicated staff at
S

.
%ATKINSON & KELSEY, P.A.j

VA &
W '\ DIVORCE & FAMILY LAW

Serving New Mexico families for over 45 years.
www.atkinsonkelsey.com ¥ (505) 883-3070






