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Notices

CourT NEWS
New Mexico Commission on

Access to Justice

The next meeting of the Commission
On Access to Justice is from Noon-4 p.m.
on Sept. 7, at the State Bar of New Mexico.
Commission goals include expanding
resources for civil legal assistance to New
Mexicans living in poverty, increasing
public awareness and encouraging and
supporting pro bono work by attorneys.
Interested parties from the private bar and
the public are welcome to attend. More
information about the Commission is
available at www.accesstojustice.nmcourts.
gov.

Second Judicial District Court

Destruction of Tapes

In accordance with 1.17.230.502
NMAG, taped proceedings on domestic
matters cases in the range of cases filed in
1971-1999 will be destroyed. To review a
comprehensive list of case numbers and
party names or attorneys who have cases
with proceedings on tape and wish to
have duplicates made should verify tape
information with the Special Services
Division at 505-841-6717 from 8 a.m.-5
p-m,. Mon.-Fri. The aforementioned tapes
will be destroyed after Oct. 13.

Governor Susana Martinez
Appoints William Perkins to Sixth
Judicial District Court

Aug. 17, Gov. Susana Martinezappointed
William Perkins of Silver City to Division I
of the Sixth Judicial District Court. Perkins
fills the vacancy created by the retirement
of Judge Timothy Aldrich.

Twelfth Judicial District Court

Announcements

The Twelfth Judicial District Court
would like to extend an invitation to
anyone who would like to electronically re-
ceive Court announcements and newslet-
ters. To be added to the email distribution
list, submit a request to aladref@nmcourts.
gov.

Professionalism Tip

With respect to the courts and other tribunals:

| will attempt to resolve, by agreement, my objections to matters contained in my
opponent’s pleadings and discovery requests.

STATE BAR NEWS
Appellate Practice Section
Court of Appeals Candidate Forum
The Appellate Practice Section will
host a Candidate Forum for the eight
candidates running for the New Mexico
Court of Appeals this Nov. Save the date
for 4-6 p.m., Oct. 18, at the State Bar
Center in Albuquerque. The event will
be live streamed at www.nmbar.org/
AppellatePractice for those who cannot
attend in person. Thank you to the New
Mexico Trial Lawyers Association, New
Mexico Defense Lawyers Association and
Albuquerque Bar Association for their
co-sponsorship of the event.

Committee on Women and
the Legal Profession

Aaron Wolf Honored with Justice
Pamela B. Minzner Outstanding

Advocacy for Women Award

Join the Committee on Women and
the Legal Profession for the presentation
of the 2017 Justice Pamela B. Minzner
Outstanding Advocacy for Women Award
to Aaron Wolf for his work providing
legal assistance to women who are under-
represented or under served and for his
egalitarian approach towards working with
women colleagues. The award reception
will be held from 5:30-7:30 p.m., Aug. 30,
at the Albuquerque Country Club. Hors
doeuvres will be provided and a cash bar
will be available. R.S.V.P.s are appreciated.
Contact Committee Co-chair Quiana
Salazar-King at salazar-king@law.unm.
edu. Read more about Wolf on page 7.

New Mexico Judges and
Lawyers Assistance Program

Attorney Support Groups

o Sept. 10, 5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library (Group meets on the second
Monday of the month.) Teleconference
participation is available. Dial 1-866-
640-4044 and enter code 7976003#.

o Sept17,5:30 p.m.
UNM School of Law, 1117 Stanford
NE, Albuquerque, King Room in the
Law Library (Group meets the third
Monday of the month.) Teleconference
participation is available. Dial 1-866-
640-4044 and enter code 7976003#.

e Oct. 1,5:30 p.m.
First United Methodist Church, 4th
and Lead SW, Albuquerque (The group
normally meets the first Monday of the
month but will skip September due to
the Labor Day holiday.)

For more information, contact Latisha

Frederick at 505-948-5023 or 505-453-

9030 or Bill Stratvert at 505-242-6845.

UNM ScHooL oF Law

Law Library

Fall 2018 Hours

Mon. Aug. 20,- Sat., Dec. 15
Building and Circulation

Monday-Thursday 8 am.-8 p.m.

Friday 8 a.m.-6 p.m.

Saturday 10 a.m.-6 p.m.

Sunday noon-6 p.m.
Reference

Monday-Friday 9 a.m.-6 p.m.

Saturday & Sunday No reference
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OTHER BARS
Albuquerque Bar Association
Albuquerque Bar Association
Luncheon

The Albuquerque Bar Association is
pleased to announce gubernatorial can-
didate Representative Steve Pearce. Pearce
will be speaking at the ABA’s monthly
luncheon on Sept. 11, from noon-1 p.m.
at the Hyatt in downtown Albuquerque.
The ABA will also observe a moment of
silence at the luncheon out of respect for
those who lost their lives on Sept. 11,2001,
and for those who dedicate themselves to
protect our country’s safety, freedom and
democracy. The lunch is $30 for members
of the ABA and $40 for non-members.
There is a $5 charge for walk-ups and
day-of registration. To register contact the
ABA's interim executive director Deborah
Chavez at dchavez@vancechavez.com or
505-842-6626.

OTHER NEWS
Workers' Compensation
Administration
Judicial Reappointment

The director of the Workers’ Compen-
sation Administration, Darin A. Childers,
is considering the reappointment of Judge
Reginald “Reg” Woodard to a five-year
term pursuant to NMSA 1978, Section 52-
5-2 (2004). Judge Woodard’s term expires
on Nov. 24. Anyone who wants to submit
written comments concerning Judge
Woodard’s performance may do so until
5 p.m. on Aug. 31. All written comments
submitted per this notice shall remain
confidential. Comments may be addressed
to WCA Director Darin A. Childers, PO
Box 27198, Albuquerque, New Mexico
87125-7198 or faxed to 505-841-6813.

Enivironmental Law Institute
27th Annual Eastern Boot Camp
on Environmental Law

Join ELI for a stimulating three-day
immersion in environmental law at East-
ern Boot Camp. Designed for both new
and seasoned professionals, this intensive
course explores the substance and practice
of environmental law. The faculty mem-
bers are highly respected practitioners who
bring environmental law, practice, and
emerging issues to life through concrete
examples, cases and practice concerns in
this three-day intensive course for ELI
members. The Boot Camp is a great deal,
offering up to 20 hours of CLE credit
for $1,100 or less, with special discounts
provided to government, academic,
public interest employees and students.
Designed originally for attorneys, the
course is highly useful for environmental
professionals such as consultants, envi-
ronmental managers, policy and advocacy
experts, paralegals and technicians seeking
deeper knowledge of environmental law.
The registration deadline is Oct. 19. Visit
https://www.eli.org/boot-camp/eastern-
bootcamp-environmental-law for more
details.

Albuquerque Lawyers’ Club
announces the start of its 2018-

2019 season

Albuquerque Lawyers’ Club, the oldest
lawyers’ group in Albuquerque, announces
the start of its 2018-19 season. Member-
ship dues for the year are $250. Nine
lunch meetings will be held at Seasons
Restaurant on the first Wednesday of
each month, at noon, Sept.-May. We also
welcome attendance from non-members
at a cost of $30 in advance, or $35 on the
day of. The first meeting will be held Wed.
Sept 5, noon at Seasons Restaurant, located

announcements

for publication in

the Bar Bulletin to

notices@nmbar.org
by noon Monday

‘ the week prior

- {0 publication, .4

Changed Lives...
Changing Lives

CHANCE.

New Mexico Judges and Lawyers
Assistance Program
A healthier, happier future is a phone call away.
24-Hour Judges: 888-502-1289
¥ Attorneys/Law Students:
Helplin
505-228-1948 - 800-860-4914

www.nmbar.org/JLAP

at 2031 Mountain Rd., NW, Albuquerque.
The lunch meeting will feature Franz
Joachim, general manager & CEO of NM
PBS. The title of Joachim’s presentation
is “PBS, Not Just Downton Abbey!” The
meeting will also feature Victoria Garcia,
Program Manager for NM DolT. For more
information, contact Yasmin Dennig at
ydennig@Sandia.gov
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Opinions

As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals
PO Box 2008 - Santa Fe, NM 87504-2008 - 505-827-4925

Effective August 17, 2018

PUBLISHED OPINIONS

A-1-CA-35732 ] Crespin v. Safeco
UNPUBLISHED OPINIONS

A-1-CA-36897 F Nava v. Wells Fargo
A-1-CA-35529 State v. ] Faggion
A-1-CA-35787 State v. ] McDowell
A-1-CA-35451 L Ballard v. GEO Group
A-1-CA-34766 State v. T Howell
A-1-CA-36499 State v. M Lucero
A-1-CA-37040 K Trevor v. L Trevor-Belton
A-1-CA-37209 CYFD v. Nina C

Slip Opinions for Published Opinions may be read on the Court’s website:

Affirm

Affirm
Affirm/Reverse/Remand
Affirm

Affirm

Affirm

Reverse/Remand

Affirm

Affirm

http://coa.nmcourts.gov/documents/index.htm

08/14/2018

08/13/2018
08/14/2018
08/14/2018
08/15/2018
08/16/2018
08/16/2018
08/16/2018
08/16/2018
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Aaron Wolf Honored with
2017 Justice Pamela B. Minzner
Outstanding Advocacy for Women Award

by Zoé E. Lees

announce this year’s Pamela B. Minzner Award recipient, Aaron Wolf. A

family law attorney with Cuddy & McCarthy LLP, Wolf was nominated
because of his dedication to pro bono representation of women in need of legal
services in New Mexico. Judge Sarah Singleton wrote, “During my time on the
bench, I observed Mr. Wolf represent many women in domestic relations and
domestic violence matters. . . Regardless of his clients’ ability to pay, Mr. Wolf
always provided the highest quality of service in advocating for these women?”
Wolf’s colleague, Julie Rivers, observed, “While working with Mr. Wolf. . . I
have seen [him] quietly go about consistently representing women in family-
law and civil matters who are in need of fierce representation but do not really
have[] the funds to afford the value of his exceptional services”

The Committee on Women and the Legal Profession is proud to

Jennifer Landau, executive director of the New Mexico Immigrant Law Center
and past Pamela B. Minzner Award recipient (2009), nominated Wolf because
he had “taken on more pro bono cases for the family law portion of Special
Immigrant Juvenile Status cases than any other pro bono attorney”—often
representing mothers of immigrant children whose father had abandoned the
family. In addition to offering his pro bono services, he volunteers his time
training new pro bono attorneys for the Center.

When asked about his pro bono work, Wolf stated that he was initially inspired by two women to make pro bono work
part of his regular practice: Judges Singleton and Sylvia LaMar, who have spearheaded the Resolution Day Program in
the First Judicial District. In speaking of his representation of underserved women in the community, Wolf stated, “It’s
evident that, in general, women do more of the work and earn less of the money than men in our society, and often their life
experiences and conditions have discouraged many of them from standing up for themselves. I've always seen the purpose
of my practice of law to be driven by what seems to be most needed, as much as what particular field of law interests me, so
initially, indigent criminal defendants and now, people who suffer from fracturing of families and who shoulder the burden
of supporting themselves and raising children, have received the most attention from me”

Wolf has also been dedicated to the mentorship of female attorneys starting their legal careers. Rivers wrote, “Mr. Wolf is
also a man who reflects a deep integrity in his professional and personal relationships. . . Mr. Wolf actually walks the walk
when it comes towards respect and regard toward his fellow women lawyers and staff daily—and year in and year out—
supporting and dialoguing with each colleague (whether partner, associate or staff) as an equal” Wolf views mentorship
as an important part of his practice, stating “Mentoring shows a level of respect for the profession, gives the benefit of
practical experience to younger lawyers, and has a salutary effect on the mentor, because you can’t help but reflect on your
own choices when you share your stories, methods, and strategies about cases with someone who is at an earlier stage in
her work life”

Aaron’s wife, Carolyn Wolf, introduced him to Justice Pamela B. Minzner years ago. Remembering Justice Minzner, Wolf
stated, “T was struck most of all by how easy it was to talk to her, how funny she was and how instantly she made people
around her feel comfortable, and then enjoying her fierce intellect on display when she was in a more formal setting”

The Committee is excited to award this year’s Pamela B. Minzner Award to Mr. Wolf, who like Justice Minzner has integrity,
is strongly principled, and deeply compassionate. Please help the Committee honor Aaron Wolf on Aug. 30, 2018 at 5:30
p.m. at the Albuquerque Country Club, hors doeuvres will be provided and a cash bar is available. R.S.V.P.s are appreciated.
Contact Committee Co-chair Quiana Salazar King at Salazar-king@law.unm.edu.

€ STATE BAR
/I o NEW MEXICO

CoOMMITTEE ON WOMEN
AND THE LEGAL PROFESSION

N .
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ELIZABETH WHIFEFIELD-THORNE
S O W y

// | 4 rr\

he Honorable Elizabeth E. Whitefield died

peacefully in her home on August 11, 2018 after

a courageous eleven year battle with cancer.
She died as she lived, graciously and generously. Her
loving husband and devoted caretaker Paul Thorne
- and her dear friends Mary Torres and John Chavez
were at her side.

Elizabeth was born at a Marine Base in Cherry
Point, NC on May 9, 1947 to a family of Irish/Swiss
immigrants. She came to New Mexico with her first
husband Jan Whitefield. She received her Bachelor of
Arts, Magna cum Laude, from the University of New
Mexico in 1974, becoming the first member of her
family to graduate college. Elizabeth attended UNM
Law School, graduating with her Juris Doctorate
in 1977. Elizabeth, by then Judge Whitefield, was
awarded the UNM School of Law Distinguished
Achievement Award in 2015.

Elizabeth practiced law for almost thirty years, first
with the late Willard E (“Bill”) Kitts and then with
the law firm of Keleher & McLeod, where she became
the first female shareholder and first female member
of the Executive Committee. As a young lawyer,
Elizabeth immediately became involved in the local
legal community and began giving back. She was a
member of the New Mexico Trial Lawyers Association
where she served as Assistant Editor of the Trial
Lawyers Journal. She was a State Bar of New Mexico
Bar Commissioner for twelve years. Together with her
good friend and fellow Commissioner Mary Torres, Elizabeth supported and implemented a policy of inclusion in
the State Bar, actively promoting diversity through action. For her efforts and service, Elizabeth was awarded the
State Bar President’s Award in 2012.

One of Elizabeth’s greatest contributions to the New Mexico legal community was her founding of the New Mexico
Women’s Bar Association, together with Carol Conner and her lifelong friend Margaret Moses Branch, in 1991.
The NMWBA was created to address the deficit of women judges, women seminar speakers, women in major
law firm positions, and women as lead counsel. The work of Elizabeth and her cofounders is evidenced today by
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the number of women in the New Mexico Judiciary, the New Mexico Bar, and in significant leadership positions
throughout the State. Elizabeth is a recipient of the coveted Henrietta Pettijohn Award, named for the first woman
attorney in New Mexico and the NMWBA Founder’s Award.

Judge Whitefield was appointed to the Second Judicial District Court in 2007 by Gov. Bill Richardson. She served
as the presiding Family Court Judge from 2007 through her retirement in 2016. As presiding judge, she was
instrumental in establishing the Peter H. Johnstone Day, where attorneys and mental health professionals provide
free assistance to low income families to resolve divorce, child custody and other family law issues. She was always
looking for a way to help people through the system in a more dignified and compassionate manner. She was a
highly respected judge, revered for her work ethic, her fairness and insight, her extensive legal knowledge and
experience until her retirement in 2016. After she retired, she continued to volunteer her time to the Court as a
pro tem judge.

In 2016, the Albuquerque Chamber of Commerce awarded Judge Whitefield with the Spirit of New Mexico Award
for her extraordinary service to the community. She received the 2017 Justice Pamela B. Minzner Professionalism
Award from the State Bar of New Mexico, and the Albuquerque Bar Association Outstanding Judge of the Year
Award for 2016. Like her numerous other awards, these awards honored Judge Whitefield’s years of mentoring,
leadership and service.

Elizabeth performed one of her greatest acts of service when she testified in support of the End of Life Options
Act during the 2018 New Mexico Legislative Session. The Act would have allowed terminally ill patients to choose
to end their life and suffering with medical assistance. In support of the Act she told the legislators “[c]ancer has
stolen everything from me; my ability to work, my ability to eat, my ability to drink. Don’t let me die without
dignity. Iimplore you to give me the choice that is right for me”

Though she was a dedicated and revered lawyer and public servant, Elizabeth was first and foremost a treasured
friend. She loved entertaining her numerous friends with a glass of wine, golfing with her golf buddies, and
shopping with an energy few could match! She was known for her fabulous sense of style and fashion, and after
she retired, she gifted numerous pieces of her wardrobe to young women trial attorneys.

She married her great love Paul Thorne in 1986, escorted down the aisle by her dear friend Mike Danoff. Paul was
her best friend, her advisor, her mentor, her confidante, and her devoted caregiver. Quite simply, Paul was her
everything, and Elizabeth was Paul’s everything. In fact, Elizabeth’s last words were “Paul, Paul, Paul”

Elizabeth is survived by her loving husband Paul Thorne, her sister Mary Ratchford, her sister in law Steph
Medoft (Mark), her brother in law Steve Thorne (Randi), her devoted dogs Sophie and Leo, her first husband Jan
Whitefield (Karin), her lifelong friend, Bev Davies, and her sisters of choice, Nan Nash, Deb “shotgun” Ramirez,
Mary “meritorious” Torres, and Deborah Walker.

A Memorial Service for Elizabeth will be on Friday, August 31, 2018 at 2:00 p.m. at Albuquerque
Country Club, 601 Laguna Blvd SW, Albuquerque, NM 87104. A reception will follow. In lieu of flowers,
please consider donating in Elizabeth’s name to Animal Humane New Mexico, 615 Virginia Street SE
Albuquerque NM 87108 or to the New Mexico State Bar Foundation, PO Box 92860, Albuquerque,
NM 87199. Contributions may be made online to the New Mexico State Bar Foundation using this link:
https://form.jotform.com/sbnm/JudgeElizabethWhitefieldDonation.

({W we dnce e/z/gz//lw&/z/ ﬁ//f 4})@/ we can never /&sc/
f/’ ({% féf we 41)& ;gf% Aodm%d/”f/ﬂ/lz\a ”" —Helen Keller.

Elizabeth you are part of all of us and we will love you forever.

Bar Bulletin - August 29, 2018 - Volume 57, No.35 9


https://form.jotform.com/sbnm/JudgeElizabethWhitefieldDonation

Legal Education

August

31

The Ethical Issues Representing a
Band-Using the Beatles

1.0 EP

Live Webinar

Center for Legal Education of
NMSBF

www.nmbar.org

September

7-8

Choice of Entity for Nonprofits &
Obtaining Tax Exempt Status,

Part 1

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Choice of Entity for Nonprofits &
Obtaining Tax Exempt Status,

Part 2

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Attorney Orientation and the
Ethics of Pro Bono

2.0 EP

Live Seminar, Albuquerque
New Mexico Legal Aid
505-814-6719

Microsoft Word’s Styles: A Guide
for Lawyers

1.0G

Live Webinar

Center for Legal Education of NMSBF
www.nmbar.org

2018 Family Law Institute: Hot
Topics in Family Law (Friday)
50G,1.5EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

2018 Family Law Institute: Hot
Topics in Family Law (Both Days)
11.0G, 1.5 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

11

11

12

12

13

2018 Family Law Institute: Hot
Topics in Family (Law Saturday)
6.0G

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Planning with Single Member,
LLCs, Part 1

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Ethics Issues of Moving Your
Practice Into the Cloud

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.nmbar.org

Planning with Single Member,
LLCs, Part 1

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Boundary Issues and Easement Law
5.0G, 1.0 EP

Live Seminar, Albuquerque

NBI, Inc.

www.nbi-sems.com

How to Practice Series: Civil
Litigation, Pt II - Taking and
Defending Depositions

45G, 2.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

14

18

19

20

20

20

29th Annual Appellate Practice
Institute (Full Day)

55G,1.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

How to Comply with Disciplinary
Board Rule 17-204: Basics of Trust
Accounting

1.0 EP

Webcast/Live Seminar, Albuquerque
New Mexico Legal Aid
505-814-6719

Income and Fiduciary Tax Issues
for Estate Planners, Part 1

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Income and Fiduciary Tax Issues
for Estate Planners, Part 2

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Military Retired Pay Primer
2.0G, 1.0 EP

Live Seminar, Albuquerque
FAMlaw LLC
www.famlawseminars.com

The Lifecycle of a Trial, from a
Technology Perspective (2017)

43 G, 1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org
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Recent Rule-Making Activity

As Updated by the Clerk of the New Mexico Supreme Court

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Effective August 29, 2018

PENDING PROPOSED RULE CHANGES OPEN 1-104  Courtroom closure 07/01/2018
FOR COMMENT: 1-140  Guardianship and conservatorship
proceedings; mandatory use forms 07/01/2018

Comment Deadline | Guardianship and conservatorship

Please see the summary of proposed rule amendments published
in the August 8, 2018, issue of the Bar Bulletin. The actual text . . .
of the proposed rule amendments can be viewed on the Supreme entitled to notice of proceedings

Court’s website at the address noted below. The comment dead- or access to court records 07/01/2018
line for those proposed rule amendments is September 7, 2018.

proceedings; determination of persons

Civil Forms

RECENTLY APPROVED RULE CHANGES 4-992 Guardianship and conservatorship information
SINCE RELEASE OF 2018 NMRA: sheet; petition 07/01/2018
4-993  Order identifying persons entitled to notice

Effective Date and access to court records 07/01/2018
Rules of Civil Procedure for the District Courts 4-994 Order to secure or waive bond 07/01/2018
1-003.2 Commencement of action; guardianship and 4-995 Conservator’s notice of bonding 07/01/2018
conservatorship information sheet 07/01/2018 4-995.1  Corporate surety statement 07/01/2018
1-079  Public inspection and sealing of 4-996  Guardian’s report 07/01/2018
court records 07/01/2018 4-997  Conservator’s inventory 07/01/2018
1-079.1  Public inspection and sealing of court records; 4-998 Conservator’s report 07/01/2018

guardianship and conservatorship proceedings Rules of Criminal Procedure for the District Courts
07/01/2018 5-302A  Grand jury proceedings 04/23/2018

1-088.1 Peremptory excusal of a district judge; recusal;

procedure for exercising 03/01/2018

To view all pending proposed rule changes (comment period open or closed), visit the New Mexico Supreme Court’s
website at http://nmsupremecourt.nmcourts.gov. To view recently approved rule changes, visit the New Mexico Compilation
Commission’s website at http://www.nmcompcomm.us.
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Opinion

Henry M. Bohnhoff, Judge

{1} Roy Montano (Defendant) was con-
victed of aggravated fleeing from a law
enforcement officer in violation of NMSA
1978, Section 30-22-1.1(A) (2003). Defen-
dant contends on appeal, as he argued be-
low, that the Curry County Sheriff’s Office
deputy whose signals to stop Defendant
refused to obey was neither “uniformed”
nor in “an appropriately marked law
enforcement vehicle” as required by the
statute. See id. We conclude that, while the
deputy’s vehicle complied with the statu-
tory requirement, the clothes that he was
wearing did not constitute a uniform. We
therefore reverse Defendant’s conviction.
BACKGROUND

{2} On September 4, 2013, Deputy Glenn
Russ with the Curry County Sheriff’s Of-
fice was working as an “investigator” He
was wearing the clothes that investiga-
tors were required to wear: “a dress shirt
with tie, dress slacks, and dress shoes”
His badge was displayed on the breast
pocket of his shirt. He was driving a Ford
Expedition that had no decals, striping,
insignia, or lettering on the front, back, or

sides of the vehicle. However, the vehicle
had a government license plate, wigwag
headlights, red and blue flashing lights
mounted on the front grill and the top of
the rear window, flashing brake lights, and
a siren.

{3} Around noon that day, while Deputy
Russ was driving within the Clovis, New
Mexico city limits, he observed Defendant
enter a vehicle and begin driving. Russ
initially thought Defendant was someone
else whom Russ believed had an outstand-
ing warrant. Russ approached Defendant’s
vehicle from behind and checked the
license plate. Russ determined that the
vehicle was registered to Defendant, not
the other person, but that the registration
for Defendant’s vehicle had expired. At that
point Russ attempted to stop Defendant
for the registration infraction by “utilizing
the [red and blue flashing] lights” on his
vehicle. Defendant then made a few turns
and ran a stop sign, at which point Russ
activated his vehicle’s siren. Defendant
continued driving through a residential
neighborhood at speeds that exceeded
the posted speed limits and failed to stop
at additional stop signs and intersections.
Defendant came to a stop after his vehicle
jumped a curb and drove onto an adjacent

easement after he attempted to turn by
braking and sliding through an intersec-
tion. Russ then approached the vehicle,
removed Defendant, placed him on the
ground, and handcuffed him. The pur-
suit lasted “a couple of minutes” in total.
Undersherift Michael Reeves, also of the
Curry County Sheriff’s Office, arrived at
the scene after Defendant was already in
custody.
{4} Defendant was charged with aggra-
vated fleeing, contrary to Section 30-22-
1.1(A). Deputy Russ and Undersheriff
Reeves both testified at Defendant’s bench
trial. During the trial, the district court
took judicial notice that the vehicle Russ
drove “was not a marked vehicle” The
court denied Defendant’s motion for di-
rected verdict based on his uniform and
“appropriately marked vehicle” arguments.
The court determined that displaying a
badge was enough to be in uniform; the
vehicle was appropriately marked because
motorists know they have to pull over
and stop when they see emergency lights
flash. The court found Defendant guilty
of aggravated fleeing and imposed the
maximum sentence of eighteen months
imprisonment.
DISCUSSION
{5} In 2003, the Legislature enacted
the Law Enforcement Safe Pursuit Act
(LESPA), 2003 N.M. Laws, ch. 260, §§ 1-4.
LESPA, which is codified at NMSA 1978,
Sections 29-20-1 to -4 (2003), mandates
the development and implementation
of law enforcement agency policies and
training to reduce the risk that uninvolved
motorists and bystanders will be killed or
injured by vehicles involved in high-speed
pursuits conducted by law enforcement
personnel. However, along with LESPA’s
establishment of standards for the conduct
of high-speed pursuits, Section 5(A) of
2003 N.M. Laws, ch. 260, codified at Sec-
tion 30-22-1.1(A), established the crime of
aggravated fleeing from a law enforcement
officer:

Aggravated fleeing [from] a law

enforcement officer consists of

a person willfully and carelessly

driving his vehicle in a manner

that endangers the life of another

person after being given a visual

or audible signal to stop, whether

by hand, voice, emergency light,

flashing light, siren or other sig-

nal, by a uniformed law enforce-

ment officer in an appropriately

marked law enforcement vehicle

in pursuit in accordance with the
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provisions of the [LESPA].
Section 30-22-1.1(B) provides that ag-
gravated fleeing is a fourth degree felony.
{6} Section 30-22-1.1(A) presumably is
patterned after NMSA 1978, Section 30-
22-1(C) (1981) . Section 30-22-1, which
was first enacted in 1963, established the
misdemeanor crime of resisting, evading,
or obstructing an officer. As amended, see
1981 N.M. Laws, ch. 248, § 1(C), the crime
is committed by, among other actions,
“willfully refusing to bring a vehicle to a
stop when given a visual or audible signal
to stop, whether by hand, voice, emergency
light, flashing light, siren or other signal,
by a uniformed officer in an appropriately
marked police vehicle[.]” Section 30-22-
1(C).
{7} Section 30-22-1(C) in turn appears
to be patterned after a provision, Section
11-911(a), of the Uniform Vehicle Code
that was added in 1968:
Any driver of a motor vehicle who
willfully fails or refuses to bring
his or her vehicle to a stop, or
who otherwise flees or attempts
to elude a pursuing police vehicle
when given a visual or audible
signal to bring the vehicle to a
stop, shall be guilty of a misde-
meanor. The signal given by the
police officer may be by hand,
voice, emergency light or siren.
The officer giving such signal
shall be in uniform, prominently
displaying the officer’s badge of
office, and the officer’s vehicle
shall be appropriately marked
showing it to be an official police
vehicle.
Nat’] Comm. on Unif. Traffic Laws & Or-
dinances, Uniform Vehicle Code & Model
Traffic Ordinance § 11-911(a) (2000). A
number of states have laws similar to Sec-
tion 30-22-1(C) and Section 30-22-1.1(A),
see, e.g., Ga. Code Ann. § 40-6-395(a)
(2012); N.D. Cent. Code § 39-10-71
(2011), although we are aware of none with
identical language.
I. UNIFORMED LAW
ENFORCEMENT OFFICER
{8} We first address whether Deputy Russ
was “uniformed’, i.e., wearing a uniform
on September 4, 2013, within the meaning
of Section 30-22-1.1(A). Defendant gen-
erally argues that the street clothes Russ
was wearing that day do not constitute a
uniform. The State maintains that Russ’s
badge alone was a uniform. Alternatively,
the State argues, because he was required
to wear dress shoes, pants, and shirt with

tie, those items combined with his badge,
handcuffs, and firearm together consti-
tuted a uniform.

{9} “When an appeal presents an issue of
statutory construction, our review is de
novo.” State v. Tafoya, 2010-NMSC-019, ¢
9, 148 N.M. 391, 237 P.3d 693. Challenges
to the sufficiency of the evidence sup-
porting a conviction that raise an issue of
statutory interpretation are subject to the
same de novo review standard. See State
v. Erwin, 2016-NMCA-032, ¢ 5, 367 P.3d
905, cert. denied, 2016-NMCERT- ___
(No. S-1-SC-35753, Mar. 8, 2016).

A. The Plain Meaning of “Uniform”
{10} Section 30-22-1.1(A) does not de-
fine “uniformed.” Therefore, we interpret
its meaning based on rules of statutory
construction. “Our primary goal when
interpreting statutory language is to give
effect to the intent of the [L]egislature”
State v. Torres, 2006-NMCA-106, € 8, 140
N.M. 230, 141 P.3d 1284. A court begins
the search for legislative intent of a statute
“by looking first to the words chosen by
the Legislature and the plain meaning of
the Legislature’s language.” State v. Davis,
2003-NMSC-022, € 6, 134 N.M. 172, 74
P.3d 1064 (internal quotation marks and
citation omitted).

{11} Webster’s Third New International
Dictionary 2498 (Unabridged ed. 1986)
defines “uniform” as “dress of a distinctive
design or fashion adopted by or prescribed
for members of a particular group ... and
serving as a means of identification][.]”
(Emphases added.); accord Uniform, New
Oxford American Dictionary 1890 (3d ed.
2010) (defining a uniform as “the distinc-
tive clothing worn by members of the same
organization or body”). “Dress,” in turn, is
defined as “utilitarian or ornamental cov-
ering for the human body: as . . . clothing
and accessories suitable to a specific pur-
pose or occasion|[.]” Dress, Webster’s Third
New Int’l Dictionary 689 (Unabridged ed.
1986) (emphasis added).

{12} This definition of uniform is sig-
nificant in two respects. First, a uniform
consists of clothing, as distinguished from,
for example, only a law enforcement offi-
cer’s badge. Stated another way, equipment
alone, without distinctive clothing, is not
“dress of a distinctive design or fashion[,]”
i.e, it is not a uniform. Cf. 2.110.3.8(B)
(2) NMAC (distinguishing between
“holsters, . . . uniforms, belts, badges and
related apparatus” as items eligible for
purchase with funds from the Law En-
forcement Protection Fund Act, NMSA
1978, §§ 29-13-1 to -9 (1993, as amended

through 2017)). Second, a uniform is
clothing that distinguishes the wearer from
the general public, i.e., identifies him or
her as a member of a particular group.
{13} Deputy Russ’s clothing was not of a
distinctive design or fashion and did not
serve to identify him as a law enforcement
officer. On the contrary, the purpose of
his outfit was, if anything, to allow him
to blend in with the general public. For
purposes of applying the plain meaning
of uniform, it matters not that as an inves-
tigator Russ was required to wear civilian
clothes: they did not distinguish him from
the general public any more than the dress
clothing that lawyers generally must wear
in court constitutes a uniform that distin-
guishes them from persons who work in
other occupations where dress clothes are
the norm. Further, Russ’s badge was not an
article of clothing, even though it, too, may
be a separate indicia of law enforcement
officer status. Similarly, handcuffs and a
holstered firearm may identify the person
wearing them as a law enforcement officer,
but they do not amount to clothing. Thus,
absent some basis for not applying the
plain meaning rule, which we now con-
sider, Deputy Russ was not “uniformed” as
that term is used in Section 30-22-1.1(A).
B. Other Statutes

{14} In addition to looking to its plain
meaning, in construing a statute, a court
will consider related statutes. Statutory
language “may not be considered in a
vacuum, but must be considered in ref-
erence to the statute as a whole and in
reference to statutes dealing with the same
general subject matter” State v. Rivera,
2004-NMSC-001, ¢ 13, 134 N.M. 768, 82
P.3d 939 (internal quotation marks and
citation omitted). “[W]henever possible,
[the appellate courts] must read different
legislative enactments as harmonious in-
stead of as contradicting one another.” Id.
(omission, internal quotation marks, and
citation omitted). In addition to looking at
the statutory language, “we also consider
the history and background of the statute
[and w]e examine the overall structure of
the statute and its function in the compre-
hensive legislative scheme” State v. Smith,
2004-NMSC-032, 9 10, 136 N.M. 372, 98
P.3d 1022 (internal quotation marks and
citations omitted).

{15} We discern no inconsistency be-
tween Section 30-22-1.1(A), construed
in accordance with the plain meaning of
“uniform,” and Section 30-22-1(C) quoted
above, as well as several other New Mexico
statutes that address law enforcement
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officers’ uniforms and authority to stop
motorists. On the contrary, these statutes
are harmonious.
{16} First, NMSA 1978, Section 29-2-13
(1989), and NMSA 1978, Section 29-2-14
(2015), address the uniforms and badges
of the New Mexico State Police. Section
29-2-13 provides that “[a] suitable and dis-
tinctive uniform shall be prescribed by the
secretary [of public safety]. The secretary
shall provide and issue to each commis-
sioned officer a uniform and an appropri-
ate badge. . .. The prescribed uniform and
badge shall be worn at all times when on
duty[.]” (Emphases added.) Section 29-2-
14(A), (C) create the petty misdemeanor
crime of unauthorized wearing of a State
Police uniform or badge. It consists of
“wearing or requiring the wearing, with-
out authorization by the secretary, of a
uniform or badge or both whose material,
color or design, or any combination of
them, is such that the wearer appears to
be a member of the New Mexico [S]tate
[P]olice” Section 29-2-14(A) (emphases
added). These statutes distinguish be-
tween a uniform and a badge. They can
be understood to reflect the Legislature’s
understanding that, while a uniform and a
badge are both indicia of law enforcement
officer status, the two are different—i.e., a
badge is not simply a part of a uniform.
Uniform Vehicle Code Section 11-911
also distinguishes between a police of-
ficer’s uniform and badge, requiring that
the officer be in uniform as well as that the
badge be “prominently” displayed.
{17} Second, the statutory history of
NMSA 1978, Section 66-8-124(A) (2007),
is consistent with this distinction between
a uniform and a badge. The statute cur-
rently reads,

No person shall be arrested for

violating the Motor Vehicle Code

[NMSA 1978, Section 66-1-1

to -8-141 (1978, as amended

through 2017)] or other law relat-

ing to motor vehicles punishable

as a misdemeanor except by a

commissioned, salaried peace

officer who, at the time of arrest,

is wearing a uniform clearly indi-

cating the peace officer’s official

status.
When enacted in 1961, Section 66-8-
124(A) contained the following second
sentence: “In the Motor Vehicle Code,
‘uniform’ means an official badge promi-
nently displayed, accompanied by a com-
mission of office” NMSA 1953, § 64-22-8.1
(1961). However, in 1968 the Legislature

deleted the second sentence from the
statute. Compare 1961 N.M. Laws, ch. 213,
§ 3, with 1968 N.M. Laws, ch. 62, § 162.
The most logical inference to be drawn
from the 1968 amendment is that which
is consistent with the Legislature’s enact-
ment of Section 29-2-14(A) three years
later: the Legislature determined that a
badge should not be considered part of a
uniform and instead is a separate indicia
of law enforcement officer status.

{18}  Third, Section 66-8-

125(C) parallels the current

language of Section 66-8-124(A):

Members of the New Mexico

[S]tate [P]olice, sheriffs, and their

salaried deputies and members of

any municipal police force may

not make arrest for traffic viola-

tions if not in uniform; however,

nothing in this section shall be

construed to prohibit the arrest,

without warrant, by a peace of-

ficer of any person when prob-

able cause exists to believe that a

felony crime has been committed

or in nontraffic cases.

{19}  Fourth, Section 66-7-

332(A), originally enacted in

1978, provides that:

Upon the immediate approach

of an authorized [by the state

police or a local law enforce-

ment agency] emergency vehicle

displaying flashing emergency

lights or when the driver is giving

audible signal by siren the driver

of every other vehicle shall yield

the right of way and shall imme-

diately drive to a position parallel

to, and as close as possible to, the

right-hand edge or curb of the

roadway clear of any intersec-

tion and shall stop and remain in

that position until the authorized

emergency vehicle has passed, ex-

cept when otherwise directed by a

police officer.
(Emphasis added.) This statute therefore
mandates, independent of Section 30-22-
1(C) and Section 30-22-1.1(A), that driv-
ers pull off the road and stop when they
see or hear a law enforcement or other
authorized vehicle with its emergency
lights and/or siren engaged. Section 66-
8-116 imposes a fifty-dollar penalty for
violating Section 66-7-332.
{20} Section 66-7-332 together with
Section 66-8-116, Section 30-22-1(C),
and Section 30-22-1.1(A) can be viewed
as evincing a common general legislative

intent: enforcing, by means of progres-
sively greater sanctions for disobedience,
the public policy imperative that a motorist
must promptly pull off to the side of the
road and stop when he or she notices a law
enforcement vehicle that has its emergency
lights and/or sound equipment engaged.
Section 66-8-116 sanctions a motorist with
a fine for failure to comply with Section
66-8-332’s general requirement to take
that action in those circumstances. Section
30-22-1(C) sanctions as a misdemeanor the
willful failure to stop where it is objectively
clear (based on visual and audible signals,
a uniform, and appropriate markings on a
vehicle) that it is a law enforcement officer
who is signaling the motorist to stop. See
State v. Padilla, 2008-NMSC-006, ¢ 22, 143
N.M. 310, 176 P.3d 299 (explaining that the
intent of Section 30-22-1.1(A)’s uniform
and appropriately marked law enforcement
vehicle requirements is to “establish[] a
defendant’s knowledge that he is fleeing a
police officer”). And in order to advance
LESPA’s apparent goal of reducing the risk
of injuries and fatalities resulting from high-
speed police chases, Sections 30-22-1.1(B)
sanctions as a fourth degree felony the same
failure to stop under circumstances that
endanger the life of another person.

C. Archuleta and Maes

{21} The State argues that State v. Archu-
leta, 1994-NMCA-072, 118 N.M. 160, 879
P2d 792, and State v. Maes, 2011-NMCA-
064, 149 N.M. 736, 255 P.3d 314, hold
that a badge without more suffices as a
“uniform” as that term is used in Sections
66-8-124(A) and Section 66-8-125(C). It
urges that we extend that precedent to Sec-
tion 30-22-1.1(A). We are not persuaded.
{22} Initially, we observe that the defen-
dants in Archuleta and Maes were not ar-
rested and prosecuted for violating Section
30-22-1.1(A) or even Section 30-22-1(C).
In Archuleta, the defendant was stopped for
speeding. 1994-NMCA-072, ¢ 2. The ques-
tion whether the arresting police officer was
wearing a uniform arose only because, as
discussed above, Section 66-8-124(A) and
Section 66-8-125(C) require an arresting
officer to be in uniform to make an arrest for
atraffic offense. Archuleta, 1994-NMCA-072,
¢ 7. Similarly, in Maes, the defendant initially
was stopped on the basis of traffic infra-
tions but following a search of his vehicle
ultimately was charged with drug offenses.
2011-NMCA-064, ¢ 3. He challenged the
legality of the search based on the claimed
impropriety of the stop under Section 66-
8-124(A) and Section 66-8-125(C). Maes,
2011-NMCA-064, 1 4.
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{23} We note also that the facts of Archu-
leta and Maes, and as a result the questions
to be resolved, were different than those of
the case at bar. In Archuleta, the police of-
ficer,a member of the Albuquerque Police
Department (APD), was in civilian clothes
but driving a marked police vehicle on a
major street in Albuquerque, New Mexico.
1994-NMCA-072, € 2. The defendant, who
was a former police officer, pulled up in
his vehicle alongside the police officer. Id.
€9 2, 4. The defendant looked at the police
officer and then immediately accelerated
to a speed that exceeded the posted speed
limit. Id. € 2. After the police officer turned
on his emergency lights, the defendant
immediately braked, pulled over to the
shoulder, and stopped. Id. At that point
the police officer put on a windbreaker
issued by APD which had “a cloth shield
on the front which [said] ‘Albuquerque
Police’ and a patch on the shoulder which
[had] the State of New Mexico emblem on
it. That emblem also [had] the words ‘Al-
buquerque Police’ on it” Id. (The opinion
does not indicate whether the police officer
had his badge attached to his clothing.)
When the police officer approached the
defendant’s vehicle, the defendant argued
with the officer that he could not stop him
because he was not in uniform. Id. € 3.
{24} In Maes, two State Police officers
wearing “Basic Duty Uniforms” (BDUs)
and driving an unmarked vehicle stopped
the defendant for traffic infractions.
2011-NMCA-064, 99 1, 3. Following a
license plate check, the officers learned
the defendant had outstanding warrants
and arrested him. Id. € 3. During a search
incident to arrest, they discovered the
drugs for which the defendant ultimately
was prosecuted. Id. The BDUs consisted
of black pants, a black vest, a black long-
sleeve shirt

with the words ‘STATE POLICE’

in large bold yellow lettering on

the sleeves, the word ‘POLICE’

in large bold white lettering on

the right shoulder area, a smaller

triangular cloth patch with the

words ‘STATE POLICE’ also on

the right shoulder; and, on the

back of the shirt, the word ‘PO-

LICE’ in large bold white lettering

in two places; an equipment belt,

holster, and firearm; and a metal

police badge hung from one of

the front pockets.
Id. ¢ 11. Thus, the practical question in
Archuleta and Maes was not whether, as
here, a badge without more suffices as

a uniform (indeed, the significance of a
badge to the determination of whether a
law enforcement officer is in uniform was
not addressed at all in either opinion), but
whether Section 66-8-124(A) and Sec-
tion 66-8-125(C) required a full uniform
as opposed to the APD windbreaker in
Archuleta or the BDUs in Maes.
{25} The State argues that Deputy Russ’s
attire satisfied a two-part test articulated in
Archuleta for being in a “uniform” as that
term is used in these statutes:

[W]e adopt two alternative tests

for determining if an officer is in

“uniform” within the intent of

the statute; one, whether there

are sufficient indicia that would

permit a reasonable person to

believe the person purporting to

be a peace officer is, in fact, who

he claims to be; or, two, whether

the person stopped and cited ei-

ther personally knows the officer

or has information that should

cause him to believe the person

making the stop is an officer with

official status.
1994-NMCA-072, € 11. With respect to
the objective prong of this test, the State
argues that a reasonable person would
believe that Russ was a law enforcement
officer because, like other investigators
with the Curry County Sheriff’s Office, he
was wearing a shirt and tie, a badge, a gun,
and handcuffs.“Indeed, the badge alone
clearly indicated Russ’s official status[.]”
We disagree. First, the mere fact that all
other Curry County Sherift’s Office in-
vestigators wear civilian clothes does not
convert those clothes into a “uniform”
within the plain meaning of the word,
nor, indeed, do we believe it would lead
a reasonable person in Curry County or
elsewhere to believe that Russ was a law
enforcement officer. A shirt and tie do not
have the distinctive markings and lettering
present on the APD windbreaker and State
Police BDU described in Archuleta and
Maes, respectively. Second, as discussed
above, pursuant to Section 29-2-13 and
Section 29-2-14, a badge is not part of a
uniform, but rather a separate indicia of
law enforcement officer status. Third, we
note that the record in this case is devoid
of any description of the badge that Russ
wore, in particular, any description of
its wording or the size of the lettering.
Therefore, we cannot reach any conclu-
sions regarding what information about
his law enforcement officer status the
badge reasonably may have conveyed to

Defendant. Fourth, and similarly, while
Undersheriff Reeves testified that Curry
County Sherift’s Office investigators nor-
mally carry firearms and handcuffs, Russ
did not testify and nothing else in the re-
cord establishes that he was carrying a gun
when he arrested Defendant on September
4,2013—although Russ did testify that he
handcuffed Defendant after the vehicles
came to a stop. But even assuming, based
on Undersheriff Reeves’ habit/routine
testimony, see Rule 11-406 NMRA, we can
infer that Russ had both a gun and hand-
cuffs, for the reasons discussed above, we
do not agree that such equipment would
suffice to constitute a uniform within the
meaning of Section 30-22-1.1(A) in the ab-
sence of some distinctive clothing—such
as the APD windbreaker or the State Police
BDUs—that would identify Russ as a law
enforcement officer.

{26} With respect to the subjective prong
of the test, the State maintains that the evi-
dence showed that Defendant recognized
Deputy Russ as a law enforcement officer,
because he did not simply fail to pull over
when signaled to stop and instead “reacted
to Russ’s presence by turning down various
streets, driving through stop signs, and ac-
celerating to 55 miles per hour” The mere
fact that a motorist speeds away from a
vehicle that engages emergency lights does
not prove that he or she knows that the
driver of the other vehicle is a law enforce-
ment officer. Another plausible inference is
that the motorist suspects that the driver
is someone who is only posing as a law
enforcement officer. Moreover, it certainly
would not follow from Defendant’s re-
sponse that he recognized Russ—who was
still inside the vehicle—as a law enforce-
ment officer on the basis of his clothing,
badge and equipment as opposed to Russ
engaging his vehicle’s flashing and alternat-
ing lights. The State’s argument effectively
would eliminate the uniform element of
the aggravated fleeing crime, a proposition
we decline to accept. In any event, there is
no evidence in the record to support the
State’s supposition. In fact, Russ testified
that he did not know what Defendant was
thinking.

{27} Our more fundamental concern
with applying the two-part Archuleta test
to Section 30-22-1.1(A) is that it permits
a determination that a law enforcement
officer is in “uniform” to be made on the
basis of considerations unrelated to what
he or she is wearing. In Archuleta, the court
relied on the fact that the officer was driv-
ing a “marked police unit” in concluding

Bar Bulletin - August 29, 2018 - Volume 57, No. 35 15


http://www.nmcompcomm.us/

http:/Mww.nmcompcomm.us/

Advance Opinions

that both the objective and the subjective
prongs of the test were met. 1994-NMCA-
072, 99 11-12. Section 30-22-1.1(A),
however, requires that an officer be both
“uniformed” and in “an appropriately
marked law enforcement vehicle” “The
[L]egislature is presumed not to have used
any surplus words and each word has a
meaning.” State v. Doe, 1977-NMCA-092,
€ 6,90 N.M. 776, 568 P.2d 612. “We will
notassume that the [L] has adopted useless
language in the statute.” In re Francesca L.,
2000-NMCA-019, 9 10, 128 N.M. 673,997
P2d 147, overruled on other grounds by
State v. Adam J., 2003-NMCA-080, € 10,
133 N.M. 815, 70 P.3d 805.
{28} Lastly, the State points to the discus-
sion in Archuleta of the 1968 amendment
of Section 66-8-124(A) as support for its
position that Deputy Russ’s badge, without
more, constituted a uniform. See Archul-
eta, 1994-NMCA-072, ¢ 10. As discussed
above, in 1968 the Legislature amended
Section 66-8-124(A), which prohibits ar-
rests for violations of the Motor Vehicle
Code except by a uniformed peace officer,
by deleting its second sentence which had
read, “[I]n the [M]otor [V]ehicle [C]ode,
‘uniform’ means an official badge promi-
nently displayed, accompanied by a com-
mission of office” Archuleta, 1994-NMCA-
072, 9 10. The Archuleta panel noted this
amendment and commented, “We believe
that the deletion of that language suggested
that the [L]egislature intended the defini-
tion of ‘uniform’ to be less restrictive, no
doubt recognizing that modern day police
officers may have more than one uniform
or may on occasion wear combinations
thereof” Id. (emphasis added). The State
seizes on this language:
Deputy Russ’s attire clearly would
have qualified as a uniform un-
der this [pre-1968] definition,
because he was a certified peace
officer, wearing his badge on his
chest pocket, ‘prominently dis-
played’ . . . Logically, if Deputy
Russ’s attire qualified as a uniform
under this more restrictive defini-

tion, it also must qualify under
today’s less restrictive definition.

{29} We respectfully question this in-
ference in Archuleta. Prior to the 1968
amendment, a law enforcement officer
attired in gym shorts and a t-shirt perhaps
could arrest a motorist for a misdemeanor
violation of the Motor Vehicle Code or
other law relating to motor vehicles so
long as he or she displayed a badge of
office; after the amendment, we submit,
this would not be permitted. Thus, it is
difficult to understand how eliminating
language that a badge, without more,
constitutes a uniform makes less restrictive
the requirement in Section 66-8-124(A)
that the law enforcement officer be in
uniform. Again, the more straightforward
inference is that the Legislature wanted to
make clear, consistent with its enactment
of Section 29-2-14(A) three years later,
that a badge is not a uniform or even part
of a uniform. (The amendment also made
Section 66-8-124(A) consistent with Sec-
tion 66-8-125(C).) In any event, we do not
believe that this comment in Archuleta was
intended to suggest that a badge, without
more, constitutes a uniform. Indeed,
there was no reference at all in the case to
whether the police officer in question had
a badge on his person, and instead the
issue was whether the APD windbreaker
qualified as a uniform. In that context,
and given the panel’s observation that
“modern day” police officers have more
than one uniform, we understand the “less
restrictive” point to be only that Section
66-8-124(A) does not require that a law
enforcement officer be in full uniform to
make an arrest for violating the Motor
Vehicle Code.! Archuleta, 1994-NMCA-
072, € 10.

{30} To be clear, we have no quarrel with
the conclusion in Archuleta and Maes that
a law enforcement officer need not be in
full uniform in order to stop, cite, and/or
arrest a motorist for a misdemeanor traffic
or other motor vehicle violation pursu-
ant to Section 66-8-124(A) and Section
66-8-125(C) or to satisfy the “uniformed”

element of Section 30-22-1.1(A). The APD
officer’s windbreaker in Archuleta and the
State Police officers’ BDU uniform in Maes
sufficed. However, because it conflicts
with the plain meaning of “uniform,” we
decline to extend Archuleta’s two-part test
to construction of Section 30-22-1.1(A).2
D. Applying the Plain Meaning of
“Uniform” to Sections 30-22-1.1A
and 30-22-1(C) Does Not Lead to a
Result That Is Absurd or Contrary to
Clearly Manifested Legislative Intent
{31} While “the plain meaning rule is not
absolute,” it is the norm. Chavez v. Moun-
tain States Constructors, 1996-NMSC-070,
€ 24, 122 N.M. 579, 929 P.2d 971. “We
may depart from the plain language only
under rare and exceptional circumstances.”
Padilla, 2008-NMSC-006, ¢ 41, (Chavez,
J., dissenting) (internal quotation marks
and citation omitted). Thus, we give ef-
fect to the meaning of the words of a
statute “unless this leads to an absurd or
unreasonable result” State v. Marshall,
2004-NMCA-104, ¢ 7, 136 N.M. 240, 96
P.3d 801; accord Chavez, 1996-NMSC-070,
¢ 24 (explaining that a court will “avoid any
literal interpretation that leads to an ab-
surd or unreasonable result and threatens
to convict the [L]egislature of imbecility”
(internal quotation marks and citation
omitted)).
{32} Does application of the plain
meaning of “uniform” to Section 30-22-
1.1(A) necessarily yield an unreasonable
or absurd result? No. Requiring as an
element of the crime that the pursuing
officer be in uniform, i.e., clothing that in
addition to a badge objectively identifies
him or her as a law enforcement officer, is
unreasonable only if one assumes that the
intent of the statute is to criminalize all
refusals to comply with a signal to stop,
even by a nonuniformed officer. But that
would render meaningless, contrary to the
foregoing rules of construction, the word
“uniformed” in the statute. It also would
conflict with Section 29-2-13 and Section
29-2-14, which distinguish between uni-
forms and badges. Thus, if anything, the

"We note as well that the second sentence of Section 66-8-124(A) was never applicable to more than the Motor Vehicle Code,
i.e., it cannot be invoked to support interpretation of Sections 30-22-1(C) or -1.1(A).

*The State’s final argument regarding the uniform issue relies on Section 29-2-14, which prohibits, as a petty misdemeanor,
wearing a badge without authorization. The State reasons that Deputy Russ’s badge, clearly indicated his official status, and, there-
fore, qualified as a uniform. The logic is flawed. First, Section 29-2-14 applies only to State Police uniforms. To our knowledge, it
is not a crime to wear a Clovis County Sheriff’s Office badge without authorization. Second, and more fundamentally, it ignores
the distinction drawn, by not only Section 29-2-14 but also Section 29-2-13, between a badge and a uniform. Whether or not a law
enforcement officer’s badge might indicate his or her official status, Section 30-22-1.1(A) still requires, as an element of the crime,
that the pursuing officer be in uniform, and a uniform is not the same as a badge.
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Microsoft Word's Styles: A Guide for Lawyers

Thursday, Sept. 6,2018
11 a.m.—Noon

Online only
$89 Standard Fee

This seminar will de-mystify Microsoft Word'’s styles and show legal professionals how to control and customize
them for the documents you draft in your practice. Be prepared for many “a-ha” moments!

Moving Your Practice Into the Cloud - Who's Hacking Lawyers and Why
Benefits, Drawbacks and Ethical Issues Friday, Sept. 28,2018

Tuesday, Sept. 11,2018 - Jam-Noon
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Live at the State Bar Center

. Also available via Live Webcast!

- $265 Appellate Practice Section members, government and

- legal services attorneys, Young Lawyer and Paralegal Division
- members

$295 Standard/Webcast Fee

The program will feature an update on recent developments
in appellate practice, reports from the appellate court clerks,
a chance to hear from Bonnie Stepleton, the new appellate
mediator, and segments on administrative appeals, post-trial
issues, and oral argument. Judge Harris L. Hartz from the

g Tenth Circuit Court of Appeals will be the keynote speaker.

Registration and payment for the programs must be received prior to the program date.
A $20 late fee will be incurred when registering the day of the program. This fee does not apply to live webcast attendance.

4 CLE Planner | August 29,2018

www.nmbar.org/cle | 505-797-6020


http://www.nmbar.org/cle
http://www.nmbar.org/CLE

2018 Annual Tax g
Symposium

Friday, Sept. 21,2018
8:25 a.m.-4:30 p.m.
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Thursday, October 26,2018
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Remaining Opportunities to Attend the
Disciplinary Board’s Required Trust Accounting CLE

The Basics of Trust Accounting: ﬂ

How to Comply with Disciplinary Board Rule 17-204 Remaining dates
[1.0€P) and times:
$55 Standard Fee

$65 Webcast Fee Tuesday, Sept. 18, 9 am.

Effective December 31, 2016, the New Mexico Supreme Court adopted modifications to Rule Thursday, Oct. 25, Noon
17-204 NMRA which requires that an attorney must take a trust accounting class at least once

every three years, or within the first year of being licensed in New Mexico. This program fulfills ~ Friday, Nov. 9, 3:30 p.m.
the requirement of Rule 17-204 NMRA, and is one of the New Mexico Disciplinary Board’s Friday, Dec. 28,9 a.m.
ongoing programs designed to educate attorneys on proper practices and procedures.

Currently, the State Bar of New Mexico Center for Legal Education is the only approved course

provider. Please see below for upcoming opportunities to attend the required ethics course. More dates to come
For more information, lawyers should carefully read Rule 17-204 NMRA. for 2019

Register online at www.nmbar.org/CLE or call 505-797-6020

Professional Development Package

still
buying one Premium Package
CLE class at $600 includes the following benefits:
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($720 value) and Unlimited Audit (S99 value each)
« One complimentary Annual Meeting registration
(5450 value; attend as part of the 15 credits)
« Concierge service (invaluable)
« Credits filed (invaluable)
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(5550 value) and Unlimited Audit (599 value each)
» 10% discount on Annual Meeting registration
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$55 Standard Fee
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$279 Standard Fee

Fourth Annual Symposium on
Diversity and Inclusion-Diversity
Issues Ripped from the Headllines, Il
(506 ] 1.0ep]

8:55 a.m.-4:15 p.m.
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Mark Your Calendar

Save the date for these exciting programs down in your calendar and stay
tuned for further details including credit hours, presenters and prices.

Indian Law Institute
Nowv. 1

ADR Institute
Nov. 2

Business Law Institute
Nov. 14

Probate Institute
Nov. 15

Animal Law: Updates, Causes
of Action, and Litigation
Nov. 29

Paralegal Division CLE
Nov. 30

Real Property Institute
Dec.5

Intellectual Property Law CLE
Dec.6
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Dec.6

Ethicspalooza
Dec. 11

Mediation Training
Dec. 12

Criminal Rules Hot Topics:
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How to Practice Series: Civil
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Trial Practice: Presence,
Power, Persuasion: Why
We Do What We Do in the
Courtroom
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Practice Management Skills
for Success
Dec. 17

Lawyers Professional
Liability and Insurance
Committee CLE
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Strategies for Lawyers
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Natural Resources, Energy,
and Environmental Law CLE
Dec. 21

Stuart Teicher’s Ethics Courses
Dec. 26

Find it Fast and Free (and
Ethically) with Google,
Fastcase 7, and Social Media
Sites

Dec. 27
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absurd or unreasonable result is reached
by not applying the plain meaning of
“uniform”” An interpretation of Section 30-
22-1.1(A) that imposes the felony sanction
only where it is clear (from, among other
indicators, the uniform) that the person
who has signaled the motorist to stop is a
law enforcement officer is reasonable and,
in fact, advances the apparent legislative
intent.

{33} We emphasize that construing
Section 30-22-1.1(A) in accordance with
the plain meaning of “uniform” does not
give motorists license to simply ignore
law enforcement officers who signal them
to stop. Section 66-7-332(A) remains in
effect and requires motorists to pull over
whenever any emergency vehicle, includ-
ing a law enforcement vehicle whether or
not its occupant is in uniform, has engaged
its lights and/or sirens. Section 66-8-125
remains in effect as well: all law enforce-
ment officers, whether or not in uniform,
retain their authority to make arrests for all
nontraffic offenses and all felonies where
probable cause exists. Giving effect to the
plain meaning of “uniform” in Section
30-22-1.1(A) prevents a law enforcement
officer who is not in a uniform only from
arresting a motorist for violation of Section
30-22-1.1(A) itself.? This is not an absurd
result. Rather, it gives meaning to the
Legislature’s inclusion of the word “uni-
formed” in the statutes and carries out the
apparent intent in doing so: to “establish][ ]
a defendant’s knowledge that he is fleeing
a police officer” Padilla, 2008-NMSC-006,
€22

{34} It matters not that an argument
might be made that it would be better
policy to allow nonuniformed law enforce-
ment officers to make arrests for violation
of Section 30-22-1.1(A).“[W]e must as-
sume the [L]egislature chose its words
advisedly to express its meaning unless
the contrary intent clearly appears.” State v.
Maestas, 2007-NMSC-001, € 22, 140 N.M.
836, 149 P.3d 933 (alterations, internal
quotation marks, and citation omitted).
“[A] statute must be read and given effect
as it is written by the Legislature, not as
the court may think it should be or would
have been written if the Legislature had
envisaged all the problems and complica-
tions which might arise in the course of its
administration” Id. 4 14 (internal quota-
tion marks and citation omitted). Stated
another way, courts generally “are not at

liberty to disregard the plain meaning of
words in order to search for some other
conjectured intent.” State v. Carroll, 2015-
NMCA-033, ¢ 4, 346 P.3d 372 (omission
omitted).
II. APPROPRIATELY MARKED LAW
ENFORCEMENT VEHICLE
{35} We now address whether an “un-
marked” police vehicle, that is, one with
no lettering or insignia anywhere on the
exterior, nevertheless may constitute an
“appropriately marked” law enforcement
vehicle for purposes of Section 30-22-
1.1(A). The aggravated fleeing statute
does not define “appropriately marked”
As previously mentioned, the term appears
in Section 30-22-1(C) but is not defined in
that statute either.
A. ThePlain Meaning of “Appropriately
Marked”
{36} Our analysis again begins with the
plain meaning of “appropriately marked”
Webster’s Third New International Diction-
ary 1383 (Unabridged ed. 1986) defines
“marked” as “having a mark.” More
usefully, Webster’s then broadly defines
“mark” as “something that gives evidence
of something else” Marked, Webster’s Third
New Int’l Dictionary 1382 (Unabridged ed.
1986). Within that general definition, Web-
ster’s provides the following subdefinition,
among others: “a character, device, label,
brand, seal, or other sign put on an article
esplecially] to show the maker or owner,
to certify quality, or for identification[.]”
Id. (emphasis added). The reference in this
subdefinition to “device” is notable, in that
a mark is not necessarily graphic, or even
visual. “Appropriate” means “specially
suitable,” and “appropriately” means “in
an appropriate manner.” Webster’s Third
New Int’l Dictionary 106 (Unabridged ed.
1986).
{37} In the context of Section 30-22-
1.1(A), we understand the plain meaning
of “appropriately marked” to be that the
vehicle in question is marked in a manner
that is suitable for being driven by a law
enforcement officer and identified as such.
We consider it significant that the Legis-
lature did not specifically refer to insignia
or lettering, and instead used only the
broader term, “mark” Emergency lights
and a siren are devices that can evidence,
i.e., identify, a law enforcement vehicle.
Thus, absent some basis for not applying
the plain meaning rule, Deputy Russ’s
vehicle was “appropriately marked” as that

term is used in Section 30-22-1.1(A).
B. Resolving the Ambiguity in
“Appropriately Marked”
{38} Notwithstanding our conclusion
that the plain meaning of “appropriately
marked,” as used in Section 30-22-1.1(A),
encompasses emergency lights and sirens,
we acknowledge that a “marked” police
car commonly refers to a vehicle with
lettering, insignia, or striped paint that
would indicate the driver of the vehicle
is a law enforcement officer, and con-
versely an “unmarked” police car refers
to a vehicle without any such graphic
markings on the exterior. See, e.g., People
v. Mathews, 75 Cal. Rptr. 2d 289, 291 (Cal.
Ct. App. 1998) (addressing whether “an
unmarked police vehicle equipped with
a siren, a red light mounted on the front
dashboard, and headlights which flashed
in an alternating, ‘wigwag’ pattern” was
“distinctively marked” within the meaning
of California’s analog to Section 30-22-
1.1(A) (internal quotation marks and cita-
tion omitted)). Indeed, the district court
acknowledged this colloquial terminology
during Defendant’s trial, concluding that
Deputy Russ’s Ford Expedition “was not
a marked vehicle” See 10.5.400.8(C)(1)
(a) NMAC (Department of Public Safety
regulation specifying that “both marked
and unmarked [State Police vehicles]” will
be used only for official business).
{39} A statute’s ambiguity is one circum-
stance in which we will not apply the plain
meaning rule to construe it. “We do not
depart from the plain language of a statute
unless we must resolve an ambiguity[.]”
Progressive Nw. Ins. Co. v. Weed Warrior
Servs., 2010-NMSC-050, ¢ 6, 149 N.M.
157, 245 P.3d 1209 (internal quotation
marks and citation omitted). “A statute is
ambiguous when it can be understood by
reasonably well-informed persons in two
or more different senses” Maestas v. Zager,
2007-NMSC-003, 9 9, 141 N.M. 154, 152
P.3d 141 (internal quotation marks and
citation omitted). Given the divergence
between the plain meaning and the com-
mon understanding of a marked law
enforcement vehicle, the phrase “appro-
priately marked” in Section 30-22-1.1(A)
is ambiguous.
{40} “When a statute’s language is am-
biguous or unclear, we look to legislative
intent to inform our interpretation of the
statute” Ortiz v. Overland Express, 2010-
NMSC-021, ¢ 18, 148 N.M. 405, 237 P.3d

*Even if the plain meaning of uniform were applied to Section 66-8-124(A) and Section 66-8-125(C), a question we do not ad-
dress herein, a law enforcement officer who is not in a uniform still would be prevented only from arresting a motorist for a nonfelony
Motor Vehicle Code or other traffic or motor vehicle offense.
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707; see also Helen G. v. Mark J.H., 2006-
NMCA-136, ¢ 11, 140 N.M. 618, 145 P.3d
98 (noting that ambiguous provisions
require the court to ascertain a statute’s
legislative purpose), revd on other grounds
by 2008-NMSC-002, 143 N.M. 246, 175
P3d 914. In Padilla, our Supreme Court
articulated the legislative intent behind
Section 30-22-1.1(A)’s “appropriately
marked” requirement in the context of its
discussion of the statute’s scienter require-
ment:

[T]he officer’s conduct, wearing

his uniform, being in a marked

car, and signaling the defendant

to stop, establishes a defendant’s

knowledge that he is fleeing a

police officer. As such, it is a fair

inference that the Legislature

intended to make those parts of

the officer’s conduct that estab-

lishes scienter, i.e., the accused’s

knowledge that he is fleeing an

officer, elements of the crime of

aggravated fleeing.
Padilla, 2008-NMSC-006, ¢ 22 (emphases
added). Thus, the intent of Section 30-
22-1.1(A)’s requirement that the police
vehicle be “appropriately marked” is the
same as that statute’s requirement that
the officer be in uniform: to establish that
the motorist knows that he is fleeing a law
enforcement officer.
{41} Given this intent, are the siren and
flashing emergency lights on Deputy
Russ’s vehicle properly understood to be
“appropriate marks” that identified it as
a law enforcement vehicle? Defendant
argues generally that a motorist cannot
know that a vehicle that lacks identifying
insignia or lettering is a law enforcement
vehicle, because “lots of vehicles have
flashing lights” Defendant’s point is that,
without an insignia or lettering specifically
indicative of law enforcement, it is not pos-
sible to distinguish a vehicle with flashing
lights from, for example, fire department
vehicles or ambulances. Thus, Defendant
would have us conclude it is necessary for
a vehicle to have insignia or lettering in
order to meet the legislative intent: estab-
lishing that it is a law enforcement officer
who is pursuing the motorist and signaling
him or her to stop.
{42} We are not persuaded. Pursuant to
Section 66-7-332(A) discussed above, a
motorist who sees a vehicle with flashing
emergency lights and/or hears its siren
must pull off the road and stop. Therefore,
whether the motorist can differentiate a
police vehicle from, say, an ambulance, is

of no consequence for purposes of estab-
lishing the initial obligation to stop. Stated
another way, a law enforcement vehicle is
“appropriately marked” so long as it has
sufficient equipment to trigger the motor-
ist’s obligation under Section 66-7-332 to
come to a stop. Once the motorist’s and
the law enforcement officer’s vehicles have
come to a stop and the officer (assuming
he is in uniform) emerges from his vehicle,
the officer’s identity as law enforcement
will be confirmed. If at that point the mo-
torist drives off, he or she will violate Sec-
tion 30-22-1(C) and, potentially, Section
30-22-1.1(A). Thus, a vehicle equipped
with emergency lights, flashing lights, and
siren, i.e., one consistent with the plain
meaning of “appropriately marked,” also
meets the legislative intent underlying
Section 30-22-1.1(A).

{43} We also observe that Deputy Russ’s
vehicle in any event had multiple sets of
specialized lights to distinguish it from
civilian and other emergency vehicles. He
described the vehicle as being equipped
with red and blue flashing lights. In ad-
dition, the vehicle was equipped with
wigwag headlights that flashed in an
alternating sequence. Defendant did not
establish on cross-examination of Russ
or Undersheriff Reeves, or through other
evidence presented as part of the defense
case, whether any non-law-enforcement
emergency vehicles have flashing red and
blue emergency lights that are located in-
side the vehicle or on its grill as opposed
to on the top of the vehicle. Regardless, we
can note that the absence of any flashing
lights attached to the top of the vehicle
would appear to distinguish Russ’s ve-
hicle from any other emergency vehicle.
Further, Defendant did not establish that
any emergency vehicles other than law
enforcement vehicles are equipped with
wigwag headlights. On the basis of similar
facts, the court in People v. Estrella, 37 Cal.
Rptr. 2d 383, 386-87 (Cal. Ct. App. 1995),
concluded that an “unmarked” vehicle was
“distinctively marked” within the meaning
of California’s aggravating fleeing statute,
Cal. Vehicle Code § 2800.1(a)(3) (2006):
“We find it incredible to believe or even
seriously argue that a reasonable person,
upon seeing a vehicle in pursuit with flash-
ing red and blue lights, wigwag headlights
and hearing a siren, would have any doubt
that said pursuit vehicle was a police
vehicle” Estrella, 37 Cal. Rptr. 2d at 386,
388 (distinguishing flashing red and blue
lights on a light bar (“emergency lights”)
from the wigwag lights (“alternating

lights”)). For these reasons, we conclude
that the siren along with the combination
of flashing and alternating lights on Russ’s
vehicle were sufficient to enable Defendant
to know immediately, not only that it was
an emergency vehicle, but that it was a law
enforcement vehicle in particular. That
is, even assuming a siren and emergency

flashing lights would not meet Section 30-

22-1.1(A)’s legislative intent, Russ’s siren,

flashing lights and wigwag lights would
accomplish this goal and thus satisfy the

“appropriately marked” element of the

crime.

C. Section 30-22-1.1(A)’s “Visual or
Audible Signal to Stop” Language Is
Not Surplusage

{44} New Mexico courts will avoid

construing one portion of a statute in a

manner that renders another portion su-

perfluous. State v. Juan, 2010-NMSC-041,

9 39, 148 N.M. 747, 242 P.3d 314; State v.

Indie C.,2006-NMCA-014, 4 14, 139 N.M.

80, 128 P.3d 508. Defendant argues that, if

“appropriately marked” is not construed to

require that the law enforcement vehicle

have insignia or lettering and instead
that element of Section 30-22-1.1(A) is
satisfied by flashing lights and siren, then
the requirement that the officer give the
motorist “a visual or audible signal to stop,
whether by hand, voice, emergency light,
flashing light, siren or other signal,” will
be rendered surplusage and meaningless.

Section 30-22-1.1(A).

{45} We disagree for several reasons.

First, as the State points out, under Section

30-22-1.1(A), the “visual or audible signal

to stop” may be given by any number of
means, including hand or voice. Thus, the
flashing lights and/or siren that satisfy the
appropriately marked vehicle element will
not necessarily be the, or at least the only,
visual or audible signal to stop that the
officer gives. Second, and related, Section
30-22-1.1(A)’s examples of the visual or
audible signal to stop are set out in the
disjunctive. For example, only a siren,
an emergency light or a flashing light is
required. The siren, flashing red and blue
lights, and wigwag lights activated on
Deputy Russ’s vehicle therefore were not
all required to satisfy the “visual or audible
signal to stop” element. Third, and more
fundamentally, in our view the fact that
in the case at bar the flashing lights might
serve the purposes underlying both ele-
ments—communicating the instruction
to stop and making clear that the person
giving the instruction is a law enforcement
officer—does not render either element of
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the crime superfluous or meaningless. See
People v. Hudson, 136 P.3d 168, 177 (Cal.
2006) (Moreno, J., dissenting) (concluding
that “the requirement that a police vehicle
must be distinctively marked can be satis-
fied, in part, by the same evidence used
to establish the additional requirements
that the vehicle exhibit a red lamp . . . and
sound a siren”). Thus, it is not necessary
to construe “appropriately marked” to
require that the law enforcement vehicle
have insignia or lettering to avoid render-
ing meaningless “a visual or audible signal
to stop.”

{46} We are sensitive to the public
concern expressed over the past several
decades

about persons posing as law enforcement
officers in vehicles equipped with emer-
gency lights and sirens who stop and prey
upon other motorists. “It is an all too sad
fact that persons have been victimized as a
result of their trusting criminals who were
impersonating police officers to facilitate
crimes” A.F. v. State, 905 So. 2d 1010,
1012 (Fla. Dist. Ct. App. 2005) (internal
quotation marks and citation omitted);
see also Archuleta, 1994-NMCA-072,
15 (noting the risk to the public posed by
police impersonators); State v. Kenneth,
No. A-1-CA-33281, mem. op. (N.M. Ct.
App. Nov. 12, 2015) (nonprecedential)
(affirming conviction of person who posed
as police officer and sexually assaulted a
motorist). However, we have no evidence
that this consideration entered into the
motivation of any of the members of our
Legislature in enacting Section 30-22-
1.1(C). For this reason, it does not inform
our construction of Section 30-22-1.1(A).
Our Legislature nevertheless may wish to
consider imposing sanctions, beyond the
petty misdemeanor established by Section
29-2-14(A) for wearing a uniform or badge
that appears to be that of a New Mexico
State Police officer, on individuals who
impersonate law enforcement officers by
means of vehicle equipment and attire.
Such alaw would tend to promote the leg-
islative goal—ensuring that motorists stop
when they see another vehicle with emer-
gency lights or siren engaged—underlying
Section 66-7-332, Section 30-22-1(C), and
Section 30-22-1.1(A).

CONCLUSION

{47} The foregoing rules of statutory con-
struction require that, as used in Section
30-22-1.1(A), “uniformed” and “appro-
priately marked” cannot be stripped of all
meaning, and instead will be interpreted
in accordance with their plain meaning.

So construed, however, these phrases do
not mandate that the law enforcement
officer who signals the motorist to stop
must be in full or formal uniform and in
a fully marked vehicle. The statute requires
only that the officer be in a vehicle that
objectively establishes that the vehicle is
an emergency vehicle for which, pursu-
ant to Section 66-7-332(A), the motorist
must pull off to the side of the road and
stop; and wearing a uniform that, by the
time the officer emerges from the vehicle,
objectively establishes that he is in fact a
law enforcement officer. The sirens, flash-
ing red and blue emergency lights, and
alternating wigwag headlights on Deputy
Russ’s vehicle met Section 30-22-1.1(A)’s
“appropriately marked” standard. While
the informal uniforms at issue in Archul-
eta and Maes would have met the statute’s
“uniformed” standard, Russ’s street clothes
and equipment, even with his badge affixed
to his shirt, did not.

{48} We reverse Defendant’s conviction
for aggravated fleeing in violation of Sec-
tion 30-22-1.1(A).

{49} IT IS SO ORDERED.

HENRY M. BOHNHOFF, Judge

WE CONCUR:

LINDA M. VANZI, Chief Judge
STEPHEN G. FRENCH, Judge (dis-
senting)

FRENCH, Judge (concurring in part and
dissenting in part).

{50} I concur in the Majority Opinion’s
application of “appropriately marked” to
the vehicle driven by Deputy Russ relative
to the aggravated fleeing statute, as that
term appears in Section 30-22-1.1(A). In
dissenting, I take issue with the Majority
Opinion’s holding that Deputy Russ was
not in uniform when he pursued and ar-
rested Defendant for aggravated fleeing.

{51} To determine whether Deputy
Russ—adorned in a dress shirt, pants, a tie,
and accessorized by his holster, sidearm,
extra sidearm magazines, handcuffs, and
his official sheriff’s department badge
pinned upon his chest—was in uniform
for purposes of Section 30-22-1.1(A), our
precedent uniformly, plainly, and consis-
tently directs application of a straightfor-
ward objective test. Rejected by the Ma-
jority today, the test asks simply whether
sufficient indicia of law enforcement
authority was displayed such that a reason-
able person ought conclude that the person
purporting to be a peace officer in fact is.

Yet today, the Majority upends that which a
reasonable person might readily conclude
for a rigid, cloth-specific, requirement
that officers dress only in clothing that is
itself marked, and diminishes law enforce-
ment authority when those officers wear
something other than that exact uniform.
Specifically, because Deputy Russ’s cloth-
ing did not demonstrably reiterate what his
badge made clear, the Majority concludes
he was not a “uniformed law enforcement
officer” pursuant to Section 30-22-1.1(A).
To so hold, the Majority discards this
Court’s objective test and applies a diction-
arial approach to glean the plain meaning
of uniform—as the dress or actual cloth
worn—to the exclusion of Deputy Russ’s
official badge. I respectfully dissent.

{52} “Our primary goal when interpret-
ing statutory language is to give effect to
the intent of the [L]egislature” State v.
Torres, 2006-NMCA-106, ¢ 8, 140 N.M.
230, 141 P.3d 1284. “We do this by giving
effect to the plain meaning of the words of
[the] statute, unless this leads to an absurd
or unreasonable result” Marshall, 2004-
NMCA-104, 9 7. In Archuleta, we first
construed the plain meaning of uniform—
“uniform plainly indicating his official
status”—to give effect to the intention of
the Legislature. 1994-NMCA-072, € 9; see
id. (“[T]he intention of the [L]egislature
in requiring the officer to wear a uniform
plainly indicating his official status was to
enable the motorist to be certain that the
officer who stops him is, in fact, a police
officer”). The officer making the stop in
Archuleta was dressed in plain clothes
bearing no indicia that he was an officer.
1994-NMCA-072, ¢ 2. Upon exiting his
patrol car, he donned a police department
windbreaker with a cloth shield on the
front indicating “Albuquerque Police” and
cloth shoulder patch to the same effect. Id.
Applying our objective test to discern the
legislative intent in the plain meaning of
the words—“uniform clearly indicating
the peace officer’s official status[,]” and “in
uniform[,]”—we held that sufficient indi-
cia of law enforcement authority was clear-
ly evinced with the addition of the cloth
shield and patch. Sections 66-8-124(A)
and -125(C); see also Archuleta, 1994-
NMCA-072, 99 11-12. Here, Deputy Russ’s
official Curry County Sherift’s badge was
at all times prominently displayed on his
chest. Indeed, subsequent to Defendant’s
willful and careless fleeing and crashing his
car, when Deputy Russ ordered Defendant
to “show his hands” he did so, evidencing
his compliance with and acknowledgment
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of the officer’s official status and directive.
{53} In noting that the Legislature had
removed language from what is now Sec-
tion 66-8-124—which provided “uniform
means an official badge prominently dis-
played, accompanied by a commission of
office”—the Archuleta Court concluded
that the Legislature intended the defini-
tion of “uniform” to be “less restrictive, no
doubt recognizing that modern day police
officers may have more than one uniform
or may on occasion wear combinations
thereof” 1994-NMCA-072, € 10 (internal
quotation marks omitted).

{54} In affirming this expression of
legislative intent and applying Archuleta’s
objective test for determining whether
an officer is in uniform, our Court in
Maes held that non-traditional dress or
garments, adorned with police lettering
and accompanied by police badge, would
constitute a uniform as that term is used
in Section 66-8-124(A) and Section 66-8-
125(C). Maes, 2011-NMCA-064, €6 9-11;

see id. 4 11 (holding garments consisting
of cloth marked with “STATE POLICE”
and “POLICE[,]” equipment belt, holster,
firearm, and metal police badge, satisfied
objective test that reasonable person would
believe that person wearing such garments
is, in fact, a police officer).

{55} There can be little doubt that we
may infer that Deputy Russ’s official badge
conveyed words and symbols to the same
effect as the cloth shield on the wind-
breaker in Archuleta or cloth garments in
Maes—such as “Sheriff’s Department” or
“Sherift” The Majority’s rejection of the
objective sufficient indicia of law enforce-
ment authority test, in favor of a plain
meaning of the word “uniformed” analysis,
is inapposite to our Court’s precedent. In
so doing, the Majority would displace this
Court’s prior discernment of legislative
intent for “uniform” and “in uniform,”
thus leading “to an absurd or unreason-
able result” Marshall, 2004-NMCA-104,
¢ 7. Here, the unreasonable result is

manifest: indicia of law enforcement
authority that is stitched into or printed
upon a clothing garment itself is sufficient
to being “uniformed,” whereas indicia
of law enforcement authority imprinted
or stamped into an official badge, or the
forged official badge itself, pinned upon a
clothing garment is not, regardless of the
attendant sidearm, holster, and other law
enforcement tools.

{56} Because I would hold that the tie,
dress shirt, dress pants, badge, and the ac-
couterments of law enforcement authority
worn and displayed by Deputy Russ would
sufficiently notify any reasonable person
that the man they encountered was not
Mr. Russ, but Deputy Russ, I respectfully
dissent.

STEPHEN G. FRENCH, Judge

20 Bar Bulletin - August 29, 2018 - Volume 57, No. 35


http://www.nmcompcomm.us/

http:/Mww.nmcompcomm.us/

Advance Opinions

From the New Mexico Court of Appeals
Opinion Number: 2018-NMCA-048
No. A-1-CA-35371 (filed May 7, 2018)

CLARK EVANS SLOANE, KIM E.
DAVIS, QUEENA KIEN, MINDI M.
SHULTZ, and ANTHNETTE SPENCER,
on behalf of themselves and all others
similarly situated,
Plaintiffs-Appellants,

REHOBOTH MCKINLEY CHRISTIAN
HEALTH CARE SERVICES, INC. d/b/a
REHOBOTH MCKINLEY CHRISTIAN
HOSPITAL, a New Mexico Non-Profit
Corporation,
Defendant-Appellee.

APPEAL FROM THE DISTRICT COURT OF MCKINLEY COUNTY
Louis E. DePauli, Jr., District Judge

Opinion

Daniel J. Gallegos, Judge

{1} This is a wage-and-hour putative col-
lective and class action alleging that Defen-
dant, Rehoboth McKinley Christian Health
Care Services, Inc. (Rehoboth), failed to
pay Plaintiffs and other non-exempt em-
ployees for time they spent working during
meal breaks. This Court granted Plaintiffs
application for interlocutory appeal to
consider two questions: (1) whether the
district court erred in denying conditional
certification for a collective action under
the Minimum Wage Act (MWA), NMSA
1978, §$ 50-4-19 to -30 (1955, as amended
through 2013); and (2) whether the district
court erred in denying class certification for
Plaintiffs’ unjust enrichment claim. For the
reasons that follow, we reverse the district
court’s denial of conditional certification for
the MWA claim, and we affirm the district
court’s denial of class certification for the
unjust enrichment claim.

SHANE YOUTZ REPPS D. STANFORD
STEPHEN CURTICE CHRISTOPHER M. MOODY
JAMES A. MONTALBANO MOODY & WARNER, P.C.
YOUTZ & VALDEZ, P.C. Albuquerque, New Mexico
Albuquerque, New Mexico for Appellee
for Appellants
BACKGROUND

{2} Rehoboth is a non-profit, integrated
healthcare delivery system that operates
a sixty-bed acute care hospital in Gallup,
New Mexico. Plaintiffs are a group of Re-
hoboth employees considered to be non-
exempt for purposes of calculating mini-
mum wage and overtime wages. During
the relevant period, Rehoboth employed
hundreds of such non-exempt employees
at its Gallup facility. The non-exempt
employees were all subject to Rehoboth’s
employee handbook. Particularly relevant
to this case, the handbook outlined Re-
hoboth’s policy on meal breaks.

{3} Under Rehoboth’s meal break policy,
non-exempt employees involved in direct
patient care or support services received
unpaid meal breaks. In order to carry
out this policy of unpaid meal breaks,
Rehoboth’s timekeeping system auto-
matically deducted time for meal breaks
in half-hour increments. Basically, this
means that non-exempt employees were
provided with an unpaid half hour dur-
ing their shift in which to eat, and the

purpose of the automatic deduction was to
ensure that this period was accounted for
without the employee having to clock out
and then clock back in. If an employee had
to work through a meal break, the policy
provided that the employee must get his
or her supervisor’s permission and must
affirmatively punch the “no lunch” button
on the time clock at the end of his or her
shift. The “no lunch” option thus allowed
the employee to be compensated for a meal
period for which he or she worked. In ad-
dition, the employee could also report—
after the fact—that he or she had worked
through a meal break, and several avenues
existed to reverse the automatic deduction.
Specifically, the employee, supervisor, or
payroll department could make changes
to the employee’s pay report.

{4} Plaintiffs are five non-exempt em-
ployees of Rehoboth who allege that they
worked through their meal periods, but
due to the automatic deduction, they were
not compensated for the time that they
worked. They were employed in various
capacities at Rehoboth’s Gallup facility,
including a technician on the overnight
shift in the emergency department; a
technician on the weekday shift in the
radiology department; a certified nursing
assistant (CNA) on the day shift in the
medical/surgery department and emer-
gency department; a CNA and patient care
technician on the day shift in the emer-
gency department; and a registered nurse
on the overnight shift in the emergency
department. The allegations common to
all of Plaintiffs’ claims are that supervisors
at Rehoboth discouraged non-exempt em-
ployees from using the “no lunch” button
and told employees that they were to find
a way to take an uninterrupted meal break,
but that employees were often called back
to work or took calls for service during
their meal breaks due to staffing issues.
One Plaintiff alleges that he punched the
“no lunch” button after one such occasion,
but a supervisor revoked that entry.

{5} Plaintiffs brought suit under the
MWA, alleging that Rehoboth’s failure to
compensate them for the time they worked
during meal breaks resulted in a failure to
pay them overtime wages. Plaintiffs also
brought suit for unjust enrichment, basi-
cally alleging that Rehoboth was unjustly
enriched by Plaintiffs’ uncompensated la-
bor. Relatively early in the litigation, Plain-
tiffs moved for conditional certification of
a collective action under the MWA and
certification of a class action for the unjust
enrichment claim. After full briefing, the
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district court denied certification of both
the collective action and the class action.
The district court certified its order for
interlocutory appeal, pursuant to NMSA
1978, Section 39-3-4 (1999). Plaintiffs filed
an application for interlocutory appeal,
which this Court granted.

DISCUSSION

Collective Action Under the New Mexico
Minimum Wage Act

{6} Plaintiffs allege that, as a result of Re-
hobothss failure to pay them for the time
they worked during meal breaks, they
were not properly compensated under
the MWA for time they worked beyond
forty hours per week. See § 50-4-22(D)
(“An employee shall not be required to
work more than forty hours in any week of
seven days, unless the employee is paid one
and one-half times the employee’s regular
hourly rate of pay for all hours worked in
excess of forty hours?”). Plaintiffs brought
suit on behalf of themselves and on behalf
of other employees similarly situated. See §
50-4-26(C) (“[A]n employer who violates
any provision of Section 50-4-22 . .. shall
be liable to the employees affected in the
amount of their unpaid or underpaid
minimum wages plus interest, and in
an additional amount equal to twice the
unpaid or underpaid wages”); see also §
50-4-26(D) (“An action to recover such
liability may be maintained in any court
of competent jurisdiction by any one or
more employees for and on behalf of the
employee or employees and for other
employees similarly situated[.]”). Later,
Plaintiffs moved to conditionally certify
a collective action. The district court’s
denial of Plaintiffs’ motion is a subject of
this interlocutory appeal.

{7} This Court first dealt with MWA
collective actions in Armijo v. Wal-Mart
Stores, Inc., 2007-NMCA-120, ¢ 1, 142
N.M. 557, 168 P.3d 129. In Armijo, as in
this case, the plaintiffs sought to certify the
MWA claims for collective action on behalf
of similarly situated employees. Id. €9 15,
47. Noting that no appellate decision in
New Mexico had defined “similarly situ-
ated,” we looked to federal cases dealing
with a similar provision in the Fair Labor
Standards Act (FLSA), 29 U.S.C. §$§ 201 to
219 (2012)." Armijo, 2007-NMCA-120, ¢
47.1n so doing, we recognized that federal
courts have adopted or discussed at least

three approaches to the issue. Id. € 48. After
discussing each of the various approaches,
we concluded that the two-tiered/ad hoc
approach adopted in Thiessen v. General
Electric Capital Corp., 267 E3d 1095, 1105
(10th Cir. 2001), is the proper standard to
apply to collective actions under the MWA.
Armijo, 2007-NMCA-120, € 50.

{8} Under the two-tiered/ad hoc ap-
proach, “a court typically makes an initial
notice stage determination of whether
plaintifts are similarly situated.” Thiessen,
267 E3d at 1102 (internal quotation marks
and citation omitted). In effect, the court
determines whether a collective action
should be certified for purposes of send-
ing notice of the action to potential class
members who may wish to opt in. See
Zavala v. Wal Mart Stores Inc., 691 E3d
527, 536 (3d Cir. 2012) (explaining that
conditional certification is “not really a
certification[,]” but is simply the exercise
of a district court’s discretionary power
to facilitate the sending of notice). At this
initial stage, the court requires nothing
more than “substantial allegations that
the putative class members were together
the victims of a single decision, policy,
or plan” Armijo, 2007-NMCA-120, ¢ 48
(internal quotation marks and citation
omitted).

{9} “At the second stage, which typically
follows discovery and/or a motion to de-
certify the class, the court must revisit its
initial determination, only now under a
stricter standard of similarly situated.” Id.
(internal quotation marks and citation
omitted). “Under this stricter analysis,
the court should consider several factors
in determining whether the putative class
members are similarly situated,” including
the following: “(1) whether the class mem-
bers have disparate factual and employ-
ment settings, (2) whether the available
defenses to the claims are individual to
each class member, and (3) whether there
are any fairness or procedural consider-
ations relevant to the action.” Id.

{10} Theinitial question on appeal, which
we address de novo, is whether the district
court applied the proper legal standard.
See Thiessen, 267 F.3d at 1105. The district
court here indicated that it considered this
case to be at the initial notice stage. Neither
party takes issue with the district court’s
determination, and we also conclude that

the district court applied the correct legal
standard given the fact that very little dis-
covery on the merits has been conducted.
See id. at 1102-03 (stating that the second
stage certification analysis occurs “[a]t the
conclusion of discovery”).
{11} The next question, then, is whether
the district court abused its discretion in
denying Plaintifts’ motion for conditional
certification under the initial notice-stage
standard. See id. at 1105. Under this less
stringent standard, Plaintiffs need present
“nothing more than substantial allegations
that the putative class members were
together the victims of a single decision,
policy, or plan” Id. at 1102 (emphasis
added) (internal quotation marks and cita-
tion omitted); see also Bustillos v. Bd. of Cty.
Comm’rs of Hidalgo Cty., 310 ER.D. 631,
663 (D.N.M. 2015) (observing that federal
courts of appeals “that have considered
the meaning of ‘similarly situated” have
consistently defined the phrase to require
a minimal showing”).
{12} In the present case, after reviewing
Plaintiffs’ allegations and accompanying
exhibits, the district court found that
[t]his evidence establishes, at
best, . . . Plaintiffs were dis-
couraged from using the “no
lunch” button and that their
work circumstances, based on
[Rehoboth’s] scheduling prac-
tices, sometimes required them
to work through meal breaks for
which they were sometimes not
compensated.
Despite this finding, the district court de-
termined that Plaintiffs had not met their
relatively minimal burden. The district
court reached this conclusion based on
its findings that Plaintiffs had not alleged
an illegal policy or plan; Plaintiffs did
not provide any evidence of a corporate
atmosphere or culture to improve the
bottom line; and Plaintiffs did not present
methodologies by which they expected to
demonstrate that uncompensated work
during meal breaks was a widespread
problem. We address each of these in turn.
{13} With respect to the illegality of the
policy or plan, the district court—appar-
ently convinced by Rehoboth’s argument
that the requirement that the putative class
be “victims” of a single decision, policy, or
plan, means that the policy or plan must

"Unlike the FLSA, the MWA does not have extensive accompanying regulations defining and interpreting the statutory language.
However, New Mexico courts have frequently looked to interpretations of the FLSA in order to interpret similar language in the
MWA. See, e.g., Williams v. Mann, 2017-NMCA-012, €9 29-30, 388 P.3d 295; Armijo, 2007-NMCA-120, € 47.
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itself be illegal —found that

these facts taken singularly or

together do not establish sub-

stantial allegations of an illegal

policy on the part of [Rehoboth].

No illegality is alleged, such as

[Rehoboth], as a policy, disciplin-

ing or sanctioning Plaintiffs or

putative class members required

to work through a lunch break,

or that [Rehoboth], as a policy,

knowingly refus[ed] to pay em-

ployees for working through their

lunch break. The failure to allege

something potentially illegal like

the example above, precludes a

finding of substantial allegations

being made by . . . Plaintiffs.
(Emphases added.) The district court’s
reasoning appears to be undergirded by
Rehoboth’s contention that an automatic
meal break deduction is not, in and of
itself, unlawful. On this discrete point, we
agree with Rehoboth. See Fengler v. Crouse
Health Found., 595 F. Supp. 2d 189, 195
(N.D.N.Y. 2009) (stating that “the mere
existence and implementation of a policy
or practice of making automatic deduc-
tions for scheduled meal breaks in and of
itself does not violate the FLSA”). However,
we recognize that “[i]t is the failure of an
employer to compensate employees who
work through those unpaid meal breaks,
and to police and oversee hourly workers
and their supervisors to ensure that when
working through or during unpaid meal
breaks they are compensated, that poten-
tially runs afoul of the [FLSA]” Id.
{14} These same failures likewise po-
tentially run afoul of the MWA and,
consequently, are potentially unlawful
notwithstanding the lawfulness of the
automatic deduction itself. Put another
way, Plaintiffs’ allegations, accompanied by
supporting affidavits, appear to set forth a
potential violation of the MWA—that the
putative class of Plaintiffs was sometimes
required to work through meal breaks, but
not compensated for such work—and that
such violation stems from a single policy
or plan to not only schedule workers in
such a way that missing meal periods
was sometimes unavoidable, but also to
discourage employees from using the “no
lunch” button that would have resulted in
full compensation for time worked. In con-
cluding otherwise—that these allegations
did not set forth a potentially unlawful or
illegal policy—the district court relied on
Blaney v. Charlotte-Mecklenburg Hospital
Authority, No. 3:10-CV-592-FDW-DSC,

2011 WL 4351631 (W.D.N.C. Sept. 16,
2011), and Barron v. Henry County School
System, 242 E. Supp. 2d 1096 (M.D. Ala.
2003). We are not convinced that either
case supports the district court’s conclu-
sion.

{15} In Blaney, the only system-wide
policy in place required full compensation
for all hours worked. 2011 WL 4351631
at *8. The policy, requiring compensation
for interrupted meal breaks, was entirely
dependent on decentralized manage-
ment practices to ensure its enforcement
throughout thirteen medical care fa-
cilities (including nine primary hospital
facilities). Id. at *1, *8. In essence, the
discretionary and decentralized nature
of enforcement reflected a policy against
having a formal policy. Id. at *8. Viewing
the facts in that light, the court in Blaney
made no finding regarding the lawfulness
of the policy; instead, the court found
that there was no common policy at all.
Id. In comparison, Plaintiffs in the present
case allege a policy in a single facility that
applied evenly to the purported class of
Plaintiffs. Given this contrast, along with
the Blaney court’s acknowledgment that,
in that case, “[p]laintiffs have presented
no evidence of any unwritten policy which
discouraged full compensation for even
interrupted breaks, nor have [p]laintiffs
presented evidence of any requests for
reversals of the auto-deduction that were
denied[,]” id. at *9, we are not convinced
that Blaney is applicable or persuasive here.
{16} The district court also relied on
Barron to conclude that Plaintifts did not
allege an illegal common policy or plan.
We observe, however, that in Barron, the
court indicated that the Eleventh Circuit
does not require proof of a common policy
to establish that employees are similarly
situated. 242 F. Supp. 2d at 1106. The court
also treated the case as a pattern and
practice claim and relied on evidence of a
pattern of FLSA violations to condition-
ally certify a collective action, even in the
absence of proof of a policy of knowingly
and purposefully failing to pay overtime
wages. Id. at 1105. Thus, Barron is inap-
posite and unconvincing for two reasons:
first, Plaintiffs’ case against Rehoboth is
not based on a pattern and practice, but
rather on allegations of a common policy
or plan; and second, Barron does not bear
on the issue at hand—whether Rehoboth’s
alleged policy is potentially unlawful.
{17} Next, the district court determined
that Plaintiffs failed to present sufficient
evidence to support their allegation that

Rehoboth fostered an unlawful corporate
atmosphere or culture of requiring em-
ployees to work without pay in order to
improve Rehoboth’s bottom line, and that
Plaintiffs failed to present methodologies
through which they hoped to demonstrate
that missed and uncompensated meal
breaks were a widespread problem. The
district court, relying on Armijo, appears
to have viewed these as requirements for
collective action.

{18} Armijo had a different procedural
posture from that of the present case. In
Armijo, we recognized that although the case
had been ongoing for six years and extensive
discovery had been completed, there had in
fact been no discovery on the merits. 2007-
NMCA-120, § 52. Consequently, we analyzed
the case as occurring at the initial notice
stage, reiterating that a plaintiff’s burden is a
low one. Id. € 53. Nevertheless, in conducting
the notice-stage analysis, we mentioned and
considered evidence that had been produced
during the six years of discovery—namely,
methodologies for demonstrating a wide-
spread corporate atmosphere and pattern
and practice of forcing or coercing missed
rest breaks and off-the-clock work in an
attempt to minimize labor costs. Id. €4 52,
54. Our consideration of this evidence was
not unusual. See White v. Osmose, Inc., 204
E Supp. 2d 1309, 1313 n.2 (M.D. Ala. 2002)
(stating that where there had been exten-
sive discovery, the court would “carefully
consider the submissions of the parties with
respect to the class allegations, rather than
merely relying on the handful of affidavits
[supporting the plaintiff’s] position”). And
although we considered that particular
evidence in Armijo in determining whether
the plaintiffs had met their notice-stage bur-
den, we did not indicate that the absence of
such evidence would be fatal to a plaintiff’s
attempt to conditionally certify a collective
action under Section 50-4-26(D). We take
this opportunity to reiterate that the only
requirement at the initial notice stage is that
a plaintiff make substantial allegations that
similarly situated employees were the victims
of a single decision, policy, or plan.

{19} Here, although acknowledging that
this case is at the initial notice stage—and
nominally applying the notice-stage stan-
dard—the district court actually applied a
standard more closely resembling the more
stringent second-stage standard. See Thies-
sen, 267 E3d at 1103. That is, the district
court looked at Plaintiffs’ methods of proof,
or lack thereof, in deciding whether to con-
ditionally certify a collective action. This
constitutes an abuse of discretion on the
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part of the district court, which should have
determined simply whether Plaintiffs made
substantial allegations that similarly situated
employees were the victims of a single deci-
sion, policy, or plan. Further, to the extent
that the district court relied on the inapposite
and unpersuasive reasoning in Blaney and
Barron to find that Plaintiffs failed to allege
that they were victims of a single decision,
policy, or plan, we conclude that the district
court abused its discretion by misapprehend-
ing the law. See Harrison v. Bd. of Regents of
Univ. of N.M., 2013-NMCA-105, € 14, 311
P.3d 1236 (“[E]ven when we review for an
abuse of discretion, our review of the appli-
cation of the law to the facts is conducted de
novo. Accordingly, we may characterize as an
abuse of discretion a discretionary decision
that is premised on a misapprehension of the
law?” (internal quotation marks and citations
omitted)).

{20} We conclude that Plaintiffs’ allega-
tions, supported by affidavits, that the puta-
tive class was sometimes required to work
through meal breaks, but not compensated
for such work, and that such potential vio-
lations of the MWA stemmed from a single
policy or plan to not only schedule workers
in such a way that missing meal periods
was sometimes unavoidable, but also to
discourage employees from using the “no
lunch” button that would have resulted in
full compensation for time worked, satisfy
the minimal standards associated with the
notice stage. See Brown v. Money Tree Mortg.,
Inc.,222 ER.D. 676,679 (D. Kan. 2004) (“The
standard for certification at this notice stage,
then, is a lenient one that typically results in
class certification.”). We therefore reverse
the district court’s denial of conditional class
certification under the MWA.

Class Certification for Plaintiffs’ Unjust
Enrichment Claim

{21} Plaintiffs also moved for class certi-
fication under Rule 1-023 NMRA for their
unjust enrichment claim. The district court
denied the motion. We review the district
court’s order denying class certification for
an abuse of discretion. See Brooks v. Norwest
Corp.,2004-NMCA-134, ¢ 7, 136 N.M. 599,
103 P.3d 39 (“Within the confines of Rule
1-023, the district court has broad discretion
whether or not to certify a class”). “If the
district court has applied the correct law, we
will uphold its decision if it is supported by
substantial evidence” Berry v. Fed. Kemper
Life Assurance Co., 2004-NMCA-116, ¢ 25,
136 N.M. 454, 99 P.3d 1166.

{22} In determining whether class certifi-
cation is appropriate, a district court must
engage in a “rigorous analysis” to decide
whether the requirements of Rule 1-023 are
met. Brooks, 2004-NMCA-134, € 9. At this
stage, “it is essential for the court to under-
stand the substantive law, proof elements of,
and defenses to the asserted cause of action
to properly assess whether the certification
criteria are met.” Id. § 31; see also Romero v.
Philip Morris Inc., 2005-NMCA-035, ¢ 38,
137 N.M. 229, 109 P.3d 768 (“The district
court’s rigorous analysis often involves con-
siderations that are enmeshed in the factual
and legal issues comprising the plaintiff’s
cause of action.” (internal quotation marks
and citation omitted)). However, even
though the party seeking class certification
has the burden of demonstrating that each
requirement of Rule 1-023 is met, “a district
court should avoid examining the merits of
the moving party’s case at the time class certi-
fication is sought.” Armijo, 2007-NMCA-120,
€ 21. But see Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338, 351 (2011) (“Frequently that
‘rigorous analysis’ will entail some overlap
with the merits of the plaintiff’s underlying
claim. That cannot be helped””).?

{23} “Class certification is appropriate
under Rule 1-023 when all four prerequi-
sites of Rule 1-023(A) and at least one of
the requirements of Rule 1-023(B) are met””
Armijo, 2007-NMCA-120, ¢ 25 (internal
quotation marks and citation omitted).
“Failure to establish any one requirement is
asufficient basis for the district court to deny
certification.” Id. (internal quotation marks
and citation omitted). Here, the district court
found that Plaintiffs failed to establish two
requirements: (1) the prerequisite that there
be questions of law or fact common to the
class, Rule 1-023(A)(2), usually referred to
as “commonality;” see Berry, 2004-NMCA-
116, § 42; and (2) the requirement that the
questions of fact or law common to members
of the class predominate over any questions
affecting only individual members, Rule
1-023(B)(3), commonly referred to as “pre-
dominance,” see Berry, 2004-NMCA-116, ¢
48.

{24} In light of the two infirmities
identified by the district court, we are
essentially dealing with two overlapping
requirements for class certification. See
id. 4 42 (explaining that “the commonality
requirement is usually subsumed by the
predominance requirement”). That is,
commonality asks whether there are issues

common to the class and predominance
asks whether these common questions
predominate over individual issues.

{25} Turning first to commonality, the
United States Supreme Court has empha-
sized that commonality requires that the
class members’ claims “depend upon a com-
mon contention” such that “determination
of its truth or falsity will resolve an issue
that is central to the validity of each one of
the claims in one stroke” Dukes, 564 U.S. at
350. In order to determine whether Plain-
tiffs’ claim here depends upon a common
contention, we look at the elements of the
claim. Brooks, 2004-NMCA-134, € 31. The
elements of unjust enrichment are: “(1) an-
other has been knowingly benefitted at one’s
expense (2) in a manner such that allowance
of the other to retain the benefit would be
unjust” Ontiveros Insulation Co. v. Sanchez,
2000-NMCA-051,9 11,129 N.M. 200, 3 P.3d
695. To put the claim simply, Plaintiffs are
alleging that Rehoboth benefitted from the
purported class members” uncompensated
work and that it would be unjust under the
circumstances for Rehoboth to retain the
benefit of the free labor.

{26} At the outset, we observe that if Re-
hoboth’s employees followed the handbook
and policy on meal breaks, they should not
have, in the usual course, worked through
their meal breaks. In fact, use of the “no
lunch” button or the other methods by which
an employee can ensure payment would only
be necessary in the event that an employee
works through his or her meal break. Thus,
according to Plaintiffs, an instance in which
an employee works through a meal break,
and is not compensated for doing so, raises
the following questions. Can Rehoboth, as a
matter of law, defend its failure to pay for the
meal breaks by the mere presence of the “no
lunch” button? Were the employees subject
to a culture or mindset that discouraged
them from utilizing the “no lunch” button?
And were Rehoboth’s staffing levels such that
employees could not take their meal break?
{27} 'The answers to these questions, ac-
cording to Plaintiffs, constitute common
contentions that will resolve issues central to
Plaintiffs’ unjust enrichment claim. In other
words, Plaintiffs’ argument is that Rehoboth
benefitted from the employees’ uncompen-
sated work and that it would be unjust to al-
low Rehoboth to retain that benefit where the
free work resulted from Rehoboth’s staffing
issues and concomitant discouragement of
employees from using the “no lunch” option.

“Rule 1-023 is identical to its federal counterpart. Brooks, 2004-NMCA-134, € 8. “Hence, we can look to the federal law for guid-
ance in determining the appropriate legal standards to apply to the Rule” Id.
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The district court disagreed, determining
that these answers would not resolve the
unjust enrichment claim in one stroke. See
Dukes, 564 U.S. at 350.

{28} Normally, we would review whether
the district court erred in its commonality
determination. However, the district court,
in an abundance of caution, went on to ana-
lyze whether common issues predominate
for purposes of Rule 1-023(B)(3). As we
noted above, the commonality requirement
is usually subsumed by the predominance
requirement. See Berry, 2004-NMCA-116,
¢ 42. And for the reasons that follow, even
if we assume that there are common issues
that satisfy the commonality requirement,
we conclude that the district court did not
err in finding that Plaintiffs did not establish
predominance.

{29} “The end goal of the predominance
inquiry is to determine whether a proposed
class is sufficiently cohesive to warrant adju-
dication by representation.” Id. § 47 (internal
quotation marks and citation omitted). Gen-
erally, “predominance may be found when
the issues in the class action that are subject
to generalized proof, and thus applicable to
the class as a whole, predominate over those
issues that are subject only to individualized
proof”” Id. 4 48 (omission, internal quotation
marks, and citation omitted). As a result,
“the predominance requirement brings
into primary focus the plaintiffs’ proposed
methods of proof at trial of the elements of
their claims” Armijo, 2007-NMCA-120, ¢
32 (internal quotation marks and citation
omitted).

{30} The questions for the district court,
then, were whether Plaintiffs common al-
legations that the employees worked through
their meal breaks because Rehoboth’s staft-
ing levels required them to and that the
employees did not seek compensation for
such work because of a culture that discour-
aged the use of the “no lunch” button were
not only susceptible to common proof, but
also whether those issues predominated
over issues subject to individualized proof.
See Berry, 2004-NMCA-116, ¢ 49 (observ-
ing that the predominance inquiry should
focus on the relationship between common
and individual issues). The district court
resolved the second question in the negative,
stating that “issues requiring individualized
proof predominate . . . Plaintiff[s’] claims?”
The district court reached this conclusion
based on Plaintiffs’ failure to present a
methodology by which they intended to
prove their allegations on a classwide basis
and on the individualized defenses available
to Rehoboth. See id. 4 50 (“The focus for the

district court is whether the proof at trial
will be predominantly common to the class
or primarily individualized.”).

{31} We can see no abuse of discretion on
the part of the district court in this regard.
Specifically, even if we were to assume that
the culture issue is susceptible to common
proof, through testimony that supervisors
discouraged employees from using the “no
lunch” button, we are not convinced that the
understaffing question can be answered by
common proof. That is, proving classwide
liability on that point presents particular
problems where the putative class encom-
passes a variety of positions and shifts and
where each instance of understaffing may
depend on, as Rehoboth argues, the number
of patients and the amount of staff on duty
on any given shift. While we are not certain
that these issues can never be established by
common proof, the district court found that
Plaintiffs here failed to offer any methodol-
ogy by which they intend to prove, by com-
mon evidence, that Rehoboth’s understaffing
resulted in unjust enrichment.

{32} Our review of Plaintiffs’ briefing, both
in the district court and in this Court, bears
this out. Plaintiffs address their proposed
methods of proof in two ways. First, Plaintiffs
cite Romero, stating somewhat matter-of-
factly that “[t]he questions common to the
class are, as in Romero, subject to common
proof” However, Plaintiffs do not in any way
describe how the common questions particu-
lar to this case will be proven, or indeed how
Plaintiffs’ nondescript proposed methods
of proof compare with those in Romero. We
note that in Romero, the plaintiffs met their
predominance burden by showing wide-
spread antitrust injury to the class through
presentation of various methodologies, in-
cluding correlation analysis via an economic
expert. 2005-NMCA-035, €9 90-91. In this
sense, Plaintiffs’ citation to Romero actually
serves to underscore the lack of methodol-
ogy proposed here. Second, Plaintiffs refer to
representative testimony, citing Tyson Foods,
Inc. v. Bouaphakeo, ___ U.S. ___,136S. Ct.
1036 (2016), as supplemental authority. We
note that the United States Supreme Court
stated in Tyson Foods that “[w]hether a rep-
resentative sample may be used to establish
classwide liability will depend on the purpose
for which the sample is being introduced and
on the underlying cause of action[,]” and
concluded that

“[t]he fairness and utility of statistical meth-
ods in contexts other than those presented
here will depend on facts and circumstances
particular to those cases” Id. at 1049. Aside
from a relatively bare bones presentation

regarding representative testimony, Plain-
tiffs have not provided us with the facts and
circumstances that would justify the use
of representative testimony here. In fact,
Plaintiffs have not put forth what form their
purported representative testimony would
take or how it would be used to establish
classwide liability. This Court has no duty
to review an argument that is not adequately
developed. Headley v. Morgan Mgmt. Corp.,
2005-NMCA-045, ¢ 15, 137 N.M. 339, 110
P.3d 1076 (declining to entertain a cursory
argument that included no explanation of
the party’s argument and no facts that would
allow this Court to evaluate the claim). “To
rule on an inadequately briefed issue, [the
appellate courts] would have to develop the
arguments itself, effectively performing the
parties’ work for them.” Elane Photography,
LLC v. Willock, 2013-NMSC-040, ¢ 70, 309
P.3d 53. “This creates a strain on judicial
resources and a substantial risk of error. It is
of no benefit either to the parties or to future
litigants for [the appellate courts] to promul-
gate case law based on our own speculation
rather than the parties’ carefully considered
arguments.” Id.

{33} We conclude that sufficient evidence
supports the district court’s finding that
Plaintiffs have failed to produce any meth-
odology by which they intend to establish
classwide liability—in particular, that staffing
issues caused each purported class member
to work through meal breaks uncompen-
sated—whether through representative
testimony, statistical evidence, expert tes-
timony, or otherwise. We therefore cannot
fault the district court for concluding that
Plaintiffs did not meet their burden to dem-
onstrate that common issues predominate
over individual ones. Consequently, we are
satisfied that the district court did not abuse
its discretion by denying class certification.
CONCLUSION

{34} For the reasons stated above, we
reverse the district court’s denial of condi-
tional certification for Plaintiffs’ collective
action under the MWA, and we aftirm the
district court’s denial of class certification
for Plaintiffs’ unjust enrichment claim.
{35} ITIS SO ORDERED.

DANIEL J. GALLEGOS, Judge

WE CONCUR:
STEPHEN G. FRENCH, Judge
EMIL J. KIEHNE, Judge
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OCTOBER 26-28, 2018 &
NOVEMBER 2-4, 2018

Participants must attend both

30 GENERAL CREDITS
weekends

2 ETHICS/PROFESSIONAL CREDITS

INSTRUCTORS

This is an intensive 2 weekend Dathan Weems & Cynthia Olson

“learning by doing” course offered
by the School of Law

) FRIDAY 1:30pmto 6:30pm
to memb.ers of the legal profession, SATURDAY 9:00am to 6:00pm
community members, and current, SUNDAY 9:00am to3:00pm

upper class law students. Training
tools include mediation simulations
and debriefings, professional
demonstrations, videotapes, small
and large group discussions and

Community enroliment is limited to nine, so
register now for this valuable opportunity to
learn the skill and art of mediation!

Register by October 4, 2018 for $995.00

guest speakers.
After October 4, 2018 for $1095.00

FOR MORE INFORMATION & ON-LINE REGISTRATION VISIT:
HTTPS: http://lawschool.unm.edu/mediation/

David Stotts

Attorney at Law

Business Litigation
Real Estate Litigation

242-1933

Meditation, Prayer, & the Practice of Law

Join Kerry Morris for a 6 week class exploring the integration of the
western spiritual practices of meditation and prayer with the practice of law.

Thursdays, 12pm to 1pm « September 20 through October 25
Space is limited to 10 participants
The State Bar of New Mexico, 5121 Masthead NE, Albuquerque, NM

To register or for more information contact Kerry Morris:
kmorris@abglawclinic.com « (505) 842-1362

This program is sponsored by Kerry Morris, Esq. Use of space at the Bar Center
is not an endorsement of the program by the State Bar of New Mexico.

Caren I. Friedman
APPELLATE SPECIALIST

505/466-6418
cf@appellatecounsel.info

WILLIAM A. SANCHEZ

Retired District Judge

Mediation, Arbitration
and Settlement Facilitation
=
Over 21 years experience on the District Court Bench
as Trial Judge. Special Master Services also available.

Offices in Albuquerque and Los Lunas
SANCHEZ SETTLEMENT & LEGAL SERVICES LLC

(505) 720-1904 « sanchezsettled@gmail.com * www.sanchezsettled.com
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BRUCESROSS

N\

Estate & Trust Disputes
Financial Elder Abuse
Expert Witness Services

BruceSRossMediation.com

MEDIATION

(818) 334-9627

Classified

Bespoke lawyering for a new millennium
THE BEZPALKO LAW FIRM
Legal Research

Tech Consulting
(505) 341-9353
www.bezpalkolawfirm.com

Visit the
State Bar of
New Mexico’s
website

www.nmbar.org

Divorce Lawyers - Incredible
Opportunity w/ New Mexico Legal
Group

New Mexico Legal Group, a cutting edge
divorce and family law practice is adding one
more divorce and family law attorney to its
existing team (David Crum, Cynthia Payne,
Twila Larkin, Bob Matteucci, Kim Padilla and
Amy Bailey). We are looking for one super cool
lawyer to join us in our mission. Why is this an
incredible opportunity? You will build the very
culture and policies you want to work under;
You will have access to cutting edge market-
ing and practice management resources; You
will make more money yet work less than your
contemporaries; You will deliver outstanding
services to your clients; You will have FUN!
(at least as much fun as a divorce attorney can
possibly have). This position is best filled by an
attorney who wants to help build something
extraordinary. This will be a drama free envi-
ronment filled with other team members who
want to experience something other than your
run of the mill divorce firm. Interested candi-
dates: send whatever form of contact you think
is appropriate, explaining why you are drawn
to this position and how you can be an asset to
the team, to Dcrum@NewMexicoLegalGroup.
com. All inquiries are completely confidential.
We look forward to hearing from you!

Associate Attorney

Terry & deGraauw P.C,, a divorce and fam-
ily law firm, is seeking a qualified associate
attorney with strong work ethic, compas-
sion and commitment to teamwork. One to
three years of experience preferred but not
required. Benefits offered include competi-
tive salary, as well as health, dental, vision
and disability insurance, 401(k) plan and
performance-based bonuses. Replies are
confidential. Please email resume to Jennifer
deGraauw at jmd@tdgfamilylaw.com.

Lawyer Position

Guebert Bruckner Gentile P.C. seeks an attor-
ney with up to five years' experience and the
desire to work in tort and insurance litigation.
If interested, please send resume and recent
writing sample to: Hiring Partner, Guebert
Bruckner Gentile P.C., P.O. Box 93880, Al-
buquerque, NM 87199-3880. All replies are
kept confidential. No telephone calls please.

Assistant City Attorney

The City of Albuquerque Legal Department is
hiring an Assistant City Attorney to provide
legal services to the City’s Department of Mu-
nicipal Development (“DMD?”). The area of
focus includes, but is not limited to: contract
drafting, analysis, and negotiations; regula-
tory law; procurement; general commercial
transaction issues; intergovernmental agree-
ments; dispute resolution; and civil litigation.
Attention to detail and strong writing sKkills
are essential. Five (5)+ years’ experience is
preferred and must be an active member of
the State Bar of New Mexico, in good stand-
ing. Please submit resume and writing sample
to attention of “Legal Department DMD
Assistant City Attorney Application” c/o
Angela M. Aragon, Executive Assistant/HR
Coordinator; P.O. Box 2248, Albuquerque,
NM 87103, or amaragon@cabq.gov.

Associate Attorney

Scott & Kienzle, P.A. is hiring an Associate
Attorney (0 to 10 years experience). Associ-
ate Attorney will practice in the areas of
insurance defense, subrogation, collections,
creditor bankruptcy, and Indian law. Associ-
ate Attorney needed to undertake significant
responsibility: opening a file, pretrial, trial,
and appeal. Lateral hires welcome. Please
email a letter of interest, salary range, and
résumé if interested to paul@kienzlelaw.com.

El Paso Metropolitan Planning
Organization (EPMPO)

Job Announcement

This is not a Civil Service position. El
Paso Metropolitan Planning Organization
(EPMPO) is seeking a qualified candidate
for the position of MPO Attorney. The ideal
candidate will perform complex professional
legal work concerning the compliance and
interpretation of federal and state laws, rules
and regulations governing the development
and financing of transportation projects.
Candidate must have a Juris Doctorate De-
gree from an accredited law school and five (5)
years of professional experience in municipal
law. Experience must include representation
of a not-for-profit agency, local government,
or political subdivision that administers fed-
eral grant funds. Must be licensed to practice
law in the State of Texas in good standing.
Interested candidates should visit our website
at www.elpasotexas.gov to view detailed job
description and to apply on-line. Applicants
are encouraged to apply immediately. This
position will close when a preset number of
qualified applications have been received.

Senior Associate Attorney

Hicks & Llamas, PC, an AV Preeminent
Rated litigation law firm in El Paso, Texas
with significant practice in Texas and New
Mexico seeks a Junior Associate with one
to four years of experience and a Senior As-
sociate attorney with five or more years of
experience in litigation and/or healthcare
law and strong research and writing skills.
Prefer someone with first chair experience.
Both positions requires detail-oriented and
self-motivated participation in all stages of
medical malpractice and other civil litigation
matters. Must be licensed in Texas and New
Mexico. Introductory letter, resume, and
writing sample required. Salary is dependent
upon experience. Contact us via email at:
stewart@HandLlaw.com
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Attorney Senior (FT At-Will) #44836
Center For Self Help And Dispute
Resolution

The Second Judicial District Court is ac-
cepting applications for an At-Will Attorney
Senior. This position serves as the Director for
the Center for Self Help and Dispute Resolu-
tion and supervises eight (8) employees. The
Center staffis responsible for providing legal
information to self-represented litigants in
a variety of civil (i.e. name change, license
reinstatement), family (i.e. divorce, kinship
guardianship, parentage), and children’s
(i.e. step parent adoption, emancipation)
court case types. The Center staff also co-
ordinates the settlement facilitation and
arbitration programs for the Court. Ensure
staff is up to date on appropriate legal forms
and procedures. This position is expected
to innovate and implement new programs,
as appropriate, maintain or revise current
programs to meet the changing needs of the
Court and have a demonstrated ability to
effectively communicate with non-lawyers/
self-represented litigants both orally and in
writing; and work with a variety of people to
include judges, administrators, paralegals,
professionals in the community, and the
general public. May perform other duties as
assigned in support of general operations of
Second Judicial District Court. Qualifica-
tions: Must be a graduate of a law school
meeting the standards of accreditation of
the American Bar Association; possess and
maintain alicense to practice law in the State
of New Mexico. Experience: If assigned the
supervision of one legal staff employee, five
years of experience in the practice of appli-
cable law, of which one year must have been
asasupervisor. For a complete job description
go to www.nmcourts.gov. TARGET SAL-
ARY: $39.399 hourly, plus benefits. Send ap-
plication or resume supplemental form with
proof of education and writing sample to the
Second Judicial District Court, Human Re-
source Office, P.O. Box 488 (400 Lomas Blvd.
NW), Albuquerque, NM, 87102. Applications
without copies of information requested on
the employment application will be rejected.
Application and resume supplemental form
may be obtained on the Judicial Branch web
page at www.nmcourts.gov. Resumes will not
be accepted in lieu of application. CLOSES:
September 10, 2018 at 5:00 p.m.

Full-time Law Clerk

United States District Court, District of New
Mexico, Las Cruces, Full-time Law Clerk,
assigned to Judge Gregory Fouratt, $61,218
to $113,428 DOQ. Approx. two-year term,
potential to become career law clerk. See full
announcement and application instructions
at www.nmd.uscourts.gov. Successful ap-
plicants subject to FBI & fingerprint checks.
EEO employer.

Deputy District Attorney

Immediate opening for a Deputy District
Attorney. Working with a great team of pro-
fessionals and a manageable caseload - we
have a position available in our Las Vegas,
NM office. Requirements include: Must be
licensed in New Mexico, plus a minimum
of six (6) years of prosecution experience.
If you are interested in learning more about
the position or wish to apply, please forward
your letter of interest and resumé to Richard
D. Flores, District Attorney, c/o Mary Lou
Umbarger, Office Manager, P.O. Box 2025,
Las Vegas, New Mexico 87701; e-mail: mum-
barger@da.state.nm.us Salary will be based
on experience, and in compliance with the
District Attorney’s Personnel and Compen-
sation Plan.

Real Estate Attorney

Aldridge Pite, LLP is a multi-state law firm
that focuses heavily on the utilization of tech-
nology to create work flow synergies with its
clients and business partners. Aldridge Pite
is a full-service provider of legal services to
depository and non-depository financial
institutions including banks, credit unions,
mortgage servicing concerns, institutional
investors, private firms, and other com-
mercial clients. A|P seeks an attorney for its
small uptown office. Duties include managing
high-volume real estate and collection cases
from inception to completion, attend court
and arbitration hearings and participate in
mediations. Must be detail oriented, have
excellent communication skills, be able to
manage and prioritize large caseloads and
have a self-starting and positive attitude.
For full job description and to apply please
see www.aldridgepite.com click on Careers.

Trial Attorney

Opportunity for immediate trial experience.
If you enjoy the small community feel and
working with a great team of professionals,
we have a Trial Attorney position available in
our Las Vegas, NM office. Must be licensed
in New Mexico, plus a minimum of two (2)
years as a practicing attorney, or one (1) year
asa prosecuting attorney. If you are interested
in learning more about the position or wish
to apply, please forward your letter of inter-
est and resumé to Richard D. Flores, District
Attorney, c/o Mary Lou Umbarger, Office
Manager, P.O. Box 2025, Las Vegas, New
Mexico 87701; e-mail: mumbarger@da.state.
nm.us Salary will be based on experience, and
in compliance with the District Attorney’s
Personnel and Compensation Plan.

Lawyer Position

Brennan & Sullivan, P.A. is seeking an at-
torney, full or part-time, to handle civil liti-
gation, primarily defending civil rights and
employment lawsuits. If interested, please
send a resume to: Kerrie@brennsull.com. All
replies are kept confidential.

Litigation Attorney

With 42 offices and over 1,200 attorneys,
Lewis Brisbois is one of the largest and most
prestigious law firms in the nation. Our
Albuquerque office is seeking associates
with a minimum of five years of litigation
defense experience handling litigation mat-
ters. Candidates must have credentials from
ABA approved law school, be licensed by
the New Mexico state bar, and have excel-
lent writing skills. Duties include but are
not limited to independently managing a
litigation caseload from beginning to end,
communicating with clients and providing
timely reporting, appearing at depositions
and various court appearances and working
closely with other attorneys and Partners on
matters. Please submit your resume along
with a cover letter and two writing samples to
phxrecruiter@lewisbrisbois.com All resumes
will remain confidential. LBBS does not ac-
cept referrals from employment businesses
and/or employment agencies with respect
to the vacancies posted on this site. All em-
ployment businesses/agencies are required
to contact LBBS's human resources depart-
ment to obtain prior written authorization
before referring any candidates to LBBS.
The obtaining of prior written authorization
is a condition precedent to any agreement
(verbal or written) between the employment
business/ agency and LBBS. In the absence
of such written authorization being obtained
any actions undertaken by the employment
business/agency shall be deemed to have been
performed without the consent or contractual
agreement of LBBS. LBBS shall therefore not
be liable for any fees arising from such ac-
tions or any fees arising from any referrals by
employment businesses/agencies in respect of
the vacancies posted on this site.

Associate Attorney

Riley, Shane & Keller, P.A., an AV-rated de-
fense firm formed in 1982 in Albuquerque,
seeks an associate attorney for an appellate/
research and writing position. We seek a
person with appellate experience, an interest
in legal writing and strong writing skills. The
position will be full-time with flexibility as
to schedule and an off-site work option. We
offer an excellent salary and benefits package.
Please submit a resume, references and writ-
ing samples to 3880 Osuna Rd., NE, Albu-
querque, NM 87109 c/o Office Manager, (fax)
505-883-4362 or mvelasquez@rsk-law.com

Associate Attorney

Trenchard & Hoskins in Roswell, NM is seek-
ing a New Mexico licensed associate attorney
with experience in plaintiff litigation in our
Roswell, NM office. Please send your cover
letter, resume, writing sample and transcripts
to royce.hoskins@gmail.com. All inquiries
will be kept confidential.
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Compliance Manager

The University of New Mexico’s Office of
Equal Opportunity (OEO) seeks a highly
qualified professional committed to diversity
and civil rights for the role of Compliance
Manager. Duties include investigating Titles
IX and VII, ADA, and other civil rights
issues, creating and providing training on
all EEO and Affirmative Action initiatives
laws, managing four investigators, ensuring
data integrity of OEO’s case management
system, and assisting OEO Director with of-
fice oversight. Prefer applicants have a J.D.,
supervisory experience, civil rights or em-
ployment law experience and a demonstrated
commitment to diversity, social justice and
civil rights in work history. Apply via UNM
Jobs. EEO employer.

Full-Time Paralegal or

Legal Assistant

Egolf + Ferlic + Harwood is looking to hire
a full-time paralegal or legal assistant. Ap-
plicants much be tech-savvy, have strong
follow-through and communication skills,
and be willing to work in a fast-paced and dy-
namic environment. Preference will be given
to a candidate with knowledge of family law,
federal and state civil rules of procedure, and
e-filing systems. You may send your letter of
interest and resume to our firm administra-
tor, Manya Snyder at Manya@EgolfLaw.com.

Official Publication of the State Bar of New Mexico

BAR BULLETIN

All advertising must be submitted
via e-mail by 4 p.m. Wednesday,
two weeks prior to publication
(Bulletin publishes every Wednesday).
Advertising will be accepted for
publication in the Bar Bulletin in
accordance with standards and
ad rates set by the publisher and
subject to the availability of space.
No guarantees can be given as to
advertising publication dates or
placement although every effort will
be made to comply with publication
request. The publisher reserves the
right to review and edit ads, to
request that an ad be revised prior
to publication or to reject any ad.
Cancellations must be received by
10 a.m. on Thursday, 13 days prior
to publication.

For more advertising information,
contact: Marcia C. Ulibarri at
505-797-6058 or email
mulibarri@nmbar.org

Part-time Legal Assistant

Part-time Legal Assistant for insurance
defense downtown law firm. 3+ years ex-
perience. Strong organizational skills and
attention to detail necessary. Must be familiar
with Outlook and Word. Hourly wage DOE,
flexible hours. E-mail resume to: kayserk@
civerolo.com; fax resume to 505-764-6099;
or, mail to Civerolo, Gralow & Hill, PA, P.O.
Box 887, Albuquerque NM 87103.

Paralegal - Incredible Opportunity
w/ New Mexico Legal Group

New Mexico Legal Group, a cutting edge
divorce and family law practice is looking for
one more paralegal to join our team. Why is
this an incredible opportunity? You will be
involved in building the very culture and
policies that you want to work under. We are
offer great pay, health insurance, automatic
3% to your 401(k), vacation and generous
PTO. And we deliver the highest quality rep-
resentation to our clients. But most impor-
tantly, we have FUN! Obviously (we hope it’s
obvious), we are looking for candidates with
significant substantive experience in divorce
and family law. People who like drama free
environments, who communicate well with
clients, and who actually enjoy this type of
work will move directly to the front of the
line. Interested candidates should send a
resume and cover letter explaining why you
are perfect for this position to DCrum@New-
MexicoLegalGroup.com.com The cover letter
is the most important thing you will send, so
be creative and let us know who you really
are. We look forward to hearing from you!

Paralegal

The City of Albuquerque Legal Department
is seeking a Paralegal to assist an assigned
attorney or attorneys in performing substan-
tive civil administrative legal work from
time of inception through resolution and
perform a variety of paralegal duties, such
as summarizing expert testimony, prepar-
ing discovery, researching federal and state
regulatory law, and drafting pleadings in
complex administrative law cases. Experience
and knowledge of handling discovery in ac-
counting and engineering issues is preferred.
Please apply at https://www.governmentjobs.
com/careers/cabq. Position positing closes
September 5, 2018.

Paralegal

Litigation Paralegal with minimum of 3- 5
years’ experience, including current work-
ing knowledge of State and Federal District
Court rules, online research, trial prepara-
tion, document control management, and
familiar with use of electronic databases and
related legal-use software technology. Seek-
ing skilled, organized, and detail-oriented
professional for established commercial civil
litigation firm. Email resumes to e_info@
abrfirm.com or Fax to 505-764-8374.

Legal Assistant

Small defense firm in search of a self-mo-
tivated legal assistant. The right individual
must be skilled in using Microsoft applica-
tions including Word, Excel and Exchange.
Experience in general civil litigation is a
must. Competitive pay and benefits. Please
fax resumes to (505) 842-5713, attention
Hiring Partner.

Board Certified Orthopedic Surgeon
Board certified orthopedic surgeon avail-
able for case review, opinions, exams. Rates
quoted per case. Owen C DeWitt, MD,
odewitt@alumni.rice.edu

Services Wanted

Special Master Sought

Law Office of Stephen B. Waller, LLC seeks
information (including prior experience
and fee/cost schedule) regarding individuals
qualified for court appointment as Special
Master to conduct foreclosure sales in Central
New Mexico. Contact Stephen at swaller@
wallernm.com.

Office Space

Offices Available To Rent

Two furnished offices available to rent in a re-
cently renovated space at 1100 Fourth St. NW.
Cubicles available for an assistant if needed.
Access to wi-f, conference room and kitchen.
Located two blocks from courthouses in an
easily accessible area with off street parking
on site. Please contact Catherine at (505)
243-1676.

Plaza500

Fully furnished, IT-enabled office space that
can grow with your business. Visit our pro-
fessional office suite located on the 5th floor
of the prestigious Albuquerque Plaza office
building at 201 Third Street NW. Contact
Sandee at 505-999-1726.

Miscellaneous

Want To Purchase

Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557,
Denver, CO 80201
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Check your mail for your copy of the

IRECTORY

Featuring helpful information
for every attorney practicing
in New Mexico:

« State Bar programs, services and
contact information

* An extensive list of courts and
government entities in New Mexico

» A summary of license
requirements and deadlines

» A membership directory of active,
inactive, paralegal and law student
members

= R
& SRS

Directories will be mailed to active members
by the end of July.

Don'’t forget the extra copies for your staff!
www.nmbar.org/directory

STATE BAR
I of NEW MEXICO
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The NEW MEXICO
STATE BAR FOUNDATION
invites you to participate in the

Oct. I5
Tanoan Country Club, Albuquerque

All proceeds benefit the
State Bar Foundation.

Contests for men and women * Networking opportunities * Breakfast provided
Awards and lunch to follow tournament

Register today!
4 NEW MEXICO www.nmbar.org/golftournament

/. STA\TE BAR FOUNDA‘HON Ask about sponsorship opportunities.

Stephanie Wagner
swagner@nmbar.org * 505-797-6007
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