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Workshops and Legal Clinics 
March

21 
Family Law Clinic  
10 a.m.–1 p.m., Second Judicial District 
Court, Albuquerque, 1-877-266-9861

28 
Consumer Debt/Bankruptcy Workshop  
6–9 p.m., State Bar Center, Albuquerque, 
505-797-6094

April

4 
Divorce Options Workshop  
6–8 p.m., State Bar Center, Albuquerque, 
505-797-6022

4 
Civil Legal Clinic  
10 a.m.–1 p.m., Second Judicial District 
Court, Albuquerque, 1-877-266-9861

11 
Common Legal Issues for Senior Citizens 
Workshop  
10–11:15 a.m., Mora Senior  Center, Mora, 
1-800-876-6657

Meetings
March

23 
Immigration Law Section Board 
Noon, New Mexico Immigrant Law Center, 
Albuquerque

24 
Young Lawyers Division Board 
10 a.m., State Bar Center

27 
Intellectual Property Law Section Board 
Noon, Lewis Roca Rothgerber Christie, 
Albuquerque

27 
Appellate Practice Section Board 
Noon, teleconference

28 
Natural Resources, Energy and 
Environmental Law Section Board 
Noon, teleconference

29 
Trial Practice Section Board 
Noon, Spenle Law Firm, Albuquerque
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About Cover Image and Artist: Barbara Meikle is an artist who paints the simple world outside of her door in Tesuque, 
N.M. Meikle has been an artist from childhood, sketching the horses she loved and took care of in order to ride. True to 
her art, in college she earned a bachelor’s degree in painting and printmaking at the University of Denver and studied 
watercolor at Cambridge University in England. Her dream was always to make her living as an artist and in 1990, she 
returned to New Mexico to pursue that dream. Meikle’s art may project peace and harmony exemplified as a colorful 
burro or explode in the riot of energy of galloping horses. Enveloping skies of yellow, pink and white may hover over a 
majestic dark blue mountain that smolders with mystery, or stalks of prayerful flowers may reach for distant stars in an 
attitude of happy reverence. For more of her work, visit Barbara Meikle Fine Art in Santa Fe or www.meiklefineart.com.
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Notices
Professionalism TipCourt News

New Mexico Supreme Court
Judicial Standards  
Commission 
Seeking Commentary on  
Proposed Amended Rules
 The Commission has completed a 
comprehensive review and revision of 
its procedural rules. Commentary on the 
proposed amendments is requested from 
the bench, bar and public. The deadline 
for public commentary has been extended 
to May 18. To be fully considered by the 
Commission, comments must be received 
by that date and may be sent either by 
email to rules@nmjsc.org or by mail to 
Judicial Standards Commission, PO Box 
27248, Albuquerque, NM 87125-7248. To 
download a copy of the proposed amended 
rules, visit nmjsc.org/recent-news/. 

Supreme Court Law Library
Hours and Information
 The Supreme Court Law Library is open 
to any individual in the legal community 
or public at large seeking legal informa-
tion or knowledge. The Library's staff of 
professional librarians is available to assist 
visitors. The Library provides free access 
to Westlaw, Lexis, NM OneSource and 
HeinOnline on public computers. Search 
the online catalog at https://n10045.eos-
intl.net/N10045/OPAC/Index.aspx. Visit 
the Library at the Supreme Court Building, 
237 Don Gaspar, Santa Fe NM 87501. 
Learn more at lawlibrary.nmcourts.gov or 
by calling 505-827-4850.
Hours of Operation
 Monday–Friday  8 a.m.–5 p.m.
Reference and Circulation
 Monday–Friday 8 a.m.–4:45 p.m.

New Mexico Court of Appeals
Investiture Ceremony for Judge 
Daniel J. Gallegos
 The New Mexico Court of Appeals
cordially invites members of the legal com-
munity to attend the investiture of Judge 
Daniel J. Gallegos at 4 p.m., March 23, at the 
National Hispanic Cultural Center, Bank 
of America Theatre, 1701 4th Street, SW, 
Albuquerque. A reception will immediately 
follow the ceremony in Salon Ortega.

Second Judicial District Court
Destruction of Tapes 
 Pursuant to the judicial records reten-
tion and disposition schedules, the Second 

With respect to my clients:

I will advise my client against pursuing matters that have no merit.

exercised a peremptory excusal under 
Rule 1-088.1 or Rule 10-162 NMRA 
in a case being reassigned in this mass 
reassignment will have 10 business days 
from March 21 to excuse Judge Sarah V. 
Weaver. 

U.S. District Court for the  
District of New Mexico
U.S. Magistrate Judge Vacancy
 The Judicial Conference of the United 
States has authorized the appointment 
of a part-time United States Magistrate 
Judge for the District of New Mexico at 
Roswell, New Mexico. This authorization 
is contingent upon the appointment of 
incumbent Magistrate Judge Joel Carson 
as a circuit judge to the U.S. Tenth Circuit 
Court of Appeals. The current annual 
salary of the position is $56,607 effective 
April 1 commensurate with the annual 
caseload for this position. The term of of-
fice is four years. The U.S. magistrate judge 
application form and the full public notice 
with application instructions are available 
from the Court’s website at www.nmd.
uscourts.gov or by calling 575-528-1439. 
Applications must be submitted no later 
than April 3.

state Bar News
Attorney Support Groups
• April 2, 5:30 p.m. 
  First United Methodist Church, 4th and 

Lead SW, Albuquerque (Group meets 
the first Monday of the month.)

• April 9, 5:30 p.m. 
  UNM School of Law, 1117 Stanford NE, 

Albuquerque, King Room in the Law 
Library (Group meets on the second 
Monday of the month.) Teleconference 
participation is available. Dial 1-866-
640-4044 and enter code 7976003#. 

• April 16, 5:30 p.m.
  UNM School of Law, 1117 Stanford 

NE, Albuquerque, King Room in the 
Law Library (Group meets the third 
Monday of the month.) Teleconference 
participation is available. Dial 1-866-
640-4044 and enter code 7976003#.

For more information, contact Latisha 
Frederick at 505-948-5023 or 505-453-
9030 or Bill Stratvert at 505-242-6845.

Judicial District Court will destroy tapes of 
proceedings associated with the following 
civil and criminal cases:
1. d-202-CV-1992-00001 through 
 d-202-CV-1992-11403
2. d-202-CV-1993-00001 through 
 d-202-CV-1993-11714
3. d-202-CV-1994-00001 through 
 d-202-CV-1994-10849
4. d-202-CV-1995-00001 through 
 d-202-CV-1995-11431
5. d-202-CV-1996-00001 through 
 d-202-CV-1996-12005
6. d-202-CV-1997-00001 through 
 d-202-CV-1997-12024
7. d-202-CR-1983-36058 through 
 d-202-CR-1983-37557
8. d-202-CR-1984-37558 through 
 d-202-CR-1984-39151
9. d-202-CR-1985-39152 through 
 d-202-CR-1985-40950
10. d-202-CR-1986-40951 through 
 d-202-CR-1986-42576
Attorneys who have cases with proceed-
ings on tape and wish to have duplicates 
made should verify tape information 
with the Special Services Division 505-
841-7401 from 10 a.m.–2 p.m., Monday 
through Friday. Aforementioned tapes will 
be destroyed after March 31.

Tenth Judicial District Court
Destruction of Exhibits
 The Tenth Judicial District court 
County of Quay will destroy exhibits in 
domestic relations cases for years 1979-
2013. Exhibits may be retrieved through 
April 30 by calling 575-641-4422.

Eleventh Judicial District 
Court
Mass Reassignment
 Effective March 5, the chief judge of 
the Eleventh Judicial District Court has, 
pursuant to her authority in Rule 23-109 
NMRA, directed a mass reassignment of 
cases due to the appointment of Judge 
Sarah V. Weaver to the bench in Divi-
sion III. With the exception of abuse and 
neglect cases which are being individu-
ally reassigned, all other cases currently 
assigned to Division III are reassigned to 
Judge Weaver. Parties who have not yet 

mailto:rules@nmjsc.org
https://n10045.eos-intl.net/N10045/OPAC/Index.aspx
https://n10045.eos-intl.net/N10045/OPAC/Index.aspx
https://n10045.eos-intl.net/N10045/OPAC/Index.aspx
http://www.nmd
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Public Law Section
Accepting Award Nominations
 The Public Law Section is accepting 
nominations for the Public Lawyer of 
the Year Award, which will be presented 
at the state capitol at 4 p.m. on April 27. 
Visit www.nmbar.org/publiclaw to view 
previous recipients and award criteria. 
Nominations are due no later than 5 p.m. 
on April 9. Send nominations to Section 
Chair Chris Melendrez at cmelendrez@
cabq.gov. The selection committee will 
consider all nominated candidates and 
may nominate candidates on its own. 

Young Lawyers Division
UNMSOL Summer Fellowship 
Open Now
 The YLD offers two $3,000 summer fel-
lowships to UNM School of Law students 
who are interested in working in public 
interest law or the government sector. The 
fellowship awards are intended to provide 
the opportunity for law students to work 
for public interest entities or in the govern-
ment sector in an unpaid position. To be 
eligible, applicants must be a current law 
student in good standing. Applications for 
the fellowship must include: 1) a letter of 
interest that details the student’s interest 
in public interest law or the government 
sector; 2) a résumé; and 3) a written offer 
of employment for an unpaid legal posi-
tion in public interest law or the govern-
ment sector for the summer. Applications 
containing offers of employment that are 
contingent upon the successful comple-
tion of a background check will not be 
considered unless verification of the suc-
cessful completion of the background 
check is also provided. Email applications 
to Breanna Henley at bhenley@nmbar.org 
by 5 p.m., March 23 for consideration. 

uNM sChool of law
Law Library Hours 
Through May 12
Building and Circulation
 Monday–Thursday  8 a.m.–8 p.m.
 Friday 8 a.m.–6 p.m.
 Saturday 10 a.m.–6 p.m.
 Sunday noon–6 p.m.
Reference
 Monday–Friday 9 a.m.–6 p.m.

Human Rights and the Global 
Climate Regime
 Atieno Mboya Samandari, postdoc-
toral fellow and adjunct professor at 

Emory University School of Law, will 
present a lecture titled "Human Rights 
and the Global Climate Regime" at 5:15 
p.m. on March 22, in Room 2401 at the 
UNM School of Law, 1117 Stanford NE, 
Albuquerque. Dr. Samandari will discuss 
her upcoming article with the Natural Re-
sources Journal of the UNM School of Law, 
which examines the human rights impli-
cations of the market-based mechanisms 
operationalized under the global climate 
change regime and proposes allocation of 
carbon investment rights for developing 
countries as a means of promoting climate 
justice. In conjunction with this topic, she 
will present an eco-feminist perspective on 
the neoliberal response to climate change. 
The presentation is hosted by the Natural 
Resources Journal of the UNM School of 
Law, the Women’s Law Caucus and the En-
vironmental Law Society. No registration 
is required, and free parking is provided at 
the School of Law. For more information, 
call Laura Burns at 505-277-3253.

Women's Law Caucus
2018 Justice Mary Walters Award 
Dinner
 Join the UNM School of Law Women's 
Law Caucus for the 2018 Justice Mary 
Walters Award Dinner honoring Nancy 
Hollander and Christine Zuni Cruz. The 
event will be at 5:30 p.m., March 21, at the 
UNM Student Union Building Ballroom 
C. To purchase tables or individual seats, 
visit goto.unm.edu/walters.

other Bars
Albuquerque Bar Association
Legislative Preview with Dick 
Minzner
 Dick Minzner will present "Legislative 
Update" (1.0 G) at the Albuquerque Bar 
Association's next membership luncheon 
at noon on April 3 at the Hyatt Regency 
Albuquerque. Lunch will be from 11:30 
a.m.–noon. The cost is $30 for members 
and $40 for non-members. Register online 
at www.abqbar.org.

American Bar Association
Commission on Lawyer  
Assistance Programs
Law Student Wellness Twitter Chat
 Students face myriad issues and stress-
ors as they transition both into law school 
and ultimately from law school into the 
profession. Some students will seek as-

New Mexico Judges and Lawyers  
Assistance Program

A healthier, happier future is a phone call away. 

www.nmbar.org/JLAP

Changed Lives…
  Changing Lives

Judges: 888-502-1289
Attorneys/Law Students:
505-228-1948 • 800-860-4914 

24-Hour 

Helpline

sistance when issues and pressures mount, 
while others will attempt to go it alone. 
This national Twitter Chat aims to encour-
age students to seek help when they need 
it, by addressing questions around stigma, 
bar application character and fitness, and 
anything else on the minds of students 
and those who care about them. Join the 
chat by searching #LawStudentWellness 
on Twitter from 1–2 p.m. ET on March 
28. For more information, visit ambar.org/
lawstudentwellness.

ABA Retirement Funds  
Program
Free Retirement Savings Webinar
 The American Bar Association presents 
a free webinar "Managing Your Retirement 
Savings Through Life's Transitions" from 
11 a.m.–noon MDT on March 27. In this 
presentation, presenters will explore op-
tions and the steps that can be taken to help 
make the right decision for each transition 
including important “to-dos” at each stage. 
To register, visit https://register.gotowebi-
nar.com/register/4229475274529415170.

New Mexico Chapter of the 
Federal Bar Association
Pro Bono Survey
 Do you practice in the federal district 
courts of New Mexico? The New Mexico 
chapter of the Federal Bar Association 
seeks to support the civil pro bono pro-
grams in the U.S. District Courts for the 
District of New Mexico. Consider taking 
10 minutes to complete the following 
survey https://www.surveymonkey.com/r/
QMMZHDD. All answers are voluntary, 
confidential and anonymous. For more 
information about the survey, contact the 

Continued on page 8

http://www.nmbar.org/publiclaw
mailto:bhenley@nmbar.org
http://www.abqbar.org
http://www.nmbar.org/JLAP
https://register.gotowebi-nar.com/register/4229475274529415170
https://register.gotowebi-nar.com/register/4229475274529415170
https://register.gotowebi-nar.com/register/4229475274529415170
https://www.surveymonkey.com/r/
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Legal Education
March

22 2017 Appellate Practice Institute
 6.0 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

22 Where the Rubber Meets the Road: 
The Intersection of the Rules of 
Civil Procedure and the Rules of 
Professional Conduct (2017)

 1.0 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

22 2017 Mock Meeting of the Ethics 
Advisory Committe

 2.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

23 How to Practice Series: Probate and 
Non-probate Transfers

 4.0 G, 2.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

23 Lawyer Well-Being: Call to Action – 
I W.I.L.L Care

 1.0 EP
 Live Seminar, 
 San Juan County Bar
 505 797-6003 (no registration 

required)

23-25 Taking and Defending Depositions 
(Part 2 of 2)

 31.0 G, 4.5 EP
 Live Seminar, 
 Albuquerque
 UNM School of Law
 goto.unm.edu/despositions

26 Trial Know-How! (The Rush to 
Judgment- 2017 Trial Practice 
Section Annual Institute)

 4.0 G, 2.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

26 Legal Malpractice Potpourri (2017)
 1.5 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

26 Conflicts of Interest (2017 
Ethicspalooza)

 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

26 Federal and State Tax Updates 
(2017 Tax Symposium)

 3.5 G
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

27 Lawyer Ethics When Clients Won’t 
Pay Fees

 1.0 EP
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

28 Structuring For-Profit/Non-Profit 
Joint Ventures

 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

28 Cybersleuth: Conducting Effective 
Internet Research (2017)

 4.0 G, 2.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

28 The Ethics of Using Lawyer 
Advertisements Using Social Media 
(2017)

 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

28 Attorney vs. Judicial Discipline 
(2017)

 2.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

28 Human Trafficking (2016)
 3.0 G
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

28 Everything You Need to Know 
About Breastfeeding Law: Rights 
and Accommodations

 1.0 G
 Live Webinar
 Center for Legal Education of NMSBF
 www.nmbar.org

29 Convincing the Jury: Trial 
Presentation Methods and Issue

 1.0 G
 Live Webinar
 Center for Legal Education of NMSBF
 www.nmbar.org

29 Abuse and Neglect Case in 
Children’s Court

 3.0 G
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

29 Basic Guide to Appeals for Busy 
Trial Lawyers

 3.0 G
 Live Webcast/Live Seminar, 

Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

30 What’s the Dirtiest Word in Ethics?
 1.0 EP
 Live Webinar
 Center for Legal Education of NMSBF
 www.nmbar.org

30 Speaking to Win: The Art of 
Effective Speaking for Lawyers

 5.0 G, 1.0 EP
 Live Webcast/Live Seminar, 

Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
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Legal Education www.nmbar.org

Listings in the Bar Bulletin CLE Calendar are derived from course provider submissions. All MCLE approved continuing legal education courses can be listed free of 
charge. Send submissions to notices@nmbar.org. Include course title, credits, location, course provider and registration instructions.

April
3 Drafting Employment Agreements, 

Part 1
 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

4 Drafting Employment Agreements, 
Part 2

 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

5 Veterans Disability Law Bootcamp
 4.7 G
 Live Seminar, Albuquerque
 Vet Defender
 www.lawyershelpingwarriors.com

5-7 Trial Skills College
 15.0 G
 Live Seminar, 
 Albuquerque
 New Mexico Criminal Defense 

Lawyers Assocaition
 www.nmcdla.org

6 2017 Business Law Institute
 5.0 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

6 2017 Health Law Symposium
 6.0 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

6 Uncovering and Navigating Blind 
Spots Before They Become Land 
Mines (2017)

 2.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

6 Deposition Practice in Federal 
Cases (2016)

 2.0 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

6 Complying with the Disciplinary 
Board Rule 17-204

 1.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

10 Closely Held Stock Options, 
Restricted Stock, Etc.

 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

12 Domestic Self-Settled Trusts
 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

13 Fourth Annual Symposium on 
Diversity and Inclusion

 Diversity Issues Ripped from the 
Headlines, II

 5.0 G, 1.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

17 Protecting Client Trade Secrets 
& Know How from Departing 
Employees

 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

18 Equipment Leases: Drafting & UCC 
Article 2A Issues

 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

19 Advanced Mediation
 10.2 G
 Live Seminar, Santa Fe
 David Levin and Barbara Kazen
 505-463-1354

20 Ethically Managing Your Practice 
(2017 Ethicspalooza)

 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

20 Complying with the Disciplinary 
Board Rule 17-204

 1.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org
24 Drafting Ground Leases, Part 1
 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

25 Drafting Ground Leases, Part 2
 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

26 Defined Value Clauses: Drafting & 
Avoiding Red Flags

 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

26 Oil and Gas: From the Basics to 
 In-Depth Topics (2017)
 6.0 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

26 Ethics for Government Attorneys 
(2017)

 2.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

26 Add a Little Fiction to Your Legal 
Writing (2017)

 2.0 G
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

http://www.nmbar.org
mailto:notices@nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.lawyershelpingwarriors.com
http://www.nmcdla.org
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http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
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Community Outreach Committee: Ve-
ronica C. Gonzales-Zamora at vgonzales-
zamora@bhfs.com.

New Mexico Criminal Defense 
Lawyers Association
Trial Skills College
 NMCDLA’s Trial Skills College re-
turns this year with some new features 
including forensic pathology fellows 
who will act as experts during the cross 
and direct examination segments, as well 
as a new case file on eyewitness ID. It is 
approved for 15 general hours of CLE 
credit. This is a great opportunity to de-
velop skills in every aspect of trial—for 
new and seasoned practitioners alike. 
From jury selection to closing argu-
ments, participants work with some of 
the best trial attorneys in the state as 
faculty, dedicated to helping you step up 
your trial game. This 2+ day hands-on 
workshop begins the evening of April 5 

through April 7. It is limited to 36 par-
ticipants, with some spots open to civil 
practice attorneys as well. Visit nmcdla.
org to register by March 23.

New Mexico Women’s Bar  
Association
2018 Henrietta Pettijohn  
Reception
 The New Mexico Women’s Bar As-
sociation invites members of the legal 
profession to attend its annual Henrietta 
Pettijohn Reception Honoring the Hon-
orable Sharon Walton. The 2018 Sup-
porting Women in the Law Award will 
be presented to Little, Gilman-Tepper & 
Batley, PA. The Exemplary Service Award 
will be presented to Sarita Nair and the 
Outstanding Young Attorney Award will 
be presented to Emma O’Sullivan. The 
reception will be 6–9:30 p.m., May 10, 
Hyatt Regency Albuquerque. Tickets are 
$25 for law students, $50 for members, 
$60 for non-members. Contact Libby 

Radosevich, eradosevich@peiferlaw.com 
to purchase tickets and sponsorships. 

other News
Center for Civic Values
Pecos High School Seeks Mock 
Trial Team Coach
 Pecos High School is looking for 
an attorney coach for their Mock Trial 
team during the 2018-2019 school year. 
Pecos High School is a small school with 
a population of less than 200, but with 
a group of eager and talented students 
with a passion for competing in the Mock 
Trial competition. The team has been 
complimented on their professionalism 
and natural talent the last couple years 
at competition. The difference-maker 
for the team could be having an attorney 
coach that could help take the team to 
the next level. Contact teacher coach 
Spencer Faunt at 503-740-2084 to help 
lead our team to success in next year's 
competition. 

NEW MEXICO JUDGES AND LAWYERS

ASSISTANCE PROGRAM

EMPLOYEE ASSISTANCE PROGRAM
Get help and support for yourself or an employee. 

New FREE Employee Assistance Program services coming, offered by NMJLAP.
New FREE Employee Assistance Program (EAP) services are coming to the New Mexico legal community! ALL 
attorneys, judges, law students and their families are being offered FREE EAP services.  Services will include 
up to four FREE counseling sessions/issue/year for ANY mental health, addiction, relationship conflict, anxiety 
and/or depression issue. Counseling sessions will be with a professionally licensed therapist.  Other FREE 
services will include management consultation, employee mediation, video counseling and a 24/7 call center.  
Providers will be located throughout the state.
 

Rollout of all covered FREE services and contact information  
will begin Spring, 2018. 

Brought to you by the New Mexico Judges and Lawyers Assistance Program
www.nmbar.org/JLAP

Continued from page 5.

mailto:vgonzales-zamora@bhfs.com
mailto:vgonzales-zamora@bhfs.com
mailto:eradosevich@peiferlaw.com
http://www.nmbar.org/JLAP
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Hearsay
Modrall Sperling Named New Mexico Firm of the Year

Benchmark Litigation, a guide to litigation firms and attorneys 
in North America, named Modrall Sperling New Mexico Firm 
of the Year. This is the third time Modrall Sperling has received 
this honor.

In addition to being named New Mexico Firm of the Year, 10 
Modrall Sperling attorneys are honored by being included in 
Benchmark Litigation’s competitive legal guide:
• Jennifer Anderson – Top 250 Women in Litigation (2012 -  
 present), State Litigation Star
• Martha Brown – State Litigation Star
• Timothy Fields – State Litigation Star
• Timothy Holm – State Litigation Star
• Megan Muirhead, Future Litigation Star
• Nathan T. Nieman, 2017 Under 40 Hotlist 
• Tiffany Roach Martin, Future Litigation Star, 2016 Under  
 40 Hotlist 
• Maria O’Brien, Future Litigation Star
• Lynn Slade, State Litigation Star
• Alex Walker, Future Litigation Stare, 2016 Under 40 Hotlist 

Tyler M. Cuff has received the highest Mar-
tindale-Hubbell peer rating. Cuff focuses his 
practice in the areas of products and general 
liability defense.  He has represented a broad 
spectrum of clients in products liability 
and class action matters, breach of war-
ranty claims, wrongful death claims, tort and 
personal injury claims, professional liability 
claims and other areas of civil litigation. 

In Memoriam
Tom Clark died age 71. Clark passed 
away at his home on Feb. 21. after a long 
battle with cancer. Born on March 9, 
1946 in Northampton, Mass., to Betsey 
Ellinwood and Thomas T. Clark Jr. he was 
raised in Tucson, Ariz. He attended Milton 
Academy in Massachusetts and graduated 
from the University of Arizona in 1969. 
He was commissioned as an Army officer 
upon graduation, and served as a combat 
infantry officer in Vietnam until 1971. He 

was employed as a research analyst in the Civil Rights Division 
of the U.S. Department of Justice in Washington where his work 
focused on prisons and prison reform. He subsequently earned 
a law degree at California Western School of Law in San Diego. 
Cali.,. After graduation he married Susan Chase Miller and settled 
in southern New Mexico. His career began in private law practice 
after which he served as an assistant district attorney, followed 
by a long career in Las Cruces, N.M. as a state prosecutor. He 
was widely known and respected in the legal profession and was 
honored as New Mexico Prosecutor of the year in 1995. After 
retiring in 2006, Clark and Susan moved to Salem, Ore., where 
he enjoyed photography and exploring the outdoors. Clark was 
a world traveler, an avid hiker and backpacker, a lover of history 
and the natural world. He was a wonderful husband and father 
and a true and loyal friend. He is survived by his wife of 39 years, 
Susan, sons Kyle (Ashleigh) of Portland and Tyler (Chris) of 
Sydney, Australia, and by his granddaughter, Ayla of Portland, 
and by his sister Kate Clark of Newmarket, N.H. and her family.

Robert A. “Joe” Johnson died age 84. 
Johnson passed away peacefully at his home 
on Feb. 26. He was survived by the love his 
life Polly, to who he was married to for 57 
years. He also survived by daughter, Mary 
Johnson, her husband Bruce Brown and 
their daughter Elizabeth Johnson Brown; 
his son, Hap Johnson, his wife Sherri and 
their children hayden and Will; his son, Tim 
Johnson; and his daughter, Theo Johnson, 
her husband Jonathan Hagmaeir and their 

children Robbie and Jonah Hagmaier. A graduate of Yale and 
Hardvard Law School, he was the first bankruptcy judge ap-
pointed for the District of New Mexico after the enactment of the 
Bankruptcy Reform Act of 1978. He practiced law for 54 years 
and served on the board of trustees of Albuquerque Academy and 
High Desert Investment Corporation. Johnson enjoyed making 
dinners for his family. He was revered for his humor and love of 
puns and would be the first to say any lawyer turned chef is a sue 
chef. He loved the Red Sox. He was a devoted husband, father 
and grandfather who leaves behind a beloved wife and world 
bettered by his countless good deeds, and four children and five 
grandchildren determined to do as much good in world as he did.  



10     Bar Bulletin - March 21, 2018 - Volume 57, No. 12

In Memoriam
Eugene Carrell Ray was born Oct. 6, 1947, 
in Crosbyton, Texas. At age five, he moved 
with his family to Artesia, N.M. In school, 
he excelled in aca demics, baseball and foot-
ball. He helped lead his high school football 
team to a state championship in 1964 and 
remained a proud Bulldog to the end.  Car-
rell attended Texas Tech University where 
he played baseball before transferring to the 
University of New Mexico. He received his 
juris doctor de gree from the UNM School 

of Law in 1975. He served as an assistant attorney general for 
several years in the Child Support En forcement Division before 
entering private practice. As an attorney and guardi an ad litem, 
he helped many families and children get through difficult times. 
He often took on clients at little or no cost and was honored 
multiple times for his pro bono work. Carrell enjoyed spending 
time with a good book, watching old B-movies and baseball and 
football games (especially if he had a little money on them), eat ing 

at local hole-in-the walls and anonymously sending his kids and 
grandkids random gifts from amazon. He is preceded in death by 
his mother and fa ther,·Mary and Gail Ray. He is survived by his 
ex-wife, Gayle Scott, whom he was married to for 33 years, their 
children Jared Ray, Thad Ray and wife, Camille, Alarie Ray-Garcia 
and hus band Bryan; and grandchil dren, Sirena, Devin and Xoari 
Ray and Jackson, Blake and Scarlett Garcia. Always irreverent, he 
wrote to his children that when his time came, “we can dispense 
with the nicet ies of a funeral·service and burial. An appropriate 
me morial at a bowling alley of your choice would be my desire.” It 
seems an odd re quest as we’re pretty sure he hadn’t stepped foot in 
a bowling alley in 30 years, and even then, he wasn’t particularly 
good at it. Per haps he meant it as a re minder that we shouldn’t 
take life so seriously and that the most important thing is spending 
time with those we love. So as we pre pare to lace up our rental 
shoes and bowl 10 frames in honor of Dad, we encour age all those 
who knew and loved him to spend some extra time enjoying the 
company of your loved ones. 
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Opinions
As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals 
PO Box 2008 • Santa Fe, NM 87504-2008 • 505-827-4925

Effective March 9, 2018

Slip Opinions for Published Opinions may be read on the Court’s website:
http://coa.nmcourts.gov/documents/index.htm

PUBLISHED OPINIONS
A-1-CA-34272 State v. R Widmer Reverse/Remand 03/05/2018 
A-1-CA-35528 State v. Nehemiah G Reverse/Remand/Vacate 03/09/2018 

UNPUBLISHED OPINIONS
A-1-CA-36187 State v. K Harris Affirm 03/05/2018 
A-1-CA-36437 State v. J Gutierrez Affirm 03/05/2018 
A-1-CA-36449 State v. A Banegas Affirm 03/05/2018 
A-1-CA-36487 State v. D Dunlap Affirm 03/05/2018 
A-1-CA-36510 State v. I Trujillo Affirm 03/05/2018 
A-1-CA-35488 State v. A Baca Affirm 03/07/2018 
A-1-CA-36367 State v. C Burkholder Affirm 03/08/2018 
A-1-CA-36891 CYFD v. Sabrina J Affirm 03/09/2018 

http://coa.nmcourts.gov/documents/index.htm
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Joey D. Moya, Chief Clerk New Mexico Supreme Court  
PO Box 848 • Santa Fe, NM 87504-0848 • (505) 827-4860

Recent Rule-Making Activity
As Updated by the Clerk of the New Mexico Supreme Court

Effective  March 21, 2018

To view all pending proposed rule changes (comment period open or closed), visit the New Mexico Supreme Court’s  
website at http://nmsupremecourt.nmcourts.gov. To view recently approved rule changes, visit the New Mexico Compilation 

Commission’s website  at http://www.nmcompcomm.us.

Pending Proposed Rule Changes Open  
for Comment:

Comment Deadline
Please see the special summary of proposed rule amendments 
published in the March 21, 2018, issue of the Bar Bulletin.  The 
actual text of the proposed rule amendments can be viewed on 
the Supreme Court’s website at the address noted below.  The 
comment deadline for those proposed rule amendments is April 
11, 2018.

Recently Approved Rule Changes  
Since Release of 2018 NMRA:

Effective Date
Rules of Civil Procedure for the District Courts

1-088.1 Peremptory excusal of a district judge; recusal; 
 procedure for exercising 03/01/2018

http://nmsupremecourt.nmcourts.gov
http://www.nmcompcomm.us
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Rules/Orders
From the New Mexico Supreme Court

PROPOSED AMENDMENTS TO SUPREME COURT 
RULES OF PRACTICE AND PROCEDURE

 In accordance with the Supreme Courts annual rulemaking 
process under Rule 23106.1 NMRA, which includes an annual 
publication of proposed rule amendments for public comment 
every spring, the following Supreme Court Committees are 
proposing to recommend for the Supreme Courts consideration 
proposed amendments to the rules of practice and procedure 
summarized below. If you would like to view and comment on the 
proposed amendments summarized below before they are submit-
ted to the Court for final consideration, you may do so by submit-
ting your comment electronically through the Supreme Courts 
website at http://supremecourt.nmcourts.gov/openforcomment.
aspx, by email to nmsupremecourtclerk@nmcourts.gov, by fax to  
505-827-4837, or by mail to

Joey D. Moya, Clerk

New Mexico Supreme Court
PO Box 848
Santa Fe, New Mexico 875040848

Your comments must be received by the Clerk on or before 
April 11, 2018, to be considered by the Court. Please note that 
any submitted comments may be posted on the Supreme Courts 
website for public viewing.

Ad Hoc Committee on Rules for Mental Health Proceedings
 Proposal 2018002 - Tribal Court Order Forms for Involuntary 
 Commitments to State Facilities
 [New Forms 10-605 and 4-950 NMRA]
The Ad Hoc Committee on Rules for Mental Health Proceedings, in 
collaboration with the New Mexico Tribal-State Judicial Consortium, 
proposes adopting new juvenile and adult involuntary commitment 
order forms for use by tribal courts when committing individuals to 
state mental health facilities.  The proposal seeks to improve access 
to state mental health services for members of Native American 
communities and foster cooperation between tribal and state courts 
through the use of enforceable, model tribal court orders that satisfy 
legal requirements for involuntary commitments under state law.

Appellate Rules Committee
 Proposal 2018003 - Calculating Notice of Appeal Filing Deadlines
 [Rules 12-201 and 12-601 NMRA]
 The Appellate Rules Committee proposes to amend Rules 12-
201 and 12-601 NMRA to clarify that the three (3)-day period set 
forth in Rule 12-308(B) NMRA applies to certain kinds of service 
other than mailing and is not added in calculating the time to file 
a notice of appeal under Rules 12-201 and 12-601.
 Proposal 2018004 - Consolidated Briefing
 [Rule 12-318 NMRA]
 The Appellate Rules Committee proposes to amend Rule 12-318 
NMRA to clarify that consolidated answer briefs and consolidated 
reply briefs are permitted and encouraged when responding to mul-
tiple briefs in chief or multiple answer briefs filed by multiple parties.
 Proposal 2018005 - Attachments to Rule 12-505 NMRA 
 Pettions for Writs of Certiorari
 [Rule 12-505 NMRA]
 The Appellate Rules Committee proposes to amend Rule 12-505 
NMRA to encourage the attachment of documentary matters of 
record, in addition to the attachments already required under the 
rule, that will assist the Court of Appeals in exercising its discretion 
under the rule.

Board Admission Rules
 Proposal 2018-006 - Immigration Status of Bar Applicants
 [Rule 15-103 NMRA]

 The Court is considering proposed amendments to Rule 15-
103(B)(7) NMRA, which concern the effect of an applicants im-
migration status on qualification for admission to the bar.  The  
proposed amendment provides that an individual residing, but 
not lawfully present, in the United States may be granted a license 
to practice law in New Mexico, in the discretion of the Supreme 
Court, if the applicant is otherwise eligible for admission to prac-
tice law under the rules governing admission to the New Mexico 
bar.  Such an admission would be subject to a condition that, in the 
event of an inability to practice law, the applicant have a contingent 
plan in place in a form approved by the Lawyers Succession and 
Planning Committee.
 Proposal 2018-007 - Public Access to Bar Admission Proceedings
 Filed in Supreme Court 
 [Rule 15-401 NMRA]
 The Board of Bar Examiners proposes to amend Rule 15-
401(D) NMRA to provide that bar admission proceedings filed 
in the Supreme Court are a matter of public record and may only 
be sealed by order of the Supreme Court on motion of a party 
to the proceeding or the Courts own motion in accordance with 
the applicable procedures and standards in appellate Rule 12-314 
NMRA.  The proposed amendments extend to proceedings in the 
Supreme Court that suspend or revoke an admission previously 
granted by the Court.  The Board does not propose any amend-
ments to the existing provisions in the rule that provide for the 
confidentiality of records and proceedings of the Board regarding 
applications for admission and reinstatement to the bar.  

Childrens Court Rules Committee
 Proposal 2018008 - Identification of Parties When Service by
 Publication Is Permitted
 [Rule 10-103 NMRA and Form 10-515 NMRA]
 The Childrens Court Rules Committee proposes to amend 
Rule 10-103 NMRA and accompanying Form 10-515 NMRA 
to protect the identities of parties to an abuse and neglect pro-
ceeding when service by publication is permitted, by providing 
that only the full name of the party being served by publication 
should be listed in the notice of pendency of action and all other 
parties will be identified only by the initials of their first and last 
names.

http://supremecourt.nmcourts.gov/openforcomment
mailto:nmsupremecourtclerk@nmcourts.gov
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Rules/Orders
 Proposal 2018009 - Probation Order and Agreement Form for
 Delinquency Proceedings
 [Rule 10-261 NMRA and New Form 10-719 NMRA]
 The Childrens Court Rules Committee proposes to amend Rule 
10-261 NMRA and adopt new Form 10-719 NMRA to provide 
a statewide, uniform probation order and agreement for use in 
delinquency proceedings.
 Proposal 2018010 - Explanation of Rights in Abuse and Neglect 
 Proceedings Involving an Indian Child
 [Rule 10-314 NMRA]
 The Childrens Court Rules Committee proposes to amend Rule 
10-314 NMRA to ensure that respondents in abuse and neglect 
proceedings involving an Indian child are informed at their first 
appearance of unique procedural protections afforded under the 
Indian Child Welfare Act (ICWA).  The proposed amendments 
seek to encourage the uniform application of ICWA across the state 
by focusing the court and parties on provisions that are unique to 
cases involving an Indian child.
 Proposal 2018011 - Tribal Representative Access to Abuse and
 Neglect Proceedings
 [Rule 10-324 NMRA]
 The Childrens Court Rules Committee proposes to amend Rule 
10-324 NMRA to encourage uniform compliance with the spirit 
and letter of the Indian Child Welfare Act (ICWA) by allowing 
tribal participation in child welfare proceedings involving an 
Indian child.  The proposed amendments clarify that representa-
tives from an Indian childs tribe or tribes may not be excluding 
from monitoring or participating in child welfare proceedings in 
which ICWA may apply.

Code of Professional Conduct Committee
 Proposal 2018-012 - Succession Planning Required for Practicing
 Lawyers
 [New Rule 16-119 NMRA]
 The Code of Professional Conduct Committee proposes to 
adopt new Rule 16-119 NMRA, which would require a practicing 
lawyer to create a succession plan to protect the interests of clients 
in the event of sudden, unexpected circumstances, such as death 
or incapacity, that would prevent the lawyer from continuing the 
practice of law.
 Proposal 2018-013 - Intervention Requirements When Lawyer 
 Is Severely Impaired
 [Rule 16-501 NMRA]
 The Code of Professional Conduct Committee proposes to 
amend Rule 16-501 NMRA to require lawyers with managerial or 
direct supervisory authority to take action when there is a concern 
that a lawyer under their managerial or supervisory authority is 
exhibiting signs of severe impairment of the lawyers cognitive 
function. Intervention measures could include speaking directly 
with the lawyer to encourage him or her to seek assistance or mak-
ing confidential reports to the New Mexico Judges and Lawyers 
Assistance Program or Office of Disciplinary Counsel.

Disciplinary Board
 Proposal 2018-014 - Reinstatement Procedure for Attorney 
 Suspended for Delinquent Child support payments
 [Rule 17-203 NMRA]
 The Disciplinary Board proposes to amend Rule 17-203 
NMRA to address reinstatement procedures for attorneys who are 
suspended from the practice of law because of delinquent child 
support payments.  The proposed amendments seek to ensure 
that attorneys suspended for six months or longer demonstrate 
fitness to return to the practice of law, in addition to compliance 

with child support obligations, as conditions to reinstatement.
 Proposal 2018-015 - Formal Diversion Program for Minor Ethics
 Violations
 [Rule 17-206 NMRA]
 The Disciplinary Board proposes to amend Rule 17-206 NMRA 
to create a formal diversion program for minor violations of the 
Rules of Professional Conduct.  The diversion program would 
focus on Aeducation to compliance@ initiatives that allow an at-
torney to improve his or her practice through meaningful remedial 
measures designed and monitored by the Office of Disciplinary 
Counsel.
 Proposal 2018-016 - Reinstatement Following Reciprocal 
 Discipline
 [Rule 17-210 NMRA]
 The Disciplinary Board proposes to amend Rule 17-210 NMRA 
to clarify the procedure that an attorney must follow when seeking 
reinstatement after the imposition of reciprocal discipline.
 Proposal 2018- 017 - Reinstatement to Non-probationary Status
 [Rule 17-214 NMRA]
 The Disciplinary Board proposes to amend Rule 17-214 NMRA 
to clarify the procedure that an attorney who is placed on deferred 
suspension or probation must follow when seeking reinstatement 
to non-probationary status.
 Proposal 2018-018 - Deadlines for Disciplinary Decisions
 [Rules 17-313 and 17-315 NMRA]
 The Disciplinary Board proposes to amend Rules 17-313 and 
17-315 NMRA to confirm that the deadline for the hearing com-
mittee to submit findings of fact and conclusions of law, and the 
deadline for the Disciplinary Board or board panel to render a 
decision following a hearing, are non-jurisdictional deadlines

Probate Court Rules Committee
 Proposal 2018-019 - New Probate Court Rules and Forms
 [New Rules 1B-101 to -1B701 NMRA; New and Recompiled
 and Amended Forms 4B-101  to 4B-1001 NMRA; and 
 Witdrawn Forms 4B-302, -503, and 504 NMRA]
 The Probate Court Rules Committee proposes to adopt a com-
prehensive set of new rules to govern proceedings in the probate 
courts, and to adopt, recompile, and amend forms for use in the 
probate courts. The proposed rules and forms provide guidance 
and uniformity for judges and practitioners in New Mexicos 
probate courts regarding how to take a probate matter from be-
ginning to end in a probate court, including the circumstances 
to consider and steps to take when a probate court no longer has 
jurisdiction over a probate matter that must be transferred to the 
district court.

UJICivil Committee
 Proposal 2018020 - Contracts and UCC Sales
 [Chapter 8 Introduction and UJIs 13-807, 13-808, 13-812, 
 13-817, 13-824, 13-826, 13-827, 13-828, 13-831, 13-832, 13-840,
 13-843, 13-843A, and 13-860 NMRA; and Withdrawn UJI 13
 809, 13-844, 13-845, 13-846, 13-847, 13-848, and 13-849
 NMRA]
 The UJICivil Committee proposes to amend Chapter 8 of the 
Civil Uniform Jury Instructions, which currently encompasses 
common law contracts cases and UCC sales cases.  To address 
inconsistencies, inaccuracies, and confusing omissions relating 
to contracts for the sale of goods under the Uniform Commer-
cial Code, the committee is proposing to completely eliminate 
all provisions in Chapter 8 related to UCC sales.  The committee 
decided to recommend retiring, rather than revising, UCC sales 
provisions in Chapter 8 because UCC sales actions rarely go to 



   Bar Bulletin - March 21, 2018 - Volume 57, No. 12     15 

Rules/Orders
trial and, when necessary, jury instructions for such cases can be 
patterned after the comprehensive provisions in the UCC itself.  
 The committee recognizes that many of the provisions in 
Chapter 8 also are in need of revision to correct inconsistencies, 
inaccuracies, and omissions related to common law contracts ac-
tions.  To that end, the committee has already recommended some 
revisions that were adopted by the Court in 2014 and 2015, see 
UJIs 13-805 (Offer; definition), 13-806 (Offer; revocation; effect 
of performance), 13-823 (Breach of contract; failure to perform), 
13-843 (Contract; measure of damages; general instruction), and 
13-843A (Special or consequential damages),  and the commit-
tee continues its ongoing, comprehensive review of Chapter 8 to 
identify other revisions to the instructions needed for common law 
contract cases.  At this time, however, the committees proposal is 
limited to removing all provisions in Chapter 8 intended for use 
in UCC sales cases, and public comment is sought on whether 
UCC provisions should be removed from Chapter 8 and, if so, 
the extent to which the proposed amendments accomplish that 
objective.  As the committee completes its work on Chapter 8 as it 
relates to common law contract actions, the committee anticipates 
submitting additional recommendations to the Supreme Court to 
publish for public comment.

UJICriminal Committee
 Proposal 2018021 - Essential Elements for Child Abandonment
 [UJIs 14606, 14-607, and 14-623 NMRA; and New UJI 14-626
 NMRA]
 The UJICriminal Committee proposes to amend UJIs 14-606 
and -607 NMRA in light of the Supreme Courts ruling in State v. 
Stephenson, 2017-NMSC-002, & 16, 389 P.3d 272, which held that 
NMSA 1978, Section 30-6-1 (2009), criminalizes the intentional 
leaving or abandoning of a child under circumstances where the 
child was exposed to a risk of harm. The Committee also proposes 
to adopt new UJI 14-626 to capture the definition of Aintention-
ally@ adopted by the Court  of Appeals in State v. Granillo, 2016-
NMCA-094, & 17, 384 P.3d 1121, which held Athat the mens rea 
for intentional child abuse by endangerment requires a conscious 
objective to achieve a resultCendanger the child.@  The Committee 
also proposes to amend Use Note 3 in UJI 14-623 to require use 
of the new definition in proposed new UJI 14-626 instead of the 
general intent instruction in UJI 14-141 NMRA.   
 Proposal 2018022 - Essential Elements for Criminal Sexual
 Contact
 [UJIs 14902 to 14-915 NMRA and UJIs 14-921 to 14-936
 NMRA]
 The UJICriminal Committee proposes to amend UJIs 14-902 to 
-915 NMRA and UJIs 14-921 to -936 NMRA to avoid conflating 
criminal sexual contact offenses with criminal sexual penetration of-
fenses as cautioned in State v. Tapia, 2015-NMCA-048, && 21, 25, 347 
P.3d 738. To ensure that there is a clear distinction between criminal 
sexual contact and the greater offense of criminal sexual penetration, 
the committee proposes to remove Avagina@ from the list of body 
parts provided for criminal sexual contact offenses.  Id., & 27.
 Please also see Proposal 2018-023, regarding an overlapping 
proposed amendment to UJI 14-926 NMRA.
 Proposal 2018023 - Position of Authority Element for CSCM or
 CSPM Offenses

 [UJIs 14926 and 14-945 NMRA]
 The UJICriminal Committee proposes to amend UJIs 14-926 
and -945 NMRA to clarify the burden for proving a position of 
authority for criminal sexual contact of a minor and criminal 
sexual penetration of minor offenses in light of State v. Erwin, 
2016-NMCA-032, 367 P.3d 905.
Please also see Proposal 2018-022, regarding an overlapping 
proposed amendments to UJI 14-926 NMRA.
 Proposal 2018024 - Essential Elements for Possession of Drug 
 Paraphernalia
 [New UJI 143108 NMRA]
 The UJICriminal Committee proposes to adopt new UJI 14-
3108 NMRA to offer courts and practitioners a uniform instruc-
tion for possession of drug paraphernalia, a misdemeanor offense 
that is frequently instructed alongside trafficking offenses or as 
a lesser-included offense of drug possession.  The proposed new 
instruction tracks the statutory language in NMSA 1978, Section 
30-31-25.1, and also relies on the existing definitional instruction 
for possession itself in UJI 14-130 NMRA.  The proposed com-
mittee commentary also seeks to address common issues arising 
in drug paraphernalia cases.
Proposal 2018025 - Defense of Self or Another Using Nondeadly 
Force Resulting in Death
[UJIs 145181 and 14-5182 NMRA]
The UJICriminal Committee proposes to amend UJIs 14-5181 and 
-5182 NMRA consistent with the holding in State v. Romero, 2005-
NMCA-060, & 13, 137 N.M. 456, 112 P.3d 1113, which recognizes 
that a nondeadly self-defense or defense of another instruction 
would be appropriate in a homicide case where the force used by 
the defendant ordinarily would not create a substantial risk of 
death or great bodily harm but where death nevertheless results.
 Proposal 2018026 - Duty to Retreat and First Aggressor Burdens
 in Self-defense Instructions
 [UJIs 145190 and 14-5191 NMRA]
 The UJICriminal Committee proposes to amend UJI 14-5190 
NMRA in response to State v. Anderson, 2016-NMCA-007, & 13, 
364 P.3d 30, which held that the instruction was critical to a jurys 
ability to understand the objective Areasonable person@ prong 
of self defense and akin to an elements instruction. Accordingly, 
a proposed new use note recognizes that use of the instruction is 
mandatory in cases where it is in issue.  The proposed amendments 
to UJI 14-5190 also facilitate its use in cases involving defense of 
another or defense of property.
 The Committee also proposes to amend UJI 14-5191 NMRA 
to account for conduct other than Astarting a fight@ or Aagreeing 
to fight,@ and to clarify the burden of proof.  Like the proposed 
amendments for UJI 14-5190, the committee also proposes to 
add a use note to indicate that the first aggressor instruction is 
mandatory if in issue.

THE PROPOSED RULE AMENDMENTS SUMMARIZED 
ABOVE
CAN BE VIEWED IN THEIR ENTIRETY AT THE 
NEW MEXICO SUPREME COURT WEBSITE
 http://supremecourt.nmcourts.gov/openforcomment.aspx
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Opinion

Judith K. Nakamura, 

Chief Justice
{1} A jury found that Defendant Alejan-
dro Ramirez shot and killed Johnny Vial-
pando.  Ramirez was convicted of several 
offenses, including first-degree murder,  
and the district court sentenced Ramirez 
to life imprisonment plus an additional 
sixty-five and one-half years.  Ramirez 
appeals directly to this Court.  He asserts 
that (1) there was insufficient evidence 
presented to support his convictions; 
(2) his right to due process was violated 
when the district court permitted several 
eyewitnesses to identify him in court as the 
shooter; and (3) his convictions violated 
the double-jeopardy guarantee against 
multiple punishments.
{2} We hold that the evidence is sufficient 
to support the convictions, the district 
court did not violate Ramirez’s right to due 
process by allowing the in-court identifica-
tions, and double jeopardy precluded the 
district court from convicting Ramirez of 
first-degree murder and shooting at a mo-
tor vehicle.  We examine the unit of pros-
ecution for child abuse by endangerment 
as a matter of first impression and hold that 
Ramirez’s multiple child abuse convictions 
are statutorily authorized.  Consequently, 

we vacate only the shooting-at-a-motor-
vehicle conviction and remand to the 
district court for resentencing.
I. BACKGROUND
{3} Vialpando was shot nine times while 
sitting in a vehicle with his spouse and 
three children and died from the injuries 
he sustained.  The State charged Ramirez 
with one count of first-degree murder, 
NMSA 1978, § 30-2-1(A)(1) (1994); one 
count of conspiracy to commit first-degree 
murder, NMSA 1978, § 30-28-2 (1979), § 
30-2-1(A)(1); one count of shooting at or 
from a motor vehicle, NMSA 1978, § 30-
3-8(B) (1993); three counts of child abuse, 
NMSA 1978, § 30-6-1(D) (2009); one 
count of tampering with evidence, NMSA 
1978, § 30-22-5 (2003); one count of ag-
gravated assault with a deadly weapon, 
NMSA 1978, § 30-3-2(A) (1963); and one 
count of possession of a firearm by a felon, 
NMSA 1978, § 30-7-16 (2001).  Ramirez 
pleaded not guilty to all of these charges.
{4} At Ramirez’s trial, five eyewitnesses 
testified that Ramirez was the gunman 
who shot and killed Vialpando, and he 
was found guilty on all counts.  The State 
abandoned the felon-in-possession-
of-a-firearm count.  The district court 
entered convictions on the remaining 
counts and sentenced Ramirez.  Article 
VI, Section 2 of the New Mexico Con-
stitution grants us exclusive jurisdiction 
over his appeal.

II. DISCUSSION
A. Sufficiency of the Evidence
{5} Ramirez contends that the State 
failed “to present sufficient evidence from 
which the jury could have found beyond 
a reasonable doubt that [he] committed 
the crimes . . . .”  Ramirez makes several 
specific claims as to how the evidence was 
insufficient.  We address these arguments 
in turn but begin by stating the standards 
that govern our review.
{6} When reviewing a jury’s verdict for 
sufficient evidence, this Court determines 
whether substantial evidence, either direct 
or circumstantial, exists to support every 
element essential to a conviction beyond 
a reasonable doubt.  State v. Garcia, 2011-
NMSC-003, ¶ 5, 149 N.M. 185, 246 P.3d 
1057.  “Evidence is viewed in the light most 
favorable to the guilty verdict, indulging 
all reasonable inferences and resolving all 
conflicts in the evidence in favor of the 
verdict.”  Id. (internal quotation marks 
and citation omitted).  This Court will not 
second-guess the jury’s decision concern-
ing the credibility of witnesses, reweigh 
the evidence, or substitute its judgment for 
that of the jury.  Id.  “So long as a rational 
jury could have found beyond a reason-
able doubt the essential facts required for 
a conviction, [this Court] will not upset a 
jury’s conclusions.”  Id. (internal quotation 
marks and citations omitted).
1. Identity evidence
{7} Ramirez contends that “the evidence 
of identity is insufficient in this case.”  He 
claims that the jury could not have found 
beyond a reasonable doubt that he was the 
shooter as the eyewitness testimony was 
“unreliable.”  Because there was no reliable 
evidence to prove that he was the shooter, 
Ramirez asserts, the first-degree murder 
conviction—and any other conviction 
necessarily predicated on the fact that he 
was the individual who shot Vialpando—
“cannot stand.”  We reject this line of argu-
ment.
{8} Vialpando’s wife, Rhiannon, offered 
the following testimony at trial.  The day 
of the shooting was sunny.  In the mo-
ments immediately before the shooting, 
she was seated in the driver’s seat of her 
Dodge Durango.  Vialpando was in the 
front passenger’s seat.  Two of the children, 
Carmen and Nikki, sat in the back seat. 
Carmen sat directly behind Vialpando.  
The third child, Michael, sat in the third 
row of seats.  As Rhiannon was prepar-
ing to back out of their parking spot at 
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the Animas Mall in Farmington, New 
Mexico, a man she had not seen before 
approached the front passenger-side win-
dow of the Durango and began speaking 
to Vialpando.  As he talked to Vialpando, 
the man looked around, avoided eye 
contact with Vialpando, and texted on 
his cell phone.  The conversation lasted 
approximately five minutes. The man was 
very small, Hispanic, and had shoulder-
length, curly hair.  She asked  Vialpando, 
“Who is this?”  Vialpando replied, “Little 
Alex.”  Little Alex asked for a ride, but she 
said no.  A white Chevy Blazer abruptly 
pulled in behind the Durango and blocked 
it from moving.  Little Alex indicated that 
his brother was the driver of the Blazer 
and then walked to the driver’s side of the 
Blazer, spoke with the driver, and received 
an object from the driver.  Little Alex then 
walked quickly back to the passenger side 
of the Durango, said “This is for Gary,” and 
began firing a gun at Vialpando.  While the 
shooting took place, she was only four feet 
from Little Alex. She identified Ramirez 
as “Little Alex.”  This was the second time 
Rhiannon had identified Ramirez as the 
shooter.  She first identified him as the 
shooter at a preliminary hearing “a week 
or two” after the shooting.
{9} Officer Heather Chavez testified at 
trial that Gary Martinez was murdered in 
a drive-by shooting in Farmington in 2008.  
Vialpando was a person of interest in the 
murder because he had a vehicle similar 
to the one used to commit the crime; 
however, he was never charged and the 
homicide remains unsolved.
{10} Carmen, Nikki, and Michael also 
testified at trial.  Carmen was sixteen at 
the time of Vialpando’s murder.  She de-
scribed the man who spoke with and shot 
Vialpando as small with long hair.  She 
was so near to this man that if she had 
rolled down her window she could have 
touched him.  She had a “very clear” look 
at this man when the shooting began.  She 
identified Ramirez as the man who spoke 
with and shot Vialpando.  Like Rhiannon, 
Carmen also heard Ramirez say “This is for 
Gary” immediately before Ramirez shot 
Vialpando.  During cross-examination, 
Carmen admitted that she had seen pho-
tographs of Ramirez in the newspaper but 
explained that she had also “seen him with 
[her] eyes.”  Nikki, who was fourteen at the 
time of the shooting, and Michael, who 
was eleven at the time of the incident, both 
also identified Ramirez as the person who 
conversed with and then shot Vialpando.
{11} Shanley Lujan, a bystander, offered 

the following account of the murder.  She 
was sitting in her car at the time of the 
shooting, and Vialpando was shot right 
in front of her.  She described the man 
who spoke with and then shot Vialpando 
as Hispanic with wavy, shoulder-length 
hair.  She identified Ramirez as the shooter.  
After the shooting, she saw Ramirez enter 
a white SUV that had blocked the Durango 
in and watched the SUV speed away “crazy 
fast.”
{12} The following additional evidence 
was presented to the jury.  Ramirez is 
relatively small—he is five feet two inches 
tall and weighs 110 pounds—and was 
this height and weight at the time of the 
shooting.  For a man, his hair is longer 
than average.  State investigators recovered 
a latent print of Ramirez’s palm near the 
window’s edge of the front passenger-side 
door of the Durango.  Ramirez owned 
a white Chevy Blazer at the time of the 
shooting, and shortly after the shooting, 
he was arrested in a white Chevy Blazer.  
After Ramirez was apprehended, the po-
lice observed that he had an injury on his 
left hand, near the webbing of the fingers.  
Ramirez is left-handed.  When a person 
fires a semiautomatic gun, it will recoil.  
If the shooter lacks a strong grip, the gun 
will rotate and, upon recoil, the hammer 
or the slide might injure the shooter’s 
hand.  On the day of the shooting, Shane 
Fletcher, a flooring installer, recovered a 
gun not far from where police officers first 
encountered the Chevy Blazer.  That gun 
was retrieved by law enforcement and was 
identified as a Czechoslovakian semiauto-
matic pistol with an external hammer that 
could strike the skin when discharged.  A 
firearms expert testified that the bullets 
and casings recovered at the crime scene 
were fired from this gun.
{13} This evidence more than adequately 
establishes Ramirez’s identity as the person 
who shot Vialpando.  See State v. Hunter, 
1933-NMSC-069, ¶ 6, 37 N.M. 382, 24 
P.2d 251 (“[T]he testimony of a single 
witness may legally suffice as evidence 
upon which the jury may found a verdict 
of guilt.”).  Ramirez’s contention that the 
first-degree murder charge is not sup-
ported by sufficient evidence because the 
eyewitness testimony is “unreliable” is 
unavailing.  The jury was free to accept or 
reject the eyewitness accounts.  See State 
v. McAfee, 1967-NMSC-139, ¶ 8, 78 N.M. 
108, 428 P.2d 647 (“It was for the jury 
to determine the weight to be given the 
testimony  and determine the credibility 
of the witnesses[.]”  (citations omitted)).  

Similarly, Ramirez achieves very little by 
emphasizing the evidence presented at 
trial in support of his theory that he was 
not the shooter.  “Contrary evidence sup-
porting acquittal does not provide a basis 
for reversal because the jury is free to reject 
Defendant’s version of the facts.”  State v. 
Rojo, 1999-NMSC-001, ¶ 19, 126 N.M. 
438, 971 P.2d 829.
2. Tampering with evidence
{14} Ramirez contends that there was 
insufficient evidence offered to support 
his conviction for tampering with evidence 
because “[t]he State never tied the weapon 
to Alejandro Ramirez.”  This argument 
fails.  As we have already explained, there 
was sufficient evidence offered to support 
the jury’s determination that Ramirez was 
the shooter.  The following additional evi-
dence connects Ramirez to the gun used 
to kill Vialpando.
{15} A gun was recovered not far from 
where police officers first encountered 
Ramirez in the Chevy Blazer.  This gun 
fired the bullets that killed Vialpando and 
discharged the casings found at the crime 
scene.  From this evidence, the jury was 
free to infer that Ramirez discarded this 
gun after killing Vialpando and fleeing 
the scene.  See State v. Carrillo, 2017-
NMSC-023, ¶ 46, 399 P.3d 367 (rejecting 
the defendant’s sufficiency challenge to 
tampering with evidence and observing 
that the jury could logically deduce or 
infer, from the facts presented, that the 
defendant hid or otherwise disposed of a 
gun to prevent apprehension, prosecution, 
or conviction).
3. Shooting at a motor vehicle
{16} Ramirez argues that there was 
“insufficient evidence to prove that [he] 
was guilty of shooting at a motor vehicle.”  
Because we conclude in a subsequent sec-
tion of this opinion that the shooting-at-a-
motor-vehicle conviction must be vacated 
on double jeopardy grounds, we need not 
address this sufficiency claim.
4. Child abuse
{17} Ramirez asserts that there was insuf-
ficient evidence presented to support the 
child abuse convictions because “none of 
the three children were physically harmed 
in any way” and “there was no evidence to 
support that [he] intended to harm any of 
the children.”  Ramirez does not question 
the validity of the child abuse jury instruc-
tion.  See State v. Holt, 2016-NMSC-011, ¶ 
20, 368 P.3d 409 (“[T]he [j]ury instructions 
become the law of the case against which 
the sufficiency of the evidence is to be mea-
sured.”  (alterations in original) (internal 

http://www.nmcompcomm.us/


18     Bar Bulletin - March 21, 2018 - Volume 57, No. 12

 http://www.nmcompcomm.us/Advance Opinions
quotation marks and citation omitted)).  
The instruction did not require the jury 
to find that Ramirez intended to harm the 
children or that Ramirez actually physi-
cally harmed the children.  Rather, the 
instruction required the jury to find that 
Ramirez “caused [the child] to be placed 
in a situation that endangered the life or 
health of [the child]” and that “Ramirez 
showed a reckless disregard for the safety 
or health of [the child].”
{18} The jury heard evidence that 
Ramirez fired a gun at Vialpando nine 
times at point-blank range, that Vialpando 
was seated in the front passenger seat of 
the Durango, and that the children were 
sitting in the back seats of the Durango in 
immediate proximity to Vialpando.  The 
jury also learned that, although Vialpando 
was shot nine times, only five of the bullets 
were found inside of his body.  Several of 
the bullets Ramirez fired traveled through 
Vialpando and continued onward.  One of 
those bullets traveled through the driver’s-
side window in the second row of seats 
of the Durango and another bullet was 
recovered from the headliner or inside 
roof of the Durango.  From this evidence, 
the jury could reasonably infer that it 
was sheer luck that the children were not 
struck by one of the bullets Ramirez fired 
at Vialpando.  Thus, we have no doubt 
that the evidence presented is sufficient 
to support the jury’s determination that 
Ramirez placed the three children in a 
situation that endangered their lives and 
that Ramirez showed a reckless disregard 
for their safety and health.
5. Aggravated assault
{19} R a m i r e z  c o n t e n d s  t h a t  
“[t]here was insufficient evidence to prove 
that [he] committed aggravated assault 
against [Rhiannon] Vialpando.”  He makes 
two arguments to support this claim.  
First, Ramirez contends that the evidence 
was insufficient because the State did not 
establish that Ramirez pointed the gun at 
Rhiannon or fire it in her direction and, be-
cause he did not point the gun in her direc-
tion, Rhiannon’s “‘fear’ for her life was not 
reasonable.”  Second, he argues that “there 
was no evidence that the shooter willfully 
and intentionally assaulted [Rhiannon] 
Vialpando.”  We reject both arguments.
{20} The jury was instructed that, to 
find Ramirez guilty of aggravated assault, 
they had to find that Ramirez “discharged 
a firearm in the direction of Rhiannon 
Vialpando,” that this “conduct caused Rhi-
annon Vialpando to believe [that Ramirez] 
was about to intrude on Rhiannon Vial-

pando’s bodily integrity or personal safety 
by touching or applying force to Rhiannon 
Vialpando in a rude, insolent or angry 
manner,” and that “[a] reasonable person 
in the same circumstances as Rhiannon 
Vialpando would have had the same be-
lief.”  The jury so found and the evidence 
was sufficient to support this finding.
{21} Ramirez’s contention that there 
was no evidence to suggest that the fire-
arm was aimed in Rhiannon’s direction 
arises from a formalistic and conceptually 
flawed understanding of what it means to 
“discharge[] a firearm in the direction of ” 
someone. Ramirez fired nine shots into the 
front passenger-side window of the Du-
rango. Rhiannon was seated in the driver’s 
seat of the Durango.  When the shooting 
began, Rhiannon grabbed Vialpando’s arm 
and closed her eyes.  She believed that she 
and all of her family would die.
{22} A shooting conducted in very close 
quarters endangers anyone in proximity to 
the intended target.  In other words, when 
Ramirez pointed the gun at Vialpando, 
he was simultaneously pointing it “in the 
direction of ” Rhiannon.  To conclude 
otherwise would require us to accept 
Ramirez’s argument that Rhiannon’s fear 
for her life and safety during the shoot-
ing was unreasonable as she was not the 
intended target.  This we will not do.  The 
evidence presented was sufficient to sup-
port the jury’s determination that Ramirez 
fired a gun in Rhiannon’s direction, that 
Rhiannon believed she was in danger of 
receiving an immediate battery and that 
this belief was reasonable.  See § 30-3-1(B).
{23} This Court’s decision in State v. 
Manus disposes of Ramirez’s second 
argument—that there was no evidence 
he willfully and intentionally assaulted 
Rhiannon.  1979-NMSC-035, ¶¶ 12-14, 93 
N.M. 95, 597 P.2d 280, overruled on other 
grounds by Sells v. State, 1982-NMSC-125, 
¶¶ 9-10, 98 N.M. 786, 653 P.2d 162.  In 
Manus, an officer had arrested Mrs. Ma-
nus in front of the Manus home.  Id. ¶ 3.  
While a bystander was helping the officer 
complete an accident report, Mr. Manus 
emerged from the home wielding a loaded 
gun.  Id. ¶ 5.  Mr. Manus pointed the gun in 
the direction of the officer and bystander 
and shot and killed the officer.  Id.  The 
jury convicted Mr. Manus of aggravated 
assault against the bystander.  Id. ¶ 1.  We 
affirmed that conviction and held that the 
state was not required to prove that Mr. 
Manus specifically intended to assault the 
bystander but only that Mr. Manus had 
committed an unlawful act with general 

criminal intent that caused the bystander 
to believe that she was in danger of receiv-
ing an immediate battery.  Id. ¶ 14; see also 
State v. Branch, 2016-NMCA-071, ¶ 16, 
387 P.3d 250 (“Liability under the statute 
is only limited by the requisite mental 
state of conscious wrongdoing and by the 
requirement that the victim’s fear must 
be reasonable.”).  Ramirez acknowledges 
that the mens rea element necessary to 
establish aggravated assault is general 
criminal intent, i.e., conscious wrongdo-
ing.  Ramirez’s second argument fails.  
There was sufficient evidence to support 
Ramirez’s aggravated assault conviction.
B. Suppression of the Identification
 Testimony
{24} Prior to trial, Ramirez filed a motion 
requesting suppression of “all out-of-court 
identifications” and “all in-court identifica-
tions” by “any alleged eye witness.” Ramirez 
argued that there was a “grave danger” the 
anticipated eyewitnesses would offer “ir-
reparable misidentification[s],” a result 
that Ramirez claimed would be a “mis-
carriage of justice” and “a violation of [his 
right to] due process.”  Ramirez’s motion 
also requested that the court conduct a 
hearing on these matters.  The district 
court rejected Ramirez’s arguments and 
denied the motion.  On appeal, Ramirez 
argues that the district court should have 
granted the motion, that in failing to do 
so it denied him his right to due process, 
and that this error is grounds for reversal 
of his convictions.  We are not persuaded, 
and to explain why we must first carefully 
examine the arguments presented to the 
district court.
{25} Ramirez asserted in district court 
that the eyewitness accounts of the shoot-
ing served as the foundation for the charges 
against him and that those eyewitness ac-
counts are “unreliable” and “inadmissible.”  
They are unreliable and inadmissible, he ar-
gued, because “any in-court identification 
by any alleged eyewitness is tainted by the 
out-of-court identification . . . .”  Ramirez 
in turn asserted that “the out-of-court 
identification procedures used . . . were so 
impermissibly unreliable as to give rise to 
a very substantial likelihood of irreparable 
misidentification.”  Ramirez pointed out 
that “[n]o witness was provided with an 
opportunity to participate in a show-
up, line-up, photo array or other type 
of identification proceeding following 
their initial observation at the time of the 
shooting.”  Ramirez also pointed out that 
Rhiannon identified him as the shooter at 
the preliminary hearing.
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{26} It seems Ramirez intended to convey 
that the absence of out-of-court identifi-
cation procedures together with the fact 
that Rhiannon was poised to testify that 
she had previously identified him as the 
shooter at a preliminary hearing might 
somehow taint the eyewitnesses’ trial testi-
mony and lead the eyewitnesses to identify 
him as the shooter regardless of whether or 
not they actually saw him shoot Vialpando.  
This outcome seemed all too likely, or so 
Ramirez claimed, given the lengthy span 
of time between the shooting and trial—a 
period of more than two years—during 
which memories of the features of the 
shooter would have faded.  This under-
standing of the arguments appears to be 
precisely how the district court construed 
them, and the court was unpersuaded.
{27} The district court rejected Ramirez’s 
claim that law enforcement’s decision to 
abstain from engaging in any form of out-
of-court identification procedure could 
somehow taint the anticipated in-court 
identifications.  Where there is no out-of-
court identification procedure, the court 
reasoned, that nonexistent procedure 
cannot taint later in-court identifications.  
Similarly, the court dismissed Ramirez’s 
contention that permitting Rhiannon to 
testify at trial about her in-court identi-
fication at a preliminary hearing might 
somehow taint the other anticipated in-
court identifications at trial.  In the court’s 
view, these claims had no bearing on the 
admissibility of the anticipated eyewitness 
testimony but were actually arguments 
directed at the weight Ramirez believed the 
jury should give the identifications.  The 
court determined that “[a]ny weakness 
in the testimony can be revealed during 
cross-examination.  It is the function of 
the jury as fact finder, not this Court as 
a gatekeeper, to determine the credibility 
and reliability of trial witnesses.”  In the 
end, the district court permitted Rhian-
non, the three children, and Lujan to give 
eyewitness testimony at trial.  They all 
identified Ramirez as the shooter.  Rhi-
annon was also permitted to testify that 
she had earlier identified Ramirez as the 
shooter at a preliminary hearing.
{28} On appeal, Ramirez asserts that the 
court erred in permitting the in-court 
identifications, but the focus of his argu-
ments has changed.  He continues to as-
sert that the in-court identifications were 
“tainted” but now emphasizes that media 
reports in the aftermath of the shooting in-
dicated that he was the suspected shooter, 
and he argues that these reports necessarily 

tainted the eyewitnesses’ identifications.  
He asserts that “[t]he fact that the taint was 
not caused by the police, does not lessen 
the problem in this day of instant social 
media.”  He also contends that the very 
fact that the in-court identifications hap-
pened in a courtroom is significant.  Wit-
nesses, Ramirez points out, know where 
the defendant sits and who he is.  Ramirez 
further suggests that his ethnicity and gen-
der are significant.  He notes that he was 
the only Hispanic male seated in the area 
of the courtroom reserved for attorneys.  
For these reasons, Ramirez claims that the 
eyewitness identifications at trial were the 
product of suggestion, are unreliable, and, 
thus, permitting the eyewitnesses to offer 
the identification testimony violated his 
right to due process.
{29} Because Ramirez argues that the dis-
trict court’s decision to deny his motion to 
suppress violated his right to due process, 
our review is de novo.  See State v. Belanger, 
2009-NMSC-025, ¶ 8, 146 N.M. 357, 210 
P.3d 783 (“This appeal implicates . . . the 
Fourteenth Amendment right to due pro-
cess of law, including the right to a fair trial, 
and therefore our review is de novo.”).
{30} Our treatment of the issue pre-
sented by Ramirez is guided by Perry 
v. New Hampshire, 565 U.S. 228 (2012).  
See United States v. Thomas, 849 F.3d 
906, 910 (10th Cir. 2017) (acknowledg-
ing the debate whether Perry “overruled 
circuit-level precedent requiring inquiries 
into the suggestiveness and reliability of 
in-court identifications” and embracing 
the conclusion that “Perry applies not 
only to pretrial identifications but also 
to in-court identifications”), cert. denied, 
Thomas v. United States, ___ S.Ct. ___, 
2017 WL 2363067 (U.S. Oct. 10, 2017).  
The defendant in Perry challenged the 
admissibility of a prejudicial out-of-court 
identification that was not arranged by 
the police and argued that due process 
required the trial court to assess the reli-
ability of any eyewitness identification 
made under suggestive circumstances.  
565 U.S. at 232-33, 240-41.  The Court 
rejected this argument and held that due 
process “does not require a preliminary 
judicial inquiry into the reliability of 
an eyewitness identification when the 
identification was not procured under 
unnecessarily suggestive circumstances 
arranged by law enforcement.”  Id. at 248.  
In reaching this conclusion, the Perry 
Court surveyed the existing body of case 
law regarding the admissibility of eyewit-
ness identifications.

{31} Perry noted that in Manson v. 
Brathwaite, 432 U.S. 98 (1977), and Neil v. 
Biggers, 409 U.S. 188 (1972), the Court set 
forth an approach to determine whether 
due process requires suppression of eye-
witness identification.  See Perry, 565 U.S. 
at 238.  Perry clarified that this approach 
embraces a crucial precondition: “due 
process concerns arise only when law 
enforcement officers use an identification 
procedure that is both suggestive and un-
necessary.”  Id. at 238-39 (emphasis added); 
see also id. at 241 (“The due process check 
for reliability  .  .  .  comes into play only 
after the defendant establishes improper 
police conduct.”  (emphasis added)).  Perry 
further clarified that, under the line of 
precedent beginning with Stovall v. Denno, 
388 U.S. 293 (1967), “the Court has linked 
the due process check, not to suspicion 
of eyewitness testimony generally, but 
only to improper police arrangement of 
the circumstances surrounding an iden-
tification.”  Perry, 565 U.S. at 242; see also 
State v. Flores, 2010-NMSC-002, ¶ 56, 147 
N.M. 542, 226 P.3d 641 (acknowledging 
authority limiting suppression of in-court 
identifications to only those cases where 
the in-court identification “follows an al-
legedly suggestive pretrial encounter” that 
itself resulted “from some type of govern-
ment action.” (quoting Lynn M. Talutis, 
Admissibility of In-Court Identification as 
Affected by Pretrial Encounter That Was 
Not Result of Action by Police, Prosecutors, 
and the Like, 86 A.L.R. 5th 463 (2001))).
{32} The in-court, eyewitness identifica-
tions here were not the result of impermis-
sible, suggestive, pretrial, law-enforce-
ment-orchestrated procedures.  No such 
procedures occurred.  Indeed, to ensure 
that Ramirez was not unfairly prejudiced, 
the police abandoned a planned, pretrial 
photographic lineup when they discovered 
that the media had already published 
photos of Ramirez.  Ramirez’s own eyewit-
ness identification expert testified that the 
police acted properly by not proceeding 
with the lineup.
{33} Ramirez’s contention that it does 
not matter that the alleged taint in his case 
arose from media coverage rather than 
improper police influence is simply incor-
rect.  The source of the alleged taint does 
matter.  It is only when law enforcement 
are the source of the taint that due process 
concerns arise.
{34} Ramirez’s objection to the fact that 
the in-court identifications occurred in a 
courtroom, his claim that his seat position 
in the courtroom and his ethnicity and 
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gender were all suggestive, and his argu-
ment that the eyewitnesses’ memories of 
the features of the shooter likely faded giv-
en the delay between the offense and trial 
are all equally unavailing.  These facts do 
nothing to establish that the alleged taint, 
if there was any, arose as a consequence 
of improper law enforcement influence.  
See Thomas, 849 F.3d at 911 (rejecting the 
argument that an in-court identification 
was unduly suggestive because the defen-
dant was the only African-American man 
at counsel table, the eyewitness had never 
been asked to identify the robber, and the 
in-court identification occurred more 
than nineteen months after the crime, as 
these are not circumstances attributable 
to improper law enforcement conduct).  
To the extent Ramirez means to criticize 
identification testimony more broadly as 
an inherently problematic and unreliable 
form of evidence, his attack necessarily 
fails in light of the discussion in Perry.
{35} Perry recognized that “[m]ost eye-
witness identifications involve some ele-
ment of suggestion[; i]ndeed, all in-court 
identifications do[,]” and acknowledged 
that “the annals of criminal law are rife 
with instances of mistaken identification.”  
565 U.S. at 244-45 (internal quotation 
marks and citation omitted).  Neverthe-
less, Perry concluded that “[t]he fallibility 
of eyewitness evidence does not, without 
the taint of improper state conduct, war-
rant a due process rule requiring a trial 
court to screen such evidence for reli-
ability before allowing a jury to assess its 
creditworthiness.”  Id. at 245.  Moreover, 
Perry emphasized that other constitutional 
safeguards provide a criminal defendant 
sufficient protection against any funda-
mental unfairness resulting from eyewit-
ness identifications.  Id.; cf. State v. Cheadle, 
1983-NMSC-093, ¶ 15, 101 N.M. 282, 
681 P.2d 708 (“Once a court finds that the 
evidence is admissible, it becomes a jury 
determination as to the accuracy of a wit-
ness’ identification.”), overruled on other 
grounds by Belanger, 2009-NMSC-025, ¶ 
36. These include the right to have a jury 
evaluate the testimony of witnesses, the 
right to confront eyewitnesses, the right 
to the effective assistance of an attorney 
who can expose the flaws of eyewitness 
testimony on cross-examination and 
focus the jury’s attention on such flaws 
during opening and closing arguments, 
the right to present testimony about the 
unreliability of eyewitness identification 
made under certain circumstances, and 
the requirement that the state prove guilt 

beyond a reasonable doubt.  Perry, 565 U.S. 
at 245-47.  Ramirez utilized and benefitted 
from these various safeguards at his trial.
{36} Ramirez deftly cross-examined 
those witnesses who made in-court 
identifications and drew attention to the 
potential unreliability of their accounts 
of the shooting.  And as noted, he also 
called an expert witness in eyewitness 
identification and eyewitness identifica-
tion procedure.  That expert testified about 
the circumstances of memory formation, 
retention, recall, and maintenance; the 
conditions that render procedures of iden-
tification more or less reliable; the role of 
available media depictions as independent 
sources in the formation of memory and 
the consequent effect on the reliability 
of subsequent eyewitness identifications; 
and the unreliability of in-court eyewit-
ness identifications, both generally and in 
this case. Ramirez’s jury was thoroughly 
informed about the shortcomings of eye-
witness testimony when it considered the 
specific eyewitness testimony presented 
at Ramirez’s trial and determined that 
Ramirez was the person who shot and 
killed Vialpando.
{37} For these reasons, we hold that the 
district court did not err when it denied 
Ramirez’s motion to suppress all out-of-
court and in-court identifications.  Nor 
did it err in denying Ramirez a hearing 
on the question of the admissibility of the 
identifications.
C. Double Jeopardy
{38} “The Double Jeopardy Clause of 
the Fifth Amendment, enforced against 
the states by the Fourteenth Amendment, 
protects defendants from receiving mul-
tiple punishments for the same offense.”  
State v. DeGraff, 2006-NMSC-011, ¶ 25, 
139 N.M. 211, 131 P.3d 61 (internal quo-
tation marks and citation omitted).  The 
protection this clause provides, however, is 
limited.  “[T]he only function the Double 
Jeopardy Clause serves in cases challeng-
ing multiple punishments is to prevent the 
prosecutor from bringing more charges, 
and the sentencing court from imposing 
greater punishments, than the Legislative 
Branch intended.”  Herron v. State, 1991-
NMSC-012, ¶ 6, 111 N.M. 357, 805 P.2d 
624 (emphasis, internal quotation marks, 
and citations omitted).
{39} “There are two classifications of 
double jeopardy multiple-punishment 
cases.”  State v. Swick, 2012-NMSC-018, ¶ 
10, 279 P.3d 747.  “The first is the double-
description case, where the same conduct 
results in multiple convictions under 

different statutes.”  Id.  “The second is the 
unit-of-prosecution case, where a defen-
dant challenges multiple convictions un-
der the same statute.”  Id.  Ramirez makes 
both types of double jeopardy multiple-
punishment challenges.
1. Double-description claims
{40} Ramirez first argues that this Court 
should vacate the shooting-at-a-motor-ve-
hicle count because it violates double jeop-
ardy under a double-description theory. 
The State concedes that Ramirez is correct 
and that the shooting-at-a-motor-vehicle 
conviction must be vacated because it 
was subsumed by the first-degree murder 
charge.  State v. Montoya, 2013-NMSC-
020, ¶¶ 2, 54, 306 P.3d 426.  We agree that 
Ramirez’s conviction for shooting at a 
motor vehicle must be vacated.
{41} Ramirez next makes a cursory dou-
ble-description challenge to his convic-
tions for both child abuse and aggravated 
assault.  He contends that these counts 
should also be merged into the first-degree 
murder charge.  We reject this claim.
{42} Double-description challenges are 
subject to the two-part test set forth in 
Swafford v. State, 1991-NMSC-043, ¶¶ 
25-34, 112 N.M. 3, 810 P.2d 1223.  Under 
that inquiry, this Court must determine 
whether the conduct underlying the mul-
tiple offenses was unitary and whether, 
considering the statutes at issue, the 
Legislature intended to create separately 
punishable offenses.  Id. ¶ 25.  Ramirez 
cannot carry the burden imposed by the 
second prong of the Swafford test.  The 
Legislature intended to punish the separate 
crimes of child abuse, aggravated assault, 
and murder separately.
{43} “If each statute requires proof of 
a fact that the other does not, it may be 
inferred that the Legislature intended to 
authorize separate punishments under 
each statute.”  Swick, 2012-NMSC-018, ¶ 
13 (citing Swafford, 1991-NMSC-043, ¶ 
12).  Comparing the elements of the three 
statutes at issue, each statute requires proof 
of a fact that the other two statutes do not 
require.  Compare § 30-2-1(A)(1) (requir-
ing the State to prove a deliberate intent to 
kill), with § 30-3-2(A) (requiring the state 
to prove that the offender’s conduct caused 
the victim to believe that the defendant 
was about to intrude on the victim’s bodily 
integrity or personal safety by touching 
or applying force to the victim in a rude, 
insolent, or angry manner), and § 30-6-
1(D) (requiring the state to prove that the 
offender placed a child in a situation that 
endangered the child’s life).  Other indi-

http://www.nmcompcomm.us/


   Bar Bulletin - March 21, 2018 - Volume 57, No. 12     21 

 http://www.nmcompcomm.us/Advance Opinions
cia of legislative intent also suggest that 
the Legislature intended to punish these 
crimes separately.  See Swafford, 1991-
NMSC-043, ¶ 31 (clarifying that “if the ele-
ments of the statutes are not subsumed one 
within the other, then the Blockburger test 
raises only a presumption that the statutes 
punish distinct offenses . . . [which] may 
be overcome by other indicia of legislative 
intent” like “the language, history, and 
subject of the statutes”).  Here, the three 
statutes are quite different and address 
distinct social evils.  The presumption by 
the Blockburger strict-elements test is not 
overcome.  Ramirez’s double-description 
challenges to the child-abuse and aggra-
vated-assault convictions fail.
2. Unit of prosecution
{44} Ramirez also argues that the sepa-
rate punishments for the three counts of 
child abuse by endangerment violate dou-
ble jeopardy under a unit-of-prosecution 
theory. He contends that the three counts 
should have merged into one single count.  
For the reasons that follow, we reject this 
argument.
a. Controlling legal standards
{45} In a unit-of-prosecution case, “the 
defendant has been charged with multiple 
violations of a single statute based on a 
single course of conduct.  The relevant 
inquiry . . . is whether the legislature in-
tended punishment for the entire course 
of conduct or for each discrete act.”  Swaf-
ford, 1991-NMSC-043, ¶ 8.  “[T]he only 
basis for dismissal is proof that a suspect 
is charged with more counts of the same 
statutory crime than is statutorily autho-
rized.”  State v. Bernal, 2006-NMSC-050, 
¶ 13, 140 N.M. 644, 146 P.3d 289.  “The 
issue, though essentially constitutional, 
becomes one of statutory construction.”  
Herron, 1991-NMSC-012, ¶ 6.
{46} “[T]he unit of prosecution for a crime 
is the actus reus, the physical conduct of the 
defendant.”  United States v. Prestenbach, 
230 F.3d 780, 783 (5th Cir. 2000). “Courts 
consider the elements of a crime more often 
than a criminal statute’s unit of prosecu-
tion.  The two can easily be confused but 
are conceptually distinct.”  United States v. 
Rentz, 777 F.3d 1105, 1117 (10th Cir. 2015) 
(Matheson, J., concurring).  “The elements 
of an offense define what must be proved 
to convict a defendant of a crime.”  Id.  “By 
contrast, the unit of prosecution defines how 
many offenses the defendant has committed.  
It determines whether conduct constitutes 
one or several violations of a single statutory 
provision.”  Id. (internal quotation marks 
and citation omitted).

{47} To determine the Legislature’s intent 
with respect to the unit of prosecution 
for a criminal offense, we apply a two-
step test.  Bernal, 2006-NMSC-050, ¶ 14. 
“First, we review the statutory language 
for guidance on the unit of prosecution.”  
Id.  “The plain language of the statute is 
the primary indicator of legislative intent.”  
State v. Olsson, 2014-NMSC-012, ¶ 18, 324 
P.3d 1230.  “If the statutory language spells 
out the unit of prosecution, then we follow 
the language, and the unit-of-prosecution 
inquiry is complete.”  Bernal, 2006-NMSC-
050, ¶ 14.  “If the language is not clear, then 
we move to the second step, in which we 
determine whether a defendant’s acts are 
separated by sufficient indicia of distinct-
ness to justify multiple punishments under 
the same statute.”  Id. (internal quotation 
marks and citation omitted).  “If the acts 
are not sufficiently distinct, then the rule 
of lenity mandates an interpretation that 
the legislature did not intend multiple 
punishments, and a defendant cannot be 
punished for multiple crimes.”  Id.
b. Step one:  plain language
{48} Section 30-6-1(D)(1) provides as 
follows: “Abuse of a child consists of a per-
son knowingly, intentionally or negligent-
ly, and without justifiable cause, causing 
or permitting a child to be . . . placed in a 
situation that may endanger the child’s life 
or health . . . .”  Can we discern from this 
language what our Legislature intended 
as to the unit of prosecution?  We see two 
possibilities.  But before turning to those 
possibilities, we make two observations.
{49} We first observe that the New Mex-
ico appellate courts have never squarely 
addressed whether the statutory language 
of Section 30-6-1(D)(1) clearly articulates 
a unit of prosecution.  Review of the Court 
of Appeals’ treatment of this issue reveals 
that step one has been overlooked.  In State 
v. Castañeda, the Court correctly identified 
the two-step unit-of-prosecution analysis, 
but skipped step one without explanation.  
2001-NMCA-052, ¶¶ 12-18, 130 N.M. 
679, 30 P.3d 368.  Then, in State v. Chavez, 
the Court cited Castañeda as having suf-
ficiently settled step one of the analysis.  
Chavez, 2008-NMCA-126, ¶ 18, 145 N.M. 
11, 193 P.3d 558, rev’d on other grounds by 
2009-NMSC-035, ¶¶ 3, 53, 146 N.M. 434, 
211 P.3d 891.  Castañeda did not settle the 
analysis.
{50} We also observe that Section 30-
6-1(D)(1) encompasses abuse by endan-
germent that results in physical or emo-
tional injury as well as those circumstances 
where the abused child suffers no injury 

of any kind at all.  Compare State v. Lujan, 
1985-NMCA-111, ¶¶ 5, 16, 103 N.M. 667, 
712 P.2d 13 (concluding that the defendant 
endangered a child’s life in violation of the 
abuse by endangerment statute where he 
and several companions, while driving, 
threw bottles and other objects at the oc-
cupants of another moving vehicle and hit 
the infant-victim-occupant on the head 
when one of the thrown objects entered 
the targeted vehicle and ricocheted in the 
infant’s direction), and State v. Trujillo, 
2002-NMCA-100, ¶ 20, 132 N.M. 649, 53 
P.3d 909 (“[T]here may be instances when 
the risk of emotional harm from a similar 
incident might be sufficient to support 
a conviction based on endangerment.”), 
with Castañeda, 2001-NMCA-052, ¶ 15 
(“Pursuant to the statute, a person may 
be guilty of child abuse even if the child 
is not actually harmed.”); see also § 30-6-
1(E), (F), (G), (H) (apportioning different 
penalties for those who commit abuse of a 
child depending upon whether the abuse 
does not cause great bodily harm, does 
cause great bodily harm, or causes death).
{51} Returning now to whether the unit 
of prosecution is clear from the plain 
language of the statute, the first possible 
resolution to this issue arises from the fact 
that, as we have just observed, a defendant 
may be convicted of abuse by endanger-
ment even where there is no evidence 
the abused child was injured.  Indeed, 
the endangered child may be entirely 
oblivious to the endangerment.  This fact 
suggests that Section 30-6-1(D)(1) is not 
concerned with resultant consequences, 
and this view finds support in our case 
law.  We have previously explained that 
“the legislative purpose that animates the 
child endangerment statute [is] to punish 
conduct that creates a truly significant 
risk of serious harm to children.”  Chavez, 
2009-NMSC-035, ¶ 22 (emphasis added).  
Thus, one reading of the statute is that its 
gravamen is the prohibition of conduct.  
See United States v. Evans, 854 F.2d 56, 60 
(5th Cir. 1988) (considering the gravamen 
of a criminal statute to determine that stat-
ute’s unit of prosecution); State v. House, 
2001-NMCA-011, ¶ 20, 130 N.M. 418, 25 
P.3d 257 (same); Harris v. State, 359 S.W.3d 
625, 632 (Tex. Crim. App. 2011) (same).  
In other words, Section 30-6-1(D)(1) 
achieves its purposes by focusing on and 
prohibiting a course of conduct and not 
by focusing on the resultant consequences 
of that prohibited conduct.  Cf. Ebeling v. 
State, 91 P.3d 599, 601 (Nev. 2004) (con-
cluding that the district court erred in 
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sentencing the defendant to two counts 
of indecent exposure—one count for each 
of the two victims to which the defendant 
exposed himself—because Nevada’s in-
decent exposure statute “does not require 
proof of intent to offend an observer” or 
proof “that the exposure was observed” but 
requires only “that the public sexual con-
duct or exposure was intentional” (internal 
quotation marks and citation omitted)); 
Harris, 359 S.W.3d at 632 (concluding 
that “the gravamen of the offense of inde-
cency with a child by exposure is the act 
of exposure[,]” that “[t]he allowable unit 
of prosecution for the offense is the act of 
exposure,” and that the defendant com-
mitted only one act of indecency despite 
the fact that “he exposed himself to three 
children at the same time”).  Specifically, 
the statute prohibits causing or permitting 
a child to be placed in a situation that en-
dangers that child’s life or health.  Stated in 
grammatical terms, the unit of prosecution 
for Section 30-6-1(D)(1) is bound up in 
the verbs “causing” or “permitting.”  See 
Rentz, 777 F.3d at 1109 (“When seeking a 
statute’s unit of prosecution . . . the feature 
that naturally draws our immediate atten-
tion is the statute’s verb.  This comes as no 
surprise, of course, as the verb supplies the 
action or doing part of most any sentence, 
statutory or otherwise.”).
{52} The second possibility we perceive 
as to what the unit of prosecution might be 
based on the plain language of the statute 
rests on the fact that defendants can only 
engage in abuse of a child by endanger-
ment if they cause or permit a child to be 
placed in a situation of endangerment.  
Stated grammatically, the statute contains 
a direct object that is the recipient of the 
actions of Section 30-6-1(D)(1)’s verbs, 
and that direct object is a singular noun.  
This suggests that our Legislature intended 
the protections of Section 30-6-1(D)(1) to 
attach to each child endangered, and this, 
in turn, suggests that the unit of prosecu-
tion for Section 30-6-1(D)(1) is by child.  
See Harris, 359 S.W.3d at 630 (“[A] legis-
lative reference to an item in the singular 
suggests that each instance of that item is 
a separate unit of prosecution.” (internal 
quotation marks and citation omitted));  
see also People v. San Nicolas, 2001 Guam 
4 ¶ 21 (observing that Guam’s child abuse 
statute “refers to a person’s actions with 
regard to ‘a child’” and, therefore, conclud-
ing that “it is evident that the legislature 
intended that each separate child be the 
appropriate unit of prosecution”); cf. 
People v. Arzabala, 2012 COA 99 ¶¶ 27, 29 

(concluding that the unit of prosecution 
for Colorado’s statute criminalizing leav-
ing the scene of an accident is per accident 
scene because the compound noun “acci-
dent scene” appears repeatedly in singular 
form and is preceded by a definite article).
{53} Significantly, our Legislature chose 
not to employ the phrase “any child” or the 
word “children” in place of “a child.”  Had 
it done so, Section 30-6-1(D)(1) would 
have expressly contemplated that more 
than one child may be affected by a single 
course of abuse by endangerment and this, 
in turn, would suggest that the focus of 
the statute is the prohibition of conduct 
towards a particular class of persons.  See 
State v. Greenwood, 2012-NMCA-017, ¶ 
38, 271 P.3d 753 (“[T]he Legislature knows 
how to include language in a statute if it so 
desires.” (alteration in original) (internal 
quotation marks and citation omitted)).  
Our Legislature did not do this and instead 
specifically prohibited the commission of 
certain acts against a singular and discrete 
entity: “a child.”  It is well established—so 
much so that the proposition is repeatedly 
expressed in non-precedential opinions—
that where a statute prohibits the doing of 
some act to a victim specified by a singular 
noun, “a person” for example, then “the 
person” is the unit of prosecution.  See 
State v. Vega, No. 33,363, dec. ¶ 60 (N.M. 
Sup. Ct. Jan. 9, 2014) (non-precedential) 
(“[W]e agree with the State that, under 
our first-degree murder statute, the unit of 
prosecution is unambiguous:  the killing 
of one human being by another. .  .  . The 
number of murder charges depends on the 
number of victims.  The notion that one 
death should result in only one homicide 
conviction is firmly embedded in our juris-
prudence.” (internal quotation marks and 
citation omitted)); State v. Armendariz, No. 
29,101, mem. op. ¶ 23 (N.M. Ct. App. May 
1, 2012) (non-precedential) (“The nature 
of assault offenses encapsulates their per-
sonal nature and the individual victim as 
the proper unit of prosecution.”); State v. 
Clymo, No. 30,005, mem. op. ¶ 29 (N.M. 
Ct. App. Aug. 16, 2010) (non-precedential) 
(“It appears that the wording of the statute 
evinces a legislative intent to punish each 
act of false imprisonment against each 
person.”); House, 2001-NMCA-011, ¶ 20 
(“[T]he subject of punishment of vehicular 
homicide is the killing of another, not the 
unlawful operation of a motor vehicle.” 
(emphasis added)).  All of this points to 
the conclusion that the unit of prosecution 
for Section 30-6-1(D)(1) is by child.
{54} Policy considerations further sup-

port this latter interpretation of the statute.  
See State v. Ogden, 1994-NMSC-029, ¶ 27, 
118 N.M. 234, 880 P.2d 845 (“[T]he lan-
guage of penal statutes should be given a 
reasonable or common sense construction 
consonant with the objects of the legisla-
tion, and the evils sought to be overcome 
should be given special attention.”).  
 “[W]here there is but a single violent act 
and multiple victims, the societal harm is 
greater.  And, thus, the greater the harm, 
the greater the need to deter such conduct.  
To hold otherwise would encourage single-
act-multiple-victim-type crimes.”  State v. 
Johnson, 1985-NMCA-074, ¶ 41, 103 N.M. 
364, 707 P.2d 1174.  To define the unit of 
prosecution for Section 30-6-1(D)(1) by 
course of conduct could encourage would-
be perpetrators of child abuse by endan-
germent to endanger as many children as 
possible if they endanger any child at all.  
Our Legislature could not have meant 
this.  Rather, it must have intended that 
there be a correlation between the num-
ber of children endangered and the total 
exposure to punishment.  This reasoning 
has particular force in this context given 
that our Legislature has concluded that 
crimes against children suggest heightened 
culpability and that one purpose of the 
child-abuse-by-endangerment statute is to 
assure the protection of children, a highly 
vulnerable population.  State v. Santillanes, 
2001-NMSC-018, ¶ 24, 130 N.M. 464, 27 
P.3d 456.
{55} Our discussion of these two pos-
sible interpretations of Section 30-6-1(D)
(1)’s unit of prosecution demonstrates 
there are two equally valid ways of think-
ing about the unit of prosecution for this 
statute: either by conduct or by outcome.  
As arguments on either side have equal 
force and validity, we conclude that the 
statutory language is ambiguous as to the 
unit of prosecution.  See Maestas v. Zager, 
2007-NMSC-003, ¶ 9, 141 N.M. 154, 152 
P.3d 141 (“A statute is ambiguous when 
it can be understood by reasonably well-
informed persons in two or more different 
senses.” (internal quotation marks and 
citation omitted)).  We move to step two 
of the unit-of-prosecution analysis.
c. Step 2:  indicia of distinctness
{56} Under the second step of the unit-
of-prosecution analysis, we “determine 
whether a defendant’s acts are separated by 
sufficient indicia of distinctness to justify 
multiple punishments under the same stat-
ute.”  Bernal, 2006-NMSC-050, ¶ 14  (inter-
nal quotation marks and citation omitted).  
Our case law instructs that we consider 

http://www.nmcompcomm.us/


   Bar Bulletin - March 21, 2018 - Volume 57, No. 12     23 

 http://www.nmcompcomm.us/Advance Opinions
the temporal proximity of the acts, the 
location of the victim(s) during each act, 
the existence of an intervening event, the 
sequencing of acts, the defendant’s intent 
as evinced by his or her conduct and ut-
terances, and the number of victims.  See 
id. ¶¶ 15, 17; Herron, 1991-NMSC-012, ¶ 
15.  If our analysis indicates that Ramirez’s 
conduct constitutes “separate offenses un-
der the statute, we will presume that to be 
the legislative intent, until the Legislature 
amends the statute to indicate otherwise.”  
State v. Morro, 1999-NMCA-118, ¶ 11, 127 
N.M. 763, 987 P.2d 420.
{57} We have previously observed that 
the number-of-victims factor has special 
significance:  “[M]ultiple victims will likely 
give rise to multiple offenses.”  Herron, 
1991-NMSC-012, ¶ 15; see also Bernal, 
2006-NMSC-050, ¶ 18 (“While the exis-
tence of multiple victims does not, itself, 
settle whether conduct is unitary or dis-
tinct, it is a strong indicator of legislative 
intent to punish distinct conduct that can 
only be overcome by other factors.”).  This 
case involved multiple child victims who 

suffered distinct mental injuries as a con-
sequence of Ramirez’s actions.  Carmen, 
Nikki, and Michael each testified to the 
mental anguish they individually experi-
enced while Ramirez shot Vialpando nine 
times.  Carmen testified that, at the time of 
the shooting, she thought that she and her 
family would all die.  It was patently rea-
sonable for her to fear this potentiality.  All 
three children testified that they were in 
fear and shock as they witnessed Ramirez 
shoot into the vehicle in which they and 
Vialpando were sitting and kill Vialpando.  
The number of shots fired is significant.  
Bullets entered and exited Vialpando.  The 
chance that any one of the children might 
have been struck by one of the bullets fired 
into and through Vialpando increased as 
the number of shots fired increased.  In 
light of these facts, we are persuaded that 
our Legislature intended multiple punish-
ments in this case.
d. Conclusion:  unit of prosecution
{58} In the circumstances of this case in 
which each of the three children separately 
testified to the fear and shock they respec-

tively suffered as a result of Ramirez’s wan-
ton conduct, we hold that the Legislature 
intended prosecution for three counts of 
child abuse by endangerment.  Ramirez’s 
three convictions for child abuse do not 
violate double jeopardy.
III. CONCLUSION
{59} Ramirez’s conviction for shooting at 
a motor vehicle is vacated.  His remaining 
convictions are affirmed.  We remand this 
matter to the district court for resentenc-
ing.

{60} IT IS SO ORDERED.
JUDITH K. NAKAMURA, Chief Justice 

WE CONCUR:
PETRA JIMENEZ MAES, Justice
EDWARD L. CHÁVEZ, Justice
CHARLES W. DANIELS, Justice
BARBARA J. VIGIL, Justice
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Opinion

Edward L. Chávez, Justice

{1} The State filed a Motion for Pretrial 
Detention in this case involving a charge 
of first-degree murder, which was denied 
by the district court judge after an eviden-
tiary hearing.  The State appealed to this 
Court pursuant to Rule 12-204(C) NMRA 
and consistent with State v. Smallwood, 
2007-NMSC-005, ¶ 11, 141 N.M. 178, 
152 P.3d 821 (holding that “the legislature 
intended for [the Supreme Court] to have 
jurisdiction over interlocutory appeals in 
situations where a defendant may possi-
bly be sentenced to life imprisonment or 
death”).  On page 3 of its Motion, the State 
contends that the district court judge, rely-
ing on State v. Brown, 2014-NMSC-038, 
338 P.3d 1276, “apparently determined 
that the charges themselves—no matter 
how serious the crime and how dangerous 
a manner in which it is committed—are 
never sufficient to detain.” The State also 
contends that the district court judge 

abused his discretion and asks us to clarify 
that a district court judge “should neither 
disregard the nature or circumstances of 
the crime nor consider the charges to the 
exclusion of all other factors.”
{2} Discretion is the authority of a district 
court judge to select among multiple cor-
rect outcomes.  Appellate courts analyze 
a district court judge’s discretionary deci-
sions by first, without deferring to the dis-
trict court judge, deciding whether proper 
legal principles were correctly applied.  If 
proper legal principles correctly applied 
only lead to one correct outcome there is 
no discretion for the district court judge to 
exercise.  If the district court judge arrives 
at the only correct outcome, the district 
court judge is affirmed; otherwise the 
district court judge is reversed.  If proper 
legal principles correctly applied may lead 
to multiple correct outcomes, deference is 
given to the district court judge because if 
reasonable minds can differ regarding the 
outcome, the district court judge should 
be affirmed.  In this case the dominating 
issue is whether the district court judge 
correctly applied proper legal principles.

{3} Article II, Section 13 provides that 
“[b]ail may be denied by a court of record 
pending trial for a defendant charged with 
a felony if the prosecuting authority .  .  . 
proves by clear and convincing evidence 
that no release conditions will reasonably 
protect the safety of any other person or 
the community.”  We previously announced 
that the prosecuting authority—and de-
fense counsel—may offer evidence in many 
different forms during a detention hearing.  
The litigants may introduce live testimony 
and proffer documentary evidence in a 
form that carries sufficient indicia of reli-
ability, and the Rules of Evidence do not 
apply.  See Transcript of Bench Ruling by 
New Mexico Supreme Court in Torrez v. 
Whitaker, No. S-1-SC-36379, at 9.1  The 
prosecuting authority has the burden of 
proving by clear and convincing evidence 
that (1) the defendant poses a future threat 
to others or the community, and (2) no 
conditions of release will reasonably pro-
tect the safety of another person or the 
community. See id.
{4} In this case Detective Jodi Gonterman 
testified concerning her investigation of 
two separate alleged crimes involving 
Defendant, Mariah Ferry. The State also 
tendered, without objection, documen-
tary exhibits which included the criminal 
complaints in two cases filed against Ferry; 
a prior court order releasing Defendant 
on specific supervisory conditions; and a 
letter from the mother of one of the vic-
tims.  In the first case Ferry is alleged to 
have participated in the kidnapping and 
beating of a victim, and in the present 
case she is alleged to have participated in 
the kidnapping, mutilation, and murder 
of another victim and to have tampered 
with evidence.  The details of the crimes in 
this case are adequately set forth in para-
graphs 2 through 7 of the Order Denying 
State of New Mexico’s Expedited Motion 
For Pretrial Detention.  The district court 
judge also specified in paragraph 13 of his 
Order2 that

[t]he State argues that no condi-
tions of release can protect the 
community based on the nature 
of the charges.  While the Court 

 1available at www.nmcourts.gov/Court-Decisions-on-Pretrial-Release-and-Detention-Reform.aspx (last visited December 28, 
2017)
 2The judge’s written Order governs in these proceedings.  See Rule 5-409(G) NMRA (requiring a written order).   
See also State v. Diaz, 1983-NMSC-090, ¶ 4, 100 N.M. 524, 673 P.2d 501 (“It is well established that an oral ruling by the trial court is 
not a final judgment, and that the trial court can change such ruling at any time before the entry of written judgment.”).

http://www.nmcompcomm.us/
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 3Whether Defendant was required to report to her supervising officer if her codefendants contacted or attempted to contact her 
directly or through others is not clear in the Order.

agrees the nature of the charges 
are disturbing, the New Mexico 
Supreme Court has explained 
that the court may not base a pre-
trial release decision entirely on 
a single factor—like the serious-
ness of the current charges—“to 
the exclusion of all other factors.”

(quoting State v. Brown, 2014-NMSC-038, 
¶ 51, 338 P.3d 1276).
{5} We understand the State to interpret 
the district court judge’s ruling to mean 
that the seriousness of the nature and 
circumstances of the underlying crime can 
never in and of itself be sufficient to prove a 
defendant’s future dangerousness.  We be-
lieve this is one reasonable interpretation 
of paragraph 13.  However, another rea-
sonable interpretation, as will be explained 
in paragraph 8, infra, is that the district 
court judge did consider the seriousness of 
the underlying nature and circumstances 
of the crime but was persuaded by other 
evidence that certain conditions of release 
could reasonably protect the safety of 
others and the community.  The fact that 
there are two reasonable interpretations 
of the district court judge’s Order leads 
us to conclude that a remand is necessary 
to allow the district court judge to clarify 
what he intended by his written Order.
{6} We also conclude that it is necessary 
to make clear that the nature and circum-
stances of a defendant’s conduct in the 
underlying charged offense(s) may be suf-
ficient, despite other evidence, to sustain 
the State’s burden of proving by clear and 
convincing evidence that the defendant 
poses a threat to others or the community. 
If the State meets this initial burden of 
proof the State must still prove by clear 
and convincing evidence, under Article II, 
Section 13, that “no release conditions will 
reasonably protect the safety of any other 
person or the community.”  For example, 
the State may introduce evidence of a 
defendant’s defiance of restraining orders; 
dangerous conduct in violation of a court 
order; intimidation tactics; threatening 
behavior; stalking of witnesses, victims, 
or victims’ family members; or inability 
or refusal to abide by conditions of release 
in other cases.  The potential evidence of 
a person’s dangerous inability or refusal 

to abide by the directives of an authority 
figure are so variable that it is difficult to 
catalog all of the circumstances that might 
satisfy the State’s burden of proof.
{7} We emphasize that the litigants 
and the court must not automatically 
consider any one factor to be dispositive 
in pretrial detention hearings.  For this 
reason district court judges are required 
to file written findings of the individual-
ized facts justifying the detention of the 
defendant or the denial of the detention 
motion.  Rule 5-409(H)-(I).  Of course 
the district court judge’s decision will 
be limited by what evidence the litigants 
present.
{8} In this case the district court judge 
verbally announced that he had consid-
ered all of the factors he was required to 
consider, noting that the crimes charged 
are very gruesome and heinous.  The judge 
also stated that the gruesome nature of 
the crime could not be the only factor to 
consider in rendering a detention decision.  
The judge considered Defendant’s age 
and that she had previously been released 
with supervision without any violations 
as evidenced by no one from pretrial ser-
vices stating otherwise.  Finally the judge 
stated that he considered the Public Safety 
Assessment provided to the court.  Based 
on the information the judge considered, 
he continued the previous conditions 
of release imposed on Defendant weeks 
earlier by a different district court judge.  
The conditions included (1) no contact 
whatsoever with the codefendants, the vic-
tims or their family members, presumably 
directly or indirectly;3 (2) no possession or 
use of alcohol or prohibited substances; 
(3) no possession of firearms, dangerous 
weapons, knives, or objects that can be 
considered deadly weapons; and (4) the 
requirement that Defendant wear an ankle 
bracelet at all times while released.  At the 
request of the State, the district court judge 
announced there would be zero tolerance 
for any violation of the conditions of re-
lease no matter how small the violation.  
The prosecuting authority did not offer any 
reasons why the conditions of release were 
inadequate to reasonably provide for the 
safety of a person or the community.  Had 
the district court judge been as clear in his 

written Order, as he was in his oral ruling, 
the written Order before this court likely 
would not have been subject to more than 
one reasonable interpretation.  For this 
reason we encourage judges to carefully 
reduce to writing all reliable information 
they have considered when deciding to 
detain or not to detain a defendant.
{9} However, because of the ambiguity in 
the written Order we remand to the district 
court judge to clarify his written Order.  If 
the district court judge interpreted State v. 
Brown as precluding the court from find-
ing that reliable evidence of the nature and 
circumstances of the crime can never, in 
and of itself, be sufficient for the State to 
meet its burden of proving a defendant’s 
future dangerousness, the court misin-
terpreted Brown.  We also note that our 
Brown opinion was concerned with money 
bail.  The concern for the danger to the 
public does not justify setting money bail 
at any amount because defendants do not 
forfeit money bail when they commit new 
offenses.  See Brown, 2014-NMSC-038, ¶ 
21.  But as we have explained, the nature 
and circumstances of a defendant’s con-
duct in the underlying charged offense(s) 
may be sufficient, despite other evidence, 
to sustain the State’s burden of proving 
by clear and convincing evidence that 
the defendant poses a threat to others or 
the community.  If the court so finds, the 
court must also be persuaded by clear 
and convincing evidence that there are no 
conditions of release that will reasonably 
protect the safety of others or the commu-
nity before the court may enter an order 
for the pretrial detention of a defendant.

{10} IT IS SO ORDERED.
EDWARD L. CHÁVEZ, Justice

WE CONCUR:
PETRA JIMENEZ MAES, Justice
CHARLES W. DANIELS, Justice
BARBARA J. VIGIL, Justice

JUDITH K. NAKAMURA, Chief Justice,
not participating
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Opinion

James J. Wechsler, Judge

{1} We determine in this appeal that a 
taxpayer’s transport as a motor carrier of 
an interstate railroad’s employees from 
point to point in New Mexico is not 
“transportation of a passenger traveling 
in interstate commerce by motor carrier” 
in order to preempt New Mexico gross re-
ceipts tax under a federal statute, 49 U.S.C. 
§ 14505(2) (2012). We therefore affirm the 
district court’s summary judgment deny-
ing a refund of taxes paid.
BACKGROUND
{2} Renzenberger, Inc. (Taxpayer) con-
tracted with Union Pacific Railroad and 
Burlington Northern Santa Fe (the rail-
roads) to transport railroad employees to 

and from railroad trains both within New 
Mexico and from New Mexico to another 
state.1 The railroads carried freight across 
state lines in the United States. Taxpayer 
asserted that its service was necessary be-
cause interstate railroad carriers needed to 
comply with federal safety regulations and 
union rules concerning crew hours and 
that Taxpayer’s service enables railroads 
to “provide relief services to allow the 
railroads to continue to operate without 
undue delay.”
{3} Defendant State of New Mexico Taxa-
tion and Revenue Department (the Depart-
ment), after an audit, assessed Taxpayer for 
gross receipts tax, penalties, and interest for 
the period from March 31, 2005 through Au-
gust 31, 2010. The Department assessed li-
ability only for gross receipts tax on revenue 
derived from transportation between loca-
tions in New Mexico, not for transportation 
from a location in New Mexico to a location 
in another state. Taxpayer timely paid the 

assessed liability, penalties, and interest in 
full and filed an application for refund with 
the Department for the amounts paid. The 
Department denied the application, and 
Taxpayer filed a complaint for tax refund in 
the First Judicial District Court.
{4} In the district court, the parties filed 
cross-motions for summary judgment. 
After a hearing, the district court denied 
Taxpayer’s motion and granted the Depart-
ment’s motion.
49 U.S.C. § 14505
{5} In 1995, Congress passed the Inter-
state Commerce Commission Termina-
tion Act (the ICCTA) with the intent of 
deregulating certain industries. 49 U.S.C. 
§§ 101-80504 (2012). Within the ICCTA, 
Congress enacted 49 U.S.C. § 14505 to 
restrict states and local subdivisions from 
burdening interstate passenger travel by 
motor carrier. Title 49 U.S.C. § 14505 
reads:

A State or political subdivision 
thereof may not collect or levy 
a tax, fee, head charge, or other 
charge on—
(1) a passenger traveling in inter-
state commerce by motor carrier;
(2) the transportation of a pas-
senger traveling in interstate 
commerce by motor carrier;
(3) the sale of passenger transpor-
tation in interstate commerce by 
motor carrier; or
(4) the gross receipts derived 
from such transportation.

In recognition of the Supremacy Clause 
of the United States Constitution, the New 
Mexico Legislature enacted NMSA 1978, 
Section 7-9-55(A) (1993), providing that 
“[r]eceipts from transactions in interstate 
commerce may be deducted from gross 
receipts to the extent that the imposition 
of the gross receipts tax would be unlawful 
under the United States [C]onstitution.”
{6} There is no question in this case that 
the Department deducted receipts from 
Taxpayer’s service revenues that included 
transportation between locations in New 
Mexico and locations in other states. The 
issue of this appeal is, rather, whether 49 
U.S.C. § 14505 preempts the Department’s 
assessment of gross receipts tax on the 
revenues from Taxpayer’s service between 
locations in New Mexico. If 49 U.S.C. 
§  14505 applies, Taxpayer would have 
been entitled to also deduct revenues for 
transportation between locations in New 
Mexico.

 1Taxpayer also provided other services that are not material to this opinion.
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STANDARD OF REVIEW
{7} Because the outcome of this appeal 
depends on our interpretation of 49 U.S.C. 
§ 14505, and because the district court 
made its interpretation by way of sum-
mary judgment, we review the district 
court’s ruling de novo. See Maestas v. Za-
ger, 2007-NMSC-003, ¶ 8, 141 N.M. 154, 
152 P.3d 141. When interpreting a statute, 
our primary goal is to give effect to the 
legislative intent. Key v. Chrysler Motors 
Corp., 1996-NMSC-038, ¶ 13, 121 N.M. 
764, 918 P.2d 350. We endeavor to do so 
by first examining the plain language of the 
statute. Marbob Energy Corp. v. N.M. Oil 
Conservation Comm’n, 2009-NMSC-013, ¶ 
9, 146 N.M. 24, 206 P.3d 135. “The plain-
ness or ambiguity of statutory language is 
determined by reference to the language 
itself, the specific context in which that 
language is used, and the broader context 
of the statute as a whole.” Robinson v. Shell 
Oil Co., 519 U.S. 337, 341 (1997). If there 
is an ambiguity or a lack of clarity, we will 
turn to other aspects of statutory construc-
tion, including the purpose of the statute 
and its legislative history. See Marbob, 
2009-NMSC-013, ¶ 9.
{8} Additionally, because we are interpret-
ing a federal statute that is designed to 
preempt state taxation, the United States 
Supreme Court has indicated that the party 
advocating preemption has the burden of 
demonstrating the congressional intent “to 
supplant state law.” De Buono v. NYSA-ILA 
Med. & Clinical Servs. Fund, 520 U.S. 806, 
814 (1997) (internal quotation marks and 
citation omitted). The Court has recog-
nized in such cases that principles of feder-
alism support state sovereignty with regard 
to its taxing authority and has applied a 
“presumption against pre-emption” that 
requires “the clear and manifest purpose 
of Congress” for preemption. Id. at 813 
n.8 (internal quotation marks and citation 
omitted); Dep’t of Revenue of Or. v. ACF 
Indus., Inc., 510 U.S. 332, 344-45 (1994).
{9} The parties dispute the import of this 
presumption in this case. While the De-
partment and Amicus Curiae Multistate 
Tax Commission advance the use of the 
presumption, Taxpayer asserts that the 
United States Supreme Court “is currently 
split as to the existence of a presumption 
against preemption[,]” and, regardless, if 
there is such a presumption in this case, it 
only means that “Taxpayer has the burden 
of persuading [this] Court that, as a matter 
of law, the unambiguous language” of 49 
U.S.C. § 14505 prohibits the imposition of 
the tax at issue.

{10} We need not address either the 
existence or the scope of this federal 
presumption because we apply a similar 
presumption concerning the interpreta-
tion of state-established exemptions and 
deductions. In Security Escrow Corp. v. 
New Mexico Taxation & Revenue De-
partment, 1988-NMCA-068, ¶ 8, 107 
N.M. 540, 760 P.2d 1306, we stated that  
“[w]here an exemption or deduction 
from tax is claimed, the statute must be 
construed strictly in favor of the taxing 
authority, the right to the exemption or 
deduction must be clearly and unambigu-
ously expressed in the statute, and the right 
must be clearly established by the taxpay-
er.” We see no reason to not employ such 
a construction in considering whether our 
state statute is preempted by federal law.
STATUTORY INTERPRETATION 
ANALYSIS 
{11} The focus of our statutory interpre-
tation inquiry is the language of Subsec-
tion 2 of 49 U.S.C. § 14505, “a passenger 
traveling in interstate commerce by motor 
carrier[.]” The phrases “traveling in inter-
state commerce” and “by motor carrier” 
and the word “passenger” all have bearing 
on our analysis. We first turn to the phrase 
“traveling in interstate commerce,” and 
we subsequently address the use of the 
phrase “by motor carrier” and the word 
“passenger.”
“Traveling in Interstate Commerce” 
{12} The district court interpreted “trav-
eling in interstate commerce” to require “at 
the very least . . . trips across a state line 
by motor carrier carrying passengers[.]” 
Taxpayer advances a broader approach. 
According to Taxpayer, the statutory lan-
guage “in interstate commerce” includes 
“all activities that have a substantial af-
fect on interstate commerce, including 
activities that are solely intrastate.” Under 
Taxpayer’s approach, 49 U.S.C. § 14505 
preempts even Taxpayer’s transportation 
of railroad crew members from point to 
point in New Mexico from New Mexico 
gross receipts taxation because the trans-
portation is “in interstate commerce” as 
an integral part of the railroads’ activity 
in interstate commerce.
A. Effect on Commerce
{13} Taxpayer relies on United States 
v. Yellow Cab Co., 332 U.S. 218 (1947), 
overruled on other grounds by Copperweld 
Corp. v. Indep. Tube Corp., 467 U.S. 752 
(1984). Yellow Cab involved a complaint 
alleging violations of the Sherman Anti-
trust Act, 15 U.S.C. §§ 1, 2 (2004), which 
prohibits “unreasonable restraints on in-

terstate commerce[.]” Yellow Cab, 332 U.S. 
at 225; see 15 U.S.C. § 1 (“Every contract, 
combination in the form of trust or oth-
erwise, or conspiracy, in restraint of trade 
or commerce among the several [s]tates, 
or with foreign nations, is declared to be 
illegal.”). As pertinent to this case, in Yellow 
Cab, there were allegations of a conspiracy 
to restrict competition for contractual taxi-
cab services to transport interstate railroad 
passengers with their luggage from one 
railroad station to another within Chicago. 
322 U.S. at 228. Stating that such trans-
portation was “clearly a part of the stream 
of interstate commerce” and “an integral 
step in the interstate movement[,]” the 
Supreme Court held that the service was 
subject to the Sherman Act. Id. at 228-29.
{14} Taxpayer has expanded on the lan-
guage of Yellow Cab to advance an even 
broader scope of “in interstate commerce” 
because Yellow Cab was a Sherman Anti-
trust Act case. The United States Supreme 
Court has consistently held that federal 
jurisdiction under the Sherman Antitrust 
Act may be invoked if the activity involved 
substantially affects interstate commerce. 
See, e.g., McLain v. Real Estate Bd. of New 
Orleans, Inc., 444 U.S. 232, 242 (1980) (“It 
can no longer be doubted, however, that 
the jurisdictional requirement of the Sher-
man Act may be satisfied under either the 
‘in commerce’ or the ‘effect on commerce’ 
theory.”); Hosp. Bldg. Co. v. Tr. of Rex Hosp., 
425 U.S. 738, 743 (1976) (“As long as the 
restraint in question substantially and 
adversely affects interstate commerce, the 
interstate commerce nexus required for 
Sherman Act coverage is established.” (in-
ternal quotation marks and citations omit-
ted)). Taxpayer has therefore interpreted 
the phrase “in interstate commerce” to 
embrace any activity that affects interstate 
commerce. According to Taxpayer, it is the 
generally accepted use of the phrase such 
that “it is axiomatic throughout the entire 
gambit of commerce clause jurisprudence 
that ‘in interstate commerce’ captures any 
activity . . . that affects or is an integral part 
or provides necessary support to interstate 
commerce.”
{15} We do not disagree with Taxpayer 
that the Commerce Clause of the United 
States Constitution permits Congress 
to regulate intrastate activity that sub-
stantially affects or performs an integral 
part of, interstate commerce. We also do 
not disagree with Taxpayer that the facts 
Taxpayer asserts as to its service may well 
have such an effect on the railroads’ in-
terstate transportation. We part company 
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with Taxpayer, however, with regard to its 
contention that commerce clause jurispru-
dence requires an analysis of the effect on 
interstate commerce whenever Congress 
uses the term “in interstate commerce,” as 
it has done in 49 U.S.C. § 14505. 
{16} The United States Supreme Court 
has taken two differing approaches. On 
the one hand, the United States Supreme 
Court has recognized a distinct differ-
ence between the ways in which Congress 
chooses to create federal jurisdiction 
through the use of its commerce clause 
authority. See Circuit City Stores, Inc. v. 
Adams, 532 U.S. 105, 115 (2001) (“Con-
gress uses different modifiers to the word 
‘commerce’ in the design and enactment of 
its statutes.”). Over time, as Taxpayer has 
intimated, the different terms Congress 
has used have become terms of art. See 
Allied-Bruce Terminix Cos. v. Dobson, 513 
U.S. 265, 273 (1995) (stating that the words 
“in commerce” are “words of art”); United 
States v. Am. Bldg. Maint. Indus., 422 U.S. 
271, 280 (1975) (recognizing the term 
“engaged in commerce” as a “term of art”), 
superseded by statute on other grounds as 
stated in United States v. Gillies, 851 F.2d 
492, 493 (1st Cir. 1988).
{17} In construing Congress’s language 
in connection with its use of its commerce 
clause power, the Supreme Court has 
understood the terms “affecting interstate 
commerce” and “involving interstate com-
merce” to mean that Congress is exercis-
ing the full extent of its commerce clause 
power in the breadth of the activity it in-
tends to embrace. See Circuit City, 532 U.S. 
at 115 (“The phrase ‘affecting commerce’ 
indicates Congress[’s] intent to regulate 
to the outer limits of its authority under 
the Commerce Clause.”); Allied-Bruce 
Terminix, 513 U.S. at 273-74 (stating that 
the term “affecting commerce . . . normally 
signals Congress[’s] intent to exercise its 
Commerce Clause powers to the full” 
and concluding that “ ‘involving’ is . . . the 
functional equivalent of ‘affecting’ ”).
{18} On the other hand, the United States 
Supreme Court has held that Congress’s 
use of the terms “in interstate commerce” 
and “engaged in commerce” means that 
Congress intends to use a more limited 
extent of its commerce power. In Ameri-
can Building Maintenance, for example, 
the Court directly addressed the question 
of whether the phrase “engaged in com-
merce” included activities that substan-
tially affect interstate commerce. 422 U.S. 
at 275. The statute involved was Section 7 
of the Clayton Act, 15 U.S.C. § 18 (1950), 

which prohibited certain acquisitions by a 
corporation “engaged in commerce.” Am. 
Bldg. Maint., 422 U.S. at 275. The Court 
rejected the argument of the United States 
that, like the Sherman Act, the Clayton Act 
should be interpreted to “be coextensive 
with the reach of congressional power 
under the Commerce Clause[,]” stating 
that, at the time the Clayton Act was re-
enacted in 1950, “the phrase ‘engaged in 
commerce’ had long since become a term 
of art, indicating a limited assertion of 
federal jurisdiction.” Id. at 277-80; but see 
United States v. Darby, 312 U.S. 100, 109 
n.1, 117-18, 123 (1941) (holding, in 1941, 
that conduct that had the necessary effect 
on interstate commerce fell within Con-
gress’s commerce clause authority under 
the Fair Labor Standards Act, 29 U.S.C. 
§ 202 (1938), encompassing “industries 
engaged in commerce or in the production 
of goods for commerce”). Congress subse-
quently amended Section 7 of the Clayton 
Act to expand its coverage to activities 
“affecting commerce.” Gillies, 851 F.2d at 
493 (citing 1980 U.S. Code Cong. & Ad. 
News 2732, which explained that “[t]he 
purpose of [the amendment] is . . . to apply 
the antimerger provisions of the Clayton 
Act to firms whose activities are ‘in com-
merce’ or ‘affect’ interstate commerce”).
B. In Commerce
{19} The extent of federal jurisdiction 
when Congress uses the phrase “in com-
merce,” however, is not as clear as when it 
exercises its full authority. And, as stated 
by the United States Supreme Court, the 
phrase does not “necessarily have a uni-
form meaning whenever used by Con-
gress.” Am. Bldg. Maint., 422 U.S. at 277. 
The Court has, nonetheless, interpreted 
the phrase to be “only persons or activities 
within the flow of interstate commerce.” Id. 
at 276 (internal quotation marks and cita-
tion omitted); Allied-Bruce Terminix, 513 
U.S. at 273. And, it has further defined the 
flow of interstate commerce as “the practi-
cal, economic continuity in the generation 
of goods and services for interstate markets 
and their transport and distribution to the 
consumer.” (internal quotation marks and 
citation omitted); Am. Bldg. Maint., 422 
U.S. at 276. Of course, “interstate” means 
movement “[b]etween two or more states.” 
Black’s Law Dictionary 896 (9th ed. 2009). 
{20} Taxpayer also argues, in connection 
with its argument that its service is in 
interstate commerce because it “affects” 
commerce, that the phrase “in commerce” 
includes activity that, although intrastate, 
is “integral or necessary to” interstate com-

merce. Taxpayer states: “The well-defined 
body of law is explicit that the statutory 
phrase ‘in interstate commerce’ includes 
activity that is solely intrastate so long 
as that activity substantially affects, or is 
integral or necessary to, interstate com-
merce.” In support of its contention, Tax-
payer cites Yellow Cab and the unreported 
decision Brown’s Crew Car of Wyoming 
LLC v. Nevada Transportation Authority, 
No. 2:08-CV-00777-RLH-LRL, 2009 WL 
1240458 (D. Nev. May 1, 2009).
{21} In Yellow Cab, the Supreme Court 
held that pre-arranged transportation of 
interstate passengers and their luggage 
between railroad stations within Chicago 
was “part of the stream of interstate com-
merce.” 332 U.S. at 228. The Court reached 
that conclusion because the passengers 
were moving from “a point of origin in one 
state to a point of destination in another,” 
and the fact that there was a link within 
one state did not alter the interstate nature 
of the entire journey. Id. It viewed the 
intrastate link as an “integral step in the 
interstate movement.” Id. at 229.
{22} The Yellow Cab Court also con-
sidered another allegation concerning 
a conspiracy to control the market to 
transport interstate travelers to and from 
the travelers’ homes, offices, and hotels to 
railroad stations in Chicago. Id. at 230. The 
Court concluded that such transportation 
was “too unrelated to interstate commerce” 
to fall within the authority of the Sherman 
Antitrust Act. Id. It reasoned that the ser-
vice (1) did not cross state lines, (2) was 
not limited to railroad passengers, (3) did 
not involve a contractual or other arrange-
ment with the railroads, and (4) did not 
involve “fares paid or collected as part of 
the railroad fares.” Id. at 230-31.
{23} Despite Congress’s broad authority 
to regulate activity that has an affect on 
commerce under the Sherman Act, Yellow 
Cab’s holding—that the intrastate link was 
“integral” to “the interstate movement”—
implies that a narrower application of 
Congress’s authority to regulate com-
merce would have been sufficient under 
the circumstances. Id. at 229; see Am. 
Bldg. Maint., 422 U.S. at 276 (interpret-
ing the phrase “in commerce” to be “only 
persons or activities within the flow of 
interstate commerce” (internal quotation 
marks and citation omitted)). Taxpayer’s 
service, however, does not cover a step in 
the interstate journey of the railroads or 
the freight that they carry. While we agree 
that Taxpayer’s service may affect interstate 
commerce provided by the railroads, it 

http://www.nmcompcomm.us/
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does not provide the direct link in the 
stream of commerce as addressed in Yellow 
Cab.
{24} In Brown’s Crew Car, a federal dis-
trict court held that a service like the one 
provided by Taxpayer was “in interstate 
commerce” and therefore outside of the ju-
risdiction of a state regulatory body. 2009 
WL 1240458 at *3, 13. It relied on Yellow 
Cab, reasoning that the carrier (1) oper-
ated under a contract with an interstate 
railroad without providing service to the 
public and (2) was an integral part of the 
railroad’s interstate activity. Brown’s Crew 
Car, 2009 WL 1240458 at *13. The issue in 
Brown’s Crew Car, however, did not involve 
an interpretation of 49 U.S.C. §  14505 
but rather the more general question of 
whether a state had regulatory authority 
with respect to a party’s activities. In this 
appeal, Taxpayer limits its argument to 
the effect of 49 U.S.C. § 14505; it does not 
make any constitutional or other federal-
ism arguments.
{25} Title 49 U.S.C. § 14505(2) preempts 
the Department from imposing a gross 
receipts tax on “the transportation of a 
passenger traveling in interstate commerce 
by motor carrier[.]” By virtue of the United 
States Supreme Court’s interpretation of 
the phrase “in interstate commerce,” we 
interpret Congress’s intent in 49 U.S.C. § 
14505 to address only “the flow of inter-
state commerce.” Am. Bldg. Maint., 422 
U.S. at 276. Taxpayer’s arguments that 
its service falls within 49 U.S.C. § 14505 
because it  affects interstate commerce is 
contrary to long-standing United States 
Supreme Court precedent. We do not 
foreclose, however, that a service that is 
“integral” to interstate commerce could be 
considered to be in the flow of commerce 
under certain circumstances.
“Passenger” Traveling “by Motor 
Carrier”
{26} We thus turn to the word “passen-
ger” and the phrase “by motor carrier” 
as Congress has used them in 49 U.S.C. 
§ 14505. The district court held that the 
crew members Taxpayer transported were 

not “passengers” under 49 U.S.C. § 14505. 
Taxpayer disagrees, contending that (1) 
its service falls within the preemption of 
Subsection 2 because the crew members, 
although not passengers of the railroads, 
are its passengers2 and (2) although the 
railroads are not motor carriers, Taxpayer 
is a motor carrier under the statute.3 As 
demonstrated by the parties’ competing 
interpretations, ambiguity exists with 
respect to the meaning of both the word 
“passenger” and the phrase “by motor 
carrier” in 49 U.S.C. § 14505. We therefore 
look to the context in which the terms are 
used, the purpose of 49 U.S.C. § 14505, and 
its legislative history. Thompson v. Dehne, 
2009-NMCA-120, ¶ 15, 147 N.M. 283, 220 
P.3d 1132.
{27} Congress enacted 49 U.S.C. § 14505 
in order to overrule a then-recent United 
States Supreme Court opinion, Oklahoma 
Tax Commission v. Jefferson Lines, Inc., 514 
U.S. 175, 177, 199 (1995), which permitted 
a state tax on bus tickets for interstate bus 
travel. See H.R. Rep. No. 104-311, at 120 
(1995) (stating the purpose of the legisla-
tion as prohibiting “a [s]tate or political 
subdivision of a [s]tate from levying a tax 
on bus tickets for interstate travel”); H.R. 
Rep. No. 104-422, at 220 (1995) (Conf. 
Rep.), as reprinted in 1995 U.S.C.C.A.N. 
850 (stating that the legislation “reverses 
a recent Supreme Court decision permit-
ting [s]tates [to levy a tax on bus tickets for 
interstate travel] and conforms taxation 
of bus tickets to that of airline tickets”); 
S. Rep. No. 104-176, at 48 (1995) (“This 
provision is intended to override a recent 
court decision permitting such a tax.”). 
Jefferson Lines upheld an Oklahoma sales 
tax on the full value of bus tickets sold in 
Oklahoma for travel from Oklahoma to 
other states. 514 U.S. at 178, 200.
{28} The purpose of 49 U.S.C. § 14505, 
therefore, was to address taxation of in-
terstate travel by bus passengers—passen-
gers who had purchased tickets to travel 
between states. See Tri-State Coach Lines, 
Inc. v. Metro. Pier & Exposition Auth., 732 
N.E.2d 1137, 1147 (Ill. App. Ct. 2000) 

(finding that Congress’s “exclusive focus 
in enacting [49 U.S.C. §] 14505 was to 
ensure that the tickets for interstate city-to-
city bus trips, trips often passing through 
multiple states and having minimal con-
tact with the state of their origin, were not 
taxed by the originating state in a manner 
disproportionate to the benefits received in 
that state”). It did not relate to passengers 
who, like the railroad crew members, were 
not “passengers” before and after they were 
transported within a single state by a mo-
tor carrier. In addition, as a preemption 
exclusively applying to state taxation and 
charges, it did not relate to persons who, 
like the railroad crew members, did not 
generate revenues for the entity traveling 
in interstate commerce that could be sub-
ject to state taxation.
{29} Furthermore, “passenger” is used 
in conjunction with, and juxtaposed to, 
“traveling in interstate commerce.” 49 
U.S.C. § 14505(2). “[W]hen interpreting 
an unclear or ambiguous term within a 
statute, we look to the neighboring words 
in a statute to construe the contextual 
meaning of a particular word in the stat-
ute.” State v. Jimenez, 2017-NMCA-039, 
¶ 33, 392 P.3d 668 (alteration, internal 
quotation marks, and citation omitted), 
cert. denied (No. 36,346 Apr. 6, 2017). The 
interstate commerce involved is that of 
the railroads. If the crew members were 
“passengers” of the railroads, Yellow Cab 
would suggest that they were traveling in 
interstate commerce. The crew members 
were not, however, “passengers” of the 
railroads under a Yellow Cab analysis, and 
Taxpayer does not contend that they were.
{30} For similar reasons, Taxpayer’s argu-
ment that its own status as a motor carrier 
triggers application of 49 U.S.C. § 14505 
is unavailing. Taxpayer’s transportation of 
railroad crew members is not part of tick-
eted travel between states, a circumstance 
that places its business activity outside 
the scope of Jefferson Lines and 49 U.S.C. 
§ 14505.
{31} Taxpayer argues that the original 
purpose of 49 U.S.C. § 14505 does not limit 

 2Taxpayer also contends that the Department does not interpret “passengers” differently because the Department did not separately 
assess gross receipts tax on Taxpayer’s transport of crew members from points in New Mexico to points in other states, which action it 
could have taken if the crew members were not “ ‘passengers’ . . . within the plain meaning of Section 14505.” The Department asserts 
that Taxpayer “misunderst[ood] the fact that [the] Department has no authority to tax interstate travel.” The parties have not further 
briefed their contentions, and we do not consider the Department’s action regarding service other than the one before this Court.
 3“Motor carrier” is defined in Part B of the ICCTA, which includes 49 U.S.C. § 14505, as “a person providing motor vehicle 
transportation for compensation.” 49 U.S.C. § 13102(14) (2012). The statutory definition of “motor vehicle” does not include rail 
transportation. See id. at § 13102(16) (“The term ‘motor vehicle’ means a vehicle, machine, tractor, trailer, or semitrailer propelled or 
drawn by mechanical power and used on a highway in transportation, or a combination determined by the Secretary, but does not 
include a vehicle, locomotive, or car operated only on a  rail[.]”).
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the reach of the statute as it was enacted. 
The purpose of the statute, however, is 
pertinent to the interpretation of the man-
ner in which Congress used the language 
it selected. The congressional purpose 
of correcting the Jefferson Lines decision 
comports with the reading that Congress 
intended to address passengers of a motor 
carrier who were traveling as passengers in 
interstate commerce.
{32} With this understanding of Con-
gress’s intent, the railroad crew mem-
bers are not “passenger[s] traveling in 
interstate commerce traveling by motor 

carrier” within the purpose of 49 U.S.C. § 
14505(2). Moreover, if the crew members 
were not “passengers traveling in interstate 
commerce,” it necessarily follows that 
Taxpayer’s activity is not an integral part 
of the flow of commerce that Congress 
addressed in 49 U.S.C. § 14505.
CONCLUSION
{33} Taxpayer’s transportation of railroad 
crew members from point to point in New 
Mexico was not “transportation of a pas-
senger traveling in interstate commerce by 
motor carrier” under 49 U.S.C. § 14505. 
As a result, 49 U.S.C. § 14505 does not 

preempt the Department from collecting 
gross receipts tax assessed on Taxpayer’s 
receipts from providing such service. We 
affirm the district court’s ruling denying 
Taxpayer a refund of taxes paid.

{34} IT IS SO ORDERED.
JAMES J. WECHSLER, Judge

WE CONCUR:
LINDA M. VANZI, Chief Judge
J. MILES HANISEE, Judge

http://www.nmcompcomm.us/
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Classified
Positions

Associate Litigation Attorney
We are a small, aggressive, successful Albu-
querque-based complex civil commercial and 
tort litigation firm with a need for an associ-
ate litigation attorney who is extremely hard 
working and diligent, with great academic 
credentials and legal acumen, really gets it, 
and is interested in a long term future with 
this firm. A terrific opportunity for the right 
lawyer. Experience of 3 years-plus is pre-
ferred. Send resumes, writing samples, and 
law school transcripts to Atkinson, Baker & 
Rodriguez, P.C., 201 Third Street NW, Suite 
1850, Albuquerque, NM 87102 or e_info@
abrfirm.com. Please reference Attorney 
Recruiting.

Attorney
The Pantex Plant in Amarillo, TX is look-
ing for an Attorney with well-developed 
counseling, investigative, and negotiation 
skills who has at least five years of experience 
representing employers in private practice or 
in a corporate law department as labor and 
employment counsel. Candidates must pos-
sess strong interpersonal, writing, and verbal 
skills, the ability to manage simultaneous 
projects under deadline, and flexibility to 
learn new areas of law. Candidates must be 
licensed to practice law in at least one state 
and must be admitted, or able to be admit-
ted, to the Texas bar. For more information 
on the position please visit www.pantex.
energy.gov, Careers, Current Opportunities 
and reference Req #18-0273 (Legal General 
Sr. Associate-Specialist). Pantex is an equal 
opportunity employer.

Insurance Defense Attorney - 
possible temp-to-perm
Prominent insurance company has im-
mediate need for litigation attorney with 
experience in insurance defense matters, 
including depositions, trials and arbitrations. 
Attorneys must be located in Albuquerque. 
Work is full-time and must be performed 
onsite. Work anticipated to last at least six 
weeks, perhaps longer. Possibility of temp-to-
perm for right candidate. Please send resume 
in confidence to Debra M. Vinikour, Senior 
Recruiting Attorney, Assigned Counsel, at 
dvinikour@assignedcounsel.com.

Deputy District Attorney
Immediate opening for HIDTA- Deputy District 
Attorney in Deming. Salary Depends on Experi-
ence. Please send resume to Francesca Estevez, 
District Attorney; FMartinez-Estevez@da.state.
nm.us; Or call 575-388-1941 

Business Law Professor
Full College Professor –  
Business Law
The Department of Finance in the College 
of Business at New Mexico State University 
(NMSU) is seeking to fill a 9-month, College 
Full Professor position to teach a variety of 
courses in Business Law. Applicant should 
have a Juris Doctorate, or equivalent degree, 
be licensed to practice law in any state, at least 
five years experience in the practice of law 
(public sector or private sector), and at least 
one year teaching. Applicants should dem-
onstrate evidence of effective teaching and 
strong knowledge of business law. Applicants 
should be able to teach courses such as Legal 
Environment, Property Law, Consumer Law, 
and Sports Law, and other undergraduate 
and graduate law courses. NMSU is an equal 
opportunity and affirmative action employer. 
Women, minorities, people with disabilities 
and veterans are strongly encouraged to ap-
ply. Teaching evenings and weekends, online 
and face-to-face, and travel to remote site 
locations, may be required on occasion. The 
person selected will be expected to serve as a 
primary academic and career advisor for stu-
dents seeking to attend law school. Interested 
applicants should apply online by March 26, 
2018, at http://jobs.nmsu.edu/postings/30718 
. Candidates should direct any questions 
to Dr. Matthew Holt, Search Chair (email: 
mholt@nmsu.edu, telephone 474.646.5582). 

Associate Attorney 
Hatcher Law Group, P.A. seeks an Associate 
Attorney with four-plus years of legal experi-
ence for our downtown Santa Fe office. We 
are looking for an individual motivated to 
excel at the practice of law in a litigation-
focused practice. Hatcher Law Group defends 
individuals, state and local governments and 
institutional clients in the areas of insurance 
defense, coverage, workers compensation, 
employment and civil rights. We offer a 
great work environment, competitive salary 
and benefit package. Send your cover letter, 
resume and a writing sample via email to 
juliez@hatcherlawgroupnm.com.

Associate General Counsel
Reporting to the Senior Vice President and 
General Counsel, this in-house position pro-
vides legal advice and assistance on complex 
and routine legal matters, primarily related 
to litigation, but also including matters of 
health law, involving Healthcare Services 
(PHS) and Health Plan. Litigation matters 
may include Federal and State law. AA/EOE/
VET/DISABLED. Preferred qualifications 
include 15 years of experience as an attorney, 
with experience in the health care field and 
medical malpractice area. To Apply: http://
tinyurl.com/ycrdkub6 (requisition #11206)

Trial Attorney
The Third Judicial District Attorney’s Office 
is accepting applications for a Trial Attorney 
in the Las Cruces Office. Requirements: 
Licensed attorney in New Mexico, plus a 
minimum of two (2) years as a practicing 
attorney, or one (1) year as a prosecuting 
attorney. Salary will be based upon experi-
ence and the District Attorney’s Personnel 
and Compensation Plan. Position open until 
filled. Please send interest letter/resume 
to Whitney Safranek, Human Resources 
Administrator, 845 N Motel Blvd., Suite D, 
Las Cruces, New Mexico 88007 or to wsaf-
ranek@da.state.nm.us. Further description 
of this position is listed on our website http://
donaanacountyda.com/.

Trial Attorney
Trial Attorney wanted for immediate em-
ployment with the Ninth Judicial District 
Attorney’s Office, which includes Curry and 
Roosevelt counties. Must be admitted to the 
New Mexico State Bar. Salary will be based 
on the NM District Attorneys’ Personnel & 
Compensation Plan and commensurate with 
experience and budget availability. Email 
resume, cover letter, and references to: Steve 
North, snorth@da.state.nm.us.

Staff Attorney
Enlace Comunitario, a social justice organi-
zation serving Spanish-speaking survivors 
of domestic violence, seeks a staff attorney 
with experience in family law and domestic 
violence orders of protection. Requires abil-
ity to communicate with clients fluently in 
Spanish. For additional information check 
enlacenm.org/careers. Send resume and let-
ter of interest to info@enlacenm.org (EOE).

Attorney
At Modrall Sperling, we are looking for 
smart people with diverse backgrounds and 
a solid work ethic. We seek an attorney with 
6 or more years’ experience in commercial 
real estate, natural resources or renewable 
energy transactions, to become a member of 
our team. The attorney will be involved with 
a wide range of transactions, working closely 
with experienced lawyers. We require excel-
lent communication skills, a commitment to 
providing the highest quality client service, 
and an ability to work independently within 
a supportive team. Modrall Sperling is an 
Albuquerque, New Mexico based firm with 
a variety of local, national and international 
clients. We offer a competitive compensation 
and benefits package that includes 401(k), 
medical, dental, health reimbursement 
arrangement, life insurance, long-term 
disability insurance among other benefits. 
In order to be considered for the position, 
please submit a resume, salary requirements 
and cover letter outlining why you meet the 
requirements of the position to: Janet Wulf 
at janetw@modrall.com.

http://www.pantex
mailto:dvinikour@assignedcounsel.com
mailto:FMartinez-Estevez@da.state
http://jobs.nmsu.edu/postings/30718
mailto:mholt@nmsu.edu
mailto:juliez@hatcherlawgroupnm.com
http://tinyurl.com/ycrdkub6
http://tinyurl.com/ycrdkub6
mailto:wsaf-ranek@da.state.nm.us
mailto:wsaf-ranek@da.state.nm.us
http://donaanacountyda.com/
http://donaanacountyda.com/
mailto:snorth@da.state.nm.us
mailto:info@enlacenm.org
mailto:janetw@modrall.com
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Paralegal
Hatcher Law Group, PA seeks a Paralegal 
with three plus years civil litigation experi-
ence (i.e. insurance defense, workers compen-
sation, employment and civil rights) for our 
downtown Santa Fe office. We are looking for 
a motivated individual who is well organized, 
detail oriented and a team player. Proficiency 
in Word, Microsoft 365, Westlaw and Adobe 
Pro. Part/Full Time available. Salary contin-
gent upon experience, plus benefit package. 
Send your cover letter and resume via email 
to juliez@hatcherlawgroupnm.com

Attorney
The Albuquerque office of Lewis, Brisbois, 
Bisgaard & Smith LLP is seeking a high 
energy attorney with five years of litigation 
experience to join our General Liability 
Practice Group. In addition to five years of 
litigation experience, successful candidates 
must have credentials from an ABA approved 
law school, and must currently be licensed to 
practice in NM. This is a great opportunity 
to work in a collegial local office of a national 
firm. Please submit a cover letter, resume, and 
two writing samples via email to stephanie.
reinhard@lewisbrisbois.com.

Letters of Interest From Attorneys 
The Administrative Office of the Courts 
invites letters of interest from attorneys in-
terested in representing parties to abuse and 
neglect cases arising under the Children’s 
Code in the First (Santa Fe, Rio Arriba, Los 
Alamos), Second (Bernalillo), Sixth (Grant, 
Hidalgo, Luna), Tenth (DeBaca, Harding, 
Quay), and Thirteenth (Sandoval, Valencia, 
Cibola) Judicial Districts. Compensation is 
tied directly to caseload. Letters of interest: 
Please include name, street address, phone 
number, email address, and a brief statement 
describing your background and understand-
ing of abuse and neglect cases, preference 
to as to attorney type (Guardian ad Litem, 
Youth and or Respondent attorney) years of 
experience, and a statement of your ability to 
perform duties. Newer attorneys are encour-
aged to apply and free trainings are available. 
Interested attorneys must be licensed to prac-
tice in the state of New Mexico, have profes-
sional liability insurance, and must attach a 
resume to the letter of interest. Contracting 
attorneys will submit monthly logs, have ac-
cess to email, meet with the Court or AOC if 
requested, participate in related CLE’s, and 
submit invoices as required by AOC proto-
cols. Please send questions to Sarah Jacobs at 
aocsej@nmcourts.gov or (505) 827-4887. Let-
ters of interest and accompanying resumes 
should be emailed to aocsej@nmcourts.gov.

Attorney
O’Brien & Padilla, P.C., is seeking an ener-
getic attorney with 3+ years of experience to 
join our growing and highly rated insurance 
defense law firm. Duties include all aspects 
of litigation, including but not limited to 
preparing pleadings and motions, taking 
and defending depositions, participating in 
mediations and arbitrations, and handling 
hearings and trials. We handle all types of 
insurance matters at all stages of the case, but 
the firm’s primary practice areas include bad-
faith, personal injury, and workers’ compen-
sation. We are looking for an attorney with 
experience in workers’ compensation matters. 
We offer competitive salaries and benefits for 
the right candidate. Please submit your cover 
letter, resume, references, and writing sample 
to rpadilla@obrienlawoffice.com.

Position Announcement 
CJA Panel Coordinating Attorney 
2018-04
The Federal Public Defender for the District 
of New Mexico is seeking a full-time at-
torney to serve as the Criminal Justice Act 
(CJA) Panel Coordinating Attorney for the 
District of New Mexico. The CJA Panel Co-
ordinating Attorney will work closely with 
the Courts, the Federal Public Defender and 
the Defender Services Office to improve the 
quality of representation and the efficient 
management of the CJA Panel. Duties will 
include providing training and assistance 
to CJA Panel attorneys, assisting CJA Panel 
attorneys and the Court with the efficient 
processing of vouchers for reimbursement, 
and other duties as assigned consistent with 
the mission of the position. The CJA Panel 
Coordinating Attorney eventually will be 
required to supervise other staff in carrying 
out these functions. This is a full-time FPD 
staff attorney position that will not permit 
court appearances or the private practice of 
law. Applicants must have an the following 
qualifications: an established working knowl-
edge and demonstrated command of federal 
criminal law; at least five years’ experience 
practicing federal criminal law; significant 
experience working under the Criminal 
Justice Act; proficient data management and 
automation skills. The successful applicant 
also must be a self-starter with a positive work 
ethic, a reputation for personal and profes-
sional integrity, and an ability to work well 
with the Court, the Federal Public Defender, 
the Defender Services Office and members 
of the CJA Panel. There is a preference for 
applicants who have substantial experience 
billing under the Criminal Justice Act. Ap-
plicants must be a graduate of an accredited 
law school, licensed by the highest court of 
a state, federal territory, or the District of 
Columbia; be a member in good standing in 
all courts where admitted to practice; and be 
a U.S. citizen or person authorized to work in 
the United States and receive compensation 
as a federal employee. Selected applicants 
will be subject to a background investiga-
tion. Salary commensurate with experience. 
The Federal Public Defender operates under 
the authority of the Criminal Justice Act, 
18 U.S.C. § 3006A. The Federal Public De-
fender is an equal opportunity employer. 
Direct deposit of pay is mandatory. In one 
PDF document, please submit a statement of 
interest and detailed resume of experience 
with three references to: Stephen P. McCue, 
Federal Public Defender; FDNM-HR@fd.org 
Reference 2018-04 in the subject line. Ap-
plications must be received by April 16, 2018. 
The position will remain opened until filled 
and is subject to the availability of funding. 
No phone calls please. Only those selected for 
an interview will be contacted.

Attorney Associate
The Third Judicial District Court in Las 
Cruces is accepting applications for a perma-
nent, full-time Attorney Associate. Require-
ments include admission to the NM State Bar 
plus a minimum of three years experience 
in the practice of applicable law, or as a law 
clerk. Under general direction, as assigned by 
a judge or supervising attorney, review cases, 
analyze legal issues, perform legal research 
and writing, and make recommendations 
concerning the work of the Court. For a 
detailed job description, requirements and 
application/resume procedure please refer 
to https://www.nmcourts.gov/careers.aspx or 
contact Briggett Becerra, HR Administrator 
Senior at 575-528-8310. Deadline for submis-
sion is: March 30, 2018.

Associate Attorney
Rio Rancho law firm has an immediate 
opening for an associate attorney interested 
in the practice of real estate and municipal 
law. Minimum of three years transactional 
real estate practice experience preferred. 
Please submit a resume and writing sample 
to P. O. Box 15698, Rio Rancho, NM 87174 
or via email to ms@lsplegal.com. All replies 
kept confidential. 

13th Judicial District Attorney
Senior Trial Attorney, Trial Attorney, 
Assistant Trial Attorney 
Cibola, Sandoval, Valencia Counties
Senior Trial Attorney - Requires substan-
tial knowledge and experience in criminal 
prosecution, as well as the ability to handle a 
full-time complex felony caseload. Trial At-
torney - Requires misdemeanor and felony 
caseload experience. Assistant Trial Attor-
ney - May entail misdemeanor, juvenile and 
possible felony cases. Salary is commensurate 
with experience. Contact Krissy Saavedra 
KSaavedra@da.state.nm.us or 505-771-7411 
for application. 

mailto:juliez@hatcherlawgroupnm.com
mailto:reinhard@lewisbrisbois.com
mailto:aocsej@nmcourts.gov
mailto:aocsej@nmcourts.gov
mailto:rpadilla@obrienlawoffice.com
mailto:FDNM-HR@fd.org
https://www.nmcourts.gov/careers.aspx
mailto:ms@lsplegal.com
mailto:KSaavedra@da.state.nm.us
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Office Space

Nob Hill Office Building 
 3104 Monte Vista Blvd. NE. 1,200 sf sweet 
remodel a block off Central. Two private 
offices, large staff area, waiting room, full 
kitchen, 3/4 bath, hardwood floors, 500 sf 
partial finished basement, tree-shaded yard, 
6 off-street parking spaces. $1,400 per month 
with one-year lease. Call or email Beth Mason 
at 505-379-3220, bethmason56@gmail.com

Services

Research & Writing Assistance – 
Former judicial law clerk and ADA, experi-
enced in civil, criminal, trial, and appellate 
research and writing. Effective, organized, 
and professional. Email kate.telis@gmail.com 
or call (202)431-2230 for rates/references.

Available To Rent
Available to rent out 1 furnished office, 
attached small conference room, and secre-
tarial bay in spacious professional building 
just west of downtown. Phone and internet 
service included. Access to large volume 
copier/scanner and use of larger conference 
room. Walking distance to courts and down-
town. $750/mo. Contact Grace Contreras at 
505-435-9908 if interested.

620 Roma N.W.
The building is located a few blocks from 
Federal, State and Metropolitan courts. 
Monthly rent of $550.00 includes utilities 
(except phones), fax, copiers, internet access, 
front desk receptionist, and janitorial service. 
You’ll have access to the law library, four 
conference rooms, a waiting area, off street 
parking. Several office spaces are available. 
Call 243-3751 for an appointment.

Paralegal (IRC61868)
The Los Alamos National Laboratory Of-
fice of Laboratory Counsel is seeking a tech 
savvy paralegal with a minimum of 5 years’ 
experience to provide support to the General 
Counsel, the Legal Office Manager, and back-
up support to the various practice groups. 
Proficiency with current technologies and 
software programs is required. Selected can-
didate must exercise sound judgment and the 
willingness to learn new tasks, particularly 
in regard to computer-based data manage-
ment and office software solutions. Selected 
candidate will be responsible for managing 
the legal hold process and for assisting with 
compliance of 10 CFR 719 Contractor Legal 
Management Requirements. To see the full 
job ad and/or to apply go to: http://www.lanl.
gov/careers/. When applying be sure to apply 
to IRC61868. For specific questions about 
the status of this job call Antoinette Jiron at 
(505) 665-0749. Los Alamos National Labora-
tory is an EO employer – Veterans/Disabled 
and other protected categories. Qualified 
applicants will receive consideration for 
employment without regard to race, color, 
religion, sex, national origin, sexual orienta-
tion, gender identity, disability or protected 
veteran status.

Immediate for Experienced 
Santa Fe Legal Secretary
 The Frith Firm needs a bright, conscientious, 
hardworking, meticulous and (5+ years) legal 
secretary. You will have very substantial cli-
ent contact. You must have excellent writing, 
communication and organizational skills. 
Our work is computer intensive, informal, 
non-smoking and a fun place to work. We are 
all on the same team, and we want another 
‘team player’. Excellent salary + monthly 
bonus, paid holidays + sick and personal 
leave, and other benefits based upon 1 year 
tenure. All responses are strictly confidential. 
Please send your Resume with a cover letter 
to thefrithfirm@gmail.com.

Legal Asst/Paralegal Seeks
Immediate FT Employment
Desire to work in Personal Injury area of 
law. Strong Work Ethic. Integrity. Albq./
RR area only. Over 5 yrs exp. E-file in State 
& Fed Courts. Calendaring skills. Med Rec. 
Rqsts & Organization. Please contact ‘legalas-
sistantforhire2017@gmail.com ’ for resume/
references.

Positions Wanted

Medical Paralegal
Allen, Shepherd, Lewis & Syra, P.A. is seeking 
a paralegal with five years experience request-
ing, reviewing and summarizing medical 
records. Other primary duties including 
drafting documents, locating individuals, 
conducting research for attorneys, and re-
questing and organizing documents for use at 
depositions and trials.  Must have knowledge 
of medical terminology and be familiar with 
prescription medications. Must know how 
to prepare medical chronologies, medical 
expense itemizations and other related docu-
ments. Responsible for communicating with 
various internal and external parties, main-
taining electronic databases, and providing 
support to other employees as requested.  
Available position is considered regular and 
full time, hours worked per week are 37.5. 
This position is responsible for billing 1,600 
hours per year. Employer offers a generous 
benefits package. Please send resume with 
cover letter to Allen, Shepherd, Lewis & Syra, 
P.A. Attn: Human Resources, P. O. Box 94750, 
Albuquerque, NM 87199-4750. All replies 
will be kept confidential. EOE. 

Litigation Secretary – Las Cruces
Farmers Insurance is seeking a litigation 
secretary for our Las Cruces Branch Legal 
Office with knowledge of both New Mexico 
and Texas procedure and 3-5 years of civil 
litigation support experience. We provide a 
competitive salary and benefits package, a 
supportive team environment, and an excel-
lent work-life balance. Please submit your re-
sume to: debra.black@farmersinsurance.com

Paralegal/Project Coordinator 
The State Bar of New Mexico seeks a full-
time Paralegal/Project Coordinator. The 
successful applicant must have excellent 
communication skills (both verbal and writ-
ten), excellent computer skills (MS Word, 
Excel, PowerPoint, etc.) and be organized. 
Minimum education required is an Associ-
ate’s degree, Bachelor’s degree preferred. 
Compensation $16.00-$18.00 per hour DOE, 
plus excellent benefits. Email letter of interest 
and resume to hr@nmbar.org.

Legal Assistant Needed
We seek an energetic, organized, efficient, 
and friendly full-time legal assistant to join 
our growing civil defense firm. Job duties 
include preparing correspondence, filing 
with the court, opening and organizing files, 
requesting medical records from providers, 
communicating with clients, transcribing dic-
tation, and general secretarial duties. We offer 
competitive wages and benefits. Please send 
cover letter and your resume to: rpadilla@
obrienlawoffice.com. KEYWORD:385788

SUBMISSION DEADLINES
All advertising must be submitted via e-mail by 4 p.m. 
Wednesday, two weeks prior to publication (Bulletin 
publishes every Wednesday). Advertising will be accepted 
for publication in the Bar Bulletin in accordance with 
standards and ad rates set by the publisher and subject to 
the availability of space. No guarantees can be given as to 
advertising publication dates or placement although every 
effort will be made to comply with publication request. 
The publisher reserves the right to review and edit ads, to 
request that an ad be revised prior to publication or to reject 
any ad. Cancellations must be received by 10 a.m. on 
Thursday, 13 days prior to publication. 

For more advertising information, contact: Marcia C. Ulibarri 
at 505-797-6058 or email mulibarri@nmbar.org  
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•  Multi-media auditorium
• Board room
•  Small to medium  

conference rooms

• Classrooms
• Reception area
• Ample parking
• Free Wi-Fi

For more information, site visits and  
reservations, call 505-797-6000.

5121 Masthead NE
Albuquerque, NM 87109

Conveniently located in Journal Center
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Hold your conference, seminar, training, 
mediation, reception, networking social or meeting 

at the State Bar Center.

www.nmbar.org

http://www.nmbar.org


Saturday, April 28 • 9 a.m. to noon 
(volunteers should arrive at 8 a.m. for breakfast and orientation)

Albuquerque and Roswell

• Family law
• Landlord/tenant disputes
• Consumer law

• Personal injury
• Collections
• General practice

Volunteer attorneys will provide very brief legal advice to callers from  
around the state in the practice area of their choice.  

Attorneys fluent in Spanish are needed.

For more information or to volunteer, 
visit www.nmbar.org/AskALawyer 

YOUNG LAWYERS DIVISION

NEEDED: 
Volunteer attorneys who can 
answer questions about many 
areas of law including:

Earn pro bono hours! 

Call-in Program
Law Day

MAY 2, 2015

http://www.nmbar.org/AskALawyer

