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Meetings Workshops and Legal Clinics
November December
30 1
Trial Practice Section Board Civil Legal Clinic

Noon, Kelley & Boone, Albuquerque

December

5

Bankruptcy Law Section Board
Noon, Macaroni Grill at Winrock,
Albuquerque

5
Health Law Section Board
9 a.m., teleconference

6

Employment and Labor
Law Section Board
Noon, State Bar Center

8
Prosecutors Section Board
Noon, State Bar Center

12
Appellate Practice Section Board
Noon, teleconference

10 a.m.-1 p.m., First Judicial District Court,
Santa Fe, 1-877-266-9861

6

Civil Legal Clinic

10 a.m.-1 p.m., Second Judicial District
Court, Albouquerque, 1-877-266-9861

6

Divorce Options Workshop

6-8 p.m., State Bar Center, Albuquerque,
505-797-6003

6

Consumer Debt/Bankruptcy Workshop
6-9 p.m., State Bar Center, Albuquerque,
505-797-6094

8

Civil Legal Clinic

10 a.m.—1 p.m., Bernalillo County
Metropolitan Court, Albuquerque,
505-841-9817

About Cover Image and Artist: Dean Loumbas is a speech-language pathologist residing and working in San Fran-
cisco. His paintings have been accepted and shown in regional, national and international juried exhibitions as well as in
juried museum shows. Loumbas’ paintings have been published as cover art for the Journal of Pediatric and Adolescent
Medicine, the Journal of Academic Medicine and the Journal of Speech-Language Pathology. His current work redefines
the solid form by presenting geometric shapes in close relationships which create horizons and abstract ‘landscapes’ that
take the viewer on multiple journeys through numerous visual and spatial transformations. For more information and

additional work, email dlou33@cs.com.
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Notices

CouRrTt NEws

Supreme Court Law Library
Hours and Information

The Supreme Court Law Library is open
to any individual in the legal community
or public at large seeking legal informa-
tion or knowledge. The Library's staft of
professional librarians is available to assist
visitors. The Library provides free access
to Westlaw, Lexis, NM OneSource and
HeinOnline on public computers. Search
the online catalog at https://n10045.eos-
intl.net/N10045/OPAC/Index.aspx. Visit
the Library at the Supreme Court Building,
237 Don Gaspar, Santa Fe NM 87501.
Learn more at lawlibrary.nmcourts.gov or
by calling 505-827-4850.
Hours of Operation

Monday-Friday
Reference and Circulation

Monday-Friday 8 a.m.—4:45 p.m.

8 a.m.-5 p.m.

Second Judicial District Court

Destruction of Exhibits

Pursuant to 1.21.2.617 FRRDS (Func-
tional Records Retention and Disposition
Schedules-Exhibits), the Second Judicial
District Court will destroy exhibits filed
with the Court, the criminal cases for the
years of 1979 to the end of 2001 includ-
ing but not limited to cases which have
been consolidated. Cases on appeal are
excluded. Counsel for parties are advised
that exhibits may be retrieved through
Jan. 29, 2018. Those who have cases with
exhibits, should verify exhibit informa-
tion with the Special Services Division,
at 505-841-6717, from 10 a.m.-2 p.m.,
Monday through Friday. Plaintift’s exhibits
will be released to counsel of record for
the plaintiff(s) and defendant’s exhibits
will be released to counsel of record for
defendants(s) by Order of the Court. All
exhibits will be released in their entirety.
Exhibits not claimed by the allotted time
will be considered abandoned and will be
destroyed by Order of the Court.

Bernalillo County
Metropolitan Court
Closure Notice

The Metropolitan Court will be closed
from 11 a.m.-1:30 p.m. on Dec. 13 for the
Court's annual holiday lunch.

STATE BAR NEWS
Attorney Support Groups
e Dec. 4, 5:30 p.m.
First United Methodist Church, 4th and

Professionalism Tip

With respect to parties, lawyers, jurors, and witnesses:

I will make all reasonable efforts to decide cases promptly.

Lead SW, Albuquerque (Group meets
the first Monday of the month.)
o Dec. 11, 5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library (Group meets on the second
Monday of the month.) Teleconfer-
ence participation is now available.
Dial 1-866-640-4044 and enter code
7976003#.
For more information, contact Latisha
Frederick at 505-948-5023 or 505-453-
9030 or Bill Stratvert at 505-242-6845.

Real Property, Trust and
Estate Section
Division Meetings Open to Section
Membership

To more effectively promote its ac-
tivities, the Real Property, Trust and Estate
Section established two divisions in 2014:
the Real Property Division and the Trust
and Estate Division. The RPTE Board of
Directors overseeing the divisions will
meet on the following dates: Real Property
Division: Dec. 6, during the Real Property
Institute. At the meetings, members will
be updated about recent rule changes and
brainstorm activities for 2018. Meals will
be provided during the meetings. R.S.V.P.
to Breanna Henley at bhenley@nmbar.org.
If you cannot attend the meeting but would
like to provide suggestions of what you
would like to see from the divisions this
year, or have questions generally, contact
Real Property Division Chair Charles Price
at cprice@cpricelaw.com or Trust and
Estate Division Chair Greg MacKenzie at
greg@hurleyfirm.com.

UNM ScHooL ofF Law

Law Library Hours
Through Dec. 16
Building and Circulation

Monday-Thursday 8 a.m.-8 p.m.

Friday 8 a.m.-6 p.m.

Saturday 10 a.m.-6 p.m.

Sunday noon-6 p.m.
Reference

Monday-Friday 9 a.m.-6 p.m.
Holiday Closures

Nov. 24-25 (Thanksgiving)

Women's Law Caucus
Justice Mary Walters
2018 Honoree Nomination

Each year, the Women’s Law Caucus at
the University of New Mexico School of
Law chooses an outstanding woman in the
New Mexico legal community to honor in
the name of former Justice Mary Walters,
who was the first woman appointed to
the New Mexico Supreme Court. The
Women’s Law Caucus is currently solicit-
ing nominations for the 2018 recipient
of the Award. To nominate an inspiring
woman, submit the following information
to Erin Phillips at phillier@law.unm.edu by
Dec. 1. Include: nominee name and firm/
organization/title; a description of why
that person should receive the award; if
that nominee is chosen, would you be will-
ing to introduce them; and the nominator's
name and email/phone so we can contact
you for more information.

OTHER BARs
Albuquerque Lawyers Club
December Lunch Meeting

The Albuquerque Lawyers Club invites
members of the legal community to its
December lunch meeting with featured
speaker Judge James Parker. He will
present “A History of the U.S. District
Court for the District of New Mexico”
The lunch meeting will be held at noon,
Dec. 6, at Seasons Restaurant, located at
2031 Mountain Road, NW, Albuquerque.
The luncheon is free to members. Non-
members pay $30 for advance registration
or $35 a the door. For more information,
contact ydennig@Sandia.gov or 505-844-
3558.

New Mexico Criminal Defense
Lawyers Association
Two Chances to Fulfill Ethics
Requirements

The New Mexico Criminal Defense
Lawyers Association will be hosting two
end-of-year CLEs to help members fulfill
their ethics/professionalism requirements.
“Suppress It! 4th Amendment, Eyewitness
ID & Ethics” (4.0 G, 2.0 EP) will be held
Dec. 8 in Albuquerque. “Cross Examina-
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Board of Bar Commissioners

2017 Election: Electronic Voting Procedures

Nov. 30: Last Chance to Vote!

Voting in the 2017 election for the State Bar of New Mexico Board of Bar
Commissioners began Nov. 9 and will close at noon on Nov. 30. There
are two open positions in the First Bar Commissioner District (Bernalillo
County). Three candidates submitted nomination petitions for the two
positions, so there is a contested election in that district. There are two open
positions in the Sixth Bar Commissioner District (Chaves, Eddy, Lea, Lincoln
and Otero counties). Three candidates submitted nomination petitions for
the two positions, so there is a contested election in that district. There were
two open positions in the Third Bar Commissioner District (Los Alamos,
Rio Arriba, Sandoval and Santa Fe counties). One nomination petition was
received from Elizabeth J. Travis, so she is elected by acclamation. The Board
will appoint a member from that district to fill the other position at the
February meeting. View photos and bios of individuals running contested
elections in the Nov. 8 Bar Bulletin (Vol. 56, No. 45).

Alink to the electronic ballot and instructions was emailed to all members in
the First and Sixth Bar Commissioner Districts using email addresses on file
with the State Bar. To provide an email address if one is not currently on file
or to request a mailed ballot, contact Pam Zimmer at pzimmer@nmbar.org.

tion, Ethics & Professionalism” (4.0 G, 2.0
EP) will be held Dec. 15 in Las Cruces.
Civil attorneys are welcome to attend the
ethics sessions for either CLE! Come learn
about implicit gender bias and how we can
correct it, as well as an hour on defender
wellness and how we can take better care
of ourselves as professionals. Visit www.
nmcdla.org to register and renew member-
ship dues for 2018 today.

New Mexico Hispanic Bar
Association
Annual Holiday Fundraiser!

This year’s New Mexico Hispanic
Bar Association fundraiser will be held
6 p.m., Dec. 1, at the Downtown Hyatt
in Albuquerque. The event once again
will offer a festive holiday celebration,
including a silent auction and the tradi-
tional reverse raffle, with the last three

tickets called winning $1,000, $2,000,
and $3,000, respectively. Each ticket is
$100 and admits two. Proceeds from the
fundraiser go to community, scholarship
and educational initiatives, including
but not limited to book and bar scholar-
ships for UNMSOL law students, high
school outreach initiatives statewide
and sponsorship of the UNM/NMHBA
law camp for middle school students.
Our work is aimed at promoting higher
education in the Hispanic community
and contributing to an overall higher
quality legal profession. For more in-
formation, visit www.facebook.com/
pg/NewMexicoHispanicBar/events. To
purchase tickets, email a request for
tickets to nmhispanicbar@gmail.com,
or purchase tickets directly at NMHBA’s
paypal page, https://www.paypal.me/
nmbhispanicbar/100.

ﬁﬁ_ New Mexico Lawyers

ﬂ'; and Judges
- Assistance Program

Help and support are only a phone call away.
24-Hour Helpline
Attorneys/Law Students
505-228-1948 - 800-860-4914
Judges 888-502-1289
www.nmbar.org/JLAP

Submit
announcements
for publication i
the Bar Bulletin to
notices@nmbar.org
by noon Monday

the week prior

OTHER NEWS
State of New Mexico Workers’

Compensation Administration
Notice of Destruction of Records

In accordance with NMAC 11.4.4.9
(Q)-Forms, Filing and Hearing Pro-
cedures: Return of Records—the New
Mexico Workers’ Compensation Admin-
istration will be destroying all exhibits
and depositions filed in causes closed in
2011, excluding causes on appeal. The
exhibits and depositions are stored at
2410 Centre Ave SE, Albuquerque, NM,
87106 and can be picked up until Nov.
30. For further information, contact the
Workers’ Compensation Administration
at 505-841-6028 or 1-800-255-7965 and
ask for Heather Jordan, clerk of the court.
Exhibits and depositions not claimed by
the specified date will be destroyed.
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Legal Education

November 2017

29

29

New Mexico Liquor Law for 2017
and Beyond

35G

Live Webcast/Live Seminar,
Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2017 ECL Solo and Small Business
Bootcamp Parts I and IT

3.4 G2.7EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

December 2017

Specialized Areas of Law for
Lawyers and Paralegals—Annual
Paralegal Division CLE
50G,1.0EP

Live Webcast/Live Seminar,
Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Tax and Non-Tax Consequences

of Using Trusts for Planning with
IRAs and 401(k)s

1.0G

Live Seminar, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Office Leases: Drafting Tips and
Negotiating Traps

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Navajo Law Seminar
6.0G,2.0EP

Live Seminar, Albuquerque
Sutin Thayer and Browne
www.sutinfirm.com

Legal Malpractice Potpourri

1.5 EP

Live Webcast/Live Seminar,
Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

29

29

Health Law Symposium (2017)
6.0G, 1.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Human Trafficking (2016)

3.0G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Ethicspalooza: Ethical Issues of
Using Social Media and Technology
in the Practice of Law (2016)

1.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

What NASCAR, Jay-Z & the Jersey
Shore Teach About Attorney
Ethics—2016 Edition

3.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

28th Annual Appellate Practice
Institute (2017)

6.0G, 1.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Indemnity and Insurance in Real
Estate

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Trials of the Century III
40G,2.0EP

Live Webcast/Live Seminar,
Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

The Basics of Family Law

5.2 G, 1.0 EP (plus an optional 1.0
EP)

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Identifying Barriers Implementing
Solutions Intersection of Domestic
Violence and Immigration

102G

Live Seminar, Albuquerque
University of New Mexico

JEC and IPL

jec.unm.edu

“HEMS”—Defining Distribution
Standards in Trusts

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

2017 Real Property Institute
6.0G,1.0EP

Live Webcast/Live Seminar,
Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Annual Winter Meeting and
Seminar

11.0 G, 2.0 EP

Live Seminar, Albuquerque
New Mexico Municipal League
www.nmml.org

Tech Toch, Tech Tock: Social Media
and the Countdown to Your Ethical
Demise (2016)

3.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Rise of the Machines, Death of
Expertise: Skeptical Views of
Scientific Evidence

3.5G,2.5EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org
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Legal Education

www.nmbar.org

December 2017

7 Law and Policy for Neighborhoods
10.0 G, 1.0 EP
Live Seminar, Santa Fe
Santa Fe Neighborhood Law Center
www.sfnlc.com

8 Current Immigration Issues for the
Criminal Defense Attorney
(2017 Immigration Law Institute)
50G,2.0EP
Live Webcast/Live Seminar,
Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

8 Complying with the Disciplinary
Board Rule 17-204
1.0 EP
Live Seminar, Las Cruces
Center for Legal Education of NMSBF
www.nmbar.org

8 Suppress It! 4th Amendment,
Eyewitness ID and Ethics
4.0G,2.0EP
Live Seminar, Albuquerque
New Mexico Criminal Defense
Lawyers Association
www.nmcdla.org

8 Civil Rights
54G
Live Seminar, Albuquerque
New Mexico Defense Lawyers
Association
www.nmdla.org

8 Wage Theft in New Mexico
3.0G, 1.0 WP
Live Seminar, Roswell
New Mexico Hispanic Bar
Association
www.nmhba.net

11 Complying with the Disciplinary
Board Rule 17-204
1.0 EP
Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

11 2017 Ethicspalooza: Conflicts of
Interest
1.0 EP
Live Webcast/Live Seminar,
Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

11

11

11

12

12

12

13

13

2017 Ethicspalooza: Civility and 14
Proffesionalism

1.0 EP

Live Webcast/Live Seminar,

Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2017 Ethicspalooza: Ethically
Managing your Practice 14
1.0 EP
Live Webcast/Live Seminar,
Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org
14
2017 Ethicspalooza: The
Disciplinary System
2.0 EP
Live Webcast/Live Seminar,
Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org 15

What NASCAR, Jay-Z & the Jersey
Shore Teach About Attorney
Ethics—2016 Edition

3.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2017 Family Law Institute Day 1
50G,1.0EP

Live Replay, Albuquerque 15
Center for Legal Education of NMSBF
www.nmbar.org

Legal Ethics for In-House Counsel

1.0 EP

Live Seminar, Los Alamos

Los Alamos National Laboratory
www.lanl.gov/source/orgs/lc/ 18

2017 Probate Institute

6.3G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2017 Family Law Institute Day 2 18
50G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Trial Know-How! (The Rush to
Judgment) 2017 Trial Practice
Section Annual Institute

4.0G, 2.0 EP

Live Webcast/Live Seminar,
Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Legal Ethics of Trusts

1.0 EP

Live Seminar, Albuquerque
New Mexico Bank and Trust
www.nmb-t.com

WCA Winter Seminar

4.0 G, 2.0 EP

Live Seminar, Albuquerque
Workers Compensation
Administration of New Mexico
www.wcaofnm.com

Emerging Problems and
Solutions in Environmental
Enforcement (2017 Natural
Resources, Energy and
Environmental Law Institute)
55G, 1.0 EP

Live Webcast/Live Seminar,
Albuquerque

Center for Legal Education of
NMSBE

www.nmbar.org

Cross Examination, Ethics and
Professionalism

4.0 G, 2.0 EP

Live Seminar, Las Cruces

New Mexico Criminal Defense
Lawyers Association
www.nmcdla.org

Tech Toch, Tech Tock: Social Media
and the Countdown to Your Ethical
Demise (2016)

3.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2017 Health Law Symposium
6.0G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org
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State Bar Indian Law Section Announces
2017 Attorney Achievement Award Recipient:

Rosalie "Lisa" Chavez

Rosalie "Lisa" Chavez is member of San Felipe Pueblo and 1987 graduate of the University
of New Mexico School of Law. She has dedicated her career to providing legal services for
low-income and disenfranchised Native Americans. Chavez' advocacy and leadership have
impacted the lives of the Native people she’s represented, the communities she’s worked in
and those that she’s worked with as an attorney, mentor and as a friend. On Nov. 3, Chavez
retired from New Mexico Legal Aid, but her inspiration will continue on. She received a
number of nominations for the award, each one outlining her extraordinary qualities and
contributions. Here are just a few of the amazing things her colleagues had to say about
her in their nominations:

“This nomination is less about any particular achievement and more about a lifetime of
achievement”

“Lisa has changed a lot of lives”

“Lisa has demonstrated extraordinary achievements in Indian law by advancing tribal law and assisting hundreds of Indian
individuals gain access to basic rights under tribal, federal and state law””

“Lisa’s contributions to the community are countless.”
“She is an inspiration to all Native people. . ”

“Lisa’s extraordinary body of work on behalf of New Mexico’s Pueblo and Tribal communities over the past 30 years has had
a lasting and positive impact on many tribal members and their families”

“Lisa has at all times gone above and beyond what duty might have required and has given selflessly to NMLA and the
Native American communities.”

“Lisa has championed the jurisdiction of Pueblo Communities”

“Lisa’s extraordinary legal and cultural knowledge has provided valuable services beyond New Mexico and the pueblos and
tribes”

“Her influence can be found in attorneys throughout all of New Mexico and the country”
“Her friendship and social skills have enriched so many of us. . ”
The Indian Law Section will host the Attorney Achievement Award Reception in honor of Lisa from 6-10 p.m., Dec.

7, at the Santa Ana Star Center, VIP Room, 3001 Civic Center Circle NE in Rio Rancho. R.S.V.P. to Delilah Tenorio at
dmt@stetsonlaw.com or James Burson at jburson@lagunapueblo-nsn.gov by Dec. 4.
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Clerk’s Certificates

From the Clerk of the New Mexico Supreme Court

CLERK’S CERTIFICATE OF
ADMISSION

On November 14, 2017:
Grant Davis Chumlea

Rash, Chapman, Schreiber,
Leaverton & Morrison LLP
2112 Rio Grande Street
Austin, TX 78705
512-477-7543

512-474-0954 (fax)
gchumlea@rashchapman.com

On November 14, 2017:
Amber Lynn Dengler
3012 W. Phelps Road
Phoenix, AZ 85053
703-973-7782
amberldengler@gmail.com

On November 14, 2017:
Elizabeth Guerrero-Southard
Chris Pettit & Associates
11902 Rustic Lane

San Antonio, TX 78230
210-732-8300

210-764-1718 (fax)
elizabeths@pettitlaw.com

On November 14, 2017:
Lloyd Earl Hoffman
Hoffman Kelley Lopez LLP
1700 Louisiana Blvd. NE,
Suite 200

Albuquerque, NM 87110
505-346-3130
800-787-9748 (fax)
lloyd@hklfirm.com

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

On November 14, 2017:
Jennifer Lyn Parker

Wheeler Trigg O’'Donnell LLP
370 17th Street, Suite 4500
Denver, CO 80202
303-244-1800

303-244-1879 (fax)
parker@wtotrial.com

On November 14, 2017:
Bennett James Roberts I1I
Rash, Chapman, Schreiber,
Leaverton & Morrison LLP
2112 Rio Grande Street
Austin, TX 78705
512-477-7543

512-474-0954 (fax)
broberts@rashchapman.com

On November 14, 2017:
Christa Samaniego

Chris Pettit & Associates
11902 Rustic Lane

San Antonio, TX 78230
210-732-8300

210-764-1718 (fax)
christasamaniego@mac.com

On November 14, 2017:
J. Erin Torres

5 Cloudview Court
Santa Fe, NM 87506
432-934-7888
jetorres1008@gmail.com

IN MEMORIAM

CLERK’S CERTIFICATE
OF CHANGE TO INACTIVE
STATUS

As of October 16, 2017:
George J. Nett

675 Mt. Olympus Avenue SE
Ocean Shores, WA 98569

CLERK’S CERTIFICATE OF
DISBARMENT

Effective November 7, 2017:
Nellis Kennedy-Howard
2101 Webster Street,

Suite 1300

Oakland, CA 94612
218-849-4523
nelliskh@gmail.com

Effective November 1, 2017:
Marta L. Nesbitt

U.S. Small Business
Administration

PO Box 2206

Albuquerque, NM 87103
505-248-8225
marta.nesbitt@sba.gov

Effective November 6, 2017:
Matthew E. Ortiz

1205 Camino Carlos Rey
Santa Fe, NM 87507
505-660-0987
mattortiz44law@gmail.com
or

The Ortiz Law Firm, PC
1704 Llano Street,

Suite B #109

Santa Fe, NM 87505

CLERK’S CERTIFICATE
OF REINSTATEMENT TO
ACTIVE STATUS

Effective November 7, 2017:
Hon. Patricio M. Serna (ret.)
2321 Brother Abdon Way
Santa Fe, NM 87505
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Recent Rule-Making Activity

As Updated by the Clerk of the New Mexico Supreme Court

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Effective November 29, 2017

PENDING PROPOSED RULE CHANGES OPEN
FOR COMMENT:

There are no proposed rule changes currently open for comment.
RECENTLY APPROVED RULE CHANGES
SINCE RELEASE OF 2017 NMRA:

Effective Date

Rules of Civil Procedure for the District Courts

1-015  Amended and supplemental pleadings 12/31/2017
1-017  Parties plaintiff and defendant; capacity 12/31/2017

1-053.1 Domestic violence special

commissioners; duties 12/31/2017
1-053.2 Domestic relations hearing

officers; duties 12/31/2017
1-053.3 Guardians ad litem; domestic

relations appointments 12/31/2017
1-079  Public inspection and sealing of

court records 03/31/2017
1-088  Designation of judge 12/31/2017
1-105  Notice to statutory beneficiaries in wrongful death

cases 12/31/2017
1-121 Temporary domestic orders 12/31/2017
1-125 Domestic Relations Mediation Act

programs 12/31/2017
1-129 Proceedings under the Family

Violence Protection Act 12/31/2017
1-131  Notice of federal restriction on right to possess or

receive a firearm or ammunition 03/31/2017

Rules of Civil Procedure for the Magistrate Courts

2-105  Assignment and designation of judges  12/31/2017

2-112  Public inspection and sealing of

court records 03/31/2017
2-301 Pleadings allowed; signing of pleadings, motions,
and other papers; sanctions 12/31/2017

Rules of Civil Procedure for the Metropolitan Courts

3-105  Assignment and designation of judges  12/31/2017

3-112  Public inspection and sealing of

court records 03/31/2017
3-301 Pleadings allowed; signing of pleadings, motions,
and other papers; sanctions 12/31/2017

Civil Forms

4-223  Order for free process 12/31/2017

4-402
4-602
4-602A
4-602B
4-602C
4-940

4-941

4-941

4A-200

4A-201
4A-209
4A-210
4A-321
4A-504

5-105
5-106

5-123

5-204

5-211
5-302
5-401
5-401.1
5-401.2

5-402

5-403

5-405

5-406
5-408

Order appointing guardian ad litem 12/31/2017

Withdrawn 12/31/2017
Juror summons 12/31/2017
Juror qualification 12/31/2017
Juror questionnaire 12/31/2017

Notice of federal restriction on right to possess or
receive a firearm or ammunition 03/31/2017

Petition to restore right to possess or receive a fire-
arm or ammunition 03/31/2017

Motion to restore right to possess or receive a firearm
or Ammunition 12/31/2017

Domestic Relations Forms

Domestic relations forms; instructions for

stage two (2) forms 12/31/2017
Temporary domestic order 12/31/2017
Motion to enforce order 12/31/2017
Withdrawn 12/31/2017
Motion to modify final order 12/31/2017
Order for service of process by publication in a news-
paper 12/31/2017
Rules of Criminal Procedure for the District Courts
Designation of judge 12/31/2017
Peremptory challenge to a district judge; recusal;
procedure for exercising 07/01/2017
Public inspection and sealing of
court records 03/31/2017
Amendment or dismissal of complaint, information
and Indictment 07/01/2017
Search warrants 12/31/2017
Preliminary examination 12/31/2017
Pretrial release 07/01/2017
Property bond; unpaid surety 07/01/2017
Surety bonds; justification of
compensated sureties 07/01/2017
Release; during trial, pending sentence, motion for
new trial and appeal 07/01/2017
Revocation or modification of
release orders 07/01/2017
Appeal from orders regarding release
or detention 07/01/2017
Bonds; exoneration; forfeiture 07/01/2017
Pretrial release by designee 07/01/2017
Pretrial detention 07/01/2017

5-409
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5-615  Notice of federal restriction on right to receive or 7-406  Bonds; exoneration; forfeiture 07/01/2017
possess a firearm or ammunition 03/31/2017 7 408 Pretrial release by designee 07/01/2017
5-802  Habeas corpus 123172017 7409 Pretrial detention 07/01/2017
Rules of Criminal Procedure for the Magistrate Courts 7.504  Discovery; cases within metropolitan
6-105  Assignment and designation of judges  12/31/2017 court trial jurisdiction 12/31/2017
6-114  Public inspection and sealing of 7-506  Time of commencement of trial 07/01/2017
court records 03/31/2017  7-506.1  Voluntary dismissal and
6202 Preliminary examination 12/31/2017 refiled proceedings 12/3172017
6-203 Arrests without a warrant; probable 7-606 Subpoena 12/31/2017
cause determination 12/31/2017  7-703  Appeal 07/01/2017
6-207  Bench warrants 04/17/2017 Rules of Procedure for the Municipal Courts
6-207.1 Payment of fines, fees, and costs 04/17/2017 ¢ 115 Ppublic inspection and sealing of
6-207.1 Payment of fines, fees, and costs 12/31/2017 court records 03/31/2017
6-208  Search warrants 12/31/2017  8-202  Probable cause determination 12/31/2017
6-304  Motions 12/31/2017 8-206  Bench warrants 04/17/2017
6-401 Pretrial release 07/01/2017  8-206.1 Payment of fines, fees, and costs 04/17/2017
6-401.1 Property bond; unpaid surety 07/01/2017  8-207  Search warrants 12/31/2017
6-401.2  Surety bonds; justification of 8-304  Motions 12/31/2017
compensated sureties 07/01/2017 g 401 Pretrial release 07/01/2017
6403 Revocation or modification of o7/01/2017  S-40L1  Propertybond; unpaid surety 07/01/2017
6-406  Bonds; exoneration; forfeiture 07/01/2017 8-401.2 Sg:r?;z:r}?g;isl; S)g:&fiiecsatlon of 07/01/2017
6-408  Pretrial release by designee 07/01/2017 ¢ 403 Revocation or modification of
6-409  Pretrial detention 07/01/2017 release orders 07/01/2017
6-506  Time of commencement of trial 07/01/2017  8-406  Bonds; exoneration; forfeiture 07/01/2017
6-506  Time of commencement of trial 12/31/2017  8-408  Pretrial release by designee 07/01/2017
6-506.1 Voluntary dismissal and 8-506  Time of commencement of trial 07/01/2017
refiled proceedings 12/3172017 g 506 Time of commencement of trial 12/31/2017
6703 Appeal 0710172017 g 506.1 Voluntary dismissal and
Rules of Criminal Procedure for the Metropolitan Courts refiled proceedings 12/31/2017

8-703  Appeal 07/01/2017

Criminal Forms

7-105  Assignment and designation of judges  12/31/2017

7-113  Public inspection and sealing of

court records 03/31/2017 9 507A  Probable cause determination 12/31/2017
7202 Preliminary examination 12/3172017 9 3014 Pretrial release financial affidavit 07/01/2017
7-203  Probable cause determination 12/31/2017 9305 Order for release on recognizance by
7-207  Bench warrants 04/17/2017 designee 07/01/2017
7-207.1 Payment of fines, fees, and costs 04/17/2017 9-303 Order setting conditions of release 07/01/2017
7-208  Search warrants 12/31/2017  9-303A  Withdrawn 07/01/2017
7-304  Motions 12/31/2017  9-307  Notice of forfeiture and hearing 07/01/2017
7-401  Pretrial release 07/01/2017  9-308  Order setting aside bond forfeiture 07/01/2017
7-401.1  Property bond; unpaid surety 07/01/2017  9-309  Judgment of default on bond 07/01/2017
7-401.2  Surety bonds; justification of 9-310  Withdrawn 07/01/2017

compensated sureties 07/01/2017 9-513 Withdrawn 12/31/2017
7-403 iel;’g;:g?;eg modification of 07/01/2017 9-513A  Juror summons 12/31/2017

9-513B  Juror qualification 12/31/2017
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9-513C
9-515

9-701
9-702

9-809
9-810

10-161
10-166

10-166

10-169
10-325

10-325.1
10-570.1
10-611

10-612
10-613
10-614

12-202
12-204

12-205

12-210
12-307.2
12-307.2
12-313
12-314

12-502

13-24
Appx 1

htt://nmsupremecourt.nmcourts.gov.

12/31/2017

Notice of federal restriction on right to possess
or receive a firearm or ammunition 03/31/2017

12/31/2017

Petition for writ of certiorari to the district
court from denial of habeas corpus 12/31/2017

12/31/2017

Motion to restore right to possess or receive a firearm

Juror questionnaire

Petition for writ of habeas corpus

Order of transfer to children’s court

or ammunition 12/31/2017
Children’s Court Rules and Forms

Designation of children’s court judge ~ 12/31/2017
Public inspection and sealing of court

records 03/31/2017
Public inspection and sealing of court

records 12/31/2017
Criminal contempt 12/31/2017
Notice of child’s advisement of right to

attend hearing 12/31/2017

Guardian ad litem notice of whether child

will attend hearing 12/31/2017
Notice of guardian ad litem regarding

child’s attendance at hearing 12/31/2017

Suggested questions for assessing qualifications of

proposed court interpreter 12/31/2017
Request for court interpreter 12/31/2017
Cancellation of court interpreter 12/31/2017

Notice of non-availability of certified court inter-

preter or justice system interpreter 12/31/2017
Rules of Appellate Procedure
Appeal as of right; how taken 12/31/2017

Expedited appeals from orders regarding
release or detention entered prior to a

judgment of conviction 07/01/2017
Release pending appeal in criminal

matters 07/01/2017
Calendar assignments for direct appeals 12/31/2017
Electronic service and filing of papers ~ 07/01/2017
Electronic service and filing of papers ~ 08/21/2017
Mediation 12/31/2017
Public inspection and sealing of court

records 03/31/2017

Certiorari from the Supreme Court to the

Court of Appeals 12/31/2017
Uniform Jury Instructions - Civil

Part A: Sample fact pattern and

jury instructions for malpractice of

attorney in handling divorce case 12/31/2017

13-2401
13-2402

13-2403

13-2404

13-2405
13-2406
13-2407
13-2408

13-2409

13-2410
13-2411
13-2412

13-2413

13-2414

13-2415

14-240
14-240B

14-240C

14-240D

14-251
14-1633

14-2820

14-2821

14-2822

14-4201

14-4202

14-4203

Legal malpractice; elements 12/31/2017
Legal malpractice; attorney-client
relationship 12/31/2017

Legal malpractice; negligence and standard

of care 12/31/2017
Legal malpractice; breach of fiduciary

duty 12/31/2017
Duty of confidentiality; definition 12/31/2017
Duty of loyalty; definition 12/31/2017

Legal malpractice; attorney duty to warn 12/31/2017

Legal malpractice; duty to third-party

intended - No instruction drafted 12/31/2017

Legal malpractice; duty to intended beneficiaries;

wrongful death 12/31/2017
Legal malpractice; expert testimony 12/31/2017
Rules of Professional Conduct 12/31/2017
Legal malpractice; attorney error in

judgment 12/31/2017

Legal malpractice; litigation not proof of

malpractice 12/31/2017

Legal malpractice; measure of damages; general

instruction 12/31/2017
Legal malpractice; collectability —
No instruction drafted 12/31/2017

Uniform Jury Instructions - Criminal

Withdrawn 12/31/2017

Homicide by vehicle; driving under the influence;

essential elements 12/31/2017
Homicide by vehicle; reckless driving;

essential elements 12/31/2017
Great bodily injury by vehicle;

essential elements 12/31/2017
Homicide; “proximate cause”; defined ~ 12/31/2017
Possession of burglary tools;

essential elements 12/31/2017

Aiding or abetting; accessory to crime of

attempt 12/31/2017
Aiding or abetting; accessory to felony
murder 12/31/2017

Aiding or abetting; accessory to crime other than
attempt and felony murder 12/31/2017

Money laundering; financial transaction to
conceal or disguise property, OR to avoid reporting
requirement; essential elements 12/31/2017

Money laundering; financial transaction
to further or commit another specified unlawful
activity; essential elements 12/31/2017

Money laundering; transporting instruments to
conceal or disguise OR to avoid reporting
requirement; essential elements 12/31/2017
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14-4204

14-4205
14-5130

15-103
15-104
15-105
15-301.1
15-301.2

16-100
16-101
16-102

16-106
16-108

16-304
16-305
16-402

16-403

16-701

http://nmsupremecourt.nmcourts.gov.

Money laundering; making property available to
another by financial transaction OR transporting;

essential elements 12/31/2017
Money laundering; definitions 12/31/2017
Duress; nonhomicide crimes 12/31/2017

Rules Governing Admission to the Bar

Qualifications 12/31/2017
Application 08/04/2017
Application fees 08/04/2017
Public employee limited license 08/01/2017

Legal services provider limited law license08/01/2017

Rules of Professional Conduct

12/31/2017
12/31/2017

Scope of representation and allocation of authority

Terminology

Competence

between client and lawyer 08/01/2017
Confidentiality of information 12/31/2017
Conflict of interest; current clients;

specific rules 12/31/2017

Fairness to opposing party and counsel 12/31/2017
Impartiality and decorum of the tribunal 12/31/2017

Communications with persons represented by

counsel 12/31/2017
Communications with unrepresented

persons 12/31/2017
Communications concerning a lawyer’s

services 12/31/2017

16-803  Reporting professional misconduct 12/31/2017
Rules Governing Discipline

17-202  Registration of attorneys 07/01/2017

17-202  Registration of attorneys 12/31/2017

17-301  Applicability of rules; application of Rules of

Civil Procedure and Rules of Appellate

Procedure; service 07/01/2017

Rules for Minimum Continuing Legal Education

18-203  Accreditation; course approval; provider
reporting 09/11/2017
Code of Judicial Conduct
21-004  Application 12/31/2017
Supreme Court General Rules
23-106  Supreme Court rules committees 12/31/2017
23-106.1 Supreme Court rule-making procedures 12/31/2017
Rules Governing the New Mexico Bar
24-110  “Bridge the Gap: Transitioning into the
Profession” program 12/31/2017
Rules Governing Review of Judicial Standards Commission
Proceedings
27-104  Filing and service 07/01/2017

Local Rules for the Thirteenth Judicial District Court

LR13-112 Courthouse security 12/31/2017

To view all pending proposed rule changes (comment period open or closed), visit the New Mexico Supreme Court’s
website at http://nmsupremecourt.nmcourts.gov. To view recently approved rule changes, visit the New Mexico Compilation
Commission’s website at http://www.nmcompcomm.us.
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From the New Mexico Supreme Court and Court of Appeals

HECTOR H. BALDERAS
Attorney General
JOHN KLOSS
Assistant Attorney General
Santa Fe, New Mexico
for Petitioner

From the New Mexico Supreme Court
Opinion Number: 2017-NMSC-029
No. S-1-SC-36197 (filed October 5,2017)

STATE OF NEW MEXICO,
Plaintiff-Petitioner,

LARESSA VARGAS,
Defendant-Respondent.

ORIGINAL PROCEEDING ON CERTIORARI
BRIANA H. ZAMORA, District Judge

BENNETT J. BAUR
Chief Public Defender
STEVEN JAMES FORSBERG
Assistant Appellate Defender
Albuquerque, New Mexico
for Respondent

Opinion
Edward L. Chavez, Justice

{1} The United States Supreme Court
recently held that (1) a law enforcement
officer may require a warrantless alcohol
breath test from a person who is arrested
for driving while intoxicated (DWI) from
alcohol because a breath test is a reason-
able search incident to arrest, but (2) an
officer cannot require a warrantless blood
test unless the officer has probable cause
to require the blood test and demonstrates
exigent circumstances. Birchfield v. North
Dakota, _ US. __,  ,136S.Ct. 2160,
2184-86 (2016). Thus, under Birchfield, a
person who is arrested for DWI may be
punished for refusing to submit to a breath
test under an implied consent law, but may
not be punished for refusing to consent to
or submit to a blood test under an implied
consent law unless the officer either (a)
obtains a warrant, or (b) proves probable
cause to require the blood test in addition
to exigent circumstances.

{2} In this case, defendant Laressa Vargas
consented to and submitted to two breath
tests, but refused to consent to a blood
test. The arresting officer did not obtain a
warrant for a blood test, nor could he do so
under New Mexico law, because he did not
have probable cause to believe that Vargas
had committed a felony or caused death

or great bodily injury to another person
while driving a motor vehicle under the
influence of alcohol or a controlled sub-
stance as required by NMSA 1978, Section
66-8-111(A) (2005). Vargas was convicted
of violating NMSA 1978, Section 66-8-
102(D)(3) (2010, amended 2016) because
she refused to submit to a blood test; she
received a sentence of ninety days in jail,
with credit for seventy-five days for time
served.

{3} The Birchfield opinion had not been
decided when the Bernalillo County
Metropolitan Court entered its judgment
convicting Vargas; however, Birchfield
was published while Vargas’s appeal was
pending before the New Mexico Court
of Appeals. The Court of Appeals applied
Birchfield and reversed Vargas’s conviction
for aggravated DWI. See State v. Vargas,
2017-NMCA-023, 49 2,26, 389 P.3d 1080.
We granted the State’s petition for writ of
certiorari to consider whether the Court
of Appeals erred in applying Birchfield.
State v. Vargas, 2016-NMCERT-___ (No.
S-1-SC-36197, Feb. 14,2017). We conclude
that the Court of Appeals correctly applied
Birchfield to the pending appeal because
of a person’s fundamental right under
the Fourth Amendment of the United
States Constitution not to be subjected to
unreasonable searches, and because Birch-
field prohibits punishment under implied
consent laws based on an arrestee’s refusal

to consent to and submit to a warrantless
blood test. See Birchfield, ___ U.S.at ___,
136 S. Ct. at 2160, 2186.
I. FACTUAL AND PROCEDURAL
BACKGROUND
{4} On April 23, 2011 at approximately
1:00 a.m., Bernalillo County Deputy Sher-
iff Patrick Rael was part of a force conduct-
inga DWI checkpoint on Coors Boulevard
in Albuquerque when he encountered
Vargas. As Vargas approached the check-
point, she stopped fifteen to twenty yards
before she reached where Deputy Rael
was standing, and Deputy Rael waved his
flashlight to get her attention to indicate
that she should move forward. Vargas then
rolled down her window and said “good
afternoon,” which Deputy Rael found odd,
given the time of night.
{5} Deputy Rael immediately noticed
the odor of alcohol emanating from both
Vargas’s person and her vehicle. He also
observed that Vargas’s eyes were bloodshot
and watery. Deputy Rael asked Vargas
if she had been drinking, to which she
answered that she had not. She explained
that she was the designated driver for her
passenger, who had been drinking. Deputy
Rael described Vargas as “confused” and
“nervous.”
{6} Deputy Rael requested that Vargas
submit to field sobriety tests (FSTs), and
Vargas agreed. Vargas performed poorly
on the FSTs. At that point Deputy Rael
believed that Vargas was intoxicated and
could not safely operate a vehicle, so he
placed her under arrest.
{7} Deputy Rael read the pertinent provi-
sions of the New Mexico Implied Consent
Act to Vargas, after which she agreed to a
breath test. Vargas provided two breath test
samples, which resulted in readings of 0.04
at 1:33 a.m. and 0.05 at 1:35 a.m. Because
he believed that the breath test results
were inconsistent with Vargas’s signs of
impairment, Deputy Rael determined that
a blood test was the only other means to
confirm Vargas’s intoxication, particularly
because he suspected that drugs were the
cause of her impairment. Deputy Rael then
reread the Implied Consent Act to Vargas
and explained that he was entitled to ask
her for both a breath test and a blood test.
He subsequently asked Vargas to submit
to a blood test, and she agreed to do so.
Deputy Rael wanted to verify Vargas’s an-
swer, so he asked her again if she was will-
ing to submit to a blood test. Deputy Rael
explained that the possible consequences
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of refusing the blood test included an ag-
gravated sentence and license revocation.
Vargas refused to take the blood test the
second time she was asked, and she was
subsequently charged with aggravated
DWIL
{8} At the conclusion of the bench trial,
the metropolitan court determined that
the State had proved beyond a reason-
able doubt that Vargas drove while she
was under the influence of alcohol to the
slightest degree." It also concluded that of-
ficers have the discretion to request breath
tests, blood tests, or both, and that Vargas’s
refusal aggravated the underlying DWIL
The metropolitan court sentenced Vargas
to a term of ninety days in jail for aggra-
vated DWTI under Section 66-8-102(D)(3)
(2010), which provides that

[a]ggravated driving under the

influence of intoxicating liquor

or drugs consists of: refusing to

submit to chemical testing, as

provided for in the Implied Con-

sent Act, and in the judgment of

the court, based upon evidence

of intoxication presented to the

court, the driver was under the

influence of intoxicating liquor

or drugs.
{9} Vargas subsequently appealed to the
Second Judicial District Court and then
to the Court of Appeals. After the United
States Supreme Court decided Birchfield,
Vargas raised for the first time on appeal
to the Court of Appeals the defense that
the warrantless request for the blood test
was an unreasonable search under the
Fourth Amendment, and that her refusal
to submit to it could not be used to prove
aggravated DWL
{10} Although the Court of Appeals
concluded that Vargas’s constitutional
argument was not preserved, it decided
the issue on the merits. See Vargas, 2017-
NMCA-023, 69 14-15. The Court reversed
Vargas’s aggravated DWI conviction and
remanded the case to the metropolitan
court for resentencing on the DWI charge
based on Vargas being impaired to the
slightest degree pursuant to Section 66-8-
102(A). 1d. €9 2,9, 19, 26. The State makes

two arguments before us: (1) Birchfield
does not apply retroactively, and (2) the
Court of Appeals erred in applying Birch-
field because the issue was not preserved.
II. DISCUSSION

A. Birchfield Applies Retroactively
{11} The State’s argument that Birchfield
should not be applied retroactively is not
persuasive. In Teague v. Lane, the United
States Supreme Court established the anal-
ysis that courts must follow to determine
whether a new rule applies retroactively.
See 489 U.S. 288, 299-310 (1989). New
Mexico courts have adopted this analysis.
See Kersey v. Hatch, 2010-NMSC-020, ¢9
21, 25, 148 N.M. 381, 237 P.3d 683. “An
appellate court’s consideration of whether
a rule should be retroactively or prospec-
tively applied is invoked only when the
rule at issue is in fact a new rule” State v.
Mascarefias, 2000-NMSC-017, € 24, 129
N.M. 230, 4 P.3d 1221 (internal quota-
tion marks omitted). The Teague Court
determined that “a case announces a new
rule if the result was not dictated by prec-
edent existing at the time the defendant’s
conviction became final” 489 U.S. at 301
(emphasis omitted). The new rule “applies
to cases pending on direct appeal, as long
as the issue was raised and preserved below
...7 Kersey, 2010-NMSC-020, 19 (citing
State v. Nunez, 2000-NMSC-013, 9 114,129
N.M. 63, 2 P.3d 264). Vargas did not pre-
serve her Fourth Amendment argument
in the metropolitan court. Nonetheless,
the Court of Appeals properly exercised
its discretion to address her unpreserved
argument because of the fundamental right
to be free from illegal searches and seizures,
including warrantless blood tests. See
Vargas, 2017-NMCA-023, € 15. Birchfield
announced an expansion of courts’ previ-
ous understanding of blood tests under the
Fourth Amendment. See _ US.at |
136 S. Ct. at 2174-76 (“[TThe founding era
does not provide any definitive guidance as
to whether [breath and blood tests to mea-
sure blood alcohol content (BAC)] should
be allowed incident to arrest. Lacking such
guidance . . . we examine the degree to
which [they] intrud[e] upon an individual’s
privacy and . . . the degree to which [they

are] needed for the promotion of legitimate
governmental interests” (fourth through
seventh alterations in original) (footnote
omitted) (internal quotation marks and
citation omitted)). Birchfield specifically
held for the first time that police officers
do not need to obtain a search warrant
for a breath test from a subject because a
breath test is a search incident to arrest,
but officers must obtain a search warrant
for a blood test unless probable cause for
the blood test and exigent circumstances
are present. Id. at ___, 136 S. Ct. at 2185.
This new rule cannot apply retroactively
unless “(1) it is a substantive rule that
alters the range of conduct or the class of
persons that the law punishes, or (2) it is
a watershed rule of criminal procedure”
Kersey, 2010-NMSC-020, € 31.
{12} The rule recently announced in
Birchfield fits squarely within the first Teague
exception to the general principle against
retroactive application because the new rule
“places ‘certain kinds of primary, private
individual conduct beyond the power of
the criminal law-making authority to pro-
scribe! 7 Teague, 489 U.S. at 307 (citation
omitted). Birchfield bars criminal sanctions
previously imposed upon a subject for re-
fusing to submit to warrantless blood tests.
See __ US.at ___, 136 S. Ct. at 2185-86.
Therefore, Birchfield is applicable here.
B. The Court of Appeals Had

Broad Discretion to Review

Sua Sponte the Unpreserved

Fourth Amendment Issue on

Appeal
{13} Generally, “[t]o preserve a question
for review it must appear that a ruling or
decision by the district court was fairly in-
voked...” Rule 12-216(A) NMRA (1993);
see also Rule 3-706(1) NMRA (“The Rules
of Civil Procedure for the District Courts
shall govern the procedure on appeal from
the metropolitan court.”). During her
bench trial, Vargas moved to suppress any
indication of her drug use and her refusal
of the blood test based on three grounds:
(1) Deputy Rael did not perform a drug
recognition evaluation, (2) there were no
blood results, and (3) the theory upon
which the State was prosecuting Vargas

'While Section 66-8-102(A) does not provide the exact language of “impaired to the slightest degree,” State v. Sisneros, 1938-
NMSC-049, 42 N.M. 500, 82 P.2d 274 effectively created that standard, and State v. Gurule, 2011-NMCA-042, 149 N.M. 599, 252 P.3d
823 reaffirms it. See Sisneros, 1938-NMSC-049, ¢ 18 (“A person who has taken a drink of intoxicating liquor is not necessarily under
its influence; but if it affects him so that, to the slightest degree, ‘he is less able, either mentally or physically or both, to exercise the
clear judgment and steady hand necessary to handle as powerful and dangerous a mechanism as a modern automobile with safety
to himself and the public; he is under the ‘influence of intoxicating liquor’ within the meaning of the statute” (citation omitted)); see
also Gurule, 2011-NMCA-042, § 7 (stating that a defendant found to be “impaired to the slightest degree” has violated Section 66-8-

102(A)).
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was ambiguous. The metropolitan court
denied Vargas’s motion and focused pri-
marily on her third reason in concluding
that the State had discretion to prosecute
based on either alcohol intoxication, drug-
induced intoxication, or both. Importantly,
Vargas’s motion to suppress was not based
on the Fourth Amendment grounds which
formed the basis of her argument to the
Court of Appeals, and as a result, the
metropolitan court’s ruling did not apply
to the specific constitutional issue on ap-
peal. Therefore, this issue was not properly
preserved under Rule 12-216(A) (1993).
{14} However, questions involving “gen-
eral public interest [or] fundamental er-
ror or fundamental rights of a party” are
exceptions to the general rule requiring
preservation. Rule 12-216(B)(1)-(2) (1993).
“[Flreedom from illegal search and seizure
is a fundamental right,” which is a matter
of general public interest, and an appellate
court may exercise its discretion to con-
sider an issue involving search and seizure
protections even if it is not preserved by a
defendant. State v. Gomez, 1997-NMSC-
006, ¢ 31 n.4, 122 N.M. 777,932 P2d 1.
{15} 'The State’s concern with the Court of
Appeals’s review sua sponte of the merits
of Vargas’s argument is that it was not pro-
vided an opportunity for additional brief-
ing to address the scope and applicability
of Birchfield, and was therefore inhibited
from developing the record to address the
circumstances that would support probable
cause and exigent circumstances justifying
a warrantless blood test. We agree that the
Court of Appeals should have asked for
additional briefing, particularly to address
Birchfield, which was decided while the
present case was on appeal. Nevertheless, we
remind litigants that when an appellate court
fails to request supplemental briefing, filing a
motion for rehearing is a valid option when
the motion is “based upon a point of law . . .
not raised, briefed or argued by any party but
relied upon by the court in its disposition
of the matter . .. ” Rule 12-404(A) NMRA
(2009). Despite the fact that the Court of
Appeals did not ask for additional briefing,
the record in this case is adequate to address
the proper application of Birchfield, and we
therefore conclude that the Court of Appeals
did not abuse its discretion by addressing the
application of Birchfield.
C. Vargas Was Unconstitutionally

Punished for Refusing to Submit

to an Unreasonable Blood Test
{16} We review the merits of Vargas’s
Fourth Amendment argument de novo.
See State v. Ryon, 2005-NMSC-005, ¢ 11,

137 N.M. 174, 108 P.3d 1032 (“The legal-
ity of a search . . . turns on the question
of reasonableness [and we] review the
determination of reasonableness de
novo.).

{17} “The Fourth Amendment, incorpo-
rated against state actors [such as police
officers] via the Fourteenth Amendment,
requires that all searches and seizures be
reasonable in their execution” State v.
Leyva, 2011-NMSC-009, ¢ 9, 149 N.M.
435, 250 P.3d 861 (citations omitted).
To identify reasonableness, we balance
“public interest and the [subject]’s right
to personal security free from arbitrary
interference by law officers”” Id. (internal
quotation marks and citation omitted).
{18} Both breath tests and blood tests are
searches, with each test implicating vary-
ing privacy concerns. Birchfield, ___ U.S.
at__, 136 S. Ct. at 2173-74, 2176. Breath
tests elicit few privacy concerns; they only
reveal a subject’s BAC, no sample is left in
the possession of the officer which may be
used to obtain additional information, there
is no great embarrassment associated with
this testing, and the tests collect only breath,
which we expel at all times. Id. at ___, 136
S. Ct. at 2176-78. In contrast to breath, we
do not regularly shed blood, and a blood
test provides an officer with a sample from
which more information than mere BAC can
be extracted. Id. at ___, 136 S. Ct. at 2178.
{19} The Fourth Amendment permits
warrantless breath tests incident to legal
arrests because noninvasive breath tests
only slightly impact a subject’s privacy
and because the state has an interest in
testing BAC to maintain highway safety
and deter drunk driving. Id. at ___, 136 S.
Ct. at 2184. The Birchfield Court held that
blood tests bear too heavily on a subject’s
privacy interests to permit the state to seize
warrantless samples at all DWT stops. Id. at
_,136S. Ct. at 2178. Therefore, when a
subject does not consent to such a search,
officers must obtain a warrant or establish
probable cause and exigent circumstances
to justify a warrantless search. See id. at
__, 136 S. Ct. at 2185-86 (concluding
that drivers do not consent to criminal
penalties for refusing invasive blood tests
by virtue of driving on public roads). Var-
gas consented to two breath tests. Deputy
Rael subsequently asked Vargas to consent
to a warrantless blood draw. Because she
refused, Deputy Rael should have assumed
that a warrant was necessary, unless prob-
able cause to request the blood test and
exigent circumstances obviated the need
for a warrant.

{20} Section 66-8-111(A) defines the
probable cause that is necessary to obtain
a warrant when a person under arrest
refuses to consent to a chemical test.

If a person under arrest for viola-

tion of an offense enumerated

in the Motor Vehicle Code . . .

refuses upon request of a law

enforcement officer to submit

to chemical tests designated by

the law enforcement agency as

provided in Section 66-8-107

NMSA 1978 [the implied consent

provision], none shall be admin-

istered except when a municipal

judge, magistrate or district judge

issues a search warrant authoriz-

ing chemical tests as provided in

Section 66-8-107 NMSA 1978

upon [the judge] finding in a

law enforcement officer’s written

affidavit that there is probable

cause to believe that the person

has driven a motor vehicle while

under the influence of alcohol or

a controlled substance, thereby

causing the death or great bodily

injury of another person, or there

is probable cause to believe that

the person has committed a felony

while under the influence of alco-

hol or a controlled substance and

that chemical tests as provided

in Section 66-8-107 NMSA 1978

will produce material evidence in

a felony prosecution.
{21} Deputy Rael had probable cause to
believe that Vargas had driven a motor ve-
hicle while under the influence of alcohol
or a controlled substance, but he did not
have probable cause to believe that Vargas
had caused the death or great bodily injury
of another person while driving under
the influence. Nor did Deputy Rael have
probable cause to believe that Vargas had
committed a felony while under the influ-
ence of alcohol or a controlled substance
and that the chemical test would produce
material evidence in a felony prosecution.
Vargas’s arrest occurred at a DWI check-
point. The State does not contend that
she was driving under the influence and
caused either death or great bodily injury
to another. The State also does not contend
that Vargas committed a felony while she
was under the influence of alcohol or an-
other substance.
{22} Because Deputy Rael lacked the
probable cause required by Section 66-
8-111(A) to obtain a warrant, whether
exigent circumstances existed is not
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relevant. See State v. Tywayne H., 1997-
NMCA-015, ¢ 16, 123 N.M. 42, 933
P.2d 251 (“[W]arrantless searches are
only permissible if they fall within an
exception to the warrant requirement.
Exceptions include . . . probable cause
plus exigent circumstances.. .. ” (citation
omitted)). Therefore, Deputy Rael’s war-
rantless request of Vargas’s blood sample
cannot be justified as reasonable. Vargas
was warned of potential additional pun-
ishment if she refused to submit to what
was an unreasonable search. Implied
consent laws can no longer provide thata
driver impliedly consents to a blood draw.

Birchfield, ___ US.at ___, 136 S. Ct. at
2185. We conclude that Vargas cannot be
subjected to criminal penalties for refus-
ing to submit to an unreasonable search.
Contraid., ___ US.at__ ,136S. Ct. at
2172,2185-86 (reasoning that if the war-
rantless search comports with the Fourth
Amendment, “it follows that a State may
criminalize the refusal to comply with a
demand to submit to the required test-
ing”).

ITI. CONCLUSION

{23} For the foregoing reasons, we af-
firm the Court of Appeals in reversing
Vargas’s conviction for aggravated DWI

and remanding for resentencing on DWI,
impaired to the slightest degree.
{24} ITIS SO ORDERED.

EDWARD L. CHAVEZ, Justice

WE CONCUR:

JUDITH K. NAKAMURA,
Chief Justice

PETRA JIMENEZ MAES, Justice
CHARLES W. DANIELS, Justice
BARBARA J. VIGIL, Justice
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Opinion
James J. Wechsler, Judge

{1} Defendant Alree Sweat appeals his
convictions of four counts of burglary of
avehicle, contrary to NMSA 1978, Section
30-16-3(B) (1971). Defendants primary
arguments on appeal are that the district
court erred by admitting (1) “grainy”
surveillance video footage, and (2) lay
witness testimony identifying Defendant
as the person pictured on the surveillance
video. Defendant also argues that sufficient
evidence does not support his convictions
and that he was deprived of his constitu-
tional right to a speedy trial.

{2} For the reasons discussed herein, we
first hold that the surveillance video footage
was relevant and not unfairly prejudicial to
Defendant, making it admissible at trial. We
additionally hold that the admission of lay
witness testimony identifying Defendant
as the person pictured on the surveillance
video was not error under the circum-
stances of this case and that Defendant’s
sufficiency of the evidence and speedy trial
arguments lack merit. We therefore affirm.
BACKGROUND

{3} On the morning of May 5, 2013, Las
Cruces Police Department (LCPD) Officer

Sean Terry was dispatched to investigate a
reported auto burglary at the Super 8 Mo-
tel. He was, however, rerouted by dispatch
to the Mesilla Valley Hospital because the
complainant had left the motel to go to
work. He observed that the window of
Theresa Graham’s white Buick LeSabre
(the LeSabre) was pried open and broken.
Graham reported that additional evidence
was located at the Super 8 Motel. Officer
Terry proceeded to the Super 8 Motel,
where he discovered a blue Toyota Sienna
(the Sienna) with similar damage. Officer
Terry photographed the damage to both
vehicles. He also viewed surveillance video
footage with the manager of the motel and
requested a copy of the surveillance video
footage from the relevant time period (the
surveillance video).

{4} On May 6, 2013, LCPD Detective Mi-
chael Rickards received an email message
that contained still images captured from
the surveillance video. Detective Rickards
recognized Defendant as the person pic-
tured. Detective Rickards then viewed the
surveillance video and noted that the per-
son pictured was driving a dark-colored
pickup truck. With this information, De-
tective Rickards began an investigation to
determine whether Defendant owned or
drove such a vehicle. As Detective Rickards

was driving to Defendant’s last known ad-
dress, he saw Defendant standing on the
side of the road next to a disabled, dark-
colored pickup truck. Detective Rickards
obtained the registration information and
determined that Defendant owned the
vehicle.

{5} Given this information, Detective
Rickards implemented a surveillance
operation targeting Defendant. Officers
stationed themselves at Defendant’s house
and observed that location until approxi-
mately 1:00 a.m.," at which time Defendant
left his house in a white Ford Mustang (the
Mustang). Defendant drove through the
city, ultimately parking at the Comfort Inn.
New Mexico State Police Officer Daniel
Lazos was assisting with the operation and
positioned himself on the north side of the
Comfort Inn. He saw Defendant in the
northwest part of the parking lot banging
on the door frame of a car. Officer Lazos
then heard glass breaking, saw Defendant
move to another vehicle, and heard more
glass breaking. At this time, LCPD Officer
Gary Pederson drove into the parking lot
and parked his vehicle in close proximity
to Defendant. Officer Pederson exited his
vehicle and confronted Defendant, who
dropped a backpack and fled on foot.
Defendant ran directly toward Officer
Lazos, but a rock wall separated the two.
Defendant spoke to Officer Lazos as he
ran by. While running away from Officer
Lazos, Defendant passed directly in front
of Detective Rickards™ vehicle. Detective
Rickards identified Defendant and yelled
out for Defendant to stop running. The
officers searched the area but did not find
Defendant.

{6} Crime Scene Photographer and Tech-
nician Anthony Martin photographed
damage to two vehicles at the Comfort
Inn: a silver Toyota Prius (the Prius) and a
grey Ford F-250 (the F-250). The Mustang
remained at the Comfort Inn.

{7} After being apprehended, Defendant
participated in a custodial interview with
Detective Rickards, during which they
discussed the current location of property
missing from the vehicles at the Super 8
Motel. Defendant denied having posses-
sion of the property and stated that “I don’t
remember what I got [from the Super 8
Motel]” and that “Bobby did something
with it[.]”

{8} Attrial, the State introduced the surveil-
lance video through the testimony of Super
8 Motel manager Dipesh Gandhi. Gandhi

!'The next day, May 7, 2013.

18 Bar Bulletin - November 29, 2017 - Volume 56, No. 48


http://www.nmcompcomm.us/

Advance Opinions

http:/Mww.nmcompcomm.us/

testified that the surveillance video showed
activity in the Super 8 Motel parking lot,
including the “breaking of the vehicles” at
issue in the case. Defendant objected to
the admission of the surveillance video,
claiming that, because it was “black-and-
white” and “grainy;” the prejudicial effect
outweighed the probative value. The district
court overruled the objection.
{9} Numerous law enforcement officers
testified about their specific involvement
in the investigation or the surveillance
operation targeting Defendant. During
Detective Rickards’ testimony, the State
played the surveillance video for the jury,
including segments that showed (1) a
dark-colored pickup truck pulling into
and parking in the Super 8 Motel parking
lot; (2) a person peering into the passen-
ger side window of a white vehicle with a
flashlight; and (3) a person forcibly enter-
ing the LeSabre and the Sienna. As the jury
viewed the second segment, the following
exchange took place:

[The State:] I'm going to draw

your attention to [the portion of

the surveillance video] starting

with 2:20 [a.m.]. ... Can you tell

from that angle, or did you know

who this [person pictured] was?

[Detective Rickards:] Not at this

particular moment, no.

[The State:] Okay. Is this part of

the video that you watched?

[Detective Rickards:] Yes, it is.

[The State:] When did you start

to realize who you thought it was?

[Detective Rickards:] As soon as

he came from the passenger side

window to this position, I knew

immediately it was [Defendant].
Detective Rickards’ testimony on this topic
continued as follows:

[The State:] Do you know [De-

fendant]?

[Detective Rickards:] I do.

[The State:] Does he know you?

[Detective Rickards:] Yes, he

does.

[The State:] Does he know you

by name?

[Detective Rickards:] Yes, sir, he

does.

[The State:] And you knew him

before this incident by name?

[Detective Rickards:] Yes, I d[id].

[The State:] So the person you

identified on the video, to you,

how certain were you that that

was [Defendant]?

[Detective Rickards:] I was cer-

tain.

[The State:] How certain?

[Detective Rickards:] 100 per-

cent.

Defendant did not object to

either line of questioning. Detec-

tive Rickards also testified that

Defendant’s physical appearance

had changed substantially during

the intervening year since the

incident, stating specifically that

Defendant “was much thinner

back then”
{10} The owner of the Sienna, Michael
Henderson, and the driver of the F-250,
Sheridan Hankins, testified that they did
not authorize any person to enter the ve-
hicles. The owner of the LeSabre, Graham,
and the owner of the Prius, Jay Warren, did
not testify.
{11} Defendant moved for a directed
verdict on two of the burglary of a vehicle
charges at the close of the State’s case, argu-
ing that the State had failed to prove that
entries into the LeSabre and the Prius were
unauthorized. The district court denied
this motion. Defendant was convicted on
all four charges. This appeal resulted.
ADMISSIBILITY OF THE
SURVEILLANCE VIDEO
{12} Defendant asserts two arguments
related to the admissibility of the surveil-
lance video: (1) that the quality of the sur-
veillance video was so poor that it lacked
probative value, and (2) that the combined
effect of the quality of the surveillance
video and Detective Rickards’ testimony
opining that Defendant was the person
pictured resulted in unfair prejudice to
Defendant. These arguments raise eviden-
tiary issues, which we review for abuse of
discretion. State v. Downey, 2008-NMSC-
061, 9 24,145 N.M. 232,195 P.3d 1244. A
district court abuses its discretion if “the
evidentiary ruling is clearly contrary to
logic and the facts and circumstances of
the case” Id. (internal quotation marks
and citation omitted).
Probative Value of the Surveillance
Video
{13} “Evidence is relevant if . . . it has
any tendency to make a fact more or less
probable than it would be without the
evidence[.]” Rule 11-401(A) NMRA. To be
relevant, a piece of evidence need not be
conclusive as to a defendant’s guilt, partic-
ularly when viewed in isolation from other

evidence. State v. Flores, 2010-NMSC-002,
€29, 147 N.M. 542, 226 P.3d 641. Instead,
it need only have probative value from
which a fact at issue may be determined.
See Black’s Law Dictionary 1397 (10th ed.
2014) (defining “probative” as “[t]ending
to prove or disprove”). The fact at issue
in the present case is, of course, whether
Defendant burglarized two vehicles in the
parking lot of the Super 8 Motel during the
early morning hours of May 5, 2013.

{14} In State v. Gonzales, this Court dis-
cussed the evidentiary value of “grainy”
surveillance video footage in addressing
the defendant’s sufficiency of the evidence
argument. 2008-NMCA-146, € 9, 145
N.M. 110, 194 P.3d 725. We held that the
evidence was not “worthless,” because a
fact-finder could discern probative infor-
mation, including “body type[], clothing,
hair style[]” and other features. Id.

{15} The surveillance video in the present
case showed that a dark-colored pickup
truck pulled into the parking lot of the
Super 8 Motel at approximately 2:16 a.m.
Approximately five minutes after the dark-
colored pickup truck parked, the same
camera angle showed a person (1) peering
into the passenger-side window of a white
vehicle with a flashlight, (2) walking to the
dark-colored pickup truck, and (3) driving
away. It also showed the person’s face, body
type, clothing, and gait. Another camera
angle recorded during the same time pe-
riod showed a person (1) peering into the
LeSabre and the Sienna with a flashlight,
(2) forcibly entering those vehicles, and
(3) removing items from the Sienna. The
hat, shirt, and shorts worn by the person
pictured in each camera angle appear
identical.

{16} Defendant argues that admission of
the surveillance video was error because
its poor quality negated its “tendency to
make the identification of the person in
the video more or less probable.” Although
identification may be the most obvious
use of the surveillance video as evidence,
Defendant’s argument does not address all
the ways in which the surveillance video
had probative value. In addition to show-
ing the pictured person’s body type and
gait—information from which a person
familiar with the person pictured could
make an identification—the surveillance
video also showed the pictured person
arriving and departing in a dark-colored
pickup truck and removing items from
the Sienna. Considering inferences to be

>The driver’s employer owned the F-250.
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drawn from other admitted evidence—
including Defendant’s ownership of a
dark-colored pickup truck and Defendant’s
statements to Detective Rickards related to
the whereabouts of items removed from
the Sienna—the content of the surveil-
lance video is probative to a determination
as to whether Defendant was the person
pictured. The district court’s admission of
the surveillance video was not, therefore,
“clearly contrary to logic and the facts
and circumstances of the case” Downey,
2008-NMSC-061, € 24 (internal quotation
marks and citation omitted).

Substantial Risk of Unfair Prejudice
{17} Rule 11-403 NMRA provides, in
pertinent part, that “[t]he [district] court
may exclude relevant evidence if its pro-
bative value is substantially outweighed
by a danger of . . . unfair prejudice[.]”
Evidence is unfairly prejudicial if it has
“an undue tendency to suggest [a] decision
on an improper basis, commonly, though
not necessarily, an emotional one” State
v. Stanley, 2001-NMSC-037, ¢ 17, 131
N.M. 368, 37 P.3d 85 (internal quotation
marks and citation omitted). Emotional
bases include those “best characterized
as sensational or shocking, provoking
anger, inflaming passions, or arousing
overwhelmingly sympathetic reactions,
or provoking hostility or revulsion or
punitive impulses, or appealing entirely
to emotion against reason.” Id. (internal
quotation marks and citation omitted).
{18} Defendant argues that the proba-
tive value of the surveillance video is
outweighed by a substantial risk of unfair
prejudice because Detective Rickards’
identification of Defendant as the person
pictured “was the only evidence of iden-
tity for the charges related to the Super 8
Motel” As discussed above, the evidence
indicated that Defendant (1) owned a
dark-colored pickup truck similar to the
one pictured in the surveillance video, and
(2) was previously in possession of items
removed from the Sienna. The surveillance
video is not, therefore, the only evidence
related to Defendant’s involvement in the
incident.

{19} Other than his assertion as to the
nature of the evidence against him, De-
fendant has not articulated the manner in
which the combined effect of the surveil-
lance video and Detective Rickards’ testi-
mony had “an undue tendency to suggest
[a] decision on an improper basis[.]” Id. €
17 (internal quotation marks and citation
omitted); see State v. Pitner, 2016-NMCA-
102, €13, 385 P.3d 665 (declining to review

unclear or undeveloped arguments). “The
purpose of Rule 11-403 is not to guard
against any prejudice whatsoever, but only
against the danger of unfair prejudice”
State v. Otto, 2007-NMSC-012, € 16, 141
N.M. 443, 157 P.3d 8 (alteration, internal
quotation marks, and citation omitted).
Because we discern no substantial risk
of unfair prejudice, the district court’s
admission of the surveillance video was
not “clearly contrary to logic and the facts
and circumstances of the case” Downey,
2008-NMSC-061, € 24 (internal quotation
marks and citation omitted).
LAY WITNESS IDENTIFICATION OF
A DEFENDANT ON SURVEILLANCE
VIDEO
{20} Defendant next argues that the
district court’s admission of testimony by
Detective Rickards in which he identified
Defendant as the person pictured in the
surveillance video was reversible error.
Defendant did not object to Detective
Rickards’ testimony at trial. We therefore
review for plain error. Plain error review
applies to evidentiary issues not preserved
at trial. Rule 11-103(E) NMRA. It only ap-
plies, however, if the allegedly erroneous
testimony “affected the substantial rights
of the accused” and “constituted an injus-
tice that created grave doubts concerning
the validity of the verdict?” State v. Contre-
ras, 1995-NMSC-056, € 23, 120 N.M. 486,
903 P.2d 228 (internal quotation marks and
citation omitted).
{21} Photographic evidence, including
surveillance videos, is admissible at trial
under the “silent witness” theory. State
v. Imperial, 2017-NMCA-040, 99 29, 31,
__P3d ___, cert. denied (No. 36,300,
Mar. 9, 2017). The theoretical underpin-
ning of the “silent witness” theory is that
the photograph “speaks for itself[] and is
substantive evidence of what it portrays[.]”
State v. Henderson, 1983-NMCA-094, ¢
8,100 N.M. 260, 669 P.2d 736. Defendant
claims that—because the surveillance
video speaks for itself—Detective Rick-
ards’ testimony “invaded the province of
the jury” by opining that Defendant was
the person pictured rather than simply
allowing the jury to view the surveil-
lance video and draw its own conclusion.
Defendant further argues that Detective
Rickards’ testimony was not helpful in
that it provided no basis for concluding
that Detective Rickards was more likely
to correctly identify Defendant from the
surveillance video than the jury. These
arguments raise issues of first impression
in New Mexico, although this Court has

previously implied that a lay witness may
give an opinion as to the identity of a
person pictured on video. See, e.g., State
v. Dombos, 2008-NMCA-035, €9 1, 5-6,
143 N.M. 668, 180 P.3d 675 (affirming the
defendant’s conviction for criminal sexual
penetration when the victim testified that
the arm and sweater pictured on a video
of the assault belonged to her husband).
{22} Rule 11-701 NMRA pertains to
opinion testimony by lay witnesses and
provides, in pertinent part, that “[i]f a
witness is not testifying as an expert, testi-
mony in the form of an opinion is limited
toonethatis. .. helpful ... to determining
afactinissue[.]” See Rule 11-701(B). As re-
cently stated by the Illinois Supreme Court
in a factually similar case, “[l]ay opinion
identification testimony is helpful to a
determination of whether the individual
depicted in a surveillance recording is the
defendant where there is some basis for
concluding that the witness is more likely
to correctly identify the defendant from
the photograph than is the jury.” People v.
Thompson, 2016 1L 118667, € 41,49 N.E.3d
393 (internal quotation marks and citation
omitted). The Thompson court identified
five factors that it deemed “relevant to a
determination of whether a lay witness
is more likely than the jury to identify
the defendant correctly” Id. € 43. These
factors are (1) “the witness’s general level
of familiarity with the defendant’s appear-
ance’; (2) “the witness’s familiarity with the
defendant’s appearance at the time the sur-
veillance photograph was taken or whether
the defendant was dressed in a manner
similar to the individual depicted”; (3)
“whether the defendant disguised his [or
her] appearance at the time of the offense”;
(4) “whether the defendant had altered his
[or her] appearance prior to trial”; and (5)
“the degree of clarity of the surveillance
recording and the quality and complete-
ness of the subject’s depiction in the re-
cording” Id. §9 44, 46-48. The existence of
even one of these factors “indicates [that]
there is some basis for concluding that the
witness is more likely to correctly identify
the defendant from the photograph than is
the jury” Id. € 49 (internal quotation marks
and citation omitted). We agree with the
Thompson court’s approach and adopt it
for our analysis of this case.

{23} In Thompson, the defendant was
charged with procurement of anhydrous
ammonia—a component of metham-
phetamine—in violation of state law. Id. §
4. The theft was captured on surveillance
video, which was played for the jury and
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showed a white male with thinning hair
carrying a bucket and hose while wearing
a grey t-shirt and black, baggy pants. Id. ¢
8. The Hamilton County Sherift’s Depart-
ment created still images from the surveil-
lance video and circulated those images
among other law enforcement agencies. Id.
¢ 9. Officer Brian Huff of the Mt. Vernon
Police Department viewed the still image
and identified the defendant. Id. 4 23. Of-
ficer Huft testified at trial that despite the
blurriness of the image, “he recognized
[the] defendant because he ‘had previous
dealings with him’ ” Id. Although the
Thompson court applied “precautionary
procedures” that rendered Officer Huff’s
testimony inadmissible,’ it concluded that
Officer Huff’s testimony was otherwise ad-
missible because his previous interactions
with the defendant rendered him “more
likely to correctly identify [the] defendant
than the jury” Id. €9 59, 65.

{24} Defendant does not argue that he is
entitled to the precautionary procedures
applied in Thompson. Instead, he argues
simply that Detective Rickards’ identifica-
tion was not helpful to the jury and, there-
fore, the jury must draw its own conclusion
from the surveillance video itself. This ar-
gument fails to consider the five Thompson
factors. First, Defendant himself describes
the quality of the surveillance video as
“grainy” and of “poor quality” Second, with
respect to his familiarity with Defendant,
Detective Rickards testified that the two
have had “countless interactions,” including
an incident in which they were involved
in a traffic accident. Finally, with respect
to alterations in Defendant’s appearance,
Detective Rickards testified that Defendant
“was much thinner” at the time of the inci-
dents. These considerations render admis-
sible Detective Rickards’ testimony opining
that Defendant is the person pictured on
the surveillance video. Because Detective
Rickards’ testimony was admissible under
the circumstances, it does not constitute
plain error as argued by Defendant.
SUFFICIENCY OF THE EVIDENCE
{25} Defendant additionally argues that
sufficient evidence does not support his

convictions for burglary of a vehicle. He
asserts this argument in three parts: (1) as
to the incident at the Super 8 Motel, (2) as
to the incident at the Comfort Inn, and (3)
as to the LeSabre and the Prius.

{26} Our review of whether sufficient evi-
dence supports a conviction is a two-step
process. Gonzales, 2008-NMCA-146, € 5.
“[W]e view the evidence in the light most
favorable to the verdict, and then we must
make a legal determination of whether
the evidence viewed in this manner could
justify a finding by any rational trier of fact
that each element of the crime charged
has been established beyond a reasonable
doubt” Id. (internal quotation marks and
citation omitted). This Court “may neither
reweigh the evidence nor substitute [our]
judgment for that of the jury” State v.
Sutphin, 1988-NMSC-031, ¢ 23,107 N.M.
126, 753 P.2d 1314. Furthermore, “[c]on-
trary evidence supporting acquittal does
not provide a basis for reversal because
the jury is free to reject [the d]efendant’s
version of the facts” State v. Rojo, 1999-
NMSC-001, 19, 126 N.M. 438, 971 P.2d
829.

The Super 8 Motel

{27} Defendant claims that the evidence
at trial was not sufficient to support his
convictions because: (1) the dark-colored
pickup truck in the video did not belong
to him; (2) the person pictured on the
surveillance video was not him; and (3) the
LCPD did not recover any stolen property.
The first and second claims raise purely
factual questions, which are beyond the
scope of our review. See Sutphin, 1988-
NMSC-031, € 23 (“A reviewing court may
neither reweigh the evidence nor substi-
tute its judgment for that of the jury””). The
third is a contrary evidence claim, which
cannot form the basis of a reversal. See
Rojo, 1999-NMSC-001, § 19 (“Contrary
evidence supporting acquittal does not
provide a basis for reversal because the jury
is free to reject [the d]efendant’s version of
the facts”).

{28} The surveillance video showed a
dark-colored pickup truck enter the Super
8 Motel parking lot at approximately 2:16

a.m. It then showed a person—identified
by Detective Rickards as Defendant—forc-
ibly entering the LeSabre and the Sienna
and removing items from the Sienna.
When asked by Detective Rickards about
the items taken from the Sienna during a
custodial interview, Defendant responded
“I don’'t remember what I got” and that
“Bobby did something with it” Such evi-
dence is sufficient to support Defendant’s
convictions with respect to the Super 8
Motel charges.
The Comfort Inn
{29} Defendant claims that the evidence
at trial was not sufficient to support his
convictions because: (1) he was at home
in bed at the time of the incident and (2)
he loaned the Mustang to a friend that
evening. Both claims point to contrary
evidence, which cannot form the basis of
areversal. See id. § 19 (“Contrary evidence
supporting acquittal does not provide a
basis for reversal because the jury is free
to reject [the d]efendant’s version of the
facts).
{30} Officer Lazo testified that, after
following Defendant to the Comfort
Inn parking lot, he witnessed Defendant
forcibly entering the F-250 and the Prius.
Detective Rickards testified that Defendant
abandoned the Mustang in the parking lot
and fled the parking lot on foot, passing
directly in front of Detective Rickards’
vehicle. Such evidence is sufficient to sup-
port Defendant’s convictions with respect
to the Comfort Inn charges.
The LeSabre and the Prius
{31} Defendant additionally claims that
the jury instructions as given placed a
burden on the State to present evidence
that proved ownership of the LeSabre for
Count 1 and the Prius for Count 3. We
disagree.

UJI 14-1630 NMRA provides, in

pertinent part:

For you to find the defendant

guilty of burglary [as charged in

Count ], the state must

prove to your satisfaction beyond

a reasonable doubt each of the

following elements of the crime:

? In Thompson, the defendant argued, and the Illinois Supreme Court addressed, whether law enforcement officers should be
prohibited from offering identification testimony based on prior interactions with criminal defendants because “a complete and
uninhibited cross-examination regarding the witness’s familiarity is not possible since questions could reveal information about the
defendant’s criminal past and unfairly cause the jury to focus on that” Id. € 55. The Thompson court concluded that a defendant’s
ability to engage in “uninhibited cross-examination” is a question of trial tactics and, therefore, does not implicate a defendant’s right
to confront witnesses. Id. €9 55-56. However, it applied a set of “precautionary procedures” that require the trial court to (1) allow
the defendant to examine the officer outside the presence of the jury, (2) limit the officer’s testimony to how long he or she knew the
defendant and how frequently they interacted, and (3) instruct the jury that it need not give any weight to the officer’s testimony and
should not draw any inferences from the fact that the witness is a law enforcement officer. Id. 4 59.
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1. The defendant entered a [ve-

hicle] [watercraft] [aircraft]

[dwelling] [or] [other structure]

without authorization; [the least

intrusion constitutes an entry.]
Id. (footnotes omitted). The district court
modified UJI 14-1630 and instructed the
jury as follows:

For you to find [D]efendant guilty

of burglary as charged in Count

1, the [S]tate must prove to your

satisfaction beyond a reasonable

doubt each of the following ele-

ments of the crime:

1. [D]efendant entered a ve-

hicle (2000 Buick La Sabre (sic))

owned by Theresa Graham with-

out authorization; the least intru-

sion constitutes an entry][,]

and

For you to find [D]efendant guilty

of burglary as charged in Count

3, the [S]tate must prove to your

satisfaction beyond a reasonable

doubt each of the following ele-

ments of the crime:

1. [D]efendant entered a vehicle

(2011 Toyota Prius) owned by Jay

Warren without authorization;

the least intrusion constitutes an

entryl.]
{32} Although the jury instructions as
given technically included ownership of
the vehicles by specific persons as elements
of the crimes, we have previously rejected
the argument that the erroneous addition
of a statutory element to a jury instruction
creates an additional essential element
under the applicable statute. See State v.
Carpenter, 2016-NMCA-058, ¢ 15, 374
P.3d 744 (holding that “the sufficiency of
the evidence should be assessed against the
elements of the charged crime. If the jury
instruction requires the jury to find guilt on
those elements . . . the defendant has been
accorded the procedure that this Court
has required to protect the presumption

of innocence” (alterations, internal quota-
tion marks, and citation omitted) (quoting
Musacchio v. United States, ____ US. |
136 S. Ct. 709, 713, 715 (2016)).
{33} Although the erroneous addition in
the present case was a factual rather than
a statutory element, we find the analysis
articulated in Carpenter persuasive. Sec-
tion 30-16-3(B) prohibits the unauthor-
ized entry of “any vehicle” (Emphasis
added.) Defendant “was properly charged
with the statutory elements” of burglary,
and the jury instructions gave Defendant
“a meaningful opportunity to defend . . .
against those charges|.]” Carpenter, 2016-
NMCA-058, € 16. The district court’s erro-
neous addition of the owners’  names to the
jury instructions given did not, therefore,
create an additional element to be proved
beyond a reasonable doubt.
SPEEDY TRIAL
{34} Finally, Defendant argues that the
delay between his indictment and his
trial violated his constitutional right to a
speedy trial. Although Defendant made a
demand immediately after his indictment,
he never asserted a violation of his right
to a speedy trial prior to trial. This Court
discussed such a circumstance in State v.
Valdez, from which we quote liberally:
[The d]efendant also contends
that he was denied his sixth
amendment right to a speedy
trial. Determination of whether
a defendant has been denied his
constitutional right to a speedy
trial requires weighing four fac-
tors: length of the delay, reason
for the delay, assertion of the
right, and prejudice to the de-
fendant. The principal stumbling
block for [the] defendant is his
failure to raise his constitutional
claim in the district court.

Because [the] defendant did not
raise the constitutional claim

until this appeal, there were no
district court proceedings to
develop fully the facts relating
to the Barker [v. Wingo, 407 U.S.
514 (1972)] factors, and the dis-
trict court had no opportunity to
weigh them. ...
Although [the] defendants
and their counsel are allowed
considerable leeway in delay-
ing their demand for a speedy
trial before the trial court, the
issue must be raised at some
point. A complete failure to
raise it in the trial court, as
was the case here, precludes
our consideration of the issue
on appeal, for the simple rea-
son that there is nothing to
review. There is no decision
of the district court weighing
the factors considered and no
record from which we could
independently evaluate the
government’s conduct.
1990-NMCA-018, 99 14-15, 109 N.M.
759, 790 P.2d 1040 (internal quotation
marks and citations omitted). Our Su-
preme Court has similarly declined to
consider speedy trial claims “absent a rul-
ing by the district court” State v. Collier,
2013-NMSC-015, € 41, 301 P.3d 370. “If a
defendant does not raise a constitutional
speedy trial issue before the district court,
there is nothing for an appellate court to
review.” Id. Because Defendant did not
invoke a ruling on the issue in the district
court, we do not address his speedy trial
argument.
CONCLUSION
{35} For the foregoing reasons, we affirm.
{36} ITIS SO ORDERED.
JAMES J. WECHSLER, Judge

WE CONCUR:
MICHAEL E. VIGIL, Judge
TIMOTHY L. GARCIA, Judge
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{1} Gordon Leong (Defendant) was con-
victed of forgery (make or alter), contrary
to NMSA 1978, Section 30-16-10(A)
(1) (2006); forgery (issue or transfer),
contrary to Section 30-16-10(A)(2);
conspiracy to commit forgery (issue or
transfer), contrary to NMSA 1978, Section
30-28-2(A) (1979); and making a false af-
fidavit (perjury), contrary to NMSA 1978,
Section 66-5-38 (1978), a fourth degree
felony pursuant to NMSA 1978, Section
30-25-1(B) (2009). On appeal, Defendant
raises four issues: (1) whether admission
of an affidavit of residency with an affixed
photocopy of Defendant’s driver’s license
was in error when the driver’s license
photograph and the signature on the af-
fidavit were not properly authenticated;
(2) whether Defendant’s act of signing his
name on an affidavit of residency, which
contained a false statement, constituted
forgery (make or alter); (3) whether the
district court erred in failing to include
the specific language, “knowing it to be a
false writing” in the instruction for forg-
ery (issue or transfer); and (4) whether it
was error to admit testimony on the con-
spiracy charge from two witnesses whose
statements were not in furtherance of a

in part.

I. BACKGROUND

{2} Defendant was charged with 386
counts relating to driver’s license applica-
tions with the Motor Vehicle Department
(MVD), and ultimately tried on 74 of those
counts. The jury convicted Defendant of
one count each of: (1) forgery (make or
alter), (2) forgery (issue or transfer), (3)
conspiracy to commit forgery (issue or
transfer), and (4) perjury. All four convic-
tions were based on events that occurred
on February 16, 2010, and involved an
MVD form titled “Affidavit of New Mexico
Residency [(the Affidavit)] by a Relative,
Friend, Employer or Other;” signed by De-
fendant and which included a photocopy
of Defendant’s driver’s license in the top
right corner of the affidavit, in connection
with the driver’s license application of Tian
E. Guo.

{3} On January 21, 2010, Defendant
signed the Affidavit asserting that he was
Guo's friend and that Guo lived with him
at the Warren House Apartments at 7601
Lomas Boulevard Northeast, Apartment
69. The Affidavit included a copy of De-
fendant’s driver’s license. By submitting
the Affidavit, Defendant was verifying
that Guo was a New Mexico resident.
Defendant provided the Affidavit to

MVD thereby allowing Guo to obtain a
New Mexico driver’s license. MVD issued
a driver’s license for Guo based, in part,
on this affidavit of residency. The onsite
manager for the apartments testified that
she executed a lease with Defendant and
that Defendant was the only one allowed
to live in that apartment between August
2009 and April 2010. At sentencing, the
district court merged the convictions for
forgery (make or alter) and perjury.

II. DISCUSSION

A. The Affidavit

{4} Defendant claims error in the admis-
sion of the Affidavit, arguing that it was
not properly authenticated under Rule
11-901 NMRA. “We review the admission
of evidence under an abuse of discretion
standard and will not reverse in the ab-
sence of a clear abuse.” State v. Sarracino,
1998-NMSC-022, 4 20, 125 N.M. 511, 964
P2d 72.

{5} When authenticating an item of evi-
dence, Rule 11-901(A) requires sufficient
evidence be presented to show that the
item is what the proponent claims it to
be. Rule 11-901 provides various examples
of what would be necessary to satisfy the
requirement of authentication of evidence.
Under Rule 11-901, sufficient evidence
for authentication of a document can be
provided by presenting the “[t]estimony of
a [person] with knowledge[,]” by submit-
ting evidence that the document is filed in
a public office as authorized by law, or by
submitting evidence that the document is
“a purported public record or statement
... from the office where items of this kind
are kept” Rule 11-901(B)(1), (7)(b).

{6} The State presented testimony from
Mark Lucero, a manager with MVD with
fifteen years of experience. Lucero testified
that the Affidavit was the type of document
that is kept in the regular course of busi-
ness at MVD. Defense counsel attempted
to elicit testimony from Lucero that copy-
ing a driver’s license was not a typical
practice with MVD. In response, Lucero
testified that affidavits from different of-
fices may or may not include a copy of a
license because MVD offices have differ-
ent policies and procedures, but it was his
belief that an agent would have verified
an affiant’s driver’s license in some man-
ner. Lucero explained that when a person
signs an affidavit of residency for another,
as in this case, the MVD employee would
ask for a driver’s license or other form of
identification for verification. A copy of the
identification document would be made,
and some agents would keep the copy
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separate from the affidavit, while other
agents would put them together. Lucero
agreed that an agent would “essentially
card the person” who is vouching for a
driver’s license applicant. The district court
found that Lucero had knowledge about
the practices and procedures of MVD and
that he provided testimony that a driver’s
license copy is made when one person is
vouching for the residency of another.
{7} Defendant argues that the State should
have done more to properly authenticate
the Affidavit, including having an expert
compare signatures and conducting a
handwriting analysis. Defendant argues
that Lucero worked in only one office and
did not have sufficient knowledge of pro-
cedures at other MVD offices. As the State
points out, however, Lucero processed
5,000 or more applications for foreign
nationals, and he had personally assisted
Defendant in dealing with other driver’s
license applications for foreign nationals.
Lucero testified that whether or not a copy
of a driver’s license was attached or sepa-
rate, a driver’s license copy would be made
of the person vouching for the applicant.
{8} Lucero’s testimony established that he
was a “person with knowledge” of the poli-
cies and procedures at MVD and that the
Affidavit was a record from an MVD office
in which documents such as the Affidavit
are kept. Lucero’s testimony was sufficient
to lay a foundation that the document was
what it was purported to be. We hold that
the district court did not abuse its discre-
tion in allowing admission of the Affidavit.
B. Forgery

{9} The main issue in this case is whether
entering false information into a genuine
affidavit amounts to forgery—in other
words, whether forgery is committed when
a defendant lies about a fact to which they
are attesting in an affidavit. In the Affidavit,
completed and signed by Defendant under
penalty of perjury, Defendant declared
that he was a friend of Guo and that Guo
lived at 7601 Lomas Boulevard North-
east, Apartment 69 in Albuquerque, New
Mexico. Defendant, the affiant, produced
his driver’s license, a copy of which was
made and attached to the Affidavit. Guo
did not, in fact, live at the address as at-
tested to by Defendant in the Affidavit.
The Affidavit was the basis for Defendant’s
convictions for forgery (make or alter) and
forgery (issue or transfer).

{10} On appeal, the parties are in dis-
agreement as to whether or not the Af-
fidavit falls under our forgery statute. This
raises an issue of statutory interpretation,

which we review de novo. See State v. Her-
rera, 2001-NMCA-007, 9 6, 130 N.M. 85,
18 P.3d 326. “Our primary goal when inter-
preting statutory language is to give effect
to the intent of the [L]egislature” State v.
Torres, 2006-NMCA-106, € 8, 140 N.M.
230, 141 P.3d 1284. “We do this by giving
effect to the plain meaning of the words of
[the] statute, unless this leads to an absurd
or unreasonable result” State v. Marshall,
2004-NMCA-104, 9 7, 136 N.M. 240,
96 P.3d 801; see NMSA 1978, § 12-2A-2
(1997) (“Unless a word or phrase is defined
in the statute or rule being construed, its
meaning is determined by its context, the
rules of grammar and common usage””).
{11} “Forgery consists of: (1) falsely mak-
ing or altering any signature to, or any part
of, any writing purporting to have any legal
efficacy with intent to injure or defraud;
or (2) knowingly issuing or transferring
a forged writing with intent to injure or
defraud” NMSA 1978, § 30-16-10 (2006).
“Forgery has been defined as a crime
aimed primarily at safeguarding confi-
dence in the genuineness of documents
relied upon in commercial and business
activity. Though a forgery, like false pre-
tenses, requires a lie, it must be a lie about
the document itself: the lie must relate to
the genuineness of the document.” State v.
Baca, 1997-NMSC-018, ¢ 5,123 N.M. 124,
934 P.2d 1053.

{12} According to Defendant, his con-
duct in including false information in a
sworn affidavit could only have supported
a charge of perjury and not forgery. In 1906
our Supreme Court discussed the differ-
ence between the crime of forgery and
the crime of perjury in a case involving a
defendant who was indicted under a law
similar to our current forgery statute. See
Territory v. Gutierrez, 1906-NMSC-003,
9 8,13 N.M. 312, 84 P. 525. In Gutierrez,
the defendant, a notary public, made a
certificate of acknowledgment of a writ-
ten instrument, which contained false
information. See id. § 4. The applicable
law in that case prohibited any person
from falsely making, altering, forging,
or counterfeiting any public record or
certificate with intent to injure or defraud
any person. Id. 4 3. The Court, referring
to a variety of sources, determined that a
forgery statute punishes those who falsely
make an affidavit, whereas a perjury stat-
ute punishes those who make and certify
a false affidavit. See id. €94 8-9. Thus, if
a person includes false statements in an
affidavit that the person signs under oath,
that person has made and certified a false

affidavit, which cannot be the basis for a
forgery conviction.

{13} The discussion in Gutierrez is in
accordance with authorities from other
jurisdictions. In Marteney v. United States,
216 E2d 760, 763 (10th Cir. 1954), the
Tenth Circuit Court of Appeals held that
the word “falsely” when applied to the
making or altering of a writing in sup-
port of a charge of forgery does not refer
to the contents of the writing or to the
falsity of that content, but pertains to the
genuineness of the writing itself. As stated
by the United States Supreme Court in
Gilbert v. United States, 370 U.S. 650, 658
(1962), where the “falsity” is found in the
rendition of the facts, there is no forgery.
Thus, when it is intended that a docu-
ment that contains blank spaces be filled
in, such as the MVD affidavit in this case,
filling in those blanks is not considered
an alteration. See 4 Am. Jur. 2d Alteration
of Instruments § 37, at 25 (1995); see also
Lucero-Carrera v. Holder, 349 F. Appx 260,
263 (10th Cir. 2009) (defining “forgery” at
common-law as false making of a docu-
ment that is not what it purports to be,
as opposed to a document that is genuine
but contains false representations); United
States v. Barber, 39 F.3d 285, 289 (10th Cir.
1994) (determining that the defendant
committed forgery when he created false
court documents and signed the judge’s
name on them before presenting them
to another with the intent to deceive);
United States v. Glasener, 81 E 566, 568
(S.D. Cal. 1897) (stating that one may
falsely make an affidavit in which every
sentence is true; or may make an affidavit
in which every sentence is false but only
the false making of an affidavit constitutes
forgery); De Rose v. People, 171 P. 359, 360
(Colo. 1918) (clarifying that to “falsely
make” a writing refers to the paper itself
being falsely made and not to the truth of
the statements contained in the writing; a
false statement in a writing that is genuine,
“by which another person is deceived,” is
not forgery); Reese v. State, 378 A.2d 4, 7
(Md. Ct. Spec. App. 1977) (distinguish-
ing between false contents in a genuine
document and false making of a spurious
document and noting that no amount of
false information or statements will make
a genuine instrument into a false instru-
ment); Ford v. State, 2011 WY 122, € 16,
259P.3d 1178,1184 (Wyo.2011) (referring
to the Model Penal Code commentary on
forgery, which explains that “[t]he prohib-
ited conduct is drafted so as to focus the
offense upon falsity as to genuineness or
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authenticity, rather than upon the falsity
of any statement contained in a legitimate
document” (emphasis, internal quotation
marks, and citation omitted)).

{14} The State claims that Gutierrez was
distinguished in State v. Cowley, 1968-
NMCA-011, 79 N.M. 49, 439 P.2d 567.
The State also claims that the Affidavit
in this case was merely a form and not
an “official certificate” We agree that this
Court in Cowley, a case involving the
physical alteration of a genuine credit card
invoice, distinguished the facts of that case
from those in Gutierrez, a case involving
a notary public inserting false statements
into a genuine certificate of acknowledge-
ment. See Cowley, 1968-NMCA-011, €6
3-4,10. However, Cowley did not overturn
Gutierrez and is not applicable under the
facts of this case. As noted in Gutierrezand
supported by a multitude of out-of-state
legal authority, when a genuine document
or writing contains false information, there
is no basis for a charge of forgery. See 1906-
NMSC-003, € 8.

{15} Defendant claims that the evidence
was insufficient to support his convictions.
“The test for sufficiency of the evidence
is whether substantial evidence of either
a direct or circumstantial nature exists
to support a verdict of guilty beyond a
reasonable doubt with respect to every
element essential to a conviction” State
v. Montoya, 2015-NMSC-010, ¢ 52, 345
P.3d 1056 (internal quotation marks and
citation omitted). We view the evidence
in the light most favorable to the verdict,
and we indulge all inferences and resolve
all conflicts in the evidence in favor of the
verdict. See State v. Cunningham, 2000-
NMSC-009, 26, 128 N.M. 711, 998 P.2d
176.

{16} Having established the legal re-
quirement of the statute, we turn to De-
fendant’s argument that the evidence was
insufficient to support his convictions.
Defendant did not make or manufacture a
false document. Instead, he used a genuine
MVD affidavit form and signed it with his
actual name. The only portion of the Af-
fidavit that was false was the information
that Defendant inserted into the affidavit
form. Based on our discussion, we hold
that there was insufficient evidence to
support Defendant’s conviction for forg-
ery (make or alter). We therefore reverse
Defendant’s conviction.

{17} We note that, for the charge of forg-
ery (make or alter), the jury was instructed
that Defendant “made a false endorse-
ment to a writing” The jury instructions
did not include any reference to “falsely
making or altering,” which is the focus of
the arguments made on appeal and is the
language from the forgery statute. See §
30-28-10(A)(1). Our Supreme Court, in
discussing different interpretations of the
forgery statute, noted that a writing signed
with a defendant’s genuine signature is not
a false endorsement and cannot support a
conviction of forgery. See State v. Carbajal,
2002-NMSC-019, € 7, 132 N.M. 326, 48
P.3d 64. Therefore, to the extent Defen-
dant’s forgery conviction was based on
the claimed false endorsement, it cannot
stand.

{18} The State also relied on the Affi-
davit to support Defendant’s conviction
for forgery (issue or transfer). For the
reasons discussed, we hold that there was
also insufficient evidence to support the
forgery (issue or transfer) conviction, and
we reverse that conviction as well.

C. Conspiracy to Commit Forgery
{19} Defendant was convicted of con-
spiracy to commit forgery for providing
Guo with an affidavit of residency contain-
ing false information. “Conspiracy consists
of knowingly combining with another
for the purpose of committing a felony
within or without this state” NMSA 1978,
§ 30-28-2(A) (1979). Defendant bases his
objection to the conviction on the admis-
sion of statements made by his alleged
co-conspirators, Alex Cheung and Tim
Cheung (the Cheungs). The State contends
that the conspiracy conviction was “with
regard to his forgery (issue or transfer)
with . . . Guo,” not the Cheungs. Forgery
(issue or transfer) consists of “knowingly
issuing or transferring a forged writing
with intent to injure or defraud” Section
30-16-10(A)(2). To the extent that Guo
and Defendant conspired to commit any
act, it was to commit the act of issuing or
transferring an affidavit that contained
false information in order to obtain a
license for Guo. As is clear from our pre-
ceding discussion, they did not conspire
to issue or transfer a forged affidavit for
that purpose. Therefore, Defendant’s con-
spiracy conviction, as charged and pros-
ecuted by the State cannot stand. State v.
Foulenfont, 1995-NMCA-028, 99 1,11-12,

119 N.M. 788, 895 P.2d 1329 (upholding
a dismissal of burglary and conspiracy to
commit burglary charges where, as a mat-
ter of law, the defendant did not commit
burglary).
D. Perjury
{20} Defendant was convicted of “making
false affidavit perjury” under the Motor
Vehicle Code. NMSA 1978, § 66-5-38
(1978). The only attack Defendant makes
with respect to this conviction is an im-
plied one. By arguing that the Affidavit
should not have been admitted, Defendant
appears to be attacking the validity of his
perjury conviction. As discussed in this
opinion, we have determined that the Af-
fidavit was properly admitted. Therefore,
Defendant’s perjury conviction is sup-
ported by the evidence.
{21} The State points out that the district
court merged Defendant’s convictions
for perjury and forgery for purposes of
sentencing and argues that if the forgery
conviction is reversed this Court has the
authority to remand “for entry of judgment
on the lesser included offense” of perjury.
Remand for entry of judgment is not nec-
essary because the perjury conviction,
which was merged with the conviction for
forgery was not vacated when the convic-
tions were merged solely for sentencing.
Both offenses are fourth degree felonies.
See §§ 30-25-1(B), 30-16-10(B); Ball v.
United States, 470 U.S. 856, 864-65 (1985)
(recognizing that merging a conviction
for sentencing purposes does not vacate
the merged conviction or the collateral
consequences that result from a convic-
tion). Because Defendant has already been
convicted of perjury, we remand solely for
resentencing on that count.
III. CONCLUSION
{22} For the foregoing reasons, we re-
verse Defendant’s convictions for forgery
(make or alter), forgery (issue or transfer),
and conspiracy to commit forgery (issue
or transfer). We affirm Defendant’s convic-
tion for perjury. We remand to the district
court for resentencing consistent with this
opinion.
{23} IT IS SO ORDERED.

M. MONICA ZAMORA, Judge

WE CONCUR:
JAMES J. WECHSLER, Judge
JONATHAN B. SUTIN, Judge
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Personal Injury Associate

Established ABQ plaintiff personal injury
firm has immediate opening for associate
with 2+ yrs. litigation experience. Must have
excellent communication, organizational,
and customer services skills. Good pay,
benefits and profit sharing. Send confidential
response to POB 92860, ABQ, NM 87199.
Attention Box A

Associate Attorney

The Santa Fe law firm of Katz Herdman
MacGillivray & Fullerton PC is seeking a
full-time associate with at least three years of
experience in real estate, business and com-
mercial transactions. Please send resumes to
fth@santafelawgroup.com. Please state “Asso-
ciate Attorney Position” in email subject line.
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draising, and development is a plus. Excellent
research, writing, and communications skills
are amust. To apply, please send a resume and
cover letter to contact@nmethicswatch.org.

Associate Attorney

Miller Stratvert P.A. seeks an associate attor-
ney with 1 to 6 years of litigation experience
forimmediate employment in the Las Cruces
office. The Las Cruces office handles a high
volume of insurance defense, employment
law, professional liability and government en-
tity defense matters in state and federal court.
Relevant experience, along with excellent
writing, research and communication skills
are desired. Competitive salary, excellent
benefits and a collegial work environment.
Please send resumes and a recent writing
sample via e-mail to Chandra Manning, at
cmanning@mstlaw.com.

Position: Prosecutor

PROGRAM: Peacekeepers, Espanola, NM
STATUS: Contract/Part Time (10hours per
week/40hours per month); BENEFITS: No;
RATE OF PAY: DOE; EDUCATION: Juris
Doctorate; EXPERIENCE: Five years familiar
with tribal customs and practice within the
Eight Northern Pueblos; PREFERRED CER-
TIFICATES: Must be licensed to practice law
in the state of NM. Has ultimate responsibil-
ity for screening, charging and prosecution of
crimes of domestic violence, sexual assault,
stalking, teen dating violence and elder abuse
within the Eight Northern Pueblos of Taos,
Picuris, Ohkay Owingeh, Santa Clara, Po-
joaque, San Ildefonso, Nambe, and Tesuque.
Submit applications/resume to: Desiree
Martinez/HR Specialist, Desiree@enipc.org
505-753-6998 (Fax), Or call 505-747-1593 ext.
110 for information

Associate Attorney

Associate Attorney position with a debt
recovery law firm headquartered in Hous-
ton with offices also in Louisiana and New
Mexico. Candidate must have excellent
organizational skills, be a self-starter and
have the ability to comprehend and deal with
complex client and Court requirements and
deadlines. Position has a base salary, excel-
lent benefits and a share of the New Mexico
profits. Please email resume to ddegrasse@
degrasselaw.com.

Senior Trial Attorney

Assistant Trial Attorney

The 13th Judicial District Attorney’s Office
is accepting resumes for experienced Senior/
Mid-level Trial Attorney’s. This position
requires a minimum of five years of experi-
ence as a prosecutor; and it requires handling
complex felony litigation. Salary is com-
mensurate with experience. Send resumes to
Krissy Saavedra, Program Specialist, P.O. Box
1750, Bernalillo, NM 87004, or via E-Mail
to: ksaavedra@da.state.nm.us. Deadline for
submission of resumes: Open until filled.

Associate Attorney

The Jones Firm in Santa Fe is seeking an
associate attorney with one to five years’
experience to join our general law practice,
with a primary focus on litigation. Please
visit our website at www.thejonesfirm.com
to learn more about our diverse practice.
We are looking for attorneys with excellent
research and writing skills and consider trial
experience beneficial. The Jones Firm offers
competitive compensation and benefits.
Please provide a resume, references, a recent
writing sample, and university and law school
grade transcripts to terri@thejonesfirm.com
by December 15, 2017.

Legal/Admin Assistant

P/T position in Santa Fe for law firm special-
izing in estate planning, probate, and elder
law. Responsibilities include word process-
ing, scheduling, document preparation, fil-
ing, and phones. Candidate must have great
organizational skills and be proficient in
court filing procedures. Email resume and
references to info@pbwslaw.com.

Legal Assistant

Kasdan LippSmith Weber Turner LLP, needs
alegal assistant in its Albuquerque office. Our
firm handles multi-party civil litigation with
afocus on construction defect cases. We need
someone to answer phones, schedule appoint-
ments and update case files and information.
We require proficiency with MS Office soft-
ware including Outlook, Excel and Access.
Experience with E Filing, discovery and civil
procedure is also required. If you have the
experience and interest to contribute to serv-
ing our clients, please send your resume and
cover letter to: dochoa@kasdancdlaw.com.

Legal Assistant

Montgomery & Andrews, Law Firm is accept-
ing resumes for a Legal Assistant position in
our Santa Fe Office. Must have a minimum
of three to five years’ experience working in a
mid- or large-sized law firm. Applicants must
have experience, including knowledge oflocal
court rules and filing procedures. Experience
with government relations would be a plus.
Must have excellent clerical, organizational,
computer and word processing experience.
Applicants must be able to multi-task and
work in a team player environment. Firm
offers a congenial work environment, com-
petitive compensation and a benefit package.
Please send resume to tgarduno@montand.
com or mail to T. Garduno, P.O. Box 2307,
Santa Fe, New Mexico 87504-2307.

Experienced Litigation Paralegal
Butt Thornton & Baehr PC has an opening for
an experienced litigation Paralegal (5+ years).
Must be well organized, and have the ability
to work independently. Excellent typing/
word processing skills required. Generous
benefit package. Salary DOE. Please sent
letter of interest and resume to, gejohnson@
btblaw.com

Legal Assistant

Fast paced solo firm seeking legal assistant
with a minimum of three to five years’ experi-
ence. Excellent clerical, organizational, com-
puter and word processing skills required.
Please submit resume to ghanrahanoffice@
comcast.net
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Legal Assistant Needed

Busy nationally recognized law firm in Al-
buquerque with a complex civil and criminal
practice looking for an experienced legal as-
sistant or paralegal to join our team. We offer
excellent pay and benefits, including vacation,
sick leave and discretionary bonuses. The ideal
candidate will have a minimum of 5 years ex-
perience in state and federal courts, including
federal courts outside New Mexico. Please
email your resume to Vincent Ward at VJW@
FBDLAW.com.

Legal Secretary/Assistant

Well established civil litigation firm seeking
Legal Secretary/Assistant with minimum 3- 5
years’ experience, including knowledge of local
court rules and filing procedures. Excellent
clerical, organizational, computer & word pro-
cessing skills required. Fast-paced, friendly en-
vironment. Benefits. If you are highly skilled,
pay attention to detail & enjoy working with a
team, email resume to: e_info@abrfirm.com

Briefs, Research, Appeals—

Leave the writing to me. Experienced, effec-
tive, reasonable. cindi.pearlman@gmail.com
(505) 281 6797

Contract Paralegal

Experienced, professional contract parale-
gal available to assist you with your cases.
Pleadings, discovery, court filings, trial prep.
civilparanm@gmail.com

Security Expert Witness

Board Certified Protection Professional and
former Senior Police Commander providing
forensic consulting to both plaintiff and de-
fense counsel in all areas/venues of security
negligence. A comprehensive CV, impeccable
reputation and both criminal and civil ex-
perience equate to expert litigation support.
Michael S. D’Angelo, CPP. Secure Direction
Consulting, LLC. www.securedirection.net.
(786) 444-1109.

Office Space

Seeking Office Space

Experienced Attorney seeking office space.
Willing to consider trading legal services for
rent. Please send inquiries to santafestore@
gmail.com

Business Opportunities

Purchase/Take Over Practice

I am seeking an Attorney or Attorneys to
purchase or take over my practice as a sole
practitioner in Alamogordo, New Mexico. The
Twelfth Judicial District, and Alamogordo in
particular, is experiencing a shortage of attor-
neys who practice civil and family law. This is
a great opportunity for an attorney to take over
an established law firm. I opened the Robert
M. Doughty I, PC, in July 1999, upon retiring
from the District Court Bench. Please contact
Robert M. Doughty II, Esq., Robert M. Doughty
I1, PC, P.O. Box 1569, Alamogordo, NM 88311-
1569,(575)434-9155, rmdlaw@qwestoffice.net.

Miscellaneous

Want To Purchase

Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557,
Denver, CO 80201

Search For Will

Decedent: Louis A. Rosocha; Place of Resi-
dence: White Rock, NM; Date of Death:
10/16/17; Age: 67 Years. If located, please
contact Philip J. Dabney, attorney at law,
(505) 662-3911

Get Your Business Noticed!

Advertise in our email newsletter,
delivered to your inbox every Friday.

Benefits:
« Circulation: 8,000

« Affordable pricing
« High open/click rates

« Premium “above the fold” ad placement

« Schedule flexibility

N>~

Winner of

the 2016 NABE
Luminary Award
for Excellence in

& STATE BAR

Contact Marcia Ulibarri,

of NEW MEXICO

Electronic Media

at 505-797-6058 or email mulibarri@nmbar.org

30 BarBulletin - November 29, 2017 - Volume 56, No. 48


mailto:cindi.pearlman@gmail.com
mailto:rmdlaw@qwestoffice.net
mailto:civilparanm@gmail.com
http://www.securedirection.net
mailto:mulibarri@nmbar.org
mailto:e_info@abrfirm.com

Hold your conference, seminar, training,
mediation, reception, networking social or meeting
at the State Bar Center.

Your Meeting
Destination

* Multi-media auditorium * Classrooms Paseo DelNorteBia NE
* Board room * Reception area o
3 @
* Small to medium * Ample parking
p 1 ¢ Blvd NE ."5
conference rooms * Free Wi-Fi P
For more information, site visits and & e D
. \‘g\z <un Ave. NE
reservations, call 505-797-6000. oy Ngm‘:m R
t.

5121 Masthead NE

A STATE BAR
Albuquerque, NM 87109

I of NEW MEXICO
Conveniently located in Journal Center

www.nmbar.org
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Holzday Cards

from your on-site digital print shop

Order early and save!

Cards starting at 99 cents per set*
Setincludes folded card and envelope
Custom design or photo card
Color printing outside and inside
Return address printed on envelope

*No additional discounts apply on promotional offer.
Order must be placed by Nov. 30

For more information, contact Marcia Ulibarri at
505-797-6058 or mulibarri@nmbar.org.
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