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Thank you for a great

CLE at Sea 2017!

On behalf of State Bar President Scotty Holloman,
the State Bar thanks member Clare Freeman for
presenting the majority of this |12-hour program and
also for coordinating all of the logistics on the trip.

What a dedicated volunteer!

o

Mistral Research and Writing, L.L.C.

tJ

N

STATE BAR
of NE\X/ /\/\EXICO

2 BarBulletin - August 2, 2017 - Volume 56, No. 31



r

N

STATE BAR
of NEW MEXICO

Officers, Board of Bar Commissioners
Scotty A. Holloman, President
Wesley 0. Pool, President-elect
Gerald G. Dixon, Secretary Treasurer
J. Brent Moore, Immediate Past President

Board of Editors

Bruce L. Herr, Chair Taylor V. Bui
Gabrielle L. Dorian Curtis G. Hayes
Anne E. Minard Andrew Sefzik
Michael Sievers Mark Standridge

Nancy L. Vincent Carolyn A. Wolf

State Bar Staff
Executive Director Joe Conte
Communications and Member Services
Program Manager Evann Kleinschmidt
505-797-6087 - notices@nmbar.org
Graphic Designer Julie Schwartz
jschwartz@nmbar.org
Account Executive Marcia C. Ulibarri
505-797-6058 - mulibarri@anmbar.org
Digital Print Center
Manager Brian Sanchez
Assistant Michael Rizzo

©2017, State Bar of New Mexico. No part of this publica-
tion may be reprinted or otherwise reproduced without
the publisher’s written permission. The Bar Bulletin has
the authority to edit letters and materials submitted for
publication. Publishing and editorial decisions are based
on the quality of writing, the timeliness of the article,
and the potential interest to readers. Appearance of
an article, editorial, feature, column, advertisement or
photograph in the Bar Bulletin does not constitute an
endorsement by the Bar Bulletin or the State Bar of New
Mexico. The views expressed are those of the authors,
who are solely responsible for the accuracy of their
citations and quotations. State Bar members receive the
Bar Bulletin as part of their annual dues. The Bar Bulletin
is available at the subscription rate of $125 peryearand
is available online at www.nmbar.org.

The Bar Bulletin (ISSN 1062-6611) is published weekly
by the State Bar of New Mexico, 5121 Masthead NE,
Albuguerque, NM 87109-4367. Periodicals postage paid at
Albuguerque, NM. Postmaster: Send address changes to Bar
Bulletin, PO Box 92860, Albuquerque, NM 87199-2860.

505-797-6000 - 800-876-6227 - Fax: 505-828-3765
email: address@nmbar.org - www.nmbar.org

August 2, 2017, Vol. 56, No. 31

Table of Contents

Notices 4
Continuing Legal Education Calendar 6
Volunteer to Teach Students About the Constitution 8
Donate and Help the Children's Law Section Art Contest 9
Court of Appeals Opinions List 10
Clerk's Certificates 11
Recent Rule-Making Activity 12
Opinions
From the New Mexico Supreme Court
2017-NMSC-019, No. S-1-SC-35881: State v. Phillips 14
2017-NMSC-020, No. S-1-SC-34093: Cordova v. Cline 17
From the New Mexico Court of Appeals
2017-NMCA-045, No. 33,961: State v. Patterson 23
Advertising 27
Meetings Workshops and Legal Clinics
August August
2 2
Employment and Labor Law Section Civil Legal Clinic

Board
Noon, State Bar Center

8
Appellate Practice Section Board
Noon, teleconference

9

Children's Law Section Board
Noon, Juvenile Justice Center

9
Taxation Section Board
11 a.m., teleconference

9
Animal Law Section Board
Noon, State Bar Center

10

Public Law Section Board

Noon, Montgomery & Andrews, Santa Fe
10

Business Law Section Board

4 p.m., teleconference

11
Prosecutors Section
Noon, State Bar Center

16

Real Property, Trust and Estate Section:

Trust and Estate Division
Noon, State Bar Center

10 a.m.-1 p.m., Second Judicial District
Court, Albuquerque, 1-877-266-9861

2

Divorce Options Workshop

6-8 p.m., State Bar Center, Albuquerque,
505-797-6003

q
Civil Legal Clinic

10 a.m.=1 p.m,, First Judicial District Court,
Santa Fe, 1-877-266-9861

11

Civil Legal Clinic

10 a.m.=1 p.m., Bernalillo County
Metropolitan Court, Albuquerque,
505-841-9817

16

Family Law Clinic

10 a.m.-1 p.m., Second Judicial District
Court, Albuquerque, 1-877-266-9861

23

Consumer Debt/Bankruptcy Workshop
6-9 p.m., State Bar Center, Albuquerque,
505-797-6094

About Cover Image and Artist: Photographer Kat Livengood lives and works in the high desert of Santa Fe. When she’s
not at her Canyon Road studio, shes traveling all over the west with her partner, artist Kelly Moore, looking for wild horses
and capturing images of wildlife and southwestern landscapes. Livengood is known for sensitively conveying spirit and
soul in her work. To view more of her work, visit www.katlivengood.com.
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Notices

CouRrt News
First Judicial District Court
Notice of Division Il Pro Tem

Assignment

The First Judicial District, Division
IT announces that Sarah M. Singleton
has been appointed by the Chief Justice
as judge pro tem for cases assigned to
Division II, which assignment will last
from Judge Singleton’s retirement until a
new judge takes office or Nov. 29, 2017,
whichever comes first. During this time,
Judge Singleton will continue to review
proposed orders and motions that are
submitted and will generally preside over
Division II. Continue to send motion
packages, proposed orders and corre-
spondence concerning Division II cases to
sfeddiv2proposedtxt@nmcourts.gov. The
Division II telephone number will remain
505-455-8160.

Seventh Judicial District Court
Reassignment of Cases Due to
Judge Sweazea's Retirement

Due to the retirement of Judge Kevin
R. Sweazea, Judge Shannon Murdock is
assigned to the cases previously assigned
to Judge Sweazea. Pursuant to NMRA
1-088.1, parties who have not yet exercised
a peremptory excusal will have until Aug.
23 to excuse the successor judge.

U.S. District Court, District of
New Mexico
Reappointment of Incumbent U.S.
Magistrate Judge

The current term of office of part-time
U.S. Magistrate Judge B. Paul Briones
is due to expire on March 20, 2018.
The U.S. District Court is required by
law to establish a panel of citizens to
consider the reappointment of the mag-
istrate judge to a new four-year term.
The duties of a magistrate judge in this
Court include the following: (1) conduct-
ing most preliminary proceedings in
criminal cases, (2) trial and disposition
of misdemeanor cases, (3) conducting
various pretrial matters and evidentiary
proceedings on delegation from a district
judge, and (4) trial and disposition of
civil cases upon consent of the litigants.
Comments from members of the bar
and the public are invited as to whether
the incumbent magistrate judge should
be recommended by the panel for reap-
pointment by the Court and should be

Professionalism Tip

With respect to the courts and other tribunals:

When hearings or depositions are cancelled, | will notify opposing counsel,
necessary parties, and the court (or other tribunal) as early as possible.

addressed as follows: U.S. District Court,
CONFIDENTIAL—ATTN: Magistrate
Judge Merit Selection Panel, 333 Lomas
Blvd. NW, Suite 270, Albuquerque, NM
87102. Comments must be received by
Sept. 5.

Retirement of Judge William P.
Lynch

Judge William P. Lynch will retire
this fall after 22 years of service as a state
district judge and federal magistrate judge.
Join members of the Court at noon, Aug.
18, in the Hondo Courtroom, on the
fourth floor of the U.S. Courthouse, 333
Lomas Blvd. NW, to celebrate his retire-
ment.

STATE BAR NEWS

Attorney Support Groups

e Aug.7,5:30 p.m.
First United Methodist Church, 4th and
Lead SW, Albuquerque (Group meets
the first Monday of the month.)

o Aug. 14, 5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library (Group meets on the second
Monday of the month.) Teleconfer-
ence participation is now available.
Dial 1-866-640-4044 and enter code
7976003#.

o Aug.21,7:30 am.
First United Methodist Church, 4th and
Lead SW, Albuquerque (Group meets
the third Monday of the month.)

For more information, contact Latisha

Frederick at 505-948-5023 or 505-453-

9030 or Bill Stratvert, 505-242-6845.

Committee on Women and
the Legal Profession
Professional Clothing Closet

Does your closet need spring clean-
ing? The Committee on Women seeks
gently used, dark colored, dry cleaned
professional clothing donations for their
professional clothing closet. Individuals
who want to donate to the closet may
drop off donations at the West Law
Firm, 40 First Plaza NW, Suite 735 in
Albuquerque, during business hours or

to Committee Co-chair Laura Castille at
Cuddy & McCarthy, LLP, 7770 Jefferson
NE, Suite 102 in Albuquerque. Individu-
als who want to look for a suit can stop
by the West Law Firm during business
hours or call 505-243-4040 to set up a
time to visit the closet.

Professor David J. Stout Honored

with Justice Minzner Award

Join the Committee on Women and
the Legal Profession in presenting the
2016 Justice Pamela B. Minzner Out-
standing Advocacy for Women Award to
Professor David Stout for his outstand-
ing advocacy for women, in particular
women in the legal profession. The award
reception will be held from 5:30-7:30
p-m., Aug. 24, at the Albuquerque Coun-
try Club. Hors doeuvres will be provided
and a cash bar will be available. R.S.V.P:s
are appreciated. Contact Co-chairs Qui-
ana Salazar-King at salazar-king@law.
unm.edu or Laura Castille at lcastille@
cuddymeccarthy.com.

Criminal Law Section
Albuquerque Mayoral Candidate
Debate

The Criminal Law Section has part-
nered with New Mexico in Focus to
bring members of the legal community
and public a free Albuquerque Mayoral
Candidate Debate from 6-8 p.m., Aug. 15,
at the State Bar Center in Albuquerque
and by live stream. Gene Grant, host of
NMiE, Jeft Proctor, justice correspondent
for NMiF, and Martha Burk, contributor
to NMiFE, will moderate the debate. Live
stream information will be available at
www.nmbar.org/CriminalLaw the day
of. Proposed candidate questions, with
a focus on criminal justice or other, are
being accepted until Aug. 11. To submit
a question or for additional information,
contact NMCrimLawSection@gmail.
com. To learn more about the candidates,
visit www.cabq.gov/voting-elections/
candidate-information/2017-mayoral-
candidates.
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Notice to Attorneys: Electronic Filing Coming to the
New Mexico Court of Appeals

Beginning Aug. 21, 2017, electronic filing and service will be mandatory for
all new and pending cases in the Court of Appeals through the same Odyssey
File and Serve system used in state district courts and New Mexico Supreme
Court. Unlike in the district courts, electronic filing and service will be available
in the Court of Appeals at no charge. Payment of the $125 docket fee, however,
is still required and cannot be accepted through the File and Serve system at this
time. Accordingly, for those cases initiated in the Court of Appeals through the
File and Serve system for which a docket fee is due, payment must be made by
check made payable to the New Mexico Court of Appeals and received by the
Court Clerk’s Office no later than five days after the case is accepted for filing.

See Rule 12-307.2(C) NMRA. The Court of Appeals will be offering in-person
and online training sessions in August and September for any attorney who is
not already registered and familiar with the File and Serve system. Additional
details will be posted on the Court of Appeals” website.

Real Property, Trust
and Estate Section
Division Meetings Open to

Section Membership

To more effectively promote its ac-
tivities, the Real Property, Trust and Estate
Section established two divisions in 2014:
the Real Property Division and the Trust
and Estate Division. The RPTE Board of
Directors overseeing the divisions will
meet on the following dates: Real Property
Division: noon-1 p.m., Sept. 20, at the
State Bar Center and noon-1 p.m., Dec. 6,
during the Real Property Institute; Trust
and Estate Division: noon-1 p.m., Aug. 16,
at the State Bar Center and 8-8:30 a.m,,
Nov. 16, during the Probate Institute. At
the meetings, members will be updated
about recent rule changes and brainstorm
activities for the remainder of 2017 and
beginning of 2018. Meals will be provided
during the meetings. R.S.V.P. to Breanna
Henley at bhenley@nmbar.org. If you
cannot attend the meeting but would like
to provide suggestions of what you would
like to see from the divisions this year,
or have questions generally, contact Real
Property Division Chair Charles Price at
cprice@cpricelaw.com or Trust and Estate
Division Chair Greg MacKenzie at greg@
hurleyfirm.com.

UNM

Law Library

Hours Through Aug. 20

Building & Circulation
Monday-Thursday 8 a.m.-8 p.m.
Friday 8 a.m.-6 p.m.
Saturday 10 a.m.-6 p.m.
Sunday noon-6 p.m.

Reference
Monday-Friday 9 a.m.-6 p.m.

OTHER BARS

New Mexico Criminal Defense

Lawyers Association

Las Cruces Evidence CLE

Get the breakdown on rules of evidence
in state and federal court, finding electronic
evidence on your own and knowing when
to hire an expert and an update on Craw-
ford hearsay and impeachment all at the
New Mexico Criminal Defense Lawyers
Association’s “Evidence: The Latest in How
to Find it, Use it, and Admit it” (6.2 G) CLE
on Aug. 25 in Las Cruces. Following the
CLE, NMCDLA members and their friends
and families are invited to our annual Las
Cruces membership party and auction.
Visit nmcdla.org to join NMCDLA and
register for the seminar today.

- New Mexico Lawyers
’; 24 L and Judges
A0 Assistance Program

Help and support are only a phone call away.
24-Hour Helpline
Attorneys/Law Students
505-228-1948 - 800-860-4914
Judges 888-502-1289
www.nmbar.org/JLAP

ApDRESs CHANGES

All New Mexico attorneys must notify
both the Supreme Court and the State
Bar of changes in contact information.

Supreme Court
Web: supremecourt.nmcourts.gov
Email: attorneyinfochange
@nmcourts.gov
Fax:  505-827-4837
Mail: PO Box 848
Santa Fe, NM 87504-0848

State Bar

Web: www.nmbar.org

Email: address@nmbar.org

Fax: 505-797-6019

Mail: PO Box 92860
Albuquerque, NM 87199

announcements
for publication in
the Bar Bulletin to
notices@nmbar.org
by noon Monday

‘ the week prior
%,."...to publl' Catl o n. “",...
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Legal Education

August

3

Ethical Approach Towards
Mediation, Litigation, Arbitration
and Other ADR Practices

2.0 EP

Live Seminar, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Drugs in the Workplace (2016)
20G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Effective Mentoring—Bridge the
Gap (2015)

2.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2017 ECL Solo and Business
Bootcamp Parts I and II
34G,2.7EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2016 Trial Know-How! (The
Reboot)

40G,2.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Lawyers Ethics in Employment Law
1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Tricks and Traps of Tenant
Improvement Money

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

September

8

Practical Succession Planning for
Lawyers

2.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

11

11

11

11

11

11

Gross Receipts Tax Fundamentals
and Strategies

6.0G

Live Seminar, Albuquerque

NBI, Inc.

www.nbi-sems.com

Diversity Issues Ripped from the
Headlines (2017)

50G, 1.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Attorney vs. Judicial Discipline
(2017)

2.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

New Mexico DWI Cases: From the
Initial Stop to Sentencing (2016)
2.0G, 1.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Human Trafficking (2016)

3.0G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

New Mexico Defense Lawyers
Association and West Texas TADC
Joint Seminar

4.5G, 1.5 EP

Live Seminar, Ruidoso

New Mexico Defense Lawyers
Association

www.nmdla.org

Introduction to New Mexico Money
Laundering

1.5G

Live Seminar, Las Cruces

Peter Ossorio

575-522-3112

Complying with the Disciplinary
Board Rule 17-204

1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

14

17-18

24

25

28

29

31

Traffic Law

1.0G

Live Seminar, Albuquerque
Davis Miles McGuire Gardner
www.davidmiles.com

10th Annual Legal Service
Providers Conference

10.0 G, 2.0 EP

Live Seminar, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Complying with the Disciplinary
Board Rule 17-204

1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Evidence: The Latest in How to
Find It, Use It, and Admit It
6.2 G

Live Seminar, Las Cruces

New Mexico Criminal Defense
Lawyers Association
www.nmcdla.org

Complying with the Disciplinary
Board Rule 17-204

1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

The Use of “Contingent Workers”—
Issues for Employment Lawyers
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

The Law and Bioethics of Using
Animals in Research

6.2G

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

2016 Mock Meeting of the Ethics
Advisory Committee

2.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

6 Bar Bulletin - August 2, 2017 - Volume 56, No. 31


http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nbi-sems.com
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmdla.org
http://www.davidmiles.com
http://www.nmbar.org
http://www.nmbar.org
http://www.nmcdla.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org

Legal Education

www.nmbar.org

September

8 Add a Little Fiction to Your Legal
Writing (2016)
20G

Live Replay, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

8 Techniques to Avoid and Resolve
Deadlocks in Closely Held
Companies
1.0G
Teleseminar
Center for Legal Education of NMSBF
www.nmbar.org

9 Ethical Implications of Section 327
of the bankruptcy Code
2.0EP
Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

13 What Notorious Characters Teach
About Confidentiality
1.0 EP
Live Webinar
Center for Legal Education of NMSBF
www.nmbar.org

14 Complying with the Disciplinary
Board Rule 17-204
1.0 EP
Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

14 Best and Worst Practices Including
Ethical Dilemmas in Mediation
3.0G,1.0EP
Live Replay, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

October

2 Uncovering and Navigating Blind
Spots Before They Become Land
Mines
2.0 EP
Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

4 Lawyers’ Duties of Fairness an
Honesty
2.0 EP
Live Replay, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

14

18

18

19

20

21

The Ethics of Representing Two
Parties in a Transaction

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

New Mexico Conference on the
Link Between Animal Abuse and
Human Violence

11.7 G

Live Seminar, Albuquerque
Positive Links
www.thelinknm.com

Ethical Considerations in
Foreclosures

1.0 EP

Live Seminar, Albuquerque
Davis Miles McGuire Gardner
www.davismiles.com

How to Make Your Client’s Estate
Plan Survive Bankruptcy

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Concealed Weapons and Self-
Defense

1.0G

Live Seminar, Albuquerque
Davis Miles McGuire Gardner
www.davismiles.com

Controversial Issues Facing the
Legal Profession (2016)
50G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2016 Administrative Law Institute
4.0G,2.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Deposition Practice in Federal
Practice

20G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

21

21

28

28

28

Legal Technology Academy for New
Mexico Lawyers (2016)

55G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Guardianship in New Mexico/The
Kinship Guardianship Act (2016)
40G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

32nd Annual Bankruptcy Year in
Review (2017)

6.0G, 1.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Transgender Law and Advocacy
(2016)

40G,2.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Ethics for Government Attorneys
2.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Ethics, Disqualification and
Sanctions in Litigation

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Basic Practical Regulatory Training
for the Electric Industry

270G

Live Seminar, Albuquerque

Center for Public Utilities NMSU
business.nmsu.edu
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CONSTITUTION DAY

= September 17, 2017

In the spirit of Constitution Day and to aid in the fulfillment of Public Law 108-447

Sec. 111 Division ] - SEC. 111(b), the YLD organizes a public education program
that provides participating New Mexico fifth-grade classes with U.S. Constitution

booklets to keep and an educational lesson from a licensed New Mexico attorney.

Statewide attorney volunteers are needed for this program! Roughly hour-long
educational lessons will take place during the week of Sept. 11-15 at elementary

schools across New Mexico.

Please accept this offer to earn pro bono hours and connect with New Mexico’s
youth. Educator feedback reflects that this is a worthwhile program and an exciting
and inspiring experience for students. More than 33,000 New Mexico students have

been served during this program’s lifetime.

For more information and to volunteer,
visit www.nmbar.org/ConstitutionDay

Deadline to participate is Aug. 18.

€ STATE BAR
I o NEW MEXICO

YOUNG LAWYERS DivISION
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CHILDREN'S LA SECTION

15th Annual Art Contest
How I will leave my footprint on the world.

"’«7
&p

hrough the years, the Children’s Law Section Art Contest has

demonstrated that communicating ideas and emotions through

art and writing fosters thought and discussion among youth on how to
change their lives for the better. This year’s theme is designed to encourage
youth from around the state who have come into contact with the juvenile
justice system to think about how they will make contributions to the
world during their lifetime. Using materials funded by the Section’s
generous donors, contestants will decorate flip flops to demonstrate their

idea.

How can I help?

Support the Children’s Law Section Art Contest by way of a donation

" iagy 0
=

— ¢

"
"N

To make a tax deductible donation, visit

www.nmbar.org/ChildrensLaw or make a check
out to the New Mexico State Bar Foundation and

note “Children’s Law Section Art Contest Fund”

in the memo line. Please mail checks to:

State Bar of New Mexico
Attn: Breanna Henley
PO Box 92860
Albuquerque, NM 87199

that will enable contest organizers to purchase supplies, display artwork,

provide prizes to contestants and host a reception for the participants and
their families. Art supplies and contest prize donations are also welcome.

For more information contact
Alison Pauk at alison.pauk@lopdnm.us.

UNM Law Scholarship Golf Classic
a Rousing Success!

o

FgN

I SUPPORT
LAW

STUDENTS! ’

BIG SUPPORT.

Thanks to everyone who sponsored, participated in and
contributed—the UNM Law Scholarship Golf Classic pre-
sented by U.S. Eagle Federal Credit Union was the best yet!

Together we set a new record and raised over $60,000. Three
full-ride scholarships will be awarded to one extraordinary
law student in each class for all three years of his or her study.
We can offer these life-changing scholarships because of you!
Special thanks to our Presenting Sponsor U.S. Eagle FCU,
to our Eagle Sponsors Albert Law, MINDSET and Dixon,
Scholl & Carrillo for leading the way, and to all of our spon-
sors for their commitment. Visit http://lawschool.unm.edu/
alumni/events/golf.php to learn more about our sponsors,
tournament and work of the Law Alumni/ae Association.
See you again in 2018!
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Opinions

As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals
PO Box 2008 - Santa Fe, NM 87504-2008 - 505-827-4925

Effective July 21,2017

PUBLISHED OPINIONS

No. 34822 1stJud Dist Santa Fe LR-14-25, HON BEVACQUA-YOUNG v M STEELE (reverse and remand)

UNPUBLISHED OPINIONS

No. 34884  4th Jud Dist San Miguel CV-15-68, P KESLER v US BANK (dismiss)

No. 34934 WCA-10-53399, R CASE v HANNA PLUMBING (reverse and remand)

No. 35163 3rd Jud Dist Dona Ana CR-14-362, STATE v M MANCHA (affirm)

No. 35165 4th Jud Dist San Miguel CV-12-254, US BANK v P KESLER (affirm in part, reverse in part and remand)
No. 36018 IstJud Dist Santa Fe DM-11-367, M DUBEAU v ] HOGDEN (dismiss)

No. 36148 8th Jud Dist Taos JQ-16-2, CYFD v JOE T (affirm)

No. 36244 2nd Jud Dist Bernalillo CR-16-3466, STATE v M GARCIA (reverse and remand)7/18/2017
No. 36006 9th Jud Dist Curry CR-16-138, STATE v ] STEWARD (affirm)

No. 36041 2nd Jud Dist Bernalillo LR-16-5, STATE v ] HAGER (affirm)

No. 36149 8th Jud Dist Taos JQ-16-2, CYFD v MELISSA D (affirm)

No. 35829 2nd Jud Dist Bernalillo CR-14-5843, STATE v ] HERRON (affirm)

Slip Opinions for Published Opinions may be read on the Court’s website:

http://coa.nmcourts.gov/documents/index.htm

7/17/2017

7/18/2017
7/18/2017
7/18/2017
7/18/2017
7/18/2017
7/18/2017

7/19/2017
7/19/2017
7/19/2017
7/20/2017
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Clerk’s Certificates

From the Clerk of the New Mexico Supreme Court

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

CLERK’S CERTIFICATE
OF ADMISSION

CLERK’S CERTIFICATE
OF NAME CHANGE

On July 18, 2017:

Kat Fox

Century Automotive Service
Corporation

10555 Montgomery Blvd. NE,
Bldg. 2

Albuquerque, NM 87111
888-338-0389
kfox@centuryservicecorp.com

CLERK’S CERTIFICATE
OF CHANGE TO INACTIVE
STATUS

Effective June 1, 2017:

G. Emlen Hall

916 La Luz Drive NW
Albuquerque, NM 87107
505-917-2950
hall@law.unm.edu

As of July 14, 2017:

Elizabeth A. Harrison f/k/a
Elizabeth A. Farrington

Paul Kennedy & Associates, PC
201 Twelfth Street NW
Albuquerque, NM 87102
505-842-8662
eharrison@paulkennedylaw.
com

As of July 19, 2017:

Jay K. Nair f/k/a
Jaykrishnan Nair

PO Box 26945

520 Gold Avenue SW,

Suite 1127 (87102)
Albuquerque, NM 87102
800-570-3876 (phone & fax)
law@jknair.com

As of July 21, 2017

Jordyn Whisenant Preut
f/k/a Jordyn Whisenant

6605 Uptown Blvd. NE,

Suite 340

Albuquerque, NM 87110
505-883-9662
jordyn.whisenant@gmail.com

CLERK’S CERTIFICATE
OF REINSTATEMENT TO
ACTIVE STATUS

CLERK’S CERTIFICATE
OF WITHDRAWAL

Effective July 24, 2017:
Meredith Jolie

1634 I Street NW, Suite 400
Washington, DC 20006

Effective July 14, 2017:
Jean Philips

810 E. Green Avenue
Gallup, NM 87305
505-730-6594
jeanphilips@hotmail.com
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Recent Rule-Making Activity

As Updated by the Clerk of the New Mexico Supreme Court

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Effective August 2, 2017

PENDING PROPOSED RULE CHANGES OPEN
FOR COMMENT:

There are no proposed rule changes currently open for comment.

RECENTLY APPROVED RULE CHANGES
SINCE RELEASE OF 2017 NMRA:

Effective Date

Rules of Civil Procedure for the District Courts

1-079 Public inspection and
sealing of court records 03/31/2017
1-131 Notice of federal restriction on right to possess

03/31/2017

Rules of Civil Procedure for the Magistrate Courts

or receive a firearm or ammunition

2-112  Public inspection and sealing of

court records 03/31/2017

Rules of Civil Procedure for the Metropolitan Courts

3-112  Public inspection and sealing of

court records 03/31/2017

Civil Forms

4-940 Notice of federal restriction on right to possess

or receive a firearm or ammunition 03/31/2017
4-941 Petition to restore right to possess or receive a

firearm or ammunition 03/31/2017

Rules of Criminal Procedure for the
District Courts

5-106  Peremptory challenge to a district judge; recusal;

procedure for exercising 07/01/2017
5-123 Public inspection and sealing of

court records 03/31/2017
5-204  Amendment or dismissal of complaint,

information andindictment 07/01/2017
5-401  Pretrial release 07/01/2017
5-401.1 Property bond; unpaid surety 07/01/2017
5-401.2  Surety bonds; justification of

compensated sureties 07/01/2017
5-402  Release; during trial, pending sentence,

motion for new trial and appeal 07/01/2017
5-403 Revocation or modification of release orders

07/01/2017

5-405

5-406
5-408
5-409
5-615

Appeal from orders regarding release

or detention 07/01/2017
Bonds; exoneration; forfeiture 07/01/2017
Pretrial release by designee 07/01/2017
Pretrial detention 07/01/2017

Notice of federal restriction on right to receive
or possess a firearm or ammunition 03/31/2017

Rules of Criminal Procedure for the Magistrate Courts

6-114

6-207
6.207.1
6-401
6-401.1
6-401.2

6-403

6-406
6-408
6-409
6-506
6-703

Public inspection and sealing of

court records 03/31/2017
Bench warrants 04/17/2017
Payment of fines, fees, and costs 04/17/2017
Pretrial release 07/01/2017
Property bond; unpaid surety 07/01/2017
Surety bonds; justification of
compensated sureties 07/01/2017
Revocation or modification of release orders
07/01/2017
Bonds; exoneration; forfeiture 07/01/2017
Pretrial release by designee 07/01/2017
Pretrial detention 07/01/2017
Time of commencement of trial 07/01/2017
Appeal 07/01/2017

Rules of Criminal Procedure for the Metropolitan Courts

7-113

7-207
7-207.1
7-401
7-401.1
7-401.2

7-403

7-406
7-408
7-409
7-506
7-703

Public inspection and sealing of

court records 03/31/2017
Bench warrants 04/17/2017
Payment of fines, fees, and costs 04/17/2017
Pretrial release 07/01/2017
Property bond; unpaid surety 07/01/2017
Surety bonds; justification of

compensated sureties 07/01/2017
Revocation or modification of

release orders 07/01/2017
Bonds; exoneration; forfeiture 07/01/2017
Pretrial release by designee 07/01/2017
Pretrial detention 07/01/2017
Time of commencement of trial 07/01/2017
Appeal 07/01/2017
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8-112

8-206
8-206.1
8-401
8-401.1
8-401.2

8-403

8-406
8-408
8-506
8-703

9-301A
9-302

9-303
9-303A
9-307
9-308
9-309
9-310
9-515

Public inspection and sealing of
court records

Bench warrants

Payment of fines, fees, and costs
Pretrial release

Property bond; unpaid surety
Surety bonds; justification of
compensated sureties
Revocation or modification of
release orders

Bonds; exoneration; forfeiture
Pretrial release by designee
Time of commencement of trial
Appeal

Criminal Forms

Pretrial release financial affidavit
Order for release on recognizance
by designee

Order setting conditions of release
Withdrawn

Notice of forfeiture and hearing
Order setting aside bond forfeiture
Judgment of default on bond
Withdrawn

http://nmsupremecourt.nmcourts.gov.

Rules of Procedure for the Municipal Courts

03/31/2017
04/17/2017
04/17/2017
07/01/2017
07/01/2017

07/01/2017

07/01/2017
07/01/2017
07/01/2017
07/01/2017
07/01/2017

07/01/2017

07/01/2017
07/01/2017
07/01/2017
07/01/2017
07/01/2017
07/01/2017
07/01/2017

Notice of federal restriction on right to possess

or receive a firearm or ammunition

03/31/2017

10-166

12-204

12-205

12-307.2

12-314

15-301.1

15-301.2

16-102

17-202
17-301

Children’s Court Rules and Forms

Public inspection and sealing of

court records 03/31/2017
Rules of Appellate Procedure
Expedited appeals from orders
regarding release or detention entered
prior to a judgment of conviction 07/01/2017
Release pending appeal in criminal matters
07/01/2017
Electronic service and filing of papers
07/01/2017*
Public inspection and sealing of court records
03/31/2017

Rules Governing Admission to the Bar

Public employee limited license
08/01/2017

Legal services provider limited law license
08/01/2017

Rules of Professional Conduct

Scope of representation and allocation of authority

between client and lawyer 08/01/2017
Disciplinary Rules
Registration of attorneys 07/01/2017

Applicability of rules; application of Rules
of Civil Procedure and Rules of Appellate

Procedure; service. 07/01/2017

Rules Governing Review of Judicial Standards Commission

27-104

Proceedings

Filing and service 07/01/2017

To view all pending proposed rule changes (comment period open or closed), visit the New Mexico Supreme Court’s
website at http://nmsupremecourt.nmcourts.gov. To view recently approved rule changes, visit the New Mexico Compilation
Commission’s website at http://www.nmcompcomm.us.
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From the New Mexico Supreme Court and Court of Appeals

MARK A. EARNEST
THE HASTINGS LAW FIRM
Albuquerque, New Mexico

THERESA M. DUNCAN
LAW OFFICE OF
THERESA M. DUNCAN
Albuquerque, New Mexico
for Appellant

From the New Mexico Supreme Court
Opinion Number: 2017-NMSC-019
No. S-1-SC-35881 (filed May 15, 2017)

STATE OF NEW MEXICO,
Plaintiff-Appellee,

CLIVE PHILLIPS,
Defendant-Appellant.

APPEAL FROM THE DISTRICT COURT OF BERNALILLO COUNTY
DAVID WILLIAMS, District Judge

HECTOR H. BALDERAS
Attorney General
MARIS VEIDEMANIS
Assistant Attorney General
Santa Fe, New Mexico
for Appellee

Opinion
Edward L. Chavez, Justice

{1} This case addresses the procedure for
determining whether a jury is deadlocked.
A jury is deadlocked or “hung” on a crime
when the jurors cannot unanimously agree
on a verdict of guilty or not guilty for that
crime. If the jury is deadlocked on a crime,
the defendant may be retried for that crime
without violating constitutional protections
against double jeopardy. Conversely, double
jeopardy protections prevent a retrial when
the jury has rendered a verdict. It follows
from these basic precepts that when a jury
is unable to reach unanimous agreement on
an open count with lesser included offenses,
the judge must poll the jury and clearly
establish on the record on which offense
in the count the jury was deadlocked. The
defendant may be retried on the offense
on which the jury was deadlocked and any
lesser included offenses. Importantly, the
judge must confirm that the jury did not
unanimously agree that the defendant was
not guilty of one or more of the included
offenses because the constitutional protec-
tion against double jeopardy precludes the
State from prosecuting the defendant for

such offense(s) since the jury’s unanimous
agreement on a verdict of not guilty consti-
tutes an acquittal. If the judge fails to clearly
establish on the record the offense(s) on
which the jury was deadlocked, all but the
lowest offense must be dismissed and the
dismissed offense(s) cannot be retried.

{2} In this case, the jury announced that
it was hung on Count 1, which required it
to consider whether Defendant Clive Phil-
lips was guilty of first-degree premeditated
murder, second-degree murder, or volun-
tary manslaughter. The district court then
polled the jurors. During the poll, seven
jurors stated that the jury had unanimously
agreed Phillips was not guilty of first-degree
murder, but five jurors indicated the jury
was unable to reach a verdict on that crime.
The only verdict form given to the jury that
exclusively referred to first-degree murder
was the guilty verdict form, so there is no
written record of whether the jury had ac-
quitted Phillips of that crime or deadlocked
during deliberations. The district court
determined that the jury was hung on first-
degree murder. We hold that the judge failed
to clearly establish on the record whether the
jury deadlocked on first-degree murder, and
therefore Phillips can only be retried on the
lowest offense in Count 1, which is voluntary

manslaughter. We reverse the district court
and remand to dismiss the first- and second-
degree murder charges with prejudice.
BACKGROUND

{3} Phillips shot his former girlfriend and
shot and killed his friend after discovering
them in bed together at the home they all
shared. The State prosecuted Phillips for a
number of crimes, and seven counts were
submitted to the jury after trial, including
Count 1, which contained the crimes of
first-degree murder, second-degree mur-
der, and manslaughter. The jurors did not
enter a verdict on Count 1.

{4} To resolve Count 1, the jury had the
option of entering a verdict finding Phillips
guilty of first-degree murder, second-degree
murder, or voluntary manslaughter, or a
verdict finding him not guilty of all three
crimes. Because second-degree murder
is a lesser included offense of first-degree
murder, and voluntary manslaughter is a
lesser included offense of both first- and
second-degree murder, the model jury
instruction used in this case requires jurors
to individually consider each greater offense
before considering a lesser offense. See UJI
14-6012 NMRA; UJI 14-250 NMRA. Under
the model jury instruction, the jurors first
must determine whether they unanimously
agree that the defendant is guilty of first-
degree murder. UJI 14-250. If they agree
that the defendant is guilty, the jury enters
a guilty verdict for first-degree murder and
does not need to consider second-degree
murder or voluntary manslaughter. Id. If
not, after reasonable deliberation, the jurors
must then consider second-degree murder.
Id. The jurors follow the same procedure
with respect to second-degree murder and
only consider voluntary manslaughter if
they cannot unanimously agree that the
defendant was guilty of second-degree
murder. Id.

{5} If the jurors unanimously determine
that there is reasonable doubt that the
defendant committed any one of the
aforementioned crimes, their verdict must
be that the defendant is not guilty of that
crime. Id. The jury in this case was not
provided with a “not guilty” verdict form
for each crime. Thus, if the jurors unani-
mously agreed that Phillips was not guilty
of first-degree murder, they had no verdict
form on which to indicate an acquittal on
that specific crime because the only “not
guilty” verdict form available to the jury on
Count 1 required the jury to unanimously
find Phillips not guilty of all three crimes.
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{6} If the jurors cannot unanimously
agree on any verdict for a count with lesser
included offenses such as Count 1 in this
case, the trial court must poll the jurors,
beginning with the greatest offense, to de-
termine whether they unanimously found
the defendant not guilty of any individual
offense within the count. Rule 5-611(D)
NMRA. If the jury has unanimously found
a defendant not guilty of any offense within
the count, the trial court is required to enter
a verdict of not guilty for the offense and
for any greater degree of the offense. Id.
{7} The jurors in this case deliberated for
three days. On the second day of delib-
erations, the jurors sent a note to the court
indicating that some jurors believed that
Phillips was guilty of second-degree murder
because the State had proved that there was
no sufficient provocation, and therefore
those jurors were forced to vote against man-
slaughter. The note also indicated that the
jurors agreed on all other elements of both
offenses and asked the court for guidance
on how to proceed. The note did not men-
tion whether the jurors had voted to acquit
Phillips or were deadlocked on first-degree
murder. The court replied that the jurors had
been “given all the procedural instructions”
The jury continued to deliberate.

{8} On the third day, after approximately
six additional hours of deliberations, the
jury sent a note to the court reading: “What
does it mean if we don’t sign any of the
papers on Count 1? We are hung” Con-
cerning Count 1, the jury only received
four papers for signature. The first was a
verdict, which read “We find the defendant
guilty of first degree murder by a deliberate
killing as charged in Count 1.” The second
was a verdict, which read “We find the
defendant guilty of second degree murder
an included offense of Count 17 The third
was a verdict, which read “We find the de-
fendant guilty of voluntary manslaughter
an included offense of Count 17 The fourth
and last was a verdict, which read “We find
the defendant not guilty of Count 17

{9} Later that afternoon, the court called
in the jury, and a juror informed the court
that the jurors had not reached a verdict on
Count 1 and that they would not reach a ver-
dict, even with more time to deliberate. With
respect to the charges in Count 1, the court
asked “so as to none of them, you could not
reach an agreement?” to which the juror re-
sponded “No,” which the court—despite the
form of the question—interpreted to mean
that the jurors could not reach an agreement.
A jury poll was therefore required by Rule
5-611(D) to determine whether the jury

had unanimously voted not guilty as to any
offense included within Count 1.
{10} The district court polled the jurors
to “inquire whether the jury ha[d] truly
deadlocked on the greater offense of first-
degree murder” As the court began its
polling, the following colloquy ensued:
THE COURT: I need to ask each
and every one of you the ques-
tion as to whether you have truly
deadlocked on the greater offense
of first-degree murder. I will start
with you, Mr. Ashe.
THE JUROR: So I don’t under-
stand how the—
THE COURT: Yes or no, whether
you were deadlocked with regards
to the greater offense of first-
degree murder. You cannot reach
a decision as to that charge?
THE JUROR: And the word
“deadlock” meaning?
THE COURT: That you unani-
mously could not reach a decision
with your fellow jurors as to that
charge.
THE JUROR: I hate to say the
wrong thing, but I believe we did
reach a decision, and we went
down to the next charge; is that
correct?
THE COURT: So with regards to
first-degree, you were not dead-
locked with first-degree?
THE JUROR: No.
THE COURT: I'm asking you,
Mr. Ashe.
THE JUROR: No.
The second juror also indicated
that the jury was not deadlocked.
The third juror initially responded
to the question of whether the jury
was deadlocked on first-degree
murder with “T thought we were,”
but eventually said no. The next
three jurors also answered no.
{11} The seventh juror sought further
clarification:
THE JUROR: Can I ask a ques-
tion? I mean, deadlocked mean-
ing we couldn’t agree?
THE COURT: Correct. You could
not arrive at a verdict.
THE JUROR: Then, yes, we were
deadlocked.
The next four jurors also answered yes to in-
dicate that the jury was deadlocked on first-
degree murder. The twelfth juror responded
no to the same question. Thus, seven jurors
indicated that the jury agreed on first-degree
murder, which could only mean that the jury

had agreed that Phillips was not guilty of that
crime, but five jurors indicated that the jury
was deadlocked. However, those five jurors
indicated that they were deadlocked immedi-
ately after being told that “deadlocked” meant
they could not agree on a verdict. Because
the only verdict form offered to the jury
for first-degree murder was a guilty verdict
form, these five jurors could have answered
“yes” to reflect that the jury could not agree
to enter that verdict—finding Phillips guilty
of first-degree murder. If this is what the five
jurors meant by their answers, these answers
could be consistent with the other seven
jurors seemingly saying that the jury agreed
that Phillips was not guilty of first-degree
murder, for which there was no verdict form.
Yet another reasonable interpretation of the
answers from those five jurors is that the jury
could not agree that Phillips was either guilty
or not guilty of first-degree murder and was
therefore hung on that crime.

{12} Despite the jurors’ apparent inability
to agree on whether they had disagreed,
the district court declared that the jury
was “split” and “in complete disagreement”
on first-degree murder. Defense counsel
astutely argued that the jurors’ conflicting
answers indicated that they were confused
about the question, and therefore she
urged the court to clarify the jury’s resolu-
tion of the first-degree murder charge. The
court responded that it had asked a yes-
or-no question and could not clarify the
jurors’ responses any further, then declared
a mistrial and reserved the State’s right to
retry Phillips on every crime in Count 1:
first-degree murder, second-degree mur-
der, and voluntary manslaughter.

{13} Phillips brought a motion to dismiss
the first- and second-degree murder charg-
es on double jeopardy grounds, arguing
that the district court had not established
a clear record of whether the jury had
deadlocked on first- and second-degree
murder due to the jurors’ ambiguous re-
sponses during the jury poll. The district
court denied his motion and held that the
jury poll demonstrated that the jurors were
hung on first-degree murder, and accord-
ingly there was manifest necessity for the
court’s declaration of a mistrial as to every
crime within Count 1. Phillips appealed to
this Court to challenge the district court’s
denial of his motion to dismiss.
DISCUSSION

{14} The sole legal issue in this case
is whether the district court abused its
discretion by determining that the jurors
were hung on first-degree murder based
on the jury poll. See State v. Wardlow,
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1981-NMSC-029, € 13, 95 N.M. 585, 624
P2d 527 (applying an abuse of discretion
standard to the trial court’s determination
that there was no reasonable possibility that
the jury could agree on a verdict). When ju-
rors are polled regarding their verdict, the
trial court is under a nondiscretionary duty
to clarify any ambiguity in the jurors’ re-
sponses and obtain a clear and unambigu-
ous response from the jury, beginning with
the highest offense included in the count.
See State v. Holloway, 1987-NMCA-090, 69
13, 16, 106 N.M. 161, 740 P.2d 711 (“The
responsibility for preserving the right to a
voluntary and unanimous verdict rests pri-
marily on the trial court. ... Where a juror’s
response indicates uncertainty concerning
unanimity, a jury poll requires exploration
of the uncertainty or dissent” (citations
omitted)). The responses from the jurors
in this case were ambiguous because some
jurors indicated that the jury had reached
a unanimous agreement on the charge of
first-degree murder, while others stated
that the jury could not unanimously agree
to enter a verdict for the same charge. The
jurors should have given uniform answers
as to whether they unanimously agreed on
the charge or could not agree. Their con-
flicting answers indubitably demonstrated
confusion with the district court’s question.
{15} Inthe face of juror confusion, the dis-
trict court possessed significant discretion
to undertake “proper remedial measures” to
clarify the jurors’ ambiguous responses. Id.
¢ 17. For example, the district court could
have explained that the term “deadlocked”
means that the jury could not unanimously
agree that Phillips either was or was not
guilty of first-degree murder, and then it
could have re-polled the jury. In the alter-
native, the court could have requested not
guilty verdict forms for each crime, submit-
ted all verdict forms to the jury, and could
then have directed the jurors to retire for
further deliberations to determine whether
they unanimously agreed on a verdict for
any of the crimes. Rule 5-611(E). We do
not intend to imply that these were the only
methods available to the district court for
clarifying the jurors’ ambiguous responses
during its polling of the jurors.

{16} However, the district court did not
have the option of taking the action it did in
this case. Without establishing a clear record
indicating the crimes on which the jurors had
failed to reach a unanimous verdict, it was an
abuse of discretion for the court to conclude

that the jury was hung and that there was
manifest necessity justifying a mistrial on
all of the crimes in Count 1. See Holloway,
1987-NMCA-090, ¢ 17 (“This discretion, and
the action taken by the [trial] court, ... must
resolve any doubt concerning the unanimity
of averdict. . .. [T]he verdict should be defi-
nite in nature and devoid of any ambiguity”).
{17} 'We have long held that in cases such
as this where the record is “silent upon
which, if any, of the specific included of-
fenses the jury had agreed and upon which
the jury had reached an impasse,” we must
“resolve any doubt in favor of the liberty
of the citizen” and “dismiss[] upon double
jeopardy grounds ... . such offenses on which
the record is unclear” State v. Castrillo,
1977-NMSC-059, € 14, 90 N.M. 608, 566
P2d 1146." In Castrillo, the defendant was
tried by a jury on first-degree murder with
second-degree murder and voluntary man-
slaughter as the lesser included offenses.
Id. € 1. The foreman announced that the
jury was deadlocked and that there was no
purpose in continuing to deliberate. Id. § 14.
The judge declared a mistrial and then asked
the foreman for a numerical split. Id. The
foreman indicated that the split was nine
for acquittal, and responded “Yes” when the
judge asked, “Nine for acquittal and three
for some degree of conviction?” Id. (emphasis
added). The phrase “some degree of convic-
tion” did not clearly establish upon which
of the three crimes—first-degree murder,
second-degree murder, or voluntary man-
slaughter—the jury was deadlocked. Id.
€9 1, 14. The Castrillo Court noted that
the lack of a clear record as to whether the
jurors disagreed on first- or second-degree
murder demonstrated no manifest necessity
to declare a mistrial, and therefore jeopardy
attached to those crimes and precluded
the State from seeking a retrial. Id. € 14.
However, the defendant in Castrillo could
be retried on the least included offense,
voluntary manslaughter, because the jury
would not have been hung had it reached a
unanimous decision on manslaughter—it
would have instead entered an acquittal on
the entire count. Id.; see also State v. Garcia,
2005-NMCA-042, € 22, 137 N.M. 315, 110
P3d 531 (noting that “it would appear to
be logically inconsistent, if not a logical
impossibility” for a jury to simultaneously
deadlock on a greater offense and acquit on
a lesser included offense).

{18} The same principle applies here be-
cause the district court in this case failed

to create a clear record “as to which of the
included offenses the jury was considering
at the time of its discharge”” Castrillo, 1977-
NMSC-059, § 14. This case presents an inter-
esting wrinkle because the jury’s note during
the second day of deliberations demonstrates
that at that point in the deliberations it was
hung on second-degree murder. However,
the note merely provides a snapshot of the
jury’s thinking partway through delibera-
tions and does not give a definitive answer as
to its final disposition of each crime within
Count 1. See Harrison v. Gillespie, 640 F.3d
888, 899 (9th Cir. 2011) (“Because of the
significance of the entire deliberative process,
the jurors’ preliminary votes in the jury room
do not constitute a final verdict, even if they
are unanimous. Instead, the verdict must be
rendered by the jury in open court and ac-
cepted by the court in order to become final”
(citations omitted)). Indeed, the jury’s note
would not be sufficient even if it had been
sent to the court on the same afternoon as the
jury poll because once the court conducted
the jury poll, the results of that poll were the
ultimate expression of the jury’s verdict at
the time of its discharge. See Holloway, 1987-
NMCA-090, € 23 (holding that the results of
a jury poll superceded any contrary verdict
determined in the jury room because jurors
are free to change their votes and register
dissent to a previously announced verdict
during the jury poll). Here there was no clear
record of the jury’s decision at the time of its
discharge. Thus, constitutional double jeop-
ardy protections bar retrial on the first- and
second-degree murder charges, but jeopardy
has not attached to voluntary manslaughter,
and the State may retry Phillips for that lesser
included offense.
CONCLUSION
{19} Because the district court failed to
clarify the ambiguous and conflicting jurors’
responses during the jury poll, we vacate
the district court’s order denying Phillips’
motion to dismiss the charges of first- and
second-degree murder and remand the
case to the district court with instructions
to dismiss those charges with prejudice.
{20} IT IS SO ORDERED.

EDWARD L. CHAVEZ, Justice

WE CONCUR:

CHARLES W. DANIELS, Chief Justice
PETRA JIMENEZ MAES, Justice
BARBARA J. VIGIL, Justice

JUDITH K. NAKAMURA, Justice

'Although in Wardlow this Court stated that Castrillo was overruled to the extent that it was inconsistent with Wardlow, we now
clarify that we perceive no inconsistency between those cases. Wardlow, 1981-NMSC-029, ¢ 15.
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Opinion
Barbara J. Vigil, Justice

{1} This dispute comes before the Court
in relation to a malicious abuse of process
claim made by Taos school board member
Arsenio Cordova (Cordova) against eigh-
teen members of an unincorporated citi-
zens association (collectively, Petitioners)
following their efforts to remove Cordova
from office under the Local School Board
Member Recall Act (Recall Act), NMSA
1978, §§ 22-7-1 to -16 (1977, as amended
through 2015). We hold that petitioners
who pursue the recall of a local school
board member under the Recall Act are
entitled to the procedural protections of
the New Mexico statute prohibiting stra-
tegic litigation against public participation
(Anti-SLAPP statute). See NMSA 1978,
§ 38-2-9.1 (2001). We also conclude that
petitioners are entitled to immunity under

the Noerr-Pennington doctrine when they
exercise their right to petition unless the
petitioners (1) lacked sufficient factual or
legal support, and (2) had a subjective il-
legitimate motive for exercising their right
to petition. See E. R. R. Presidents Conf. v.
Noerr Motor Freight, Inc., 365 U.S. 127,
135 (1961) (“To hold that . . . the people
cannot freely inform the government of
their wishes . . . would raise important
constitutional questions. The right of
petition is one of the freedoms protected by
the Bill of Rights”); United Mine Workers of
Am. v. Pennington, 381 U.S. 657,670 (1965)
(relying on Noerr’s protection of “effort[s]
to influence public officials regardless of
intent or purpose” of the efforts); Prof’]
Real Estate Inv'rs, Inc. v. Columbia Pictures
Indus., Inc., 508 U.S. 49, 60-62 (1993)
(holding that if the challenged litigation is
objectively baseless, a court examines the
subjective motivation behind the litigation
to determine if the lawsuit is a sham).

{2} Accordingly, we reverse the Court of
Appeals’ holdings that the Anti-SLAPP
statute and the Noerr-Pennington doctrine
do not apply. We also reverse the Court of
Appeals’ holding that it did not have juris-
diction over Petitioners with pending coun-
terclaims. Cordova v. Cline, 2013-NMCA-
083, €9 15-17, 308 P.3d 975. We affirm the
district court’s holding that Petitioners’
conduct was in support of the political
process of a school board member recall;
and thus, Petitioners properly invoked
the substantive protection of the Noerr-
Pennington doctrine and the procedural
and remedial provisions of the Anti-SLAPP
statute. Pursuant to Section 38-2-9.1(A),
we uphold the district court order granting
Petitioners’ motion to dismiss. Pursuant to
Section 38-2-9.1(B), Petitioners are statu-
torily entitled to an award of attorney fees.
I. BACKGROUND

{3} Jill Cline, a parent with children
enrolled in the Taos Municipal School
District, organized Citizens for Quality
Education (CQE) and registered it as an
unincorporated citizens’ association with
the Taos County Clerk. Members of CQE
included Cline, Taos Municipal School
Board Member Thomas Tafoya, and
various other current and former school
administrators. CQE alleged that Cordova
had committed acts of misfeasance and
malfeasance while in office. CQE initiated
a petition to recall Cordova from the Taos
school board pursuant to the Recall Act.
See §§ 22-7-2, -8.

{4} After collecting the requisite signa-
tures, CQE submitted its petition to the
Taos County Clerk as required under the
Recall Act. See §$ 22-7-8(F), -9. The Taos
County Clerk filed an application with the
district court on May 28, 2009, requesting
“a hearing [for a] determination by the
court of whether sufficient facts exist[ed]
to allow the petitioner to continue with the
recall process” as required by the Recall
Act. Section 22-7-9.1(A). Under the Recall
Act, such hearing must “be held not more
than ten days from the date the application
is filed by the county clerk” Section 22-7-
9.1(B). The hearing was continued twice
and was not held until September 16, 2009.
{5} At the start of the hearing, CQE
voluntarily dismissed its recall petition.
Given CQE’s voluntary dismissal of the
recall petition, the district court did not
determine whether there was adequate
support for the recall process to proceed.
{6} Two days later, on September 18, 2009,
Cordova filed a complaint against eight
named members of CQE as well as ten un-
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named members in their individual capaci-
ties. Cordova contended that Petitioners’ re-
call efforts were in furtherance of a personal
vendetta as opposed to legitimate claims of
malfeasance or misfeasance in office. He
alleged that Petitioners initiated the recall
without demonstrating probable cause of
his misfeasance or malfeasance in office
and that the voluntary dismissal of their
petition precluded any finding of whether
it was adequately supported. He argued that
Petitioners’ affidavits were incompetent and
backdated. Further, Cordova’s complaint
stated that the incompetent affidavits,
coupled with the two continuances and vol-
untary dismissal of the petition, constituted
malicious abuse of process. Cordova sought
damages for malicious abuse of process, civil
conspiracy, and prima facie tort.

{7} In response to Cordova’s complaint,
six of the named Petitioners filed a motion
to dismiss for the failure to state a claim
under Rule 1-012(B)(6) NMRA, and for
violations under the Anti-SLAPP statute,
§ 38-2-9.1(A) (requiring that “a special
motion to dismiss . . . be considered by the
court on a priority or expedited basis”).
Petitioners asserted that Cordova filed his
complaint in retaliation for their petition-
ing activity and thus violated their right to
petition under the First Amendment to
the United States Constitution. Each filing
separately, Cline and Tafoya also moved
to dismiss Cordova’s complaint, invoked
New Mexico's Anti-SLAPP statute as an
affirmative defense, see § 38-2-9.1, and
asserted counterclaims against Cordova
for malicious abuse of process.

{8} The district court granted Petitioners’
motions to dismiss, finding that Petition-
ers “speech and conduct occurred in con-
nection with public meetings and a public
hearing and were in support of the political
process of school board member recall[,]
thus invoking the substantive protection of
the First Amendment and the procedural
and remedial provisions of the SLAPP
statutes” The district court did not address
Cline and Tafoya’s counterclaims.

{9} Cordova moved for certification for
interlocutory appeal or, alternatively, for
partial final judgment as to the district
court’s order. Then, without waiting for the
district court to rule on his motion, Cordova
filed a notice of appeal of the district court’s
dismissal order in the Court of Appeals. As
a result, the district court entered an order

finding that Cordova’s filing of a notice of
appeal divested it of jurisdiction and thereby
declined to rule on his motion to certify the
dismissal order for interlocutory appeal or
for partial final judgment. The district court
determined that it was likewise divested
of jurisdiction to address the unresolved
counterclaims of Cline and Tafoya.
{10} The Court of Appeals assumed juris-
diction of this appeal and concluded that
Petitioners’ actions in the district court
fell outside the scope of public meetings
that benefit from Anti-SLAPP statutory
protection. Cordova, 2013-NMCA-083,
€9 1, 14. The Court of Appeals held that
the district court’s dismissal of Cordova’s
claims for civil conspiracy and prima facie
tort should be affirmed but that his mali-
cious abuse of process claim was sufficient
to survive a motion to dismiss. Id. € 29.
Finally, the Court of Appeals determined
that Cordova did not appeal from a final
judgment, and thus the Court of Appeals
excluded Cline and Tafoya from its hold-
ing. Id. € 17.
II. STANDARD OF REVIEW
{11} Each of the issues we are called
upon to address requires de novo review.
We review the interpretation of statutory
language de novo. Quynh Truongv. Allstate
Ins. Co., 2010-NMSC-009, € 22, 147 N.M.
583, 227 P.3d 73. We also review the in-
terpretation and application of the United
States Constitution de novo. See State v.
Pangaea Cinema, L.L.C., 2013-NMSC-
044, ¢ 8,310 P.3d 604. Finally, we review a
dismissal under Rule 1-012(B)(6) de novo.
Valdez v. State, 2002-NMSC-028, € 4, 132
N.M. 667, 54 P3d 71.
II1. DISCUSSION
A. Appellate Jurisdiction under the
Anti-SLAPP Statute
{12} As a threshold matter, we must
determine whether we have appellate juris-
diction over Petitioners Cline and Tafoya
while they have pending counterclaims
in the district court. Pursuant to Rule
1-054(B)(2) (2008, amended 2016),' the
Court of Appeals concluded that it had
jurisdiction over only those Petitioners
without counterclaims, and thus excluded
Cline and Tafoya from the reach of its
decision. Cordova, 2013-NMCA-083, ¢
16 (holding that “the judgment is final for
Defendants who did not have counter-
claims against Cordova.. . . [because] [a]n
order disposing of the issues contained in

the complaint but not the counterclaim is
not a final judgment” (second alteration
in original) (internal quotation marks
and citations omitted)). Petitioners argue
that the Court of Appeals had jurisdiction
over all parties under the Anti-SLAPP
statute because the overall purpose of the
Anti-SLAPP statute would be thwarted
by piecemeal litigation if some Petitioners
were excluded from the appeal. See § 38-2-
9.1(C) (providing an “ ‘expedited appeal’
from a trial court order on the special
motions”). We agree with Petitioners and
hold that Section 38-2-9.1(C) allows any
party to bring an interlocutory appeal from
atrial court order on the special motion(s)
brought pursuant to Anti-SLAPP statute.
{13} Our primary goal in interpreting
statutory language is to “give effect to the
intent of the Legislature” State v. Smith,
2004-NMSC-032, ¢ 8, 136 N.M. 372, 98
P.3d 1022 (internal quotation marks and
citation omitted). “We look first to the
plain meaning of the statute’s words, and we
construe the provisions of the Act together
to produce a harmonious whole” Dewitt v.
Rent-A-Center, Inc., 2009-NMSC-032, € 14,
146 N.M. 453, 212 P.3d 341 (internal quo-
tation marks and citation omitted). When
we interpret the plain language of a statute,
we read all sections of the statute together
so that all parts are given effect. Diamond
v. Diamond, 2012-NMSC-022, § 25, 283
P.3d 260. “[I]f the language is doubtful,
ambiguous, or an adherence to the literal
use of the words would lead to injustice,
absurdity or contradiction, we will reject
the plain meaning in favor of an interpreta-
tion driven by the statute’s obvious spirit or
reason.” State v. Trujillo, 2009-NMSC-012,
€ 21, 146 N.M. 14, 206 P.3d 125 (internal
quotation marks and citations omitted).

{14} Section 38-2-9.1(C) of the Anti-
SLAPP statute provides that “[a]ny party
shall have the right to an expedited appeal
from a trial court order on the special
motions described in Subsection B of
this section or from a trial court’s failure
to rule on the motion on an expedited
basis” Subsection B lists several pre-trial
motions. Section 38-2-9.1(B) (“If the rights
afforded by this section are raised as an
affirmative defense and if a court grants a
motion to dismiss, a motion for judgment
on the pleadings or a motion for summary
judgment filed within ninety days of the
filing of the moving party’s answer, the

'Rule 1-054(B) has since been amended so that a judgment in a multiparty lawsuit that adjudicates all issues “as to one or more,
but fewer than all, . . . parties,” is not automatically deemed final. The new rule requires the court to expressly determine that there is
“no just reason for delay;” thus avoiding the piecemeal litigation that occurred in this case. Id.
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court shall award reasonable attorney fees
and costs incurred by the moving party in
defending the action”). Importantly, the
plain language of Subsection A explicitly
provides that the expedited process must
allow for the “early consideration of the
issues raised by the motion and to prevent
the unnecessary expense of litigation”
Section 38-2-9.1(A) (emphasis added).
Therefore, the plain language of Subsec-
tions A, B, and C of the Anti-SLAPP
statute describe an expedited process that
“is necessarily interlocutory in nature”
Frederick M. Rowe & Leo M. Romero,
Resolving Land-Use Disputes by Intimida-
tion: SLAPP Suits in New Mexico, 32 N.M.
L. Rev. 217, 231 (2002).
{15} The Legislature has the authority
to establish appellate jurisdiction and to
create a right of appeal. See Lovelace Med.
Ctr. v. Mendez, 1991-NMSC-002,9 11,111
N.M. 336, 805 P.2d 603 (“The appellate ju-
risdiction of both this Court and the court
of appeals is within the legislative power
to prescribe.”); Taggader v. Montoya, 1949-
NMSC-068, 9 7,54 N.M. 18,212 P.2d 1049
(noting that the Legislature has the author-
ity to determine what “questions should be
subject to judicial review by appeal”); State
v. Arnold, 1947-NMSC-043,94 11,51 N.M.
311, 183 P.2d 845 (“The creating of a right
of appeal is a matter of substantive law
and outside the province of the court’s rule
making power””). The legislative power to
create such a rule derives from Article VI,
Section 2 of the New Mexico Constitution.
Appeals from a judgment of the
district court imposing a sentence
of death or life imprisonment
shall be taken directly to the
supreme court. In all other cases,
criminal and civil, the supreme
court shall exercise appellate ju-
risdiction as may be provided by
law; provided that an aggrieved
party shall have an absolute right
to one appeal.
Id. Thus, “unless unconstitutional, it is
not the role of this Court to question the
wisdom, policy or justness of legislation
enacted by our legislature” State v. Maes-
tas, 2007-NMSC-001, € 25, 140 N.M. 836,
149 P.3d 933.
{16} Our interpretation also furthers the
purpose of the Anti-SLAPP statute. See §
38-2-9.2 (noting that the purpose of the
statute is to protect citizens who exercise
their right to petition from the financial
burden of having to defend against retalia-
tory lawsuits and such claims “should be
subject to prompt dismissal or judgment to

prevent the abuse of the legal process” (em-
phasis added)). Both the plain language
and the purpose of the Anti-SLAPP statute
underscore a clear legislative intent to
provide an interlocutory appeal. See Union
Carbide Corp. v. US. Cutting Serv., Inc., 782
E2d 710, 712 (7th Cir. 1986) (noting “in
free-speech cases[,] interlocutory appeals
sometimes are more freely allowed”). To
conclude otherwise would result in pro-
tracted piecemeal litigation, a result which
would be antithetical to the plain language
and purpose of the Anti-SLAPP statute.
{17} For these reasons, we reverse the
Court of Appeals’ holding declining
jurisdiction over Cline and Tafoya and
conclude that the Anti-SLAPP statute
provides a right to an interlocutory appeal
under the expedited appeal provision. As a
result, our holdings in this opinion apply to
all Petitioners in this case, including Cline
and Tafoya.
B. New Mexico’s Anti-SLAPP

Statute Applies to Petitioners’

Recall Efforts
{18} The central issue presented in this
appeal is whether Petitioners’ recall ef-
forts fall within the protections of the
Anti-SLAPP statute. Petitioners argue that
Cordova sued them in retaliation for their
attempt to recall him from office. Petition-
ers allege that Cordova’s lawsuit is a stra-
tegic lawsuit against public participation,
commonly referred to as a “SLAPP suit”
See Rowe & Romero, supra, at 218. SLAPP
suits “are filed solely for delayl[,] distrac-
tion . . . and to [impose] litigation costs”
on activists exercising their constitutional
right to petition as guaranteed by the First
Amendment. Rowe & Romero, supra, at
218 (citing Dixon v. Superior Ct., 36 Cal.
Rptr. 2d 687, 693 (Ct. App. 1994)). Such
lawsuits are brought under the guise of a
wide array of tort, contract, or civil rights
conspiracy causes of actions targeting the
petitioners. Rowe & Romero, supra, at 219.
Rather than treating SLAPP suits as an or-
dinary commercial or tort litigation, courts
must identify the challenged activities of
the target of the SLAPP suit in relation to
their First Amendment protections. Id.
{19} To curtail SLAPP suits, New Mexico
enacted an Anti-SLAPP statute. Section
38-2-9.1. The Legislature enacted the
Anti-SLAPP statute with the policy goal
of protecting its citizens from lawsuits
in retaliation for exercising their right to
petition and to participate in quasi-judicial
proceedings. Section 38-2-9.2. In order to
accomplish this goal, the Legislature cre-
ated expedited procedures for dismissing

actions “seeking money damages against a
person for conduct or speech undertaken
or made in connection with a public hear-
ing or public meeting in a quasi-judicial
proceeding before a tribunal or decision-
making body of any political subdivision of
the state,” Section 38-2-9.1(A), and allowing
for the recovery of costs and attorney fees
incurred in pursuing the dismissal, Section
38-2-9.1(B). The Legislature defined “public
meeting in a quasi-judicial proceeding” to
include “any meeting established and held
by a state or local governmental entity,
including without limitations, meetings
or presentations before state, city, town or
village councils, planning commissions,
review boards or commissions” Section
38-2-9.1(D). The Legislature specifically
included protection of “the rights of its
citizens to participate in quasi-judicial
proceedings before local and state gov-
ernmental tribunals” in the Anti-SLAPP
statute. Section 38-2-9.2. By protecting
quasi-judicial proceedings, the Legislature
did not intend for public hearings to be un-
protected. We conclude that the Legislature
intended to protect all public participation,
whether it be in quasi-judicial proceedings
or public hearings. The specific protection
in the Anti-SLAPP statute for participa-
tion in public hearings before tribunals
also comports with a national political
ethos, that “encourage(s], promote([s], and
purport[s] to protect citizens’ testifying,
debating, complaining, campaigning, lob-
bying, litigating, appealing, demonstrating,
and otherwise ‘invoking the law’ on public
issues” George W. Pring & Penelope Canan,
“Strategic Lawsuits Against Public Par-
ticipation” (“SLAPPS”): An Introduction for
Bench, Bar and Bystanders, 12 Bridgeport
L.Rev. 937, 945-46 (1992); see also Rowe &
Romero, supra, at 221-23 (summarizing a
lawsuit filed in state district court against
protestors who appealed city approval of
Wal-Mart’s development plan to the district
court and then the Court of Appeals and
describing the lawsuit as a SLAPP because
it was intended to discourage the protes-
tors’ public participation in opposing the
development).

{20} Petitioners argue that, because
Cordova’s lawsuit bears the traditional
hallmarks of a SLAPP suit, the Court of Ap-
peals erred by reversing the district court’s
application of the Anti-SLAPP statute’s
procedural remedies. See Pring & Canan,
supra, at 948, 950 (listing common charac-
teristics of SLAPP suits including the in-
volvement of local issues, politically active
defendants, money damage claims which
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are disproportionate to realistic losses, and
the inclusion of “ ‘Doe’ defendants []to
spread the chill[]”). Atissue is whether Pe-
titioners’ actions preceding their voluntary
dismissal of the recall petition at the suf-
ficiency hearing were “in connection with
a public hearing . . . before a tribunal . .. ”
Section 38-2-9.1(A) (emphasis added).
{21} The Recall Act sets forth standards
and procedures for petitioning to recall a
local school board member, including the
form of the petitions, § 22-7-6, canvassers’
affidavits, § 22-7-7, petitioners’ responsi-
bilities for alleging acts of malfeasance or
misfeasance, and for filing with the county
clerk, § 22-7-8, and responsibilities of the
county clerk, § 22-7-9. In the context of a
recall petition, the only “public hearing” is
a sufficiency hearing before a district judge
and potentially an appellate court. Section
22-7-9.1. The public hearing is limited to a
judge’s “review of the completed face sheet
together with affidavits submitted by the
petitioner setting forth specific facts in
support of the charges specified on the
face sheet” and a “determination whether
sufficient facts exist to allow petitioners to
continue with the recall process” Section
22-7-9.1(C). The Recall Act’s requirement
of a public hearing before a tribunal is suf-
ficient to bring Petitioners’ activity under
the protections of the Anti-SLAPP statute.
We are also persuaded that the phrase “in
connection with” in Section 38-2-9.1(A)
reveals the Legislature’s intent to protect all
activities related to the public hearing be-
fore a tribunal—in this case the collection
of petitions, filing with the county clerk,
the county clerK’s responsibilities, etc.
{22} The Court of Appeals erred when
it focused solely on the sufficiency hear-
ing before the district court. Cordova,
2013-NMCA-083, § 14 (concluding “that
a sufficiency hearing before a district court
for a recall petition is not a public meeting
or quasi-judicial proceeding as defined by
the Anti-SLAPP statute. It is a judicial pro-
ceeding?”). Such a narrow interpretation of
the language of the Anti-SLAPP statute is
contrary to the Legislature’s broad intent to
protect citizens exercising their right to peti-
tion—here the right to engage in the recall
process—from SLAPP suits. See § 38-2-9.2.

{23} For these reasons, we hold that the
Legislature intended the Anti-SLAPP stat-
ute to protect individuals, like Petitioners,
from lawsuits intended to chill their par-
ticipation in recall proceedings. The next
question is whether Petitioners are entitled
to the substantive protections provided by
the Noerr-Pennington doctrine.
C. Noerr-Pennington Doctrine Analysis
1. Evolution of the

Noerr-Pennington doctrine
{24} While the Anti-SLAPP statute pro-
vides the procedural protections Petition-
ers require, the Noerr-Pennington doctrine
is the mechanism that offers Petitioners the
substantive First Amendment protections
they seek. The Noerr-Pennington doctrine
is a body of federal law that provides First
Amendment protections for citizens who
petition the government. See Noerr, 365
U.S. 127; Pennington, 381 U.S. 657. Under
the Noerr-Pennington doctrine, those who
engage in conduct aimed at influencing
the government, including litigation, are
shielded from retaliation provided their
conduct is not a sham. Octane Fitness, LLC
v. ICON Health & Fitness, Inc., 134 S. Ct.
1749, 1757 (2014) (relying on Noerr, 365
U.S. 127, and Pennington, 381 U.S. 657).
{25} The Noerr-Pennington doctrine
emerged in the antitrust context from
the Supreme Court’s interpretation of
the Sherman Act. See Noerr, 365 U.S. at
135-36; Pennington, 381 U.S. at 669-70.
It provides protection for petitioners by
excluding petitioning activity as a basis
for a federal antitrust claim. See Noerr,
365 U.S. at 135-36; Pennington, 381 U.S. at
669-70. Subsequent decisions give weight
to the First Amendment right to petition,
thus imputing a First Amendment analysis
to the doctrine. See Cal. Motor Transp. Co.
v. Trucking Unlimited, 404 U.S. 508, 510-
11 (1972) (extending Noerr-Pennington
protections to “the right to petition . . . all
departments of the [g]overnment” includ-
ing administrative agencies and courts);
see also Joseph B. Maher, Survival of the
Common Law Abuse of Process Tort in the
Face of a Noerr-Pennington Defense, 65 U.
Chi. L. Rev. 627, 630-36 (1998); Zachary T.
Jones, “Gangster Government:” The Louisi-
ana Supreme Court’s Decision in Astoria v.

Debartolo on the Application of the Noerr-
Pennington Doctrine to State Law Tort
Claims, 55 Loy. L. Rev. 895, 900 (2009).
Accordingly, the Noerr-Pennington doc-
trine refers to two principles establishing
the basis for Noerr-Pennington immunity:
(1) a statutory interpretation of the Sher-
man Act; and (2) immunity predicated on
the First Amendment right to petition.
Cardtoons, L.C. v. Major League Baseball
Players Assn, 208 F.3d 885, 888 (10th Cir.
2000).
{26} Many “federal and state courts have
concluded that the Noerr-Pennington doc-
trine is rooted in the First Amendment
right to petition and therefore must be
applied to all claims implicating that right,
not just to antitrust claims” Aaron R. Gary,
First Amendment Petition Clause Immunity
from Tort Suits: In Search of a Consistent
Doctrinal Framework, 33 Idaho L. Rev. 67,
95-96 (1996) (citing cases where “the doc-
trine has been applied to claims for tortious
interference with contract and with business
relations/economic advantage, defamation,
violation of civil rights, abuse of process,
and intentional infliction of emotional
distress” (footnotes omitted)); see e.g. BE
& K Constr. Co. v. NLRB, 536 U.S. 516, 525
(2002) (“[W]e would not lightly impute to
Congress an intent to invade . . . freedoms
protected by the Bill of Rights, such as the
right to petition”” (internal quotation marks
and citation omitted)); Sosa v. DIRECTYV,
Inc., 437 E.3d 923, 930 (9th Cir. 2006) (stat-
ing that the Noerr-Pennington doctrine ap-
plies outside of the antitrust context); White
v. Lee, 227 E3d 1214, 1231 (9th Cir. 2000)
(holding that the Noerr-Pennington doctrine
is not limited to the antitrust context but
“applies equally in all contexts”).> Given this
historical evolution, we consider the recall
activities at issue to fall within the rubric of
the Noerr-Pennington doctrine.
2. The sham exception to the
Noerr-Pennington doctrine
{27} 'The Noerr-Pennington doctrine pro-
tections are not absolute. Noerr, 365 U.S.
at 144. To be entitled to First Amendment
protection under the Noerr-Pennington
doctrine, the activity must be genuine
and not a mere sham. Id. Sham petitions
lacking a genuine, legitimate purpose of

*Notably, in Cardtoons, the Tenth Circuit held that “it is more appropriate to refer to immunity as Noerr-Pennington immunity
only when applied to antitrust claims. In all other contexts . . . such immunity derives from the right to petition.” 208 F.3d at 889-90.
(footnote omitted). Other courts have considered Cardtoons an outlier case. See Sosa, 437 E3d at 937. Indeed, the subsequent United
States Supreme Court case, see BE ¢ K Constr. Co., 536 U.S. at 525, extended the applicability of the Noerr-Pennington doctrine out-
side the antitrust realm. See also Tichinin v. City of Morgan Hill, 99 Cal. Rptr. 3d 661, 676 n.9 (Ct. App. 2009) (“[TThe Sosa court . .
. doubted that Cardtoons survived subsequent Supreme Court decisions extending applicability of the Noerr-Pennington doctrine”

(citations omitted)).
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procuring favorable governmental action
are not protected by the First Amendment.
See Video Int’l Prod., Inc. v. Warner-Amex
Cable Commc’ns, Inc., 858 F.2d 1075,
1082 (1988). The United States Supreme
Court has reaffirmed this sham exception
in cases outside of the antitrust context.
Bill Johnson’s Rests., Inc. v. NLRB, 461 U.S.
731,743 (1983). Therefore, the application
of the Noerr-Pennington doctrine to the
instant case turns on whether Petitioners’
recall activities were a sham. See Prof’l Real
Estate Inv’rs, Inc., 508 U.S. at 60-62.

{28} To constitute a sham, the petition-
ing activities must meet a two-part test.
First, the petitioning activities “must
be objectively baseless in the sense that
no reasonable litigant could realistically
expect success on the merits” Id. at 60.
Only upon a finding that the challenged
activities are objectively baseless may the
fact-finder proceed to the second element
of the test—whether the subjective moti-
vation underlying the challenged conduct
was improper. See id. at 60-62. (“Only if
challenged litigation is objectively meritless
may a court examine the litigant’s subjective
motivation.”). In other words, for Cordova
to overcome the Noerr-Pennington doctrine
through the sham exception, he must first
establish that Petitioners’ recall petition was
objectively baseless in that it did not have
sufficient factual or legal support. Upon
such showing, Cordova must then establish
that the primary purpose for the recall was
to effectuate an improper objective.

3. A heightened pleading standard is
required under the Noerr-Pennington
doctrine

{29} We review whether the district court
properly dismissed Cordova’s complaint
under Rule 1-012(B)(6). Under a motion
to dismiss, Cordova’s allegations must
be assumed true. Delfino v. Griffo, 2011-
NMSC-015, € 9, 150 N.M. 97, 257 P.3d
917 (stating that on review, “we accept
all well-pleaded factual allegations in the
complaint as true and resolve all doubts
in favor of sufficiency of the complaint”
(internal quotation marks and citation
omitted)). In the context of the Noerr-
Pennington doctrine’s protection of the
First Amendment right to petition, courts
require a heightened pleading standard for
addressing allegations of misuse or abuse
of process. Protect Our Mountain Envi-
ronment, Inc. v. Dist. Ct. In & For Cty. Of
Jefferson, 677 P.2d 1361, 1369 (Colo. 1984)
(en banc). In Protect Our Mountain Env't,
Inc., the Colorado Supreme Court stated
that the heightened standard requires that

when . . . a plaintiff sues another

for alleged misuse or abuse of

the administrative or judicial

processes of government, and the

defendant filesa motion to dismiss

by reason of the constitutional

right to petition, the plaintiff

must make a sufficient showing

to permit the court to reasonably

conclude that the defendant’s

petitioning activities were not

immunized from liability under

the First Amendment.
Id.; see also Forras v. Rauf, 39 E. Supp.
3d 45, 52-54 (D.D.C. 2014) (“In order
to . . prevail[] on a claim in opposition
to an Anti-SLAPP motion to dismiss,
a plaintiff . . . must demonstrate that
the complaint is legally sufficient and
supported by a prima facie showing of
facts” (internal quotation marks and cita-
tions omitted)). This heightened standard
is “necessary to avoid ‘a chilling effect
on the exercise of this fundamental First
Amendment right . . . [, and cJonclusory
allegations are not sufficient to strip a
defendant’s activities of Noerr-Pennington
protection’ ” Oregon Nat. Res. Council v.
Mohla, 944 F.2d 531, 533 (9th Cir. 1991)
(citation omitted); Franchise Realty In-
terstate Corp. v. San Francisco Local Joint
Exec. Bd. of Culinary Workers, 542 F2d
1076, 1083 (9th Cir. 1976) (“[W]here a
plaintiff seeks damages . . . for conduct
which is prima facie protected by the
First Amendment, the danger that the
mere pendency of the action will chill
the exercise of First Amendment rights
requires more specific allegations than
would otherwise be required.”).
{30} We agree with this principle. In
furtherance of the policy upon which the
Anti-SLAPP statute is based, we adopt a
heightened standard of pleading for claims
seeking damages for conduct protected
by the First Amendment. See Oregon Nat.
Res. Council, 944 F.2d at 533. This higher
standard of pleading requires more than
conclusory allegations in the complaint.
In the instant case, Cordova must plead
his claims with sufficient factual and le-
gal specificity to establish that the recall
activities were a sham to overcome both
the Noerr-Pennington doctrine and the
affirmative defense under the Anti-SLAPP
statute.
{31} According to Cordova’s complaint,
the County Clerk filed the recall petition
with the district court on June 1, 2009.
The district court was required to review
affidavits to determine whether there

were sufficient facts stated to support
the allegations in the recall petition. Sec-
tion 22-7-9.1(C). The sufficiency hearing
should have been conducted within ten
days from the County ClerK’s application
to the court—in this case by June 10, 2009.
Section 22-7-9.1(B). Thus, the affidavits
supporting the allegations of malfeasance
and misfeasance should have been filed by
June 10, 2009. Id.
{32} Cordova contends that the peti-
tioning activity was objectively baseless
because the affidavits were backdated. As
stated in Cordova’s complaint, the affida-
vits filed in support of the recall petition
did not exist at the time the recall petition
was filed. Although the date on the affi-
davits is June 9, 2009, they refer to events
occurring much later—in July and August
2009. The affidavits were not prepared
until September 8 or 9, 2009.
{33} Cordova also contends that the pe-
titioning activity was objectively baseless
because Petitioners voluntarily dismissed
their petition at the sufficiency hearing.
Cordova alleges in his complaint that the
sufficiency hearing was continued twice at
the request of Petitioners. Cordova claims
that the delay in scheduling the sufficiency
hearing “was intended to harass, annoy,
embarrass, and cost . . . Cordova money”’
He further contends in his complaint that
the delay was intended to cause adverse
publicity against Cordova, as shown by
a press release dated September 9, 2009.
Cordova states that the claims against him
made by Cline and Tafoya were therefore
illegitimate, “politically motivated[,] and
intended to curry favor with the School
Administrators” He alleges that the filing
of the affidavits “was done to publicize
rumor, innuendo and gossip, with the
intent of harassing, embarrassing and
humiliating” him. Finally, Cordova makes
a blanket assertion that he was “damaged”
without specifying what damages he actu-
ally incurred. We now consider whether
these allegations satisfy the objective and
subjective elements of the sham exception.
4. Objectively baseless element

of the sham exception
{34} Taking Cordova’s allegations as true,
Petitioners’ affidavits supporting the recall
were not timely filed under the require-
ments set forth in Section 22-7-9.1. The
Recall Act mandates that the recall peti-
tioner’s affidavits set forth specific facts in
support of the recall and be submitted to
the district court by the sufficiency hear-
ing. Section 22-7-9.1(C). The deadline for
conducting the sufficiency hearing was
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June 10, 2009, ten days after the petition
was filed with the County Clerk. Section
22-7-9.1(B). While the affidavits were dat-
ed June 9, 2009, they were not submitted
to the district court until September 8 or
9,2009, approximately three months after
the ten-day statutory deadline for conduct-
ing the sufficiency hearing. Further, the
affidavits refer to events which occurred
after June 9, 2009. It is logical to require af-
fidavits in support of a recall petition to be
filed before the statutory deadline for the
sufficiency hearing. Section 22-7-9.1(C).
Perhaps more importantly, however, the af-
fidavits must refer to events that occurred
before the filing of the recall petition.
{35} Here, the affidavits in support
of the recall petition failed to meet the
statutory requirements of the Recall Act
because they were untimely, backdated,
and contained attestations of events oc-
curring after the affidavits were signed and
after the recall petition was filed with the
district court. Because it was impossible
for the affiants to appear in person before
the notary public at a single time and
place and vouch for the truthfulness or
accuracy of the affidavits—which referred
to events occurring after their affidavits
were signed—no reasonable litigant could
realistically expect success on the merits.?
See NMSA 1978, § 14-12A-2(F) (2003)
(definition of jurat). Therefore, the recall
petition was objectively baseless. However,
our analysis under the Noerr-Pennington
doctrine does not end there. To pierce
its shield, Cordova must also adequately
allege in his complaint that the primary
purpose of Petitioners’ efforts to recall
him from serving on the school board was
improper.
5. Subjective motivation element

of the sham exception
{36} Next, we examine Cordovas com-
plaint to determine whether Cordova al-
leged sufficient facts to show that Petition-
ers primary purpose in pursuing the recall
was based upon an improper subjective
motive. As set forth above, Cordova states
that Petitioners had improper motives in
bringing their recall petition because they
“were politically motivated” and intended
to embarrass him. Cordova asserts that
such allegations are sufficient to establish
that the motivations underlying the peti-
tion were “illegitimate”
{37} InNew Mexico, persons who choose
to serve on school boards assume public

roles with the understanding that citizens
have a state constitutional right to peti-
tion the government to recall them from
office. N.M. Const. art. XII, § 14. The facts
alleged in Cordova’s complaint regarding
the recall activities undertaken in this case
demonstrate the lawful exercise of this
right and reveal, at most, a difference in
opinion as to how the Taos school district
should be managed. The conclusory allega-
tions in Cordova’s complaint are based on
Petitioners’ disagreement with his conduct
and actions as a school board member.
{38} From the face of Cordova’s com-
plaint, we cannot decipher precisely how
Petitioners’ motivations, even if political,
make them improper. Nor can we identify
an illegitimate motive on the part of Peti-
tioners. In reviewing a dismissal for failure
to state a claim, dismissal is appropriate
only if the nonmoving parties are “not
entitled to recover under any theory of the
facts alleged in their complaint” Delfino,
2011-NMSC-015, ¢ 12 (internal quota-
tion marks and citation omitted); see also
Las Luminarias of the N.M. Council of the
Blind v. Isengard, 1978-NMCA-117, 9 4,92
N.M. 297, 587 P.2d 444 (stating that gen-
erally, “New Mexico adheres to the broad
purposes of Rules of Civil Procedure and
construes the rules liberally, particularly as
they apply to pleading”). However, given
the strictures of the First Amendment as
well as the heightened pleading standard
we hereby adopt, the complaint “must in-
clude allegations of the specific activities”
which demonstrate that the petitioning
activity falls within the sham exception.
Oregon Nat. Res. Council, 944 F2d at 533
(internal quotation marks and citation
omitted).

{39} In this case, Cordova’s complaint
lacks the factual specificity necessary to
establish an improper subjective motiva-
tion. By its nature, the subjective moti-
vation of the recall process may indeed
be political, but that does not render it
improper. Without more, the complaint
lacks the necessary specificity to show
that Petitioners’ subjective motivation was
improper and therefore a sham. City of
Columbia v. Omni Outdoor Advert., Inc.,
499 U.S. 365, 380 (1991) (holding that
“[a] sham situation involves a defendant
whose activities are not genuinely aimed
at procuring favorable government ac-
tion at all, not one who genuinely seeks to
achieve his governmental result, but does

so through improper means” (internal
quotation marks and citations omitted)).
{40} By requiring an improper motive,
this two-step sham exception encompasses
a “breathing space” that “overprotects
baseless petitioners” which is necessary for
the effective exercise of First Amendment
rights. Sosa, 437 E3d at 932-34; see also
Tichinin, 99 Cal. Rptr. 3d at 675. Thus, just
as the malice requirement in a defamation
claim against a public official “protects
some false statements to ensure that the
right of free speech remains robust and
unfettered, so too the improper-motive re-
quirement of the sham exception protects
some baseless petitions . . . to ensure that
citizens may enjoy the right to petition the
government through access to the courts
without fear of . . . liability” Tichinin, 99
Cal. Rptr. 3d at 675.

{41} We conclude that the allegations
in the complaint are not sufficient to
establish an improper motive but rather
are differences of opinion and political
views. As such, the petitioning activities
undertaken by Petitioners against Cordova
are an act in furtherance of their right
to petition the government under the
First Amendment. Under the heightened
pleading standard attributed to claims
made against such conduct, the complaint
fails to meet that heightened threshold to
qualify Petitioners’ actions as a sham and
thereby pierce the protection under the
Noerr-Pennington doctrine. Accordingly,
we affirm the district court’s decision to
dismiss the complaint. Because we affirm
the district court’s dismissal of Cordova’s
complaint under the Noerr-Pennington
doctrine, we need not address the legal
sufficiency of Cordovas malicious abuse
of process claim.

IV. CONCLUSION

{42} We reverse the Court of Appeals
holdings that the Anti-SLAPP statute and
the Noerr-Pennington doctrine do not ap-
ply. As a result, we uphold the district court
order dismissing Cordova’s claims against
Petitioners. We remand to the district
court to determine the remedies available
under the Anti-SLAPP statute.

{43} IT IS SO ORDERED.
BARBARA J. VIGIL, Justice
WE CONCUR:

CHARLES W. DANIELS, Chief Justice
PETRA JIMENEZ MAES, Justice
EDWARD L. CHAVEZ, Justic

*We recognize that some of the averments may have concerned relevant events which occurred before the filing of the recall
petition, but invalidity of the affidavits does not permit the district court to consider such information.
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{1} A jury convicted Defendant Anthony
Patterson of two counts of trafficking
oxycodone by distribution, contrary to
NMSA 1978, Section 30-31-20(A)(2), (B)
(1) (2006). Defendant argues that the dis-
trict court committed reversible error by
denying him the opportunity to: (1) cross-
examine an undercover narcotics enforce-
ment agent (Undercover Agent), about a
prior instance of untruthfulness and about
a conversation between Undercover Agent
and a confidential informant; and (2) pres-
ent an entrapment defense. Defendant also
argues that the district court’s order to
return the computer projector he received
as payment in one of the drug transactions
was improper. We agree with Defendant
that the district court improperly limited
Defendant’s cross-examination, contrary
to Rule 11-608 NMRA. Accordingly, we
reverse Defendant’s convictions. We leave
Defendant’s other arguments unexamined.
BACKGROUND

{2} We focus our background discussion
on the subset of facts relevant to the issue
we reach in this opinion. Defendant was
arrested in connection with two sales of
narcotic pills. The transactions took place

cover Agent, and a confidential informant.
{3} At trial, Undercover Agent testified
that on October 26, 2011, Defendant
exchanged five oxycodone pills for a
backpack with a computer projector in it
and, on November 18, 2011, sold five oxy-
codone pills. The confidential informant
did not testify.
{4} On cross-examination of Undercover
Agent, Defendant sought to inquire about
an occasion that the Undercover Agent
purportedly admitted in court to misrep-
resentation in a police report:
Counsel: [R]egarding these reports that
you make. And you're saying that they’re
accurate except in this case you said there
may be some typos on these two reports,
is that correct?
Undercover Agent: That’s correct.
Counsel: Okay. Now, were you
involved with [the confidential
informant] on [another case]?
Undercover Agent: I was, yes.
Counsel: And actually, that
charge went federal [be]cause
there was a gun charge, right?
State: Objection, Judge: relevance.
Court: Counsel approach, please.
[at the bench conference]
Court: Where are we going now,
[counsel]?

Counsel: Now, were going into

testimony under oath in a federal

preliminary hearing that [Un-

dercover Agent] was untruthful

in his report [in another case]. I

believe its—

State: [interrupting] [inaudible]

improper impeachment.

Counsel: [inaudible] . . . the ac-

curacy of his report.

State: It’s an improper impeach-

ment.

Without presenting an opportu-

nity for Defendant to respond, the

district court sustained the State’s

objection.
{5} The jury found Defendant guilty of
two counts of trafficking of oxycodone. He
was sentenced to nine years of incarcera-
tion, suspended to five years of supervised
probation conditioned on, among other
terms, the return of the projector received
by Defendant in exchange for drugs. De-
fendant appeals.
DISCUSSION
1. Excluded Cross-Examination

Regarding a Purported Prior

Act of Misrepresentation
{6} Defendant contends that it was er-
ror for the district court to prevent him
from cross-examining Undercover Agent
regarding a purported prior act of mis-
representation in a police report from
another case. Defendant argues that the
district court’s ruling was contrary to Rule
11-608 and violated Defendant’s confron-
tation rights under the Sixth Amendment
of the United States Constitution and
Article II, Section 14 of the New Mexico
Constitution. We first review the exclu-
sion of the Undercover Agent’s testimony
about a prior misrepresentation under our
evidentiary rules. We review evidentiary
decisions of the district court for an abuse
of discretion. State v. Rojo, 1999-NMSC-
001, ¢ 41, 126 N.M. 438, 971 P.2d 829.
Evidentiary error is not grounds for a
new trial unless harmful. State v. Tollardo,
2012-NMSC-008, ¢ 32, 275 P.3d 110. Er-
ror under the rules of evidence is harmful
where there is any reasonable probability
that the error contributed to the verdict.
Id. € 36.
{7} “All relevant evidence is generally
admissible, unless otherwise provided by
law[.]” State v. Balderama, 2004-NMSC-
008, ¢ 23, 135 N.M. 329, 88 P.3d 845.
“Evidence that reflects on a [witness’s]
credibility is relevant” State v. Johnson,
2010-NMSC-016, € 41, 148 N.M. 50, 229
P.3d 523. “Any doubt whether the evidence
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is relevant should be resolved in favor of
admissibility” Balderama, 2004-NMSC-
008, € 23. Pursuant to Rule 11-608(B)(1),
cross-examination about specific instances
of conduct probative of the witness’s
character for truthfulness is generally
admissible, although extrinsic evidence is
not admissible to prove such conduct. See
id. Evidence that is otherwise admissible
may be excluded if its probative value is
substantially exceeded by danger of unfair
prejudice, confusion of issues, waste of
time, delay, or presentation of cumulative
evidence. See Rule 11-403 NMRA.

{8} At trial, neither Defendant, the State,
nor the district court mentioned any rule
of evidence when discussing Defendant’s
proffer. The State objected on grounds
of, in turn, relevance and improper im-
peachment. The district court sustained
one or, perhaps, both of the State’s objec-
tions without explanation. On appeal,
Defendant argues that: preventing him
from questioning the Undercover Agent
about a misrepresentation in a police
report was an abuse of discretion under
Rule 11-608(B)(1), the evidence was not
excluded as unfairly prejudicial under Rule
11-403, and reversal is required because
there is a reasonable probability that the
district courts erroneous exclusion con-
tributed to Defendant’s convictions. The
State does not counter by arguing that the
evidence was inadmissible under Rule 11-
608(B); that, if admissible, exclusion of the
evidence was within the court’s discretion
under Rule 11-608(B); or that, if there was
error, it was harmless. Instead, the State ar-
gues that the evidence was not relevant and
was not admissible under Rule 11-404(B)
(1) NMRA, which prohibits evidence of a
prior wrong or other act to demonstrate
that a person was more likely to have acted
in accordance with the character revealed
by the wrong or act. We begin by examin-
ing the State’s arguments.

{9} Because untruthfulness in a police
report recently authored by a witness is
probative of that witness’s credibility, tes-

timony about such a report is relevant. See
Baum v. Orosco, 1987-NMCA-102, 49 23,
26,106 N.M. 265, 742 P.2d 1 (allowing, in
a case involving purported excessive force,
questioning about an officer’s prior un-
truthfulness directed at the officer’s cred-
ibility). The State’s second argument—that
Defendant’s line of questioning would be
inadmissible under Rule 11-404(B)(1)—is
without consequence for our analysis be-
cause the inadmissibility of evidence under
one rule of evidence does not preclude the
admissibility of the evidence for another
purpose under another rule. See State v.
Omar-Muhammad, 1987-NMSC-043, €
29, 105 N.M. 788, 737 P.2d 1165 (“Evi-
dence admissible for one purpose is not
to be excluded because it is inadmissible
for another purpose”). We move on, then,
to Defendant’s arguments, beginning with
whether Rule 11-608(B) permits the ques-
tioning of the Undercover Agent about a
specific prior act of untruthfulness in a
different police report involving another
arguably related case.

{10} Rule 11-608(B)(1) permits cross-
examination of a witness about a specific
incident or act that is probative of his or
her character for truthfulness. We think
testimony about a purported recent admis-
sion under oath by Undercover Agent of
an untruthful or inaccurate police report
he authored is probative of his character
for truthfulness. Cf. United States v. Bocra,
623 F2d 281, 288 (3d Cir. 1980) (“The
classic example of a permissible inquiry
[pursuant to federal Rule 608(b)] would
be an incident in which the witness had
lied”). Such testimony is unlike a line of
inquiry that might place a witness or de-
fendant in a bad light but is not probative
of character for truthfulness. See, e.g., State
v. Padilla, 1994-NMCA-067, €6 30-31,118
N.M. 189, 879 P.2d 1208 (holding that
the district court did not abuse its discre-
tion under Rule 11-608(B) by preventing
cross-examination of a police officer about
a charge of criminal sexual penetration
against the officer because the charge was

not a specific instance of conduct bearing
on credibility). Because the excluded line
of inquiry lies squarely within the scope of
evidence permitted under Rule 11-608(B)
(1), we turn to the question of whether
the district court’s exclusion of that line
of inquiry was an abuse of discretion.
{11} A court abuses its discretion when
it makes an evidentiary ruling that “is
clearly against the logic and effect of the
facts and circumstances of the case” and
“clearly untenable or not justified by rea-
son.” State v. Samora, 2016-NMSC-031, §
37,387 P.3d 230 (internal quotation marks
and citation omitted). Factors that inform
a court’s exercise of discretion under Rule
11-608(B) include:

(1) whether the witness’s testi-

mony is crucial or unimportant,

(2) the relevancy of the act of

misconduct to truthfulness, (3)

the nearness or remoteness of the

misconduct to the time of trial,

(4) whether the matter inquired

into is likely to lead to time-

consuming, distracting explana-

tions on cross-examination or

re-examination, and (5) whether

there will be unfair humiliation

of the witness and undue preju-

dice to the party who called the

witness.
1 Kenneth S. Broun et al., McCormick on
Evidence § 41 (7th ed. 2016).! We review
the district court’s exercise of discretion
through the prism of those five factors.
{12} It is important to our analysis that
Undercover Agent’s testimony was crucial
to the case against Defendant. See Gordon
v. United States, 344 U.S. 414, 417 (1953)
(“[W]here . . . the [g]lovernment’s case
may stand or fall on the jury’s belief or
disbelief of one witness, his credibility is
subject to close scrutiny.”); accord United
States v. Morales-Quinones, 812 F.2d
604, 613 (10th Cir. 1987) (“Where the
testimony of a witness is critical to the
[glovernments case, the defendant has a
right to attack the [witnesss] credibility

'Although we observe that, prior to this case, New Mexico appellate courts have not applied enumerated factors to a Rule 11-608
abuse of discretion analysis, our appellate courts have applied enumerated factors when analyzing for an abuse of discretion under
Rule 11-609 NMRA. See State v. Trejo, 1991-NMCA-143, €94 9, 16, 113 N.M. 342, 825 P.2d 1252 (enumerating six factors relevant to
a district court’s analysis of whether to admit evidence pursuant to Rule 11-609 and, after analyzing under those factors, determining
that the district court did not abuse its discretion admitting evidence). Rule 11-609 is related to Rule 11-608 in that both provide
avenues for the cross-examination of a witness for the purpose of attacking the witnesss character for truthfulness. Compare Rule
11-609 (providing for cross-examination under limited circumstances about a witness’s prior conviction for the purpose of attack-
ing the witness’s character for truthfulness), with Rule 11-608 (providing for cross-examination under limited circumstances about
a witness’s prior bad acts not resulting in conviction for the purpose of attacking the witness’s character for truthfulness). Given the
relatedness of the two rules, the use by our appellate courts of enumerated factors for a Rule 11-609 analysis informs our decision to

enumerate factors for a Rule 11-608 analysis.

24 Bar Bulletin - August 2, 2017 - Volume 56, No. 31


http://www.nmcompcomm.us/

http:/Mmww.nmcompcomm.us/

Advance Opinions

by wide[-]ranging cross-examination.”);
United States. v. Dennis, 625 F.2d 782, 798
(8th Cir. 1980) (“Where the testimony of
one witness is critical to the government’s
case, the defendant has a right to attack
that witness’s credibility by a wide-ranging
cross-examination.”); United States v.
Fortes, 619 F.2d 108, 118 (1st Cir. 1980)
(“[W]hen a case turns to a large extent on
the credibility of [the] defendant’s accuser,
broad cross-examination of that principal
witness should be allowed.”). The State
has not made an argument that anyone
other than Undercover Agent testified
as an eyewitness to Defendant’s role in
the transactions for which Defendant
was convicted, nor has the State pointed
to other testimony linking Defendant to
the oxycodone pills. Undercover Agent’s
credibility and character for truthfulness,
which Defendant sought to challenge, was
thus axiomatically central to this case. As
aresult, the first abuse of discretion factor
firmly favors Defendant’s argument. See
United States v. Torres, 569 F.3d 1277, 1283
(10th Cir. 2009) (“While the admission of
[Rule 608(b)] evidence is at the discretion
of the district court, it may well be an
abuse of discretion not to allow such cross-
examination in a criminal case where the
vast majority of inculpatory evidence
is based on a lone witness’s testimony.”
(internal quotation marks and citation
omitted)).

{13} We next turn to abuse of discretion
factors two through five. A misrepresen-
tation in a police report is the kind of
specific incident of misconduct relevant to
truthfulness. With regard to the temporal
relationship between the purportedly
untruthful report in another case and the
trial in this case, the record is insufficient to
determine whether the police report or the
purported admission was remote in time,
nor has the State argued that the other case
was old. Although the inquiry into Under-
cover Agent’s previous report in the federal
case would involve a new factual inquiry,
we will not speculate regarding whether
such inquiry would be time-consuming,
distracting, or unreasonable. Regardless,
Undercover Agent’s testimony was cardi-
nal, and therefore his credibility was not a
collateral matter; a valid challenge to his
credibility, which merited trial time and at-
tention. See Gordon, 344 U.S. at 417 (“[W]

here. .. the [glovernment’s case may stand
or fall on the jury’s belief or disbelief of one
witness, his credibility is subject to close
scrutiny.’); See also Davis v. Alaska, 415 U.S.
308,316 (1974) (“Cross-examination is the
principal means by which the believability
of a witness and the truth of his testimony
are tested””). Finally, we do not perceive that
this narrow, police report type of inquiry
would be, on its face, unfairly humiliating
to Undercover Agent or unduly prejudicial.
{14} We conclude that the district court’s
ruling to exclude Defendant’s inquiry into
the truthfulness of Undercover Agent’s
police report in the federal case was error.
Any material misstatement in Undercover
Agent’s police report was highly relevant
to the agent’s credibility and character for
truthfulness under Rule 11-608(B). We
also conclude that, based upon the five
abuse of discretion factors, the district
court’s ruling was clearly against the logic
and effect of the facts and circumstances
in this case. Accordingly, the district
court’s ruling was clearly not justified by
reason and resulted in abuse of discre-
tion under Rule 11-608(B). See State v.
Samora, 2016-NMSC-031, ¢ 37 (stating
that a court abuses its discretion when it
makes an evidentiary ruling that “is clearly
against the logic and effect of the facts and
circumstances of the case” and “clearly un-
tenable or not justified by reason.” (internal
quotation marks and citation omitted)).
However, that conclusion does not end our
inquiry into the district court’s exercise of
discretion.

{15} Under Rule 11-403, a court has
discretion to exclude otherwise admissible
evidence if the “probative value [of the
evidence] is substantially outweighed by
a danger of . . . unfair prejudice, confus-
ing the issues, misleading the jury, undue
delay, wasting time, or needlessly present-
ing cumulative evidence” Id. Neither at
trial nor on appeal has the State made an
argument that the evidence at issue was
or should be excluded under Rule 11-403.
Nor do we have any evidence in the record
that the district court applied Rule 11-403
to exclude the evidence. Accordingly, we
do not conclude that Defendant’s proffered
line of inquiry was excluded under Rule
11-403. Nevertheless, we may affirm if
the district court was right for any reason,
State v. Astorga, 2015-NMSC-007, € 44,

343 P.3d 1245, including proper exclusion
under Rule 11-403. We therefore continue
with an analysis of the exclusion under
Rule 11-403.

{16} The five factors that informed our
Rule 11-608(B) analysis also speak to a
Rule 11-403 analysis.? The first three fac-
tors—whether the witness’s testimony is
crucial or unimportant, the relevancy of
the act of misconduct to truthfulness, the
nearness or remoteness of the miscon-
duct to the time of trial—all relate to the
probative value of the evidence. The final
two—whether the matter inquired into is
likely to lead to time-consuming, distract-
ing explanations on cross-examination or
re-examination, and whether there will
be unfair humiliation of the witness and
undue prejudice to the party who called
the witness—relate to prejudice, confu-
sion, or waste of time. In all, our analysis
of the Rule 11-608(B) factors does not
indicate that the probative value of the
proffered evidence would be substantially
outweighed by the enumerated dangers of
Rule 11-403.

{17} Also important to our Rule 11-403
analysis is whether there was a good-faith
basis for Defendant’s line of questioning.
See 1 Broun, supra, at § 41 (“[T]he cross-
examiner may not pose the question unless
she has a good|[-]faith basis in fact for the
inquiry”); State v. Robinson, 1983-NMSC-
040, € 5,99 N.M. 674, 662 P.2d 1341 (“In
considering the character of the prior
conduct, the [district] court must take
care to distinguish actual misconduct
from a mere accusation of misconduct.).
Without at least a good-faith basis for an
inquiry, the inquiry would likely have little,
if any, probative value relative to prejudi-
cial effect. See id. § 7 (“The impeachment
of a witness by insinuations based on
unsubstantiated allegations of prior
misconduct provides the trier of fact with
no information relevant to the witness’s
credibility and carries a great potential for
prejudice”). Put another way, a baseless
inquiry might be no more than a smear.
See id. 4 8 (stating that a line of inquiry
about mere suspicions of prior misconduct
was innuendo and admitted erroneously).
In this case, the State did not challenge the
basis for Defendant’s inquiry that involved
Undercover Agent’s “testimony under oath
in a federal preliminary hearing” Nor did

’In fact, an evidence treatise refers to the federal equivalent of New Mexico evidentiary Rule 11-403 and Rule 11-611 NMRA
as “codify[ing] the wide discretion of the court in controlling impeachment” under the federal equivalent to Rule 11-608. 4 Jack B.
Weinstein et al., Weinstein’s Federal Evidence, § 608.02[3][c] (Mark S. Brodin, ed., Matthew Bender 2d ed. 2016) (footnote omitted);
see also Bocra, 623 F.2d at 288, (“[Federal] Rule 608(b) is meant to tie into [federal] Rule 403[.]”).

Bar Bulletin - August 2, 2017 - Volume 56, No.31 25


http://www.nmcompcomm.us/

http:/Mww.nmcompcomm.us/

Advance Opinions

the district court inquire any further. Nor
does the State raise this issue on appeal.
Therefore, we have no basis in the record
to conclude that Defendant’s inquiry was
without a good-faith factual basis.

{18} Lastly, we observe that some hold-
ings rely heavily on whether the credibility
of the witness was challenged adequately
on cross-examination without the ex-
cluded evidence offered as probative of
the witness’s truthfulness. See Fortes, 619
E2d at 118 (stating that “the extent to
which the excluded question bears upon
character traits that were otherwise suffi-
ciently explored” is to be considered when
analyzing whether the evidence was prop-
erly excluded under the federal equivalent
of Rule 11-608(B)); see also Fortes, 619
E2d at 118 (holding that the district court
did not abuse its discretion in excluding
cross-examination of an important witness
about his truthfulness in a prior incident
because “extensive inquiry” was made into
the witness’s credibility through inquiry
into other conduct and statements). In this
case, the State has not made the argument
that Undercover Agent’s credibility was ad-
equately challenged without the excluded
line of questioning. It appears that the
district court did not tailor the scope of
cross-examination directed at Undercover
Agent’s credibility but, instead, forestalled
entirely that line of inquiry. Moreover, it
did so summarily and without analysis on
the record. Defendant’s excluded inquiry
did not overlap with an alternative chal-
lenge to Undercover Agent’s credibility,
nor is this a case in which Defendant chal-
lenges only the scope of an inquiry that
was permitted but limited by the district

court. See United States v. Estell, 539 F.2d
697,699-700 (10th Cir. 1976) (holding that
the district court did not abuse its discre-
tion where the district court tailored the
scope of an inquiry about a witness’s drug
dealing by allowing defense counsel “wide
latitude” for questioning on the subject but
preventing inquiry into the source of the
drugs). In sum, we do not find any reason
that Defendant’s inquiry could be properly
excluded pursuant to Rule 11-403.

{19} Having determined that the exclu-
sion of Defendant’s line of inquiry was
error, we examine whether there was
any reasonable probability that the error
contributed to the verdict in order to de-
termine whether reversal is required. See
Tollardo, 2012-NMSC-008, €€ 25, 36 (stat-
ing that harmless error does not require
reversal and error under our evidentiary
rules is harmless unless there is a reason-
able probability that the error contributed
to the verdict). We observe that the State
has not made any argument that the error
was harmless. This puts the State at a dis-
advantage. See Elane Photography, LLC v.
Willock, 2013-NMSC-040, € 70, 309 P.3d
53 (“We will not . . . guess at what a party’s
arguments might be”” (alteration, internal
quotation marks, and citation omitted));
State v. Duran, 2015-NMCA-015, 49 19-
20, 343 P.3d 207 (stating that “[t]he [s]tate
bears the burden to prove the error was
harmless” when analyzing for non-con-
stitutional evidentiary error).

{20} Defendant argues that the error was
not harmless. It is undisputed that the State
relied solely upon the testimony of Un-
dercover Agent to establish all the critical
elements of its case against Defendant. The

jury’s assessment of Undercover Agent’s
credibility was therefore the lens through
which the jury evaluated the State’s case.
Because Undercover Agent’s testimony was
indispensable and the jury’s perception
of his credibility critical, we are not in the
position to say that there was no reasonable
probability that the erroneous exclusion of
Defendant’s challenge to Undercover Agent’s
character for truthfulness contributed to
Defendant’s conviction. See United States v.
Whitmore, 359 E3d 609, 622-23 (D.C. Cir.
2004) (holding that evidentiary error was not
harmless where the defendant was precluded
from challenging the character for truthful-
ness of the “sole and critical eye-witness” and
the corroborating evidence was minimal);
State v. Smith, 2001-NMSC-004, € 16, 130
N.M. 117, 19 P.3d 254 (“[I]n New Mexico, it
is the fact[-]finder that determines credibil-
ity”). Accordingly, the error was not harm-
less. See Tollardo, 2012-NMSC-008, € 36
(stating that error under the rules of evidence
is not harmless where there is any reasonable
probability that the error contributed to the
verdict). We do not reach Defendant’s claim
of constitutional error on this issue, see Allen
v. LeMaster, 2012-NMSC-001, € 28,267 P.3d
806 (stating that courts avoid constitutional
questions not necessary to the disposition),
or Defendant’s other arguments.
CONCLUSION

{21} We reverse Defendant’s convictions
and remand to the district court.

{22} ITIS SO ORDERED.
STEPHEN G. FRENCH, Judge
WE CONCUR:

JAMES J. WECHSLER, Judge
TIMOTHY L. GARCIA, Judge
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Hereby announces its opening effective July 15, 2017

Meena H. Allen, Norman F. Weiss, Michelle Lalley Blake and David

W. Frizzell will continue their practices in Medical Malpractice Defense,

Insurance Defense, Insurance Bad Faith, Uninsured/Underinsured

Motorist, Insurance Coverage, Personal Injury Defense, Civil Rights

Defense, Prison/Jail Defense and Appellate Law in New Mexico State
Courts, Federal Courts and Tribal Courts.

6121 Indian School Road NE, Suite 230
Albuquerque, NM 87110
(505) 298-9400
(505) 298-7070 Facsimile

Looking for Talented Law Clerks?
Just register with the UNM School of Law Spring Recruiting Program.

d

. ! »
V It's Easy...and It’s Free. V It’'s Convenient.

You'll be able to interview students You can interview students on
for spring, summer, or fall law clerk or campus, in your office, oron a

n y L. k dm permanent post-graduate positions. rolling basis.

/ﬁl STATE B AR Register at goto.unm.edu/clerks
N

Ensure best availability of interview dates. I'HE UNIVERSITY of
Of NEW MEX'CO ”'_“ \”:\/)v Mth(O SCHOOL of LAW

Deadline: Friday, July 28.
www.nmbar.org
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Clockwork Investigations, LLC

Litigation Support (recorded statements, person locates, scene investigations, etc)
Process Service (experienced servers throughout the state—discounts for volume)
Surveillance « Tort « Skip-tracing

Over 75 years of combined experience.

We are diverse in our specialties and proficient in
the field. Our investigative staft is comprised of
veterans, criminal justice graduates, former law

enforcement, and former corrections officers - ; '
and each of us New Mexican! We pride ourselves . ;ﬂ e
on our understanding of local laws and cultures, — J ‘
from Gallup to Clovis, and Anthony to Raton.

Veteran-owned and operated organization.

_ -.;g[:l[][:kW[]]'l_( 1258 Ortiz Dr SE, Suite 115, Albuquerque, NM
' l m“m‘ 505-417-8647 « referrals@clockwork-pi.com
RA www.clockwork-pi.com

2,455 SF Ofﬁce Suite Advertise in our
Available! award winning
505.266.5711 weekly email

newsletter!

Delivered every Friday
morning, eNews is a great way
to get your business noticed.

& \ Features
_ « Quick-glance format
N It : « Ads have premium “above
e . R 7 ) the fold” placement
| II “ H 4 s « Winner of the 2016 NABE

Luminary Award for
(71 IMOTPVEIN 4600 Jefferson Ln NE Suite C | Albuquerque, NM 87109 Excellence in Electronic
(1L %FABM - Convenient location near Lovelace Women's Hospital Media
g’ BEWEICNSEENN  « Access to 1-25 at Jefferson « Affordable

(O R IS MLl « Five offices, reception area, two restrooms, and kitchen in suite
Realty & Development
! * 2,455 SF
Advisors, LL.C.

Contact Marcia Ulibarri,
at 505-797-6058 or email
mulibarri@nmbar.org

«Great value and location
www.cauwels-stuve.com « Beautiful interior finishes
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Zia Trust, Inc.

The Advisors’ Trust Company®

Trust Administration with Professional Controls
¢ Dual and triple controls on all disbursements

e Top quality bonding and professional liability insurance

* Engaged and responsible Board of Directors

¢ Strict separation of duties

*  Annual Regulatory Examinations — New Mexico, Arizona

¢ Annual Financial Audit — independent CPA firm

*  Annual Operations Audit — independent CPA firm

o We work alongside your clients’ investment advisor
»  Certificate of insurance available upon request

505.881.3338 | www.ziatrust.com
6301 Indian School Rd. NE Suite 800, Albuquerque, NM 87110

NEW MEXICO LAWYERS anp JUDGES
ASSISTANCE PROGRAM (JLAP)

e R FORENSIC ACCOUNTING &
Ly /L LITIGATION SUPPORT SERVICES

—HN

For thorough, accurate and defensible case analysis and expert reports, rely

1 ‘ on REDW's experienced experts.
W Lost Profits and Economic Damage Calculations © Fraud Examinations and
\ Analysis ® Forensic Accounting for Breach of Contract, Business Disputes and

Marital Dissolutions ® Business Valuations and Equipment Appraisals ® Complex
Free, confidential assistance Accounting and Financial Issues e Insurance Claims Analysis ® Expert Witness
to help identify and address problems Testimony
with alcohol, drugs, depression,
and other mental health issues.

Help and support are only a phone call away.
Confidential assistance -
24 hours every day.

Ed Street,

Judges call 888-502-1289 Tim Tribe, CPA/ABV/CFF, CVA
CPA/CFF, CFE, CICA

Lawyers and law students call
505-228-1948 or 800-860-4914

www.nmbar.org R E Wc

> S B Albuquerque | Phoenix CPAs | Business & Financial Advisors
/G TNE AR 505.998.3200 | redw.com
/I ot NEW MEXICO
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EXPERTISE WITH Compassion.

GIDDENS|GATTON|JACOBUSI|P.C.

5

Our areas of
practice include:

Bankruptcy
Creditor's Rights
Personal Injury
Employment Law

Business Law
Real Estate Law

505.271.1053
www.GiddensLaw.com
Albuguerque | NM

Chris Solis | Mary L. Johnson | Christopher M. Gatton | George “Dave” Giddens | Jesse Jacobus

Thank You to

MILLER STRATVERT PA.
for its Generous Support of the Civil Legal Clinic!

The Second Judicial District Pro Bono Committee and the Volunteer
Attorney Program would like to thank the attorneys of Miller
Stratvert for volunteering their time and expertise at the March 1,
2017 Civil Legal Clinic. The Clinic is held on the first Wednesday
of every month at the Second Judicial District Courthouse in the
3rd floor conference room from 10 a.m. until 1 p.m. Twenty-four
individuals received assistance at the March 1st clinic thanks to the
dedication of four attorneys from Miller Stratvert and three attorney
who assists with the clinic on a regular basis. Thank you:

Miller Stratvert: Clinic Attorneys:
Billy Jimenez Bill Burgett
Gordon Little Karl Kalm

Max Jones Susan Page

Matt Rappaport

If you or your firm is interested in volunteering to host a clinic,
please contact Aja Brooks at ajab@nmlegalaid.org or 505-814-5033.

" g,
*Increase your f
client base %
and accumulate 3.
pro bono time ,g
: through the State Bar Lawyer ?
eferral Programs P ?_n

"’-i'jz

]

The State Bar has two lawyer
referral programs to help members
connect with potential clients:
the General Referral Program
and the Legal Resources for the
Elderly Program (LREP).

Contact Maria Tanner at
mtanner@nmbar.org or 505-797-6047
for more information or to sign up
with the programs.

@ STATE BAR

of NEW MEXICO

Bridge the Gap
Mentorship Program

Mentoring

Has Its
Rewards

For more information and to apply,
30 to www.nmbar.org

To learn more, contact Jill Yeagley
505-797-6003, or email
bridgethegap@nmbar.org

@ STATE BAR

of NEW MEXICO
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ANGRY CLIENT?

Martha J. Kaser, JD LISW i WITNESS PREPARATION
- W:\ J mjkeefe@theabglawfirm.com
Gladly Accepting oA " 505-262-0000
Referrals For: %"W@@
BN Keefe & Associates Lic references available
Family Law
Divorce

Settlement Facilitation
Mediation
Co-Parenting Coordination

R. Lar Thomas
Certified Livestock Appraiser and Expert Witness

Adoption
GAL Appointments
mkaser@pbwslaw.com Qualified in equine and bovine valuations, liability, production
p ’ practices, open range and fencing laws in New Mexico, Texas and Louisiana.
www.pbwslaw.com Available to consult in litigation and non-litigation matters.
(505) 872-0505 505-450-7673 ® www.thomaslivestockappraisals.com

= MURIEL McCLELLAND
(505) 795-7807

pbl pbrillepbicc.com Famll_y La‘ZU

construction

consulting SETTLEMENT FACILITATION
L SPECIAL MASTER

" . For Sale: NE Heights Office Building
_ Export Withess Testimony MEDIATION at 9416 Indian School NE, Albuquerque,
Mediation, Settlement & Litigation Support ARBITRATION NM 87112.1.900 SF. $185,000.00
With over 3 decades of construction <l ' MULLUU.

experience, Peter Brill, J.D. is recognized 34 YEARS EXPERIENCE C-1 Zoning: Owner Financing Available
as one of the most qualified

construction consultants in New Mexico. (505) 433-2081 Contact

- . . Sycamore Associates LLC: 505-345-5075
www.pbicc.com e-mail: murielmcc@aol.com Www.sycamore-associates.com

Walter M. Drew David Stotts
Construction Defects Expert Attorney at Law

40 years of experience

For Sale: Downtown Office Building Construction-quality disputes ; i+ :

at 501 3 St. SW, Albuguerque, NM 87102. between owners/contractors/ Business th.lg.atlc?n
1,419 SF w/380 SF Carport. architects, slip and fall, building Real EState thlgatlon
$215,000.00 inspections, code compliance,
cost to repair, standard of care
Contact
Sycamore Associates LLC: 505-345-5075 (505) 982-9797 2 42 - 1 9 3 3
Www.sycamore-associates.com waltermdrew@gmail.com
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No need for another associate
Bespoke lawyering for a new millennium
THE BEZPALKO LAW FIRM

Legal Research and Writing
(505) 341-9353
www.bezpalkolawfirm.com

California Attorney
10+ years of experience in litigation and
transactional law in California. Also licensed
in New Mexico. Available for associations,
referrals and of counsel.
Edward M. Anaya
(415) 300-0871 « edward@anayalawsf.com

Classified

JANE YOHALEM

Appeals Specialist
(505) 988-2826 * jbyohalem@gmail.com

A Civilized Approach to Civil

Mediation
Karen S. Mendenhall
The Mendenhall Firm, P.C.
(505) 243-3357

KarenM@Mendenhallfirm.com

Visit the State Bar of New Mexico’s web site

www.nmbar.org

Entry and Mid-Level Prosecutors
Tired of keeping track of your life in 6-minute
increments? Are watching reruns of Law &
Order the closest you've come to seeing the
inside of a courtroom? If youre ready for a
change and want a job where you will truly
make a difference in your community, where
you seek truth and justice, try cases, and hold
criminal offenders responsible for their ac-
tions, then come join our team. The Twelfth
Judicial District Attorney's Office (Otero and
Lincoln Counties) has vacancies for entry and
mid-level prosecutors. We try more jury trials
per capita than nearly every other judicial
district in the state. If you're interested in
learning more about the position or want to
apply, email your resume and a cover letter to
John Sugg at 12thDA@da.state.nm.us or mail
to 12th Judicial District Attorney's Office,
1000 New York Ave, Room 101, Alamogordo,
NM 88310.

Family Law Associate Attorney

The Law Office of Jill V. Johnson Vigil LLC., a
Las Cruces based family law practice, is seek-
ing to add an attorney to our team. Preferably
applicants should have 2-3 years experience
in family law. All applicants should be highly
motivated, able to multi-task and manage
a large case load. The Law Office of Jill V.
Johnson Vigil LLC. offers a comfortable and
friendly work environment with benefits and
competitive salary commensurate with your
qualifications and experience. Applicants
must be in good standing with NM Bar and
willing to relocate to Las Cruces. Spanish
speaking is preferred, but not required. If
you are ready for the next step in your career,
please send your cover letter, resume, writ-
ing sample, and three references via email to
careers@jvjvlaw.com before August 31, 2017.
Please visit us online at www.jvjvlaw.com.

Associate Attorney

Ray McChristian & Jeans, P.C., an insurance
defense firm, is seeking a hard-working as-
sociate attorney with 2-5 years of experience
in medical malpractice, insurance defense,
insurance law, and/or civil litigation. Ex-
cellent writing and communication skills
required. Competitive salary, benefits, and
a positive working environment provided.
Please submit resume, writing sample and
transcripts to palvarez@rmjfirm.com.

Associate Attorney

Well-established law firm in Las Cruces seeks
a full time associate attorney preferably with
2-5 years’ experience. Experience in insur-
ance defense and personal injury defense
preferred but not required. Competitive
compensation, benefits, and congenial work-
place. Submit a letter of interest and resume
to lawyers505@outlook.com .

Experienced Attorney

YLAW, P.C. seeks experienced attorney to
join its diverse litigation practice. The right
candidate will have the opportunity to help
lead the next generation of a successful and
sustained AV-rated law firm. Salary and
partnership potential commensurate with
qualifications. Letter of interest may be sub-
mitted to info@ylawfirm.com. All inquiries
strictly confidential.

HIDTA- Deputy District Attorney
Immediate opening for HIDTA- Deputy
District Attorney in Deming. Salary DOE:
between $50,000 -$64,000 w/benefits. Please
send re sume to Francesca Estevez, Sixth Ju-
dicial District Attorney: FMartinez-Estevez@
da.state.nm.us Or call 575-388-1941

Staff Attorney

The Southwest Women’s Law Center, a non-
profit policy and advocacy Law Center has
an immediate opening for a creative, self-
motivated, staff attorney with at least three
years’ experience dedicated to civil rights
and social justice. The staff attorney will
report to the Executive Director, and will be
responsible for the Law Center’s Reproductive
Rights advocacy, and civil legal services work
on behalf of low-income women and children
in New Mexico. Send cover letter (including
salary requirements), resume and writing
sample to info@swwomenslaw.org, or mail
to SWLC, 1410 Coal Ave SW, Albuquerque,
NM 87104 by August 11, 2017. A full job
description is posted at www.swwomenslaw.
org. EOE Employer.

13Th Judicial District Attorney
Assistant Trial Attorney,

Associate Trial Attorney

Sandoval and Valencia Counties
Associate Trial Attorney - The 13th Judicial
District Attorney’s Office is accepting appli-
cations for entry level positions for Sandoval
(Bernalillo), Cibola (Grants) and Valencia
(Belen) County Offices. These positions
require misdemeanor and/or juvenile cases
for the associate’s and felony cases for assis-
tant’s. Upon request, be prepared to provide
a summary of cases tried. Salary for each
position is commensurate with experience.
Send resumes to Reyna Aragon, District Of-
fice Manager, PO Box 1750, Bernalillo, NM
87004, or via E-Mail to: RAragon@da.state.
nm.us. Deadline for submission of resumes:
Open until positions are filled.
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Immigration Attorney

National immigration law firm seeks bi-
lingual (English / Spanish) immigration
attorney with at least two years’ experience
for its Albuquerque, NM, location. You enjoy
working in a broad range of immigration
cases with a concentration in business im-
migration. As the ideal candidate you have
verifiable knowledge of H-1B, PERM, EB-
1(1), (2), NIW, TN, E-1, E-2. You embrace
handling a high volume case load, possess
excellent writing skills, ability to delegate, are
committed to prompt client communication,
timely and accurate document production,
and you strive to ensure the highest level of
client service and satisfaction. This is not a
job, but a career opportunity! If this is you,
schedule a courtesy interview by forward-
ing your resume to Liz Pabon at L.Pabon@
maneygordon.com.

Attorney

Atkinson, Baker & Rodriguez, P.C. seeks
attorney with strong academic credentials
and 3-8 years civil litigation experience for
successful, established complex commercial
and tort litigation practice. Excellent benefits.
Tremendous opportunity for professional
development. Salary D.O.E. All inquiries
kept confidential. Send resume and writing
sample to Atkinson, Baker & Rodriguez, P.C.,
Attorney Recruiting, 201 Third Street NW,
Suite 1850, Albuquerque, NM 87102.

Proposals

The Pueblo of Laguna seeks proposals to
have their Public Defender and Prosecutor
services assessed prior to September 30, 2017.
The work product will include a written and
oral report to the Pueblo Council and written
professional standards for public defenders
and prosecutors. Contractor must conduct
an onsite assessment to determine whether
standards are being met and recommend cor-
rective actions. The onsite assessment must
include courtroom observations, a sampling
of criminal court case files, interviews with
Laguna Court, Probation, Prosecution and
Public Defender personnel, and completing
and collecting data from a public survey. The
person or team conducting the assessment
must have experience working with tribal
courts and knowledge of prosecution and de-
fender standards. Proposals with resumes of
the assessment team must be sent to: Monica
Murray, Court Administrator, Pueblo of
Laguna at mmurray@lagunapueblo-nsn.gov
and received by August 16, 2017.

Assistant City Attorney Position

City of Albuquerque Assistant City Attorney
position available within the Safe City Divi-
sion of the Legal Department, with a main
focus on providing legal advice to the City of
Albuquerque and its various departments re-
garding the Inspection of Public Records Act
(“IPRA”) requests, and advising on subpoe-
nas issued against the City, its departments,
or its employees. Applicant must be admitted
to the practice of law in New Mexico, be an
active member of the Bar in good standing,
and have at least two (2) years of attorney
experience in New Mexico. Preferred quali-
fication: knowledge of IPRA, and civil and/or
criminal procedure. A successful candidate
will have strong communication skills, be
able to work within a diverse legal team, and
interact daily with other City employees and
members of the public. Salary will be based
upon experience and the City of Albuquerque
Attorney's Personnel and Compensation Plan
with a City of Albuquerque Benefits package.
Please submit resume to the attention of
"Safe City IPRA Attorney Application”; c/o
Ramona Zamir-Gonzalez; Executive Assis-
tant; P.O. Box 2248, Albuquerque, NM 87103
or rzamir-gonzalez@cabq.gov. Deadline is
August 15, 2017.

Associate Attorney

Associate Attorney for busy Plaintiff Personal
Injury/Medical Malpractice law firm. Atleast
1 year of civil litigation experience required in
both State and Federal Courts. Ability to draft
legal documents and perform legal research.
Must have strong analytical skills. Self-starter
with ability to work independently. Heavy
caseload with travel involved. Willing to
obtain Navajo Bar admission within first
year of employment. Please forward Resume
with references to lawapplicant4@gmail.com.

Deputy City Attorney

EOE

Department: Administration
SUMMARY: Under limited supervision of
the City Attorney, the Deputy City Attorney
is responsible for supporting the legal needs
of the City of Roswell including providing
advice to City Administrators as well as
representing the City in litigation and legal
matters. Work originates through the ongo-
ing need of City government to enter into
contracts, enforce state and federal laws, and
defend the City in litigation. Work involves
considerable contact with City employees, the
court system, and general public and highly
complex legal principles and practices. FOR
FURTHER INFORMATION AND APPLY-
ING PLEASE VISIT OUR WEBSITE AT:
www.roswell-nm.gov or contact n.borunda@
roswell-nm.gov

Pueblo of Laguna - Attorney

The Pueblo of Laguna is seeking applicants
for a full time Attorney. Under general direc-
tion of Government Affairs Director, serves
as an in-house legal advisor, representative,
and counselor. Ensures the adherence to ap-
plicable laws to protect and enhance tribal
sovereignty, to avoid or prevent expensive
legal disputes and litigation, and to protect
the legal interests of the Pueblo govern-
ment. Consistently applies the Pueblo’s Core
Values in support of Workforce Excellence.
Maintains confidentiality of all privileged
information. For more specific informa-
tion, including application instructions, go
to www.lagunapueblo-nsn.gov and click on
Employment Opportunities.

Experienced Paralegal for

Las Cruces Firm

Las Cruces law firm is seeking a paralegal
with 2+ years experience in civil litigation.
Candidates should have excellent writing, or-
ganization and technology skills, and be able
to work well with others and independently
in a fast-paced, professional environment. Bi-
lingual is a plus. Background check required.
Full time schedule. Competitive salary and
benefits, including 401K plan. Please submit
resume, cover letter and four work references
to: Stefanie@lawfirmnm.com

Experienced Full-Time Paralegal
McGinn, Carpenter, Montoya & Love, P.A. is
seeking an experienced full-time paralegal to
assist in case preparation and management.
Work alongside attorneys during all phases
of the litigation process, from the initiation of
a case to the discovery period through trial,
post-trial and appeal. Duties include case
management, calendar management, records
review, collection, and summarizing, court
filings, depositions scheduling, document
organization and management, trial support,
etc. Candidates must have excellent com-
munication and organizational skills, and
close attention to detail. Knowledge of the
Microsoft Office Suites programs preferred.
Experience using TrialWorks a plus. Please
send resume and cover letter to Leslie@
mcginnlaw.com

Legal Marketing Coordinator
Modrall Sperling seeks marketing coordi-
nator with 3 - 5 years of experience in legal
marketing, rankings, and website main-
tenance. Excellent writing skills required,
since new content is generated each week
for client alerts, press releases, ads, and
general website updates. Time management
and organizational skills are musts, as is
the ability to work toward results with busy
attorneys. Data analysis a plus. Competitive
salary, benefits and a positive working en-
vironment provided. Please submit resume,
writing samples and references to resumes@
modrall.com.
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Litigation Legal Secretary/Paralegal
Experienced full time secretary/paralegal
needed in well-established firm in Las Cruces.
Prefer 3-5 years’ experience in civil litigation
practice, primarily insurance defense. Must
be well organized, team player, good commu-
nicator, excellent typing and computer skills.
Competitive compensation, benefits, and
congenial workplace. Submit letter of interest
and resume to lawyers505@outlook.com .

Paralegal Wanted

Park & Associates, LLC is seeking a full or
part time paralegal, with a minimum of 3 to
5 years of experience. Experience is preferred
in general civil practice, including medical
malpractice defense, personal injury and
civil rights. Candidates should have excellent
writing and research skills, and the ability to
work independently. A paralegal certificate
or degree is preferred. Competitive salary
and benefits. All inquiries will be kept con-
fidential. Please submit resume and salary
requirements to: jertsgaard@parklawnm.com

Paralegal & LGL ASST A Perm#18546
PURPOSE: The position provides assistance
to Office of General Counsel attorneys for
the Department of Transportation, Santa Fe
New Mexico in practice areas of administra-
tive and government law, employment, labor,
garnishments, contracts and torts. The posi-
tion is responsible for case management and
calendaring and will conduct legal research,
investigate facts and prepare legal documents
as needed. The position will assist in areas of
litigation, including but not limited to discov-
ery and hearing preparation. The position has
primary responsibility for preparation of wage
withholding and garnishment files, pleadings
and communications with creditors, debtors
and other state and federal agencies. You can
apply at the State of New Mexico Personnel
Office, https://www.governmentjobs.com/
careers/newmexico

Nurse Paralegal

Specialist in medical chronologies, related
case analysis/research. Accurate, knowledge-
able work product. For resume, work samples,
references: maryj.daniels68@gmail.com

Miscellaneous

Want To Purchase

Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557,
Denver, CO 80201

BA\RB

Official Publication of the STATE BAR of NEW MEXICO

LLETIN

SUBMISSION DEADLINES

All advertising must be suomitted via Email by 4 p.m. Wednesday, two weeks prior to
publication (Bulletin publishes every Wednesday). Advertising will be accepted for
publication in the Bar Bulletin in accordance with standards and ad rates set by the publisher
and subject to the availability of space. No guarantees can be given as to advertising
publication dates or placement although every effort will be made to comply with
publication request. The publisher reserves the right to review and edit ads, to request that
an ad be revised prior to publication or to reject any ad. Cancellations must be received
by 10 a.m. on Thursday, 13 days prior to publication.

For more advertising information, contact:
Marcia C. Ulibarri at 505-797-6058

or email mulibarri@nmbar.org
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PRINT SERVICES FOR THE LEGAL COMMUNITY

Digital Print Center

- V£ Quality, full-color printing.
~ « S Local service with fast turnaround.

Business Cards - Letterhead - Envelopes - Booklets
Brochures - Calendars - Greeting Cards - Invitations - and much more!

For more information, contact Marcia Ulibarri at
505-797-6058 or mulibarri@nmbar.org

/@ STATE BAR
/I o NEW MEXICO

DicitAL PrRINT CENTER
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 Customizable coverage.
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 Guaranteed issue coverage. Edward Group
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e Income-tax-free cash benefits.

Lets us do the work for you and find the carrier who
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