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FREE CLE

4th ANNUAL VEHICLE FORFEITURE
CONFERENCE

FOR NEW MEXICO COMMUNITIES

6.0 CREDITS, INCLUDING 1 HOUR OF ETHICS
Deadline for Registration August 25, 2017

Photo Credit: Penny Martin

SEPTEMBER 13, 2017
SANTA FE, NEW MEXICO

SANTA FE COMMUNITY CONVENTION CENTER
Sweeney Ballroom A & B

Program information:
http://lwww.santafenm.gov/city_attorney and click on the link,
“4th Annual Vehicle Forfeiture Conference”

Or contact Irene Romero @ 505-955-6512

Javier M. Gonzales Susana Martinez
Mayor, City of Santa Fe /\ Governor, State of New Mexico
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Meetings Workshops and Legal Clinics

July July
26 26

Natural Resources, Energy and
Environmental Law Section Board
Noon, Teleconference

28
Immigration Law Section Board
Noon, State Bar Center

August

1
Health Law Section Board
9 a.m.,, teleconference

1
Bankruptcy Law Section Board
Noon, U.S. Bankruptcy Court

2

Employment and Labor Law Section
Board

Noon, State Bar Center

8
Appellate Practice Section Board
Noon, teleconference

9
Children's Law Section Board
Noon, Juvenile Justice Center

9
Taxation Section Board
11 a.m., teleconference

Consumer Debt/Bankruptcy Workshop
6-9 p.m., State Bar Center, Albuquerque,
505-797-6094

August

2

Civil Legal Clinic

10 a.m.-1 p.m., Second Judicial District
Court, Albuquerque, 1-877-266-9861

2

Divorce Options Workshop

6-8 p.m., State Bar Center, Albuquerque,
505-797-6003

4
Civil Legal Clinic

10 a.m.-1 p.m., First Judicial District Court,
Santa Fe, 1-877-266-9861

11

Civil Legal Clinic

10 a.m.-1 p.m., Bernalillo County
Metropolitan Court, Albuquerque,
505-841-9817

16

Family Law Clinic

10 a.m.-1 p.m., Second Judicial District
Court, Albuquerque, 1-877-266-9861

About Cover Image and Artist: Michael Rizzo Jr. works in several mediums. He started out in film photography and
now works digitally and enjoys the freedom of Photoshop. He also creates serigraphs using some of those digital images
and finds the rich colors of screen printing exciting to experiment with. For more information, contact Rizzo at rizzo_art@

hotmail.com.

Bar Bulletin - July 26, 2017 - Volume 56, No. 30 3


mailto:notices@nmbar.org
mailto:jschwartz@nmbar.org
mailto:mulibarri@nmbar.org
http://www.nmbar.org
mailto:address@nmbar.org
http://www.nmbar.org

Notices

Court NEws
Seventh Judicial District Court
Governor Appoints
Judge Shannon Murdock

Governor Susana Martinez appointed
Shannon Murdock to the Seventh Judicial
District Court, filling the vacancy created
by the Honorable Kevin R. Sweazea's re-
tirement.

Seventh Judicial District Court
Reassignment of Cases Due to
Judge Sweazea's Retirement

Due to the retirement of Judge Kevin
R. Sweazea, Judge Shannon Murdock
is assigned to the cases previously as-
signed to Judge Sweazea. Pursuant to
NMRA 1-088.1, parties who have not
yet exercised a peremptory excusal will
have until Aug. 23 to excuse the successor
judge.

Eighth Judicial District Court
Notice of Destruction of Exhibits

Pursuant to the Supreme Court reten-
tion and disposition schedule, the Eighth
Judicial District Court, Taos County,
will destroy the following exhibits by
order of the court if not claimed by the
allotted time: 1) all unmarked exhibits,
oversized poster boards/maps and dia-
grams; 2) exhibits filed with the court, in
civil cases for the years 1994-2010 and
probate cases for the years 1989-2010.
Counsel for parties are advised that
exhibits may be retrieved through July
31. For more information or to claim
exhibits, contact Bernabe P. Struck, court
manager, at 575-751-8601. All exhibits
will be released in their entirety. Exhibits
not claimed by the allotted time will
be considered abandoned and will be
destroyed.

12th Judicial District Court
Judicial Applicants

Five applicants were received in the
Judicial Selection Office as of 5 p.m., July
13 for the Judicial Vacancy in the 12th
Judicial District Court due to the retire-
ment of Judge Jerry H. Ritter effective
Sept. 1. The 12th Judicial District Judicial
Nominating Commission will meet on
Aug. 3, at the Otero County Courthouse,
1000 New York Avenue, Alamogordo,
NM 88310 to evaluate the applicants for
this position. The names of the applicants
in alphabetical order are: Erinna Atkins,

Professionalism Tip

With respect to the courts and other tribunals:

| will voluntarily exchange information and work on a plan for discovery as early

as possible.

Steven Blankinship, James Newton,
AnneMarie Cheroke Peterson and Mat-
thew Wade.

U.S. District Court, District of
New Mexico
Reappointment of Incumbent U.S.
Magistrate Judge

The current term of office of part-time
U.S. Magistrate Judge B. Paul Briones is
due to expire on March 20, 2018. The
U.S. District Court is required by law to
establish a panel of citizens to consider the
reappointment of the magistrate judge toa
new four-year term. The duties of a mag-
istrate judge in this Court include the fol-
lowing: (1) conducting most preliminary
proceedings in criminal cases, (2) trial
and disposition of misdemeanor cases,
(3) conducting various pretrial matters
and evidentiary proceedings on delegation
from a district judge, and (4) trial and
disposition of civil cases upon consent of
the litigants. Comments from members
of the bar and the public are invited as to
whether the incumbent magistrate judge
should be recommended by the panel for
reappointment by the Court and should be
addressed as follows: U.S. District Court,
CONFIDENTIAL—ATTN: Magistrate
Judge Merit Selection Panel, 333 Lomas
Blvd. NW, Suite 270, Albuquerque, NM
87102. Comments must be received by
Sept. 5.

STATE BAR NEWS

Attorney Support Groups

o Aug.7,5:30 p.m.
First United Methodist Church, 4th and
Lead SW, Albuquerque (Group meets
the first Monday of the month.)

o Aug. 14, 5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library (Group meets on the second
Monday of the month.) Teleconfer-
ence participation is now available.
Dial 1-866-640-4044 and enter code
7976003#.

o Aug. 21,7:30 am.
First United Methodist Church, 4th and
Lead SW, Albuquerque (Group meets
the third Monday of the month.)

For more information, contact Hilary
Noskin, 505-449-7984 or Bill Stratvert,
505-242-6845.

Board of Bar Commissioners
Meeting Agenda

8 a.m., July 27, Inn of the Mountain Gods
(Mescalero E), Mescalero, N.M.

1. Approval of April 21, 2017 Meeting

Minutes

Finance Committee Report

Financials

Executive Committee Report

Executive Session

Judges and Lawyers Assistance Pro-

gram ABA Assessment

Compensation Survey

Legal Research Committee

2018 Board Officer Nominations

0. Discussion Regarding Annual Meet-

ing and CLE at Sea

11. Ethics Committee Mission Statement
and Procedure

12. Client Protection Fund Annual Re-
port

13. President Report

14. State Bar Newsletter

15. Bar Commissioner District and Divi-
sion (SLD, YLD and PD) Reports

16. New Business

AN

= 0 ® N

Committee on Women and

the Legal Profession
Professor David J. Stout Honored

with Justice Minzner Award

Join the Committee on Women and
the Legal Profession in presenting the
2016 Justice Pamela B. Minzner Out-
standing Advocacy for Women Award to
Professor David Stout for his outstand-
ing advocacy for women, in particular
women in the legal profession. The award
reception will be held from 5:30-7:30
p-m., Aug. 24, at the Albuquerque Coun-
try Club. Hors doeuvres will be provided
and a cash bar will be available. R.S.V.P:s
are appreciated. Contact Co-chairs Qui-
ana Salazar-King at salazar-king@law.
unm.edu or Laura Castille at lcastille@
cuddymeccarthy.com.
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Join a State Bar Practice Section

Benefits of Membership include:

o Practice area-targeted resources

 Networking
'f o Leadership experience

« Discounts on CLE programs

o Legislative advocacy
« Public service opportunities
« And so much more!

Up to $10-25 for one year
Choose from 20 practice sections

Browse sections and join today at www.nmbar.org > About Us > Sections

ﬁ STATE BAR

of NEW MEXICO

N—

UNM A

Law Library ann ubmit

Hours Through Aug. 20 ouncements

Building & Circulation for publication in
Monday-Thursday 8 a.m.-8 p.m. the Bar Bulleti
Friday 8 a.m.—6 p.m. ; Ulletin to
Saturday 10 a.m.—6 p.m. nOthCS@nmbar.org
Sunday noon-6 p.m. b

Reference y noon MOnday

the week prior

Monday-Friday 9 a.m.-6 p.m.

}E. New Mexico Lawyers
!1"; and Judges
- Assistance Program

Help and support are only a phone call away.
24-Hour Helpline
Attorneys/Law Students
505-228-1948 - 800-860-4914
Judges 888-502-1289
www.nmbar.org/JLAP

ADDRESs CHANGES

All New Mexico attorneys must notify
both the Supreme Court and the State
Bar of changes in contact information.

Supreme Court

Web: supremecourt.nmcourts.gov
Email: attorneyinfochange
@nmcourts.gov
505-827-4837

PO Box 848

Santa Fe, NM 87504-0848

State Bar

Web: www.nmbar.org

Email: address@nmbar.org

Fax: 505-797-6019

Mail: PO Box 92860
Albuquerque, NM 87199

Fax:
Mail:
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Legal Education

July

27

27

Current Developments in
Employment Law

175G, 1.0 EP

Live Seminar, Santa Fe
ALI-CLE

www.ali-cle.org

Evidence and Discovery Issues in
Employment Law

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

August

Ethical Approach Towards
Mediation, Litigation, Arbitration
and Other ADR Practices

2.0 EP

Live Seminar, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Drugs in the Workplace (2016)
20G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Effective Mentoring—Bridge the
Gap (2015)

2.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2017 ECL Solo and Business
Bootcamp Parts I and II
34G,2.7EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2016 Trial Know-How! (The
Reboot)

40G,2.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Lawyers Ethics in Employment Law
1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

27-29 24th Annual Advanced Course:

11

11

11

11

Current Developments in
Employment Law

175G, 1.0 EP

Live Webcast/Live Seminar, Santa Fe
American Law Institute
www.ali-cle.org/CZ002

Tricks and Traps of Tenant
Improvement Money

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Gross Receipts Tax Fundamentals
and Strategies

6.0G

Live Seminar, Albuquerque

NBI, Inc.

www.nbi-sems.com

Diversity Issues Ripped from the
Headlines (2017)

50G, 1.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Attorney vs. Judicial Discipline
(2017)

2.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

New Mexico DWI Cases: From the
Initial Stop to Sentencing (2016)
20G, 1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Human Trafficking (2016)

3.0G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

27-29

11

11

14

17-18

24

2017 Annual Meeting—Bench &
Bar Conference

12.5 total CLE credits (with possible
8.0 EP)

Live Seminar, Mescalero

Center for Legal Education of NMSBF
www.nmbar.org

New Mexico Defense Lawyers
Association and West Texas TADC
Joint Seminar

4.5G, 1.5 EP

Live Seminar, Ruidoso

New Mexico Defense Lawyers
Association

www.nmdla.org

Introduction to New Mexico Money
Laundering

1.5G

Live Seminar, Las Cruces

Peter Ossorio

575-522-3112

Traffic Law

1.0G

Live Seminar, Albuquerque
Davis Miles McGuire Gardner
www.davidmiles.com

10th Annual Legal Service
Providers Conference

10.0 G, 2.0 EP

Live Seminar, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Complying with the Disciplinary
Board Rule 17-204

1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org
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Legal Education

www.nmbar.org

August

28 Complying with the Disciplinary
Board Rule 17-204
1.0 EP
Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

September

8 Practical Succession Planning for
Lawyers
2.0EP
Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

8 Complying with the Disciplinary
Board Rule 17-204
1.0 EP
Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

8 2016 Mock Meeting of the Ethics
Advisory Committee
2.0 EP
Live Replay, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

8 Add a Little Fiction to Your Legal
Writing (2016)
20G
Live Replay, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

8 Techniques to Avoid and Resolve
Deadlocks in Closely Held
Companies
1.0G
Teleseminar
Center for Legal Education of NMSBF
www.nmbar.org

9 Ethical Implications of Section 327
of the Bankruptcy Code
1.0 EP
Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

13 What Notorious Characters Teach
About Confidentiality
1.0 EP
Live Webinar
Center for Legal Education of NMSBF
www.nmbar.org

29

14

14

14

18

18

19

20

The Use of “Contingent Workers”—
Issues for Employment Lawyers
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Complying with the Disciplinary
Board Rule 17-204

1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Best and Worst Practices Including
Ethical Dilemmas in Mediation
(2016)

3.0G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

The Ethics of Representing Two
Parties in a Transaction

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

New Mexico Conference on the
Link Between Animal Abuse and
Human Violence

11.7G

Live Seminar, Albuquerque
Positive Links
www.thelinknm.com

Ethical Considerations in
Foreclosures

1.0 EP

Live Seminar, Albuquerque
Davis Miles McGuire Gardner
www.davismiles.com

How to Make Your Client’s Estate
Plan Survive Bankruptcy

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Concealed Weapons and Self-
Defense

1.0G

Live Seminar, Albuquerque
Davis Miles McGuire Gardner
www.davismiles.com

31

21

21

21

28

28

28

The Law and Bioethics of Using
Animals in Research

62G

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Controversial Issues Facing the
Legal Profession (2016)
50G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Legal Technology Academy for New
Mexico Lawyers (2016)

40G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Guardianship in New Mexico/The
Kinship Guardianship Act (2016)
55G, 1.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

32nd Annual Bankruptcy Year in
Review (2017)

6.0G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Transgender Law and Advocacy
(2016)

40G,2.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Ethics for Government Attorneys
(2017)

2.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org
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CONSTITUTION DAY

= September 17, 2017

In the spirit of Constitution Day and to aid in the fulfillment of Public Law 108-447

Sec. 111 Division ] - SEC. 111(b), the YLD organizes a public education program
that provides participating New Mexico fifth-grade classes with U.S. Constitution

booklets to keep and an educational lesson from a licensed New Mexico attorney.

Statewide attorney volunteers are needed for this program! Roughly hour-long
educational lessons will take place during the week of Sept. 11-15 at elementary

schools across New Mexico.

Please accept this offer to earn pro bono hours and connect with New Mexico’s
youth. Educator feedback reflects that this is a worthwhile program and an exciting
and inspiring experience for students. More than 33,000 New Mexico students have

been served during this program’s lifetime.

For more information and to volunteer,
visit www.nmbar.org/ConstitutionDay

Deadline to participate is Aug. 18.

€ STATE BAR
I o NEW MEXICO

YOUNG LAWYERS DivISION
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Profile Your Firm or Business in the Bar Bulletin!

By CLE Planner

E5) Your Guide to Continuing Legal Education
Upgrade your marketing strategy and expose more St
than 8,000 members of the legal profession to your L P
products, services, or start-up. Purchase an insert in
the Bar Bulletin, the State Bar’s weekly publication

and take advantage of our loyal readership.

Use aninsert to

« Announce products and services

« Deliver news to your stakeholders

« Educate the community about your
passion

« Promote leadership and accomplishments

« And more - the possibilities are endless!

Bar Bulletin Inserts include

+ 4-page, full-color design and printing

« Centerfold placement

« Front cover announcement

« Expert marketing and design staff to help you get
the most from your purchase

/@ STATE BAR

of NEW MEXICO

To take advantage of this opportunity, contact
Account Executive Marcia Ulibarri at 505-797-6058.
Ask about your member discount!
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Hearsay

Allison Block-Chavez has been re-ap-
pointed by the BBC as the New Mexico
Young Lawyer Delegate to the American
Bar Association’s House of Delegates. Block-
Chavez’s two-year term will commence
Sept. 1. Block-Chavez practices at Aldridge,
Hammar, Wexler & Bradley, PA. She serves
on the board of the State Bar Young Lawyers
Division and the Elder Law Section and as
co-chair of the ABA YLD Real Property,
Trust and Estate Committee.

David P. Buchholtz, an attorney with the
Rodey Law Firm, was appointed by Santa
Fe Mayor Javier Gonzales to chair a new
Santa Fe Public Banking Task Force. The
seven-member task force is charged with
determining the necessary procedures,
timelines and requirements to establish a
chartered public bank.

In Memoriam

www.nmbar.org

Justin Miller has been newly promoted
to partner at Bardacke Allison LLP. Miller
received a dual degree in law and Latin
American Studies from the University of
New Mexico in 2005. He served as Gov. Bill
Richardson’s chief counsel, entered private
practice in 2011 and joined Bardacke Al-
lison LLP in 2015. Miller’s practice focuses
on commercial litigation in the areas of
consumer protection, employment, and
intellectual property.

Alice Melissa (Lisa) Bozone, age 62, passed away unexpectedly
on May 3. She was born in Albuquerque in November 1954.
Bozone held a law degree from Oklahoma City University and
recently retired from the New Mexico Public Defenders Office
after 25 years of service. She is survived by her father, Jesse Bozone;
sister, Becky Yeomans; husband, Paul Yeomans; nephews, Aidan
Yeomans and Griffin Yeomans; great-niece, Brooklynn Yeomans
and Brooklynn's mother, Cheri Armstrong; aunt and uncle, Robert
and Fran Bernard; aunt, Nita Bozone and family; cousins, Linda
and Norbert Sanchez and family; and Peter Boyles, her long time
special friend and companion. Bozone was preceded in death
by her mother, Janice Bozone and her nephew, Ryan Yeomans.
Bozone was an avid animal lover and leaves behind her beloved
dogs, Bo and Ginger Snap and her amazing cat, Woody.

Deborah Moll, age 71, passed away on June 8. She is predeceased
by her parents, John and Betty Moll. She is survived by her partner,
Mike Sterkel; sister, Christina; husband Jim Dengate; niece and
nephews: Jesse Detmer and husband Dan, Ishmael and his wife
Liana Foxvog, and Ethan Dengate; and her three grandnieces and
one grandnephew. Moll received her B.A. from St. John’s College
in Annapolis, MD, and her J.D. from the University of Texas. She
worked for the New Mexico Attorney General’s Office, the Public
Defender’s Office and as general counsel for the N.M. General
Services Department. Moll was recognized by Whos Who in
America, 57th Edition, 2003. Moll was a talented photographer
and an avid antique collector.

Editor’s Note: The contents of Hearsay and In Memoriam are submitted by members or derived from news clippings. Send announcements to notices@nmbar.org.
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Opinions

As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals
PO Box 2008 - Santa Fe, NM 87504-2008 - 505-827-4925

Effective July 14,2017

UNPUBLISHED OPINIONS

No. 34647

No. 36042
No. 36184
No. 36251
No. 36273
No. 34778
No. 35797
No. 36118

Ist Jud Dist Santa Fe CV-12-284, S & H DEVELOPMENT v ] ORTEGA

(affirm in part, reverse in part)

2nd Jud Dist Bernalillo LR-15-41, STATE v L SKILES (affirm in part and remand)
13th Jud Dist Cibola JQ-15-8, CYFD v MICHELLE N (reverse and remand)

2nd Jud Dist Bernalillo CR-16-933, STATE v F RUSSELL (affirm)

2nd Jud Dist Bernalillo CR-16-1474, STATE v D CASTLE (affirm)

3rd Jud Dist Dona Ana CR-14-633, STATE v ] MEDEZ (affirm)

9th Jud Dist Curry CR-14-10, STATE v E GUTIERREZ (affirm)

11th Jud Dist San Juan DM-08-355, T MULLINS v M PEREZ (reverse)

Slip Opinions for Published Opinions may be read on the Court’s website:

http://coa.nmcourts.gov/documents/index.htm

7/11/2017
7/11/2017
7/11/2017
7/11/2017
7/11/2017
7/12/2017
7/12/2017
7/12/2017
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Clerk’s Certificates

From the Clerk of the New Mexico Supreme Court

CLERK’S CERTIFICATE
OF CHANGE TO INACTIVE
STATUS

Effective June 30, 2017:
James Frank Beckley
Beckley & Tann, PA

8500 Menaul Blvd. NE,
Suite A-400
Albuquerque, NM 87112
505-237-0064
505-237-9440 (fax)
jim@beckleylawfirm.com

Effective June 29, 2017:
Daniel K. Jensen

1452 E. 1300 S.

Provo, UT 84606
801-592-9599

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Effective July 1, 2017:

Jessica M. Nance

Mundt MacGregor LLP

271 Wyatt Way NE, Suite 106
Bainbridge Island, WA 98110
206-624-5950

206-624-5469 (fax)
jnance@mundtmac.com

Effective July 10, 2017:
Marit S. Tully

1107 La Poblana Rd. NW
Albuquerque, NM 87107
505-385-7863

As of June 8, 2017:
Deborah A. Moll
1800 San Felipe Circle
Santa Fe, NM 87505

CLERK’S CERTIFICATE
OF ADMISSION

IN MEMORIAM

As of May 3, 2017:
Alice Melissa Bozone

On July 11, 2017:

Jeffrey Polk Eidsness

Bruno, Colin & Lowe, PC
1999 Broadway, Suite 4300
Denver, CO 80202
303-831-1099

303-831-1088 (fax)
jeidsness@brunolawyers.com

CLERK’S CERTIFICATE
OF REINSTATEMENT TO

Effective June 30, 2017:

Todd Alan Marquardt
Marquardt Law Firm, PC
2232 Lawrence Blvd.
Alamogordo, NM 88310
575-430-2353

575-437-3628 (fax)
todd@marquardtlawfirm.com

Effective July 6, 2017:
Ron Sanchez

620 Roma Avenue NW
Albuquerque, NM 87102
505-224-2882
505-842-6945 (fax)
rsanchez127@gmail.com

dkjensen@byulaw.net 2949 Santa Clara Avenue SE ACTIVE STATUS

Albuquerque, NM 87106
Effective June 27, 2017:

As of May 4, 2017: Ilyse Hahs-Brooks

Frederick H. Hennighausen 2014 Central Avenue SW

PO Box 1415 Albuquerque, NM 87104

Roswell, NM 88202 505-224-9661
505-224-9672 (fax)

Dated July 17, 2017 Austin Michael Carrizales Patricia L. Disert Ronald D. Hillman

CLERK’S CERTIFICATE
OF ADDRESS AND/OR
TELEPHONE CHANGES

Jamison Barkley

The Law Office of Jamison
Barkley, LLC

316 Garfield Street

Santa Fe, NM 87501
505-795-4356
jamison@jamisonbarkley.com

Bonnie Pandora Bassan
Askew & Mazel, LLC
1122 Central Avenue SW,
Suite 1

Albuquerque, NM 87102
505-433-3097
505-717-1494 (fax)
bonniebassan@
askewmazelfirm.com

Austin Carrizales Law, PLLC
1217 Avenue K

Lubbock, TX 79401
806-773-9419

806-419-1087 (fax)
austin@austinaalaw.com

Jason M. Cline

Jason Cline, LLC

320 Gold Avenue SW,

Suite 1128

Albuquerque, NM 87102
505-595-0110
jason@attorneyjasoncline.com

Cheryl S. Davis

The Law Offices of

Cheryl S. Davis, PC

5539 N. Mesa Street, Suite A
El Paso, TX 79912
915-565-9000

915-565-9191 (fax)
cheryl@cherylsdavislaw.com

8633 Kacey Lane SW
Albuquerque, NM 87105
505-514-4409
annabelle8633@aol.com

Rose M. Garcia

Enlace Comunitario

PO Box 8919
Albuquerque, NM 87198
505-246-8972 Ext. 26
rgarcia@enlacenm.org

Patrick J. Hart

University of New Mexico,
Office of University Counsel
Scholes Hall, Room 208,
MSC 0534

Albuquerque, NM 87131
505-277-5035
pahart@salud.unm.edu

Armstrong Energy Corporation
PO Box 3048

500 N. Main Street,

Suite 200 (88201)

Roswell, NM 88202
575-317-7919
rhillman@aecnm.com

Alice P. Kilborn

PO Box 36402

8224 Louisiana Blvd. NE,
Suite D (87113)
Albuquerque, NM 87176
505-235-8750
alice@kilbornconsulting.com

Katherine Loewe

Law Office of Ryan J. Villa
2501 Rio Grande Blvd. NW,
Suite A

Albuquerque, NM 87104
505-639-5709
505-433-5812 (fax)
kate@rjvlawfirm.com
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Clerk’s Certificates

Todd M. Lopez

PO Box 2246

Santa Fe, NM 87504
505-231-5484
todd@nmfirm.com

Kaitlyn Luck

Montgomery & Andrews, PA
PO Box 2307

325 Paseo de Peralta (87501)
Santa Fe, NM 87504
505-982-3873

505-982-4289 (fax)
kluck@montand.com

Anne Morgan Lyman
PO Box 1002

Las Cruces, NM 88004
575-521-3875
575-521-3879 (fax)
alyman3875@gmail.com

Damon P. Martinez
Modrall, Sperling, Roehl,
Harris & Sisk, PA

PO Box 2168

500 Fourth Street NW,
Suite 1000 (87102)
Albuquerque, NM 87103
505-848-1800
505-848-9710 (fax)
dpm@modrall.com

Rebecca Susan Mulcahy

The Mulcahy Law Firm

PO Box 92151

Albuquerque, NM 87199
505-382-4871
rebecca@mulcahylawnm.com

Christopher G. Nevins
Office of the Gillespie County
Attorney

125 W. Main Street, Suite L41
Fredericksburg, TX 78624
830-990-0675

830-992-2615 (fax)
cnevins@gillespiecounty.org

Rebecca Obenshain O’Gawa
Office of the Second Judicial
District Attorney

520 Lomas Blvd. NW
Albuquerque, NM 87102
505-222-1261
rogawa@da2nd.state.nm.us

Samuel Dominic Patranella
Luxe Energy LLC

6500 River Place Blvd.,

Bldg. 5, Suite 150

Austin, TX 78730
512-605-1585
spatranella@luxeenergy.com

Louis Puccini Jr.

Robert D. Gorman, PA
PO Box 25164

1201 Lomas Blvd. NW,
Suite A (87102)
Albuquerque, NM 87125
505-243-5442
505-247-1539 (fax)
louis@rdgormanlaw.com

Carolina Martin Ramos
U.S. Citizenship and
Immigration Services

Los Angeles Asylum Office
1585 S. Manchester Avenue
Anaheim, CA 92801

Rebekah Reyes

Office of the Second Judicial
District Attorney

520 Lomas Blvd. NW
Albuquerque, NM 87102
505-222-1377

505-241-1377 (fax)
rreyes@da2nd.state.nm.us

Jamal Saleh

Office of the Public Defender
Commonwealth of the
Northern Mariana Islands
PO Box 5010007

Civic Center Complex
Saipan, MP 96950
670-234-6503

670-234-1009 (fax)
jamal.saleh.pdo@gmail.com

Tiffany L. Sanchez

O’Brien & Padilla, PC

6000 Indian School Rd. NE,
Suite 200

Albuquerque, NM 87110
505-883-8181

505-883-3232 (fax)
tsanchez@obrienlawoffice.com

Paul M. Smith

Susie Richardson Law, PC
1901 Grand Avenue, Suite 203
Glenwood Springs, CO 81601
970-366-4550

970-366-4545 (fax)
paul@susierichardsonlaw.com

Jacob Streeter

Law Offices of the Public
Defender

506 S. Main Street, Suite 700
Las Cruces, NM 88001
575-541-3193

575-993-5083 (fax)
jacob.streeter@lopdnm.us

Anita Xochitl Tellez
12231 Academy Rd. NE
#301-105

Albuquerque, NM 87111
505-933-0923
axtellezl@gmail.com

Krystle A. Thomas

Rodey, Dickason, Sloan, Akin
& Robb, PA

PO Box 1888

201 Third Street NW,

Suite 2200 (87102)
Albuquerque, NM 87103
505-768-7356

505-768-7395 (fax)
kthomas@rodey.com

Jocelyn M. Torres

PO Box 92081
Albuquerque, NM 87199
505-249-8531
505-554-2322 (fax)
nmlawyer09@comecast.net

Cynthia Trafton

4444 Los Arboles Drive
Las Cruces, NM 88011
575-522-1216
cjtrafton@gmail.com

Chase Andrew Velasquez
Pascua Yaqui Tribe,

Office of the Prosecutor
7777 S. Camino Huivisim,
Bldg. A, 2nd Floor

Tucson, AZ 85757
520-879-6251
520-879-6260 (fax)
chase.velasquez@pascuaya-
qui-nsn.gov

Kelly K. Waterfall

Law Office of Ryan J. Villa
2501 Rio Grande Blvd. NW,
Suite A

Albuquerque, NM 87104
505-256-7690
505-433-5812 (fax)
kelly@rjvlawfirm.com

Jason Toshio Yamato
Miller Stratvert, PA

PO Box 25687

500 Marquette Avenue NW,
Suite 1100 (87102)
Albuquerque, NM 87125
505-842-1950
jyamato@mstlaw.com

William R. Babington Jr.
5011 Tierra Blanca

Las Cruces, NM 88011
wrbabingtonjr@gmail.com

http://nmsupremecourt.nmcourts.gov

Alex Lyle Brink

U.S. Army JAG Corps

Bldg. 4-2843, Soldier Support
Center, 1st Fl., Wing D

Fort Bragg, NC 28310
970-324-5828
abrink@law.gwu.edu

Timothy E. Flynn

1720 Wells Branch Pkwy. #7108
Austin, TX 78728
575-494-2032
tflynn68@gmail.com

Daniel Dixon James
3932 Suncreek Court
Las Cruces, NM 88012
userjm1937@aol.com

Hon. Darren M. Kugler (ret.)
PO Box 318
Cloudcroft, NM 88317

Kimberly L. Penix

PO Box 12143

Denver, CO 80212
720-588-3529
kimberly@aldermanlawfirm.
com

Yvonne Kathleen Quintana
PO Box 2395

306 Paseo de Onate
Espanola, NM 87532
505-753-1911

505-753-2279 (fax)
yvonne@
yvonnekquintanalaw.com

Sean A. Reed

Mountain States Employers
Council

1799 Pennsylvania Street
Denver, CO 80203
303-223-5424
sreed@msec.org

Joseph A. Sapien

Sapien Law, LLC

PO Box 25523

1100 Second Street NW
(87102)

Albuquerque, NM 87125
505-842-5979
505-842-6002 (fax)
jsapien@sapienlaw.com
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Clerk’s Certificates

Phillip G. Sapien
Sapien Law, LLC

PO Box 25523

1100 Second Street NW
(87102)

Albuquerque, NM 87125
505-842-5979
505-842-6002 (fax)
psapien@sapienlaw.com

Thomas H. Schalch
PO Box 24410
Santa Fe, NM 87502

Roger Doyle Taylor

PO Box 50158

Midland, TX 79710
432-559-8522
rogertaylorjd@yahoo.com

Rosanna C. Vazquez

PO Box 2435

Santa Fe, NM 87504
505-670-8484
877-879-2434 (fax)
rosanna@rvazquezlaw.com

Allen L. Williamson

Boyd Powers & Williamson
PO Box 957

105 N. State Street, Suite B
Decatur, TX 76234
940-627-8308
940-627-8092 (fax)
awilliamson@bpwlaw.com

Jacob A. Wishard
PO Box 2978
Crested Butte, CO 81224

crestedbutteattorney@gmail.

com

Diana Garcia

Office of the Second Judicial
District Attorney

520 Lomas Blvd. NW
Albuquerque, NM 87102
505-222-1176

505-241-1176 (fax)
dgarcia@da2nd.state.nm.us

http://nmsupremecourt.nmcourts.gov

Belia Pefia

Law Office of J.F. Tinoco, PC
200 S. Tenth Street, Suite 802
McAllen, TX 78501
956-683-8300

956-683-8305 (fax)
bpena@sotxlaw.com

Cole B. Stinson

AF Group, Inc.

1603 Wilkinson Pike
Maryville, TN 37803
615-987-2121
cole.stinson@gmail.com
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Recent Rule-Making Activity

As Updated by the Clerk of the New Mexico Supreme Court

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Effective July 26,2017

PENDING PROPOSED RULE CHANGES OPEN
FOR COMMENT:

There are no proposed rule changes currently open for comment.

RECENTLY APPROVED RULE CHANGES
SINCE RELEASE OF 2017 NMRA:

Effective Date
Rules of Civil Procedure for the District Courts
1-079 Public inspection and
sealing of court records 03/31/2017

1-131 Notice of federal restriction on right to possess
or receive a firearm or ammunition 03/31/2017

Rules of Civil Procedure for the Magistrate Courts

2-112  Public inspection and sealing of

court records 03/31/2017

Rules of Civil Procedure for the Metropolitan Courts

3-112  Public inspection and sealing of

court records 03/31/2017

Civil Forms

4-940  Notice of federal restriction on right to possess

or receive a firearm or ammunition 03/31/2017

4-941 Petition to restore right to possess or receive a
firearm or ammunition 03/31/2017

Rules of Criminal Procedure for the
District Courts

5-106  Peremptory challenge to a district judge; recusal;

procedure for exercising 07/01/2017
5-123  Public inspection and sealing of

court records 03/31/2017
5-204  Amendment or dismissal of complaint,

information andindictment 07/01/2017
5-401  Pretrial release 07/01/2017
5-401.1 Property bond; unpaid surety 07/01/2017

5-401.2  Surety bonds; justification of

compensated sureties 07/01/2017
5-402  Release; during trial, pending sentence,

motion for new trial and appeal 07/01/2017

5-403 Revocation or modification of release orders
07/01/2017

5-405

5-406
5-408
5-409
5-615

Appeal from orders regarding release

or detention 07/01/2017
Bonds; exoneration; forfeiture 07/01/2017
Pretrial release by designee 07/01/2017
Pretrial detention 07/01/2017
Notice of federal restriction on right to receive

or possess a firearm or ammunition 03/31/2017

Rules of Criminal Procedure for the Magistrate Courts

6-114

6-207
6.207.1
6-401
6-401.1
6-401.2

6-403

6-406
6-408
6-409
6-506
6-703

Public inspection and sealing of

court records 03/31/2017
Bench warrants 04/17/2017
Payment of fines, fees, and costs 04/17/2017
Pretrial release 07/01/2017
Property bond; unpaid surety 07/01/2017
Surety bonds; justification of
compensated sureties 07/01/2017
Revocation or modification of release orders
07/01/2017
Bonds; exoneration; forfeiture 07/01/2017
Pretrial release by designee 07/01/2017
Pretrial detention 07/01/2017
Time of commencement of trial 07/01/2017
Appeal 07/01/2017

Rules of Criminal Procedure for the Metropolitan Courts

7-113

7-207
7-207.1
7-401
7-401.1
7-401.2

7-403

7-406
7-408
7-409
7-506
7-703

Public inspection and sealing of

court records 03/31/2017
Bench warrants 04/17/2017
Payment of fines, fees, and costs 04/17/2017
Pretrial release 07/01/2017
Property bond; unpaid surety 07/01/2017
Surety bonds; justification of

compensated sureties 07/01/2017
Revocation or modification of

release orders 07/01/2017
Bonds; exoneration; forfeiture 07/01/2017
Pretrial release by designee 07/01/2017
Pretrial detention 07/01/2017
Time of commencement of trial 07/01/2017
Appeal 07/01/2017
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8-112

8-206
8-206.1
8-401
8-401.1
8-401.2

8-403

8-406
8-408
8-506
8-703

9-301A
9-302

9-303
9-303A
9-307
9-308
9-309
9-310
9-515

Public inspection and sealing of
court records

Bench warrants

Payment of fines, fees, and costs
Pretrial release

Property bond; unpaid surety
Surety bonds; justification of
compensated sureties
Revocation or modification of
release orders

Bonds; exoneration; forfeiture
Pretrial release by designee
Time of commencement of trial
Appeal

Criminal Forms

Pretrial release financial affidavit
Order for release on recognizance
by designee

Order setting conditions of release
Withdrawn

Notice of forfeiture and hearing
Order setting aside bond forfeiture
Judgment of default on bond
Withdrawn

http://nmsupremecourt.nmcourts.gov.

Rules of Procedure for the Municipal Courts

03/31/2017
04/17/2017
04/17/2017
07/01/2017
07/01/2017

07/01/2017

07/01/2017
07/01/2017
07/01/2017
07/01/2017
07/01/2017

07/01/2017

07/01/2017
07/01/2017
07/01/2017
07/01/2017
07/01/2017
07/01/2017
07/01/2017

Notice of federal restriction on right to possess

or receive a firearm or ammunition

03/31/2017

10-166

12-204

12-205

12-307.2

12-314

15-301.1

15-301.2

16-102

17-202
17-301

Children’s Court Rules and Forms

Public inspection and sealing of

court records 03/31/2017
Rules of Appellate Procedure
Expedited appeals from orders
regarding release or detention entered
prior to a judgment of conviction 07/01/2017
Release pending appeal in criminal matters
07/01/2017
Electronic service and filing of papers
07/01/2017*
Public inspection and sealing of court records
03/31/2017

Rules Governing Admission to the Bar

Public employee limited license
08/01/2017

Legal services provider limited law license
08/01/2017

Rules of Professional Conduct

Scope of representation and allocation of authority

between client and lawyer 08/01/2017
Disciplinary Rules
Registration of attorneys 07/01/2017

Applicability of rules; application of Rules
of Civil Procedure and Rules of Appellate

Procedure; service. 07/01/2017

Rules Governing Review of Judicial Standards Commission

27-104

Proceedings

Filing and service 07/01/2017

To view all pending proposed rule changes (comment period open or closed), visit the New Mexico Supreme Court’s
website at http://nmsupremecourt.nmcourts.gov. To view recently approved rule changes, visit the New Mexico Compilation
Commission’s website at http://www.nmcompcomm.us.
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Advance Opinions

From the New Mexico Supreme Court and Court of Appeals

Jane Gagne
Albuquerque, New Mexico
for Disciplinary Board

From the New Mexico Supreme Court

Opinion Number: 2017-NMSC-018

No. S-1-SC-36175 (filed May 11, 2017)

IN THE MATTER OF D. CHIPMAN VENIE
An Attorney Disbarred from

the Practice of Law Before the Courts
of the State of New Mexico

D. Chipman Venie
Albuquerque, New Mexico
Respondent

Opinion
Edward L. Chavez, Justice

{1} Attorney D. Chipman Venie was per-
manently disbarred from the practice of
law on January 18, 2017 for actions arising
from his representation of three clients. In
re Venie, No. S-1-SC-36175, amended order
at 2 (N.M. Sup. Ct. Jan. 18, 2017) (non-
precedential). Venie counseled the first
client, L.A., to bribe witnesses and offered
to deliver the bribery payment to the wit-
nesses. Venie also unnecessarily revealed
confidential communications from L.A. in
a fee dispute case between them, and made
material misrepresentations to tribunals
and the Disciplinary Board. In represent-
ing the second client, R.C., Venie converted
money for his own use that was provided to
him by R.Cs parents for the sole purpose of
posting a bond for R.C. With respect to the
third client, A.C., Venie filed a lien against
the property of A.C’s mother to secure a fee
owed to him by A.C.

{2} Thedisciplinary charges against Venie
were addressed in two consolidated cases.
The first is Disciplinary Board Case No.
04-2015-720 (Case 720) involving L.A. The
second is Disciplinary Board Case No. 01-
2016-737 (Case 737) involving both R.Cls
and A.C’s cases. Each Disciplinary Board
hearing committee entered findings of fact
and conclusions of law, and recommended
that Venie be disbarred. The cases were
consolidated, and the Disciplinary Board
panel adopted each hearing committee’s
findings of fact and concurred with their
recommendation that Venie be disbarred.
{3} We review the factual findings for
substantial evidence and the Disciplinary

Board’s legal conclusions and recom-
mendations for discipline under a de
novo standard of review. See In re Bristol,
2006-NMSC-041, 99 18, 26, 28, 140 N.M.
317, 142 P.3d 905 (per curiam). We hold
that the findings of fact are supported by
substantial evidence and that the recom-
mendation of permanent disbarment is
appropriate in this case. We have chosen
to write an opinion in this case primarily
to address Venie’s defenses rather than to
catalogue his myriad violations.

I. DISCUSSION

A. Case720

{4} In Case 720, Venie raises two defenses
that merit discussion. First, he asserts that
the charge regarding counseling L.A. to
bribe witnesses is barred by the four-year
limitations period under Rule 17-303
NMRA (1994) because his alleged viola-
tions occurred on May 22, 2011 and the
charges were not filed until September 9,
2015. Second, he contends that his disclo-
sure of earlier confidential communica-
tions with L.A. in a fee dispute case was
permissible to attack L.A’s credibility and
to illustrate the difficult issues he faced
when representing him. We address these
arguments in turn.

{5} The procedural history of Case 720 is
relevant to our disposition of the limita-
tions period issue. On April 20, 2015, the
Disciplinary Board opened Case 720 and
alleged that Venie had disclosed L.A’s
confidences in a public pleading filed in
response to a lawsuit by L.A. L.A’s law-
suit primarily related to a dispute about
accounting of fees and property L.A. had
provided as payment to Venie throughout
Venie’s representation of L.A. The original

http:/Mmww.nmcompcomm.us/

disciplinary complaint also alleged in the
alternative that Venie had filed frivolous
pleadings and made misrepresentations to
both the district court and the Disciplinary
Board.
{6} On September 9, 2015, disciplinary
counsel amended the complaint to include
a count asserting that Venie had counseled
L.A.to bribe witnesses. The new charges were
based on a May 22, 2011 recording between
Venie and L.A., which disciplinary counsel
obtained from Venie during discovery.
{7} Venie contends that the amended
complaint is barred by the limitations
period. Venie relies on the 1994 version of
the limitations period under Rule 17-303,
which stated:

Except in cases involving theft or

misappropriation, conviction of

a crime, or a knowing act of con-

cealment, no complaint against a

person subject to these rules shall

be considered by the board unless

a written complaint is filed with

or initiated by chief disciplinary

counsel in accordance with these

rules within four (4) years from

the time the complainant knew

or should have known the facts

upon which the complaint is filed.
Venie argues that the limitations period
ran on or about May 22, 2015, which
was four years after May 22, 2011, when
the conversation between him and L.A.
occurred. Venie contends that the 2013
amendment to Rule 17-303, which elimi-
nated the limitations period defense,
does not apply retroactively to acts that
occurred before the current rule’s effective
date of December 31, 2013.
{8} Contrary to Venie’s assertions, none
of the disciplinary charges against him are
barred. Before the amendment, Rule 17-303
provided a limitations period, which is not
strictly a statute of limitations, but even if
we were to treat it as a rigid statute of limita-
tions, the 2013 amendment to Rule 17-303
eliminating the limitations period neverthe-
less applies to Venie’s conduct because Venie
does not have a vested right in the application
of the former limitations period. See State
v. Morales, 2010-NMSC-026, € 1, 148 N.M.
305, 236 P.3d 24 (noting that the abolishment
or extension of a limitations period “cannot
revive a previously time-barred prosecution,’
but “it can extend an unexpired limitation
period because such extension does not im-
pair vested rights acquired under prior law,
require new obligations, impose new duties,
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or affix new disabilities to past transactions”).
For Venie to have a vested right in the 1994
limitations period, the facts giving rise to
the disciplinary complaint would have had
to occur at least four years before the 2013
amendment. Grygorwicz v. Trujillo, 2006-
NMCA-089, €9 20-21,140 N.M. 129, 140 P.3d
550 (holding that an amendment providing
an extension of the statute of limitations
applied to conduct that occurred before
the amendment was enacted because the
cause of action was not time-barred by the
preexisting law, and therefore the defendant
had no vested right in a statute of limitations
defense). Venie’s conduct occurred on May
22, 2011, nineteen months before the ef-
fective date of the 2013 amendment to the
limitations period. Accordingly, Venie had
no vested right in a limitations period de-
fense under the 1994 version of Rule 17-303,
and therefore the amendment permissibly
extended an unexpired limitation period.
Morales, 2010-NMSC-026, ¢ 1; Grygorwicz,
2006-NMCA-089, § 20. We conclude that
the amendment abolishing the limitations
period applies to Venie’s conduct, and that
the charges against Venie are not time-barred
and can be properly reviewed by this Court.
We now turn to the merits of Case 720.
1. Counseling his client to bribe

witnesses
{9} Venie represented L.A. on felony charg-
es which alleged that L.A. engaged in incest,
criminal sexual contact, and criminal sexual
penetration of his granddaughter (Grand-
daughter). Venie recorded a conversation he
had with L.A. on May 22, 2011 during which
they discussed confrontations L.A. had
with his son (Son), who is Granddaughter’s
father, and Granddaughter, despite a court
order prohibiting L.A. from having contact
with Granddaughter and Son.
{10} The following excerpts from the
transcript of the recorded May 22, 2011
conversation (emphasis added) provide
sufficient evidence to support the allega-
tions that Venie counseled L.A. to bribe
witnesses and offered to assist him with
delivering the bribe.

Venie: But [Son] and myself are

bending over backwards to try

and save you. ...
Page 2, lines 21-22

Venie: If you don’t lay off [Son],

you're going to end up in prison,

dying there, okay, and you’re go-

ing to end up probably getting

raped to death in prison, all right?
Page 2, line 25 to page 3, line 3

Venie: [Son], right now, is in

Arizona or on his way to Arizona,

and in his hand is paperwork that
could get me disbarred, okay?
And he could get in serious trou-
ble, as well. And—and [another
witness who had told the police
L.A. was having a sexual relation-
ship with Granddaughter] could
get in serious trouble, as well. All
three of us have decided to put
our lives at risk to save you, okay?

Page 3, lines 6-10
Venie: If [Son] turns sideways on
us, you're going to die in prison.
If [Granddaughter] turns side-
ways on us, youre going to die
in prison.

Page 3, lines 12-14
Venie: Maybe you should think—
maybe you should think about
paying them [Son and Grand-
daughter] both off, okay? Now,
even me suggesting (inaudible)
gets me disbarred. But you see how
far I'm willing to go—
L.A.: T am paying them off.

Page 12, lines 2-6
Venie: Do you see how far I'm will-
ing to go to help you? I'm willing to
put my own livelihood, everything
you see around here, on the line to
help you.

Page 12, lines 8-10
Venie: [A]Il T know is if you don’t
kiss these people’s ass and make
them happy over the next year
and a half or two while this case is
pending, they’re going to fucking
fry you for it. Okay?

Page 15, lines 10-13
Venie: You know, all these people,
every one of them could sink your
ass, and you're still antagonizing
them. Please, stop doing that.

Page 16, lines 7-9
Venie: And what I'm—and what
I'm telling you is—and I can’t
believe I'm saying this, but you
might want to just pay [Son and
Granddaughter] off, and that it.
I mean, you might want to start
thinking about (inaudible).

Page 39, lines 12-16
Venie: And (inaudible)—and if it’s
something you want to do, I can
make that happen for you and you
would never have to give it directly
to them. I would do it, and then
that would be that.

Page 39, lines 19-22

{11} The above exchanges between Venie
and L.A. support the conclusion that Venie

violated Rule 16-102(D) NMRA, which
states: “A lawyer shall not counsel a client
to engage, or assist a client, in conduct that
the lawyer knows is criminal or fraudulent
or misleads the tribunal”” Venies advice to
L.A. that he should consider paying oft his
accusers and the State’s primary witnesses
against L.A. unequivocally demonstrated
Venie’s intent to convince his client to
bribe witnesses. Not only did Venie repeat
his advice to L.A., he offered to help carry
out the bribery. Venie presciently told L.A.
that by simply counseling L.A. to bribe wit-
nesses he could be disbarred. This conduct
alone justifies disbarring Venie from the
practice of law.
2. Making misrepresentations to a

tribunal
{12} Venie made material misrepresenta-
tions to tribunals during his representation
of L.A. and at his disciplinary proceedings.
Prior to the May 22, 2011 conversation,
Venie prepared affidavits for Granddaugh-
ter, Son, and another witness based on
their statements to Venie, in which they all
claimed that L.A. was innocent of the crimes
for which he was charged. During their May
22,2011 conversation, Venie repeatedly ac-
knowledged that L.A. had committed incest
and L.A. confirmed his guilt.
{13} The following excerpts from Venie
and L.A’s May 22, 2011 conversation (em-
phasis added) provide insight into Venie’s
knowledge of L.A’s crimes.

Venie: I know what you did, okay,

and everybody knows what you

did. And everybody’s been acting

like you didnt do it. And every-

one’s been lying and saying you

didn’t do it.
Page 2, lines 14-17

Venie: [Son]—this just kills me—

[Son] can’t even take his daughter

to get counseling to try and deal

with this because if that happens,

that’s going to hurt the legal case,

all right? So [Son] is actually not

giving [Granddaughter] the help

she needs in order to help you,

all right?
Page 3, lines 15-20

Venie: And, dude, [Son]’s

lied, [L.A’s wife (Wife)] lied,

[Granddaughter]’s lied. [An-

other witness]’s getting a lie [sic].

Everyone’s doing what you want

them to do.
Page 4, lines 12-14

Venie: And I don't give a fuck how

much money [Son] owes you,

what he’s done for you is priceless.
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Okay? He got his own daughter
to lie to cover up your crime. He's
lying to cover up your crime. He’s
in Arizona right now, fucking
twisting [another witness]’s arm
to cover up your crimes.
Page 5, lines 2-6
Venie: If you—if it was my father,
Iwould not have done what [Son]
had done. I would have probably
shot your ass. Okay?
Page 6, lines 12-14
Venie: And [Son] has not only
done that, he’s really standing up
for you. Right now, as we sit here,
he’s on his way to Arizona—
L.A.: Tknow.
Venie: —to tie down the last part
of the case.
Page 6, lines 16-21
L.A.: And I'm taking the full
brunt of it over the head. He tells
me, “Well, you raped her” Well, no,
it’s far from the truth.
Page 7, line 24 to page 8, line 1
L.A.: She came to me naked.
Page 8, line 3
Venie: —you understand that’s wrong,
right?
L.A.: Its wrong. I was—I fucked
up big time.
Venie: So I don’t care if she—
that’s not a defense. All right?
Page 8, lines 6-11
Venie: In fact, it’s kind of disgust-
ing to me. All right? So—but
were—that—that horse has al-
ready left the barn. We're talking
about what everyone’s doing now.
Okay? You did what you did. All
right? I'm just trying to save you
from dying in prison. Okay?
Page 8, lines 13-18
Venie: 1 drafted up a statement
for [other witness], and—in
detail, killing the shit out of that
case—and said, “Two copies, take
it to Arizona, signed, notarized,
fingerprinted, bring it back.”
That’s what [Son] did.
Page 9, lines 14-17
Venie: But he’s told me he’s go-
ing to call me today when it’s all
signed.
Page 10, lines 4-5
L.A.: See, I begged him to—
Page 10, line 7
L.A.: —get it done about a month ago
Page 10, lines 9-10
Venie: I mean, they’re investigating
you back 40 years. You know that?

Page 10, lines 15-16

L.A.: None of this shit has never

[sic] come up before, never hap-

pened before. This deal was a

fluke. I take 100 percent of the

blame for it. I should have known

better.
Page 11, lines 7-10

L.A.: T can’t say nothing to her

because I can’t afford to make

her mad. She’s milking it to the

hilt to get what she wants, and I

know it. And that’s fine, but I can’t

give myself no defense because if

I say anything, I piss her off. I say

anything, I piss him off.
Page 11, lines 17-22

Venie: —his daughter got banged

by his father—

L.A.: Yeah.

Venie: —and he’s still standing up

for his father.

L.A.: Yeah.

Venie: So that’s pretty unusual, to

say the least. Okay?

L.A.: Yeah.
Page 29, line 19 to page 30, line 2

L.A.: T promise you, there won’t

be—me and him ain’t gonna

have another bump. It’s like I told

[Wife], I said—you know, he told

[Wife], he says, well, I forced her. I

says, “That’s a lie. She came to me

naked.” I fucked up. But I did not

g0 to her. She came to me. I can’t

say that. I can't tell [Wife] that—
Page 40, line 23 to page 41, line 3

L.A.: And it’s like—and it’s like I

told [Wife], I said, “You know, ’'m

in a—I'm against a rock” And all

I can say is, “I'm sorry. I wish it

hadn’t have happened. But what

do you want me to do?”
Page 41, lines 9-12
{14} After the May 22, 2011 conversa-
tion, Venie prepared another affidavit for
Granddaughter on August 15,2011, where
she again claimed that she and L.A. had not
had any sexual encounters. At L.A’s crimi-
nal trial in October 2012, Granddaughter
testified that L.A. had sexual contact with
her, contrary to her affidavits. Venie then
used the affidavits he had prepared for
Granddaughter to impeach her at trial.
{15} Criminal defense attorneys are
permitted to put the State to its burden of
proofand do not share in the State’s duty to
present the truth in a criminal proceeding.
United States v. Wade, 388 U.S. 218, 256-58
(1967) (White, J., dissenting in part and
concurring in part). Because a criminal

defense attorney has a duty to represent
his or her client whether or not the client
is guilty, the attorney need not present any
knowledge that he or she may have about
the truth. Id. at 257. A defense attorney
has the right to “cross-examine a prosecu-
tion witness, and impeach him if he can,
even if he thinks the witness is telling the
truth, just as he will attempt to destroy a
witness who he thinks is lying” Id. at 258.
However, although attorneys should be
encouraged to be zealous advocates, their
duty to provide diligent representation to
their clients “does not require the use of
offensive tactics or preclude the treating
of all persons involved in the legal process
with courtesy and respect” Rule 16-103
NMRA, Comm. cmt. 1.

{16} Whatis particularly disconcerting is
that Venie could have impeached Grand-
daughter with her initial statement to the
police when she denied that she had ever
had sexual relations with L.A. Instead, he
sought to corroborate Granddaughter’s
initial statement to the police with an af-
fidavit that Venie drafted for her which he
knew was perjured. Venie was permitted
to hold the State to its burden of proving
L.A’s guilt beyond a reasonable doubt,
but Venie’s advocacy was flawed and “falls
outside [the] protected behavior” of vigor-
ously representing his client. United States
v. Thoreen, 653 F.2d 1332, 1338-39 (9th Cir.
1981).

{17} Venie’s pattern of introducing false
statements to tribunals continued when
he represented L.A. during related civil
litigation. On January 7, 2014, L.A. was
acquitted of incest, criminal sexual con-
tact, and criminal sexual penetration. On
March 28, 2014, Venie sued Granddaugh-
ter, Son, two other named individuals, and
Does 1-10 (unnamed detectives and/or
other employees) of the Bernalillo County
Sheriff’s Department on L.A’s behalf, al-
leging wrongful arrest and prosecution.
L.A. was served with interrogatories from
Bernalillo County in which he was asked
to disclose any times he had been “accused
of rape, sexual assault and/or battery or
sexual misconduct of any kind during [his]
lifetime.” Venie counseled L.A. to dismiss
the case because truthful responses to the
discovery requests would be detrimental to
the merits of the case. L.A. agreed to dis-
miss the county defendants but refused to
dismiss the lawsuit against Granddaughter,
Son, and one other defendant.

{18} Venie’s relationship with L.A. ulti-
mately deteriorated. L.A. and Wife hired
another attorney to obtain an accounting
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of fees incurred and paid to Venie. L.A.
and Wife also filed an application for a
temporary restraining order and motion
for preliminary injunction alleging that
Venie was threatening them after the
lawsuit was filed, and that Venie could
potentially improperly dispose of funds
and assets belonging to them. Venie failed
to respond to the merits of the L.A. litiga-
tion, and instead focused on L.As guilt,
which Venie alleged he did not discover
until after he had filed the civil lawsuit
against L.A’s accusers. Venie claimed that
throughout his representation of L.A. in
the criminal cases, L.A. had maintained
his innocence.!

{19} Because the May 22,2011 recording
undeniably demonstrates Venie’s knowl-
edge of L.A’s guilt, we conclude there is
substantial evidence proving that Venie
introduced multiple misrepresentations
to a tribunal, and therefore Venie violated
Rules 16-303(A)(1), (A)(3), and 16-301
NMRA. During the May 22, 2011 conver-
sation, Venie stated that he knew what L.A.
did; L.A. also acknowledged Venie’s state-
ment, referring to Son, that “his daughter
got banged by his father” Nevertheless,
Venie knowingly filed a false affidavit
denying any knowledge of L.A’s guilt,
stating under oath that “[t]hroughout the
pendency of the criminal cases, [L.A.]
always told me he was innocent and that
he did not [do] the things of which he was
accused.” Venie continued to deny knowl-
edge of L.A’s guilt during an underlying
disciplinary proceeding, contrary to Rule
16-801(A) NMRA, which requires a lawyer
in connection with a disciplinary matter to
refrain from “knowingly mak[ing] a false
statement of material fact”

{20} Under Rule 16-303, lawyers are ex-
pected to exhibit candor toward tribunals.
Subsection (A)(1) provides: “[a] lawyer
shall not knowingly . . . make a false state-
ment of fact or law to a tribunal or fail to
correct a false statement of material fact or
law previously made to the tribunal by the
lawyer” In the same vein, Subsection (A)
(3) states that “[a] lawyer shall not know-
ingly . . . offer evidence that the lawyer
knows to be false”

{21} Despite knowing that L.A. had
committed incest, Venie filed a frivolous
lawsuit on L.A’s behalf alleging that L.A.
had been falsely accused and prosecuted.
Rule 16-301 states: “[a] lawyer shall not

bring or defend a proceeding, or assert or
controvert an issue therein, unless there
is a basis in law and fact for doing so that
is not frivolous . . . ” Venie did not have
a good faith basis for bringing the lawsuit
knowing that L.A. had admitted his inces-
tuous conduct with Granddaughter.

{22} Venie’s conduct also violated Rule
16-804(C) and (D) NMRA, which define
professional misconduct, inter alia, as
engaging in “conduct involving dishon-
esty, fraud, deceit or misrepresentation”
and “conduct that is prejudicial to the
administration of justice” See In re Neal,
2003-NMSC-032,997,9,134 N.M. 594, 81
P.3d 47 (per curiam) (finding a violation of
Rule 16-804(C) and (D) for making false
statements of material fact to a tribunal
when a suspended lawyer misrepresented
his ability to represent a client in court).
Venie had a duty to refrain from introduc-
ing any misrepresentations to a tribunal.
As an officer of the court, Venie was ob-
ligated to be truthful to courts of law. In
re Stein, 2008-NMSC-013, € 35, 143 N.M.
462, 177 P.3d 513 (per curiam). “Candor
and honesty are a lawyer’s stock and trade.
Truth is not a matter of convenience” Id.
(internal quotation marks and citations
omitted). Here, Venie failed to follow one
of the most basic ethical requirements
imposed upon attorneys. See Thoreen, 653
E2d at 1339 (noting that scrupulous can-
dor and truthfulness in representations of
any matter before a court is a basic ethical
requirement for attorneys).

3. Revealing client confidences

{23} In his response to L.A. and Wife’s
petition for an accounting, application for
a temporary restraining order, and motion
for a preliminary injunction, Venie stated
that L.A. “is a child molester and fraud
[who] enjoyed having sex with under-aged
female relatives in his family (and other
under-aged people), until he was finally
caught and charged with multiple counts
of incest” He also stated that L.A. “choked
[Wife] and tried to kill a witness to cover
up his multiple molestations, including
one of the witnesses who directly saw
him having sex with his granddaughter”
Venie revealed that L.A. had told him he
had engaged in “sexual intercourse with
his grand-daughter, both by force and
consensually” Venie also revealed that
L.A. had told him “he had been having
sex with multiple under-aged girls since

at least 1966” and “he had sex with other
under-aged female family members as
well” Venie concluded his response by
stating that L.A. and Wife “should not be
able to obtain equitable relief in this court
when they have behaved as child molesting
frauds for fifty years...”

{24} Rule 16-106(A) NMRA provides
that “[a] lawyer shall not reveal informa-
tion relating to the representation of a
client unless the client gives informed con-
sent, the disclosure is impliedly authorized
in order to carry out the representation or
the disclosure is permitted” under Rule 16-
106(B), but even then a lawyer may only
disclose such confidences “to the extent the
lawyer reasonably believes necessary” We
conclude that there is sufficient support to
prove that Venie violated Rule 16-106(A).
{25} Venie contends that he was justi-
fied in revealing his client’s confidences
under Rule 16-106(B)(2), (3) and (5). We
disagree. Subsection (B)(2) provides that
an attorney can reveal client confidences to
the extent necessary “to prevent the client
from committing a crime or fraud that is
reasonably certain to result in substantial
injury to the financial interests or property
of another and in furtherance of which
the client has used or is using the lawyer’s
services.” Subsection (B)(3) provides thata
lawyer may reveal confidences “to prevent,
mitigate or rectify substantial injury to the
financial interests or property of another
that is reasonably certain to result or has
resulted from the client’s commission of
a crime or fraud in furtherance of which
the client has used the lawyer’s services.”
In reviewing the context of the client’s
pleadings and Venie’s perplexing response
to them, it is evident that Venie disclosed
the sensitive information for an improper
purpose. Venie’s response was not neces-
sary to prevent L.A. from committing a
crime or fraud that would result in injury
to the financial interests or property of
another.

{26} Furthermore, under Rule 16-106(B)
(5), an attorney may reveal client confi-
dences to the extent necessary “to establish
a claim or defense on behalf of the lawyer
in a controversy between the lawyer and
the client . . . ” Regarding fee disputes, the
only disclosures an attorney is permitted
to make are those necessary “to prove the
services rendered in an action to collect it.”
Rule 16-106, Comm. cmt. 13. In defending

'Although Venie claims that throughout his representation of L.A. he only knew about L.A’s guilt of incest and not of criminal
sexual penetration, the hearing committee and the Disciplinary Board panel permissibly rejected Venie’s assertion, particularly since
none of the pleadings in the civil case made this distinction.
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himself against L.A. and Wife’s lawsuit,
Venie should have responded only with
demonstrating the amount of work he had
performed to prove that he had earned the
fees he charged them. Venie’s disclosure of
L.A’s guilt was neither relevant nor mate-
rial in “a garden-variety fee dispute,” as he
referred to the lawsuit between him and L.A.
{27} By revealing client confidences for
his own benefit, Venie “violated the sanc-
tity of the confidential relationship exist-
ing between attorney and client.” Dixon v.
State Bar of Cal., 653 P.2d 321, 328 (Cal.
1982) (in bank). The confidences that
clients share with their attorneys must be
vigorously protected as the attorney-client
relationship cultivates the trust imperative
to the attorney’s efficient representation of
the client. In re Lichtenberg, 1994-NMSC-
034,910,117 N.M. 325,871 P.2d 981 (per
curiam). Venie not only disregarded any
precautions he could have taken in disclos-
ing L.A’s confidences, such as in camera
review, he also revealed those confidences
in a public court document, which then
were printed in the Albuquerque Journal in
an article titled “Lawyer says his ex-client
is a child molester” Venie’s disclosures
threaten to undermine the profession if
clients believe they cannot trust their at-
torneys to keep their confidences.

B. Case737

{28} In Case 737, Venie raises a baseless

defense to justify converting third-party

funds to pay attorney’s fees he alleged that
his clients owed to him. He asserts that he

properly withheld third-party money as a

retaining lien.

1. Claiming entitlement to
third-party property in satisfaction
of alleged client fees owed

{29} The parents of the second client

(Parents) signed a retainer agreement with

Venie and paid him a flat fee of $10,000

to represent R.C. on felony charges. R.C.

did not sign this agreement. The retainer

agreement that Parents signed, titled

“Earned on Receipt True Retainer Agree-

ment for Pre Trial Services,” provided that

the flat fee of $10,000 was earned upon
receipt, was “not dependent upon hours of
professional services rendered by VENIE,
whether the Client’s case [was] prosecuted,
whether any appearances [were] made, or
the outcome of Client’s criminal case,” and

pertained to services up to the setting of a

trial date in the case or “pre-trial” legal ser-

vices.” (Empbhasis in original.) The retainer

agreement also contained the following
provision:

REFUNDS. . .. To the extent that

Mr. Venie is relieved, the client or

payors is [sic] entitled to a refund

of any unearned fees. To the extent

that Mr. Venie is relieved before

completion of this matter FOR

ANY REASON, all parties agree

that Mr. Venie is entitled to quan-

tum meruit, and that all parties

stipulate that $450.00 an hour is

Mr. Venie’s hourly rate. All parties

further stipulate and agree that

Mr. Venie's hourly rate of $450.00

is reasonable. This means that the

parties agree that if Mr. Venie is

relieved for ANY REASON, he will

be entitled to $450.00 per hour,

plus costs as set forth below, for

any and all work done, and any and

all costs expended or incurred, in

defense of the client.
There is no showing in the record that
Venie explained the refunds provision to
Parents or that Parents understood it.
{30} R.C’s mother wired Venie $100,000
for payment of R.C’s bond. Venie then
deposited the check with the district court
and posted R.C’s bond. R.C’s mother never
authorized Venie to use the money for any
purpose other than to post R.C’s bond.
{31} During the course of Venie’s repre-
sentation of R.C., Venie hand-delivered a
letter to R.C. in which he requested a total
of $16,050 for 33.3 additional hours of pre-
trial services. In his letter, Venie identified
work he anticipated performing and stated
that “[t]his case has gone way beyond our
initial contract and I need to be paid for
the additional (and lengthy) work that has
arisen since the start of the case” R.C., and
not Parents, signed an agreement to the
hourly charges and paid Venie $16,050.
{32} Ultimately R.C. terminated Venie’s
representation. R.C. then obtained new
counsel, who intended to file a motion to
dismiss the charges against R.C. based on
speedy trial grounds. R.C. requested re-
ceipts from Venie delineating the amount
of money that he and Parents had paid
to Venie for his legal services to prove
financial loss for the prejudice prong of
his speedy trial motion to dismiss. Venie
responded to R.C’s request by stating
that R.C. and Parents had paid a total
of $26,750, which included the $10,000
flat fee plus $700 in taxes paid by Parents

and the $16,050 paid by R.C. for 33.3
additional hours of work plus taxes, but
made no mention of any additional fees
owed. In addition, Venie did not provide
further substantive legal services after he
was terminated.

{33} R.Cl’smotion to dismiss was granted,
and his charges were dismissed with preju-
dice. R.C’s mother then called Venie’s office
to request return of the $100,000 she had
wired to Venie to post R.C’s bond. Venie
obtained the check for the $100,000 in
bond money from the district court, which
was made out in his name because he had
posted the bond. He then mailed Parents a
check for $10,829.30 along with a 35-page
invoice claiming additional fees owed to
him of $89,170.70 based on his reading
of the refunds provision from the retainer
agreement that had been signed by Parents.
Of the $89,170.70 in additional fees, over
$10,000 were allegedly incurred after Venie's
services were terminated. The invoice also
included charges for pretrial services that
should have been covered by the original
$10,000 flat fee. In a letter accompanying the
invoice, Venie claimed that he was entitled
to additional fees beyond the flat fee paid to
him because he had been backing the efforts
of R.C’s new attorney all along.

{34} Venie was not entitled to R.C’s
mother’s bond money. Based on his read-
ing of the refunds provision of the retainer
agreement, Venie unilaterally decided to
charge Parents on an hourly basis above
the flat fee they had already paid, allegedly
according to quantum meruit principles.
See Castillo v. Arrieta, 2016-NMCA-040, ¢
17,368 P.3d 1249 (observing that attorney-
client fee agreements are not enforceable
unless they are fully known to and under-
stood by the client). However, Venie was
entitled to quantum meruit only if he had
performed services for which he had yet
to be paid at the time his representation
was terminated, which was not the case
here. See Guest v. Allstate Ins. Co., 2010-
NMSC-047, € 49, 149 N.M. 74, 244 P.3d
342 (holding that an attorney who is dis-
charged is only entitled to quantum meruit
and cannot recover fees for services not
rendered). Because R.C. fired Venie during
the pretrial stage of his case, Venie did not
provide services beyond those which were
agreed upon under the retainer agreement.
{35} Furthermore, Venie entered into
only one contract with Parents that was not
signed by R.C., which was the true earned

2Although this opinion focuses on Venie’s justifications for his misconduct rather than every rule violation, we emphasize that
it is a violation of the Rules of Professional Conduct to consider a flat fee for future legal services earned upon receipt and to fail to
place such a fee in trust until it is earned. In re Yalkut, 2008-NMSC-009, 4 26, 143 N.M. 387, 176 P.3d 1119 (per curiam).
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on receipt retainer agreement for pretrial
services. Parents satisfied this agreement
upon payment of the $10,000 flat fee.
Venie argued that he had established an
hourly-based agreement with both Parents
and R.C. when he billed R.C. an additional
$16,050 for 33.3 hours of work, and that it
was not a unilateral decision to charge R.C’s
mother above the flat fee on an hourly basis.
However, the second agreement had been
signed only by R.C. and not by Parents;
therefore, Venie had no right to charge
R.C’s mother more than the $10,000 flat fee.
{36} Venie’s actions constituted conver-
sion. Conversion has been defined as “the
unlawful exercise of dominion and control
over property belonging to another in defi-
ance of the owner’s rights, or acts constitut-
ing an unauthorized and injurious use of
another’s property, or a wrongful detention
after demand has been made”” In re Yalkut,
2008-NMSC-009, ¢ 25, 143 N.M. 387, 176
P.3d 1119 (per curiam) (internal quotation
marks and citation omitted). Veni€’s actions
precisely match the definition of conver-
sion. He wrongfully exercised dominion
and control of third-party funds by placing
R.C’s mother’s bond money directly into his
personal account instead of a trust account,
contrary to Rule 16-115(A) and (E) NMRA,
due to his failure to hold third-party funds
separate from his own, particularly when
there were multiple claims to the same
funds. He also wrongfully detained the
funds after demand was made, contrary to
Rule 16-115(D), when he refused to return
all of R.C’s mother’s bond money.

{37} During his representation of the
third client, Venie again alleged entitle-
ment to third-party property to satisfy
client fees greater than those that were
actually owed to him. Venie entered into
a fee agreement with A.C. and his mother
to represent A.C. in a criminal matter. The
agreement signed by A.C. and his mother
included a refunds provision similar to the
one in Parents’ flat fee agreement in R.Cls
case. According to the agreement, A.C.
and his mother paid a flat fee retainer for
pretrial services that was capped at $7,500.
{38} A.C. ultimately filed a disciplinary
complaint against Venie, and Venie filed

a motion to withdraw as his counsel.
Thereafter, Venie sent letters to A.C. and
his mother demanding an additional pay-
ment of $3,571.60 more than the flat fee
which had already been paid to him, and
threatened to sue them ifhe did not receive
payment within ten days of the date of
the letter. Venie also sent them an invoice
which included charges for services that
were paid for by the flat fee. Finally, Venie
filed a claim of lien for $4,406.83 against
A.C’s mother’s home to fulfill the alleged
accrued fees and “for future charges which
may accrue and become delinquent”

{39} Venie alleges that he rightfully with-
held R.C’s mother’s $89,170.70 and the
$4,406.83 claim against A.C)s mother’s
home as “retaining liens” and relies on
Prichard v. Fulmer, 1916-NMSC-046, ¢
8,22 N.M. 134, 159 P. 39 for the proposi-
tion that an attorney has a right to “retain
papers or other property that might come
into his possession, or money that he in
the course of his professional employment
had collected, until all his costs and charges
against his client were paid” In Prichard,
the discussion on retaining liens is scant
because most of the analysis pertained to
charging liens, a different type of lien attor-
neys may use. See id. €4 9-14 (analyzing use
of charging liens at common law). However,
in Prichard, id. € 8, this Court cited to Weed
Sewing Mach. Co. v. Boutelle, which further
described retaining liens and explained
the proposition on which Venie relies. 56
Vt. 570, 577-78 (Vt. 1882). A retaining lien
gives an attorney the right to retain papers,
documents, and money “against his client,
assignments, or attachments, until the gen-
eral balance due him for legal services is
paid” Id. at 578 (emphasis added); accord
McKnight v. Rice, Hoppner, Brown & Brun-
ner, 678 P.2d 1330, 1335 (Alaska 1984) (“An
attorney’s lien can only attach to property
of the client”). Retaining liens can only be
used against client property or property that
was once owned by the client but then as-
signed to someone else or is now another’s
attachment property. Here, Venie assessed
liens against the property of third parties to
which his clients never claimed ownership.
In addition, Venie’s actions do not meet the

requirements of a charging lien, which only
applies to funds recovered by the attorney’s
aid, such as a judgment or settlement, and
not the private funds of a third party. Id. at
578.% Accordingly, Venie’s contention that
he was entitled to assert liens against third-
party property to fulfill alleged client fees
owed is completely erroneous.

II. CONCLUSION

{40} Venie’s misconduct is indefensible
and undoubtedly requires the most severe
possible sanction.

{41} THEREFORE,IT IS ORDERED that
effective January 18, 2017, D. Chipman
Venie is permanently disbarred from the
practice of law in New Mexico pursuant to
Rule 17-206(A)(1) NMRA;

{42} IT IS FURTHER ORDERED that
Venie shall comply with the requirements
of Rule 17-212 NMRA regarding disbarred
attorneys;

{43} IT IS FURTHER ORDERED that
Venie shall reimburse and pay restitu-
tion to R.C’s mother in the amount of
$89,170.70, plus interest in the amount of
fifteen percent (15%) per annum from July
3, 2015 until paid in full;

{44} IT IS FURTHER ORDERED that
Venie shall be enjoined from suing his for-
mer clients R.C., A.C,, and A.C’s mother
for fees to which he is not entitled;

{45} IT IS FURTHER ORDERED that
Venie shall pay costs to the Disciplinary
Board in the amount of $7,998.28 on or
before February 18, 2017. Any unpaid
balance thereafter shall accrue interest
at the statutory rate of eight and three-
fourths percent (8 %%) per annum until
paid in full, and any amount unpaid may
be reduced to a transcript of judgment.

{46} ITIS SO ORDERED.
EDWARD L. CHAVEZ, Justice
WE CONCUR:

CHARLES W. DANIELS, Chief Justice
PETRA JIMENEZ MAES, Justice
BARBARA J. VIGIL, Justice

JUDITH K. NAKAMURA, Justice

*Venie also erroneously relies on McPherson v. Cox, 96 U.S. 404 (1877) to justify these liens. In McPherson, an attorney rightfully
asserted a lien against a bond he held as trustee for the benefit of his client. Id. at 420-21. The bond was issued as security for payment
of land the client sold to third parties, which the attorney had helped recover in an equity suit for which he was hired. Id. at 414-15.
The client had agreed to pay the attorney’s fees she owed from the funds recovered from the sale of the land. Id. at 414. Therefore, in
McPherson, the attorney was legally in possession of client funds, which the client had specifically agreed to use to pay the attorney’s

fees.

22 Bar Bulletin - July 26, 2017 - Volume 56, No. 30


http://www.nmcompcomm.us/

Advance Opinions

http:/Mmww.nmcompcomm.us/

HECTOR H. BALDERAS
Attorney General
Santa Fe, New Mexico
JOHN J. WOYKOVSKY
Assistant Attorney General
Albuquerque, New Mexico
for Appellee

From the New Mexico Court of Appeals
Opinion Number: 2017-NMCA-042
No. 34,385 (filed February 6, 2017)

STATE OF NEW MEXICO,
Plaintiff-Appellee,

RAQUEL PERCIVAL,
Defendant-Appellant.

APPEAL FROM THE DISTRICT COURT OF BERNALILLO COUNTY
BENJAMIN CHAVEZ, District Judge

BENNETT J. BAUR
Chief Public Defender
Santa Fe, New Mexico

JOSEPHINE H. FORD
Assistant Public Defender
Albuquerque, New Mexico

for Appellant

Opinion
James J. Wechsler, Judge

{1} Defendant Raquel Percival was con-
victed in metropolitan court for aggra-
vated driving while under the influence
of intoxicating liquor or drugs (aggravated
DWI), contrary to NMSA 1978, Section
66-8-102 (2010, amended 2016), and
careless driving, contrary to NMSA 1978,
Section 66-8-114 (1978). She appealed to
the district court and that court affirmed
her convictions. As a basis for her appeal
to this Court, Defendant argues, as she did
in the district court, that the metropolitan
court incompletely instructed the jury with
respect to her duress defense. Defendant
also argues that the metropolitan court’s
misreading of an instruction during its
oral charge to the jury constituted funda-
mental error. We conclude that the jury
instructions as given did not constitute
either reversible or fundamental error. We
therefore affirm Defendant’s convictions.
BACKGROUND

{2} On February 16, 2012, at approxi-
mately 2:45 a.m., Albuquerque Police
Department (APD) Officer Nicholas Sheill
observed Defendant driving erratically on
Eubank Boulevard in Albuquerque, New
Mexico. He also observed that Defendant’s
license plate lamp was not functioning. He
followed Defendant’s vehicle for a short
time and then conducted a traffic stop.

{3} After approaching Defendant’s vehicle,
Officer Sheill noted an odor of alcohol ema-
nating from her person. He also observed
that Defendant had bloodshot eyes and
mildly slurred speech. Officer Sheill called
for assistance, and APD Officer Charles
Miller arrived to conduct a DWT investiga-
tion. As a result of this investigation, Officer
Miller placed Defendant under arrest for
aggravated DWI. She was also charged with
careless driving and an equipment violation.
{4} At trial, Defendant did not deny that
she was guilty of the charged offenses but
instead claimed that certain circumstances
required her to drive in violation of the
law. Specifically, Defendant testified that:
(1) she was visiting a male friend and
that she planned to spend the night at his
apartment; (2) she consumed alcohol at the
apartment; (3) after she consumed alcohol,
her friend invited another man to the apart-
ment; (4) this person’s behavior and com-
ments made her feel uncomfortable and
unsafe; and (5) fearing for her safety, she
left the house while the two men were in the
backyard. Officer Sheill stopped Defendant
shortly after she left her friend’s apartment.
{5} Defendant tendered jury instructions
that imbedded the absence of duress as an
essential element of aggravated DWI and
careless driving. The metropolitan court
refused Defendant’s tendered instructions
and instead gave, among others, UJI 14-
4506 NMRA, UJI 14-4505 NMRA, and
UJI 14-5130 NMRA.

{6} During its oral charge to the jury, the
metropolitan court read each jury instruc-
tion. While reading UJI 14-5130, the met-
ropolitan court misspoke; the result was an
incorrect articulation of the State’s burden
of proof. Defendant did not object to this
incorrect recitation of the instruction.
{7} Defendant was convicted on all charg-
es. After the district court affirmed the
convictions, Defendant filed this appeal.
STANDARD OF REVIEW AND
PRESERVATION
{8} Appellate courts review a trial court’s
rejection of proposed jury instructions de
novo, “because [the rejection] is closer to a
determination of law than a determination of
fact” Statev. Ellis,2008-NMSC-032, 14, 144
N.M. 253, 186 P.3d 245 (internal quotation
marks and citation omitted). If the alleged er-
ror has been preserved, we review for revers-
ible error. State v. Benally, 2001-NMSC-033,
€ 12,131 N.M. 258, 34 P.3d 1134. If the al-
leged error has not been preserved, we review
for fundamental error. Id. An allegation of
error is generally preserved by “[t]he tender
but refusal of an instruction[.]” Apodaca v.
AAA Gas Co., 2003-NMCA-085, € 40, 134
N.M. 77, 73 P.3d 215. “A jury instruction
which does not instruct the jury upon all
questions of law essential for a conviction of
any crime submitted to the jury is reversible
error. Ellis,2008-NMSC-032, € 14 (internal
quotation marks and citation omitted).
Reversible error also occurs “if the jury is
given two contradictory instructions, each
of which is complete and unambiguous, . . .
because it is impossible to tell if the error is
cured by the correct instruction|[.]” State v.
Parish, 1994-NMSC-073, € 4, 118 N.M. 39,
878 P.2d 988.
{9} Defendant tendered alternate jury
instructions that the metropolitan court
rejected. Defendant additionally argued that
the uniform jury instructions, without mod-
ification, could result in juror confusion. Be-
cause Defendant sufficiently preserved this
issue, we review for reversible error. With
respect to the remaining and unpreserved
issue raised by Defendant on appeal, we
review for fundamental error. See Benally,
2001-NMSC-033, ¢ 16 (“[U]npreserved
error in jury instructions is fundamental’
when it remains uncorrected, thereby al-
lowing juror confusion to persist.”).
UNIFORM JURY INSTRUCTION
14-5130
{10} UJI 14-5130 instructs on the issue
of duress, stating,

Evidence has been presented

that the defendant was forced to

under threats.
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If the defendant feared immedi-

ate great bodily harm to him-

self or another person if he did

not commit the crime and if a

reasonable person would have

acted in the same way under the

circumstances, you must find the

defendant not guilty.

The burden is on the state to

prove beyond a reasonable doubt

that the defendant did not act

under such reasonable fear.
(Footnote omitted.) In 1996, our Supreme
Court amended the use notes accompany-
ing various justification-related uniform
jury instructions to require that the absence
of the relevant consideration be added as an
essential element. See Supreme Court Order
No. 96-8300 (Oct. 30, 1996) (amending the
use notes to UJI 14-5101 to -5103 NMRA,
UJI 14-5106 NMRA, UJI 14-5110 to -5111
NMRA, U]JI 14-5120 NMRA, UJI 14-5132
NMRA, U]JI 14-5170 to -5174 NMRA, UJI
14-5180 to -5184 NMRA). However, the use
note accompanying U]JI 14-5130 was not
amended at that time and does not require
that the metropolitan court add the absence
of duress as an essential element of the
charged offense. Contra, e.g., UJI 14-5181
Use Note 1 (“If this instruction is given, add
to the essential elements instruction for the
offense charged, “The defendant did not act
in self defense. ”).
{11} An analytical distinction exists be-
tween duress and other justification-based
defenses. Compare State v. Rios, 1999-
NMCA-069, ¢ 12, 127 N.M. 334, 980 P.2d
1068 (“A defendant pleading duress is not
attempting to disprove a requisite mental
state. Defendants in that context are instead
attempting to show that they ought to be
excused from criminal liability because of
the circumstances surrounding their inten-
tional act” (citation omitted)), with State v.
Armijo, 1999-NMCA-087, € 14, 127 N.M.
594,985 P.2d 764 (“[A] claim of self defense
negates the element of unlawfulness[.]”),
and State v. Contreras, 2007-NMCA-119, €
15, 142 N.M. 518, 167 P.3d 966 (“Mistake
of fact is a defense when it negates the ex-
istence of the mental state essential to the
crime charged”” (internal quotation marks
and citation omitted)), and State v. Brown,
1996-NMSC-073, € 21, 122 N.M. 724, 931
P.2d 69 (“Like mistake and mental illness,
a state of intoxication may also negate a
required offense element[.]”). This dis-
tinction—that duress excuses intentional
conduct while the other justification-based

defenses negate an essential element of the
charged offense—supports the omission of
UJI 14-5130 from Order No. 96-8300.! As
a result, the metropolitan court did not err
in refusing Defendant’s tendered instruc-
tions unless the instructions given by the
metropolitan court failed to “instruct the
jury upon all questions of law essential for
a conviction[,]” Ellis, 2008-NMSC-032,
€ 14, or were facially erroneous, vague, or
contradictory. Parish, 1994-NMSC-073, € 4.
INTERPLAY BETWEEN THE
CHARGED OFFENSES AND DURESS
Essential Elements

{12} To secure a conviction, the state
must prove each of the essential elements
of the charged offense. State v. Osborne,
1991-NMSC-032, 4 40, 111 N.M. 654, 808
P2d 624. “When the jury is not instructed
on the essential elements of the crime, it
has not been instructed on the law ap-
plicable to the crime charged.” State v.
Kendall, 1977-NMCA-002, € 24, 90 N.M.
236, 561 P.2d 935, judgment reversed in
part by Kendall v. State, 1977-NMSC-015,
90 N.M. 191, 561 P.2d 464. The failure to
instruct on all questions of law is reversible
error. Ellis, 2008-NMSC-032, ¢ 14.

{13} Defendant argues that the metro-
politan court’s refusal to add the absence of
duress as an essential element to the charged
offenses amounts to a failure to instruct on
all essential elements. The charges against
Defendant included aggravated DWI and
careless driving. In support of her argument,
Defendant cites Parish for the proposition
that “her duress claim put the element of
unlawfulness factually at issue[.]”

{14} 1In Parish, the defendant was at-
tacked by several people while walking in
Taos, New Mexico. 1994-NMSC-073, € 2.
In response to this attack, the defendant
shot and killed one of his attackers. Id. The
defendant claimed that his actions were in
self-defense, but the jury convicted him of
voluntary manslaughter. Id. ¢ 3.

{15} The relevant statute defined “volun-
tary manslaughter” as “the unlawful killing
of a human being without malice . .. upon
asudden quarrel or in the heat of passion”
Id. € 5 (omission in original); NMSA
1978, § 30-2-3 (1994). However, the jury
instructions given by the district court did
not instruct on the question of unlawful-
ness, which is “the element of [the charged
offense] that is negated by self-defense”
Parish, 1994-NMSC-073, € 8. Because
the instructions did not instruct the jury
on an essential element of the charged of-

fense, they were erroneous. Id. § 13. Parish,
however, does not analyze a duress defense
and is therefore distinguishable from the
present case.
{16} Our Supreme Court has adopted
uniform jury instructions for both ag-
gravated DWI and careless driving. UJI
14-4506; UJI 14-4505. These jury instruc-
tions outline the essential elements of each
charge.
1. The defendant operated a mo-
tor vehicle;
2. Within three hours of driving,
the defendant had an alcohol
concentration of sixteen one-
hundredths (.16) grams or more
in [one hundred milliliters of
blood;] [or] [two hundred ten
liters of breath;] and the alcohol
concentration resulted from al-
cohol consumed before or while
driving the vehicle.
3. This happened in New Mex-
ico, on or about the ___ day of

UJI 14-4506 (footnotes omitted).

1. The defendant operated a mo-
tor vehicle on a highway;

2. The defendant operated the
motor vehicle in a careless, inat-
tentive or imprudent manner
without due regard for the width,
grade, curves, corners, traffic,
weather, road conditions and all
other attendant circumstances;
3. This happened in New Mexico,
on or about the ____ day of

UJI 14-4505 (footnotes omitted). The
metropolitan court gave UJI 14-4506 and
UJI 14-4505 in this case. A conviction for
careless driving requires a finding of intent.
See UJI 14-141 Use Note 1 (“This instruc-
tion must be used with every crime except
for the relatively few crimes not requiring
criminal intent or those crimes in which the
intent is specified in the statute or instruc-
tion”). Therefore, UJI 14-4505 must be
accompanied by UJI 14-141, which defines
“general criminal intent”” It is this general
criminal intent that is negated by certain
justification-based defenses. See, e.g, State
v. Gonzales, 1971-NMCA-007, ¢ 25, 82
N.M. 388, 482 P.2d 252 (“Intoxication may
be shown to negative the existence of the
required intent?”). As a strict liability crime,
aggravated DWI does not require criminal
intent. State v. Gurule, 2011-NMCA-042, ¢
18, 149 N.M. 599, 252 P.3d 823.

"We are uncertain as to the rationale underlying the decision to include UJI 14-5132, which addresses a defendant’s claim that
the defendant escaped from prison as a result of duress, in Order No. 96-8300. We leave this question to our Supreme Court.
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{17} As discussed above, duress and the
other justification-based defenses are not
functionally equivalent.* Duress does not
negate an element of the charged offense
but instead excuses intentional conduct.
Rios, 1999-NMCA-069, § 12. For this reason,
including additional language addressing
the absence of duress within UJI 14-4506 or
UJI 14-4505 would not negate any of the es-
sential elements required for a conviction of
either offense, or the general criminal intent
required for a conviction of careless driving.
This rationale encompasses the element of
unlawfulness raised by Defendant on appeal.
Therefore, UJI 14-4506 and UJI 14-4505 as
given sufficiently “instruct[ed] the jury upon
all questions of law essential for a convic-
tion[,]” when given in conjunction with UJI
14-5130. Ellis, 2008-NMSC-032, ¢ 14.
Facially Erroneous, Vague, or
Contradictory Jury Instructions

{18} Because the instructions given
instructed on all questions of law, they
constitute reversible error only if they are
facially erroneous, vague, or contradictory.
Parish, 1994-NMSC-073, € 4. A jury in-
struction is facially erroneous if it presents
an incurable problem. State v. Cabezuela,
2011-NMSC-041, € 21, 150 N.M. 654,
265 P.3d 705; Parish, 1994-NMSC-073,
¢ 4. A jury instruction is vague, or am-
biguous, if it is subject to more than one
interpretation. Parish, 1994-NMSC-073,
¢ 4. None of these conditions applies to
the uniform jury instructions given in
this case. Contradictory jury instructions
constitute reversible error if each instruc-
tion “is complete and unambiguous . . .
because it is impossible to tell if the error
is cured by the correct instruction[,]” or
if “a reasonable juror would have been
confused or misdirected” Id. However,
in determining whether jury instructions
are contradictory, the “instructions must
be considered as a whole[.]” Id. (internal
quotation marks and citation omitted).
{19} UJI 14-4506 and UJI 14-4505 as
given outline the essential elements re-
quired to convict Defendant of aggravated
DWT and careless driving respectively. UJI
14-5130 as given outlines conditions under
which Defendant’s duress defense would
(1) excuse her conduct and (2) require
a finding of not guilty. See UJI 14-5130
(“If the defendant feared immediate great
bodily harm to himself or another person
if he did not commit the crime and if a
reasonable person would have acted in
the same way under the circumstances,

you must find the defendant not guilty”).
Intuitively, jurors need not consider a
duress defense if they find that the state
did not prove all of the elements of the
underlying offenses beyond a reasonable
doubt. Cf. State v. James, 1971-NMCA-156,
€ 18, 83 N.M. 263, 490 P.2d 1236 (noting
that an outright finding of not guilty by a
jury negates the jury’s need to analyze the
defendant’s insanity defense), overruled
in part by State v. Victorian, 1973-NMSC-
008, € 12, 84 N.M. 491, 505 P.2d 436.
{20} For this reason, UJI 14-5130 does
not contradict either UJI 14-4506 or UJI
14-4505. Instead, UJI 14-5130 is a neces-
sary and complementary second step if a
jury concludes that a defendant is guilty
beyond a reasonable doubt of each essen-
tial element outlined in UJI 14-4506 or UJI
14-4505. This two-step process would not
confuse a reasonable juror.

{21} In both her brief in chief and reply
brief, Defendant makes reference to our
Supreme Court’s holding in Parish, which
provides that “an erroneous instruction
cannot be cured by a subsequent correct
one[.]” 1994-NMSC-073, € 4 (internal
quotation marks and citation omitted).
This rule requires, of course, that the in-
struction at issue actually be erroneous as
a matter of law. Because the instructions
given in this case are not facially errone-
ous, vague, or contradictory, they do not
constitute reversible error.

ORAL CHARGE TO JURY

{22} Defendant additionally argues that
the metropolitan court’s misreading of UJI
14-5130 in its oral charge to the jury con-
stitutes fundamental error. “[U]npreserved
error in jury instructions is ‘fundamental’
[only] when it remains uncorrected|[.]”
Benally, 2001-NMSC-033, € 16.

{23} The metropolitan court read each
instruction aloud to the jury. While doing
so, it misspoke, stating “[t]he burden is
on the state to prove beyond a reasonable
doubt that the defendant acted under such
reasonable fear” instead of “[t]he burden
is on the state to prove beyond a reason-
able doubt that the defendant did not act
under such reasonable fear” UJI 14-5130
(emphasis added). This misstatement
could result in juror confusion as to the
State’s burden of proof.

{24} However, our review of the record
leads us to believe that this error was cor-
rected by the correct articulation of the
State’s burden in the written jury instruc-
tions. As noted by the metropolitan court

prior to its oral recitation of the instruc-
tions to the jury, “You do not have to take
notes on this, because this packet that 'm
going to read from will actually be given
to you to take back to the jury room”
{25} In Statev. Armendarez, 1992-NMSC-
012,911,113 N.M. 335, 825 P.2d 1245, the
prosecutor erroneously recited the mens rea
requirement in a first degree murder case.
The defendant did not object at trial but
argued fundamental error on appeal. Id.
Our Supreme Court held that the written
copies of jury instructions were sufficient
to overcome any potential prejudice caused
by the prosecutor’s misstatement and noted
that jurors are presumed to follow the writ-
ten instructions. Id. § 13; see State v. Smith,
2001-NMSC-004, € 40, 130 N.M. 117, 19
P.3d 254 (“Juries are presumed to have fol-
lowed the written instructions.”).

{26} In a different context, this Court re-
cently held that “the purpose of written jury
instructions relates directly to the [limited]
ability of jurors to remember oral instruc-
tions once they have retired to the jury
room.” State v. Ortiz-Castillo,2016-NMCA-
045, € 12, 370 P.3d 797. This purpose is
consistent with other New Mexico cases
requiring that written jury instructions be
provided in order to “properly enunciate
the law on the subject” Territory v. Lopez,
1884-NMSC-012, 94 10,3 N.M. 156, 2 P. 364;
see State v. Greenlee, 1928-NMSC-020, € 27,
33 N.M. 449, 269 P. 331 (“Since 1880 it has
evidently been the legislative policy that
there should be an authoritative record to
which the jurors might refer to avoid misap-
prehension or differences of opinion[.]”).
{27} The metropolitan court’s written
instruction on duress, which was available
during the jury’s deliberations, correctly
articulated the State’s burden with respect
to Defendant’s claim of duress. We thus
conclude that the metropolitan court’s
misstatement did not go “uncorrected”
such that fundamental error occurred.
Benally, 2001-NMSC-033, € 16; see, e.g.,
People v. Prieto, 66 P.3d 1123, 1142 (Cal.
2003) (“[TThe misreading of a jury instruc-
tion does not warrant reversal if the jury
received the correct written instructions.”).
CONCLUSION

{28} For the foregoing reasons, we affirm.

{29} IT IS SO ORDERED.
JAMES J. WECHSLER, Judge
WE CONCUR:

JONATHAN B. SUTIN, Judge
M. MONICA ZAMORA, Judge

“Defendant’s brief in chief and reply brief liken self-defense and duress by misquoting Rios, 1999-NMCA-069, € 12. Rios does not
equate self-defense and duress as implied by Defendant.
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Opinion
Michael E. Vigil, Judge

{1} The New Mexico Taxation and Rev-
enue Department, Motor Vehicle Division
(MVD), revoked Driver Juan Antonio
Ochoa Barraza’s license under the Implied
Consent Act, NMSA 1978, §§ 66-8-105 to
-112 (1978, as amended through 2015),
and Driver appealed to the district court.
Instead of hearing the case in its appellate
capacity, the district court, on its own mo-
tion converted the case into a petition for
writ of mandamus, arising under its origi-
nal jurisdiction, and denied mandamus
relief. We conclude that the district court
erred in converting the appeal into a peti-
tion for writ of mandamus, and remand
the case to the district court to decide the
case as an appeal.

BACKGROUND

{2} Bernalillo County Sheriff’s Deputy
Jason Foster stopped Driver for failing to
maintain a traffic lane. Upon seeing that
Driver had bloodshot, watery eyes, and
smelling the odor of an alcoholic beverage
coming from the vehicle, Deputy Foster
told Driver to exit the vehicle, whereupon
he noted an odor of alcohol coming from
Driver’s person. Driver told Deputy Foster
that he spoke Spanish, and Deputy Foster
called for a Spanish-speaking deputy
before giving Driver field sobriety tests.

Deputy Jareno responded and translated
the instructions given by Deputy Foster
to Driver. Driver failed the field sobriety
tests, and Deputy Foster arrested Driver
for driving while under the influence of in-
toxicating liquor or drugs (DWI). NMSA
1978, § 66-8-102 (2010, amended 2016).
{3} Although Deputy Jareno was present,
Deputy Foster read the implied consent ad-
visory to Driver in English. Deputy Foster
informed Driver that he was under arrest
for DW1and that the Implied Consent Act
required him to submit to a breath or blood
test, or both, to determine the alcohol or
drug content of his blood. Deputy Foster
further informed Driver that if he took the
test, he had a right to take an additional test
of his choosing, together with the right to
a reasonable opportunity to arrange for a
physician, licensed nurse, laboratory tech-
nician or technologist employed by a hos-
pital or physician to perform the additional
test, the cost of which would be paid by the
law enforcement agency. Deputy Foster
then asked Driver if he agreed to a breath
test, and Driver said, “No.” Deputy Foster
then advised Driver that if he refused, he
would lose his driver’s license for one year
and that, if he was convicted, he could
receive an enhanced sentence due to the
refusal. Deputy Foster asked Driver, having
that in mind, did he now agree to take the
tests, and Driver again answered, “No.”

{4} Deputy Foster issued Driver a notice
of revocation of his driver’s license for one
year, and of his right to an administrative
hearing before MVD to contest the revoca-
tion. Sections 66-8-111(B) and 66-8-111.1.
Driver’s request for an administrative
hearing was granted. The notice of the
hearing specified that one of the issues to
be decided was whether Driver “refused to
submit to requested breath and/or blood
testing, after having been advised that
failure to submit could result in revocation
of [Driver’s] privilege to drivel[.]”

{5} A hearing was held before MVD
hearing officer Jane Kircher pursuant to
Section 66-8-112. After considering the
testimony, Kircher set forth the evidence in
detail to support her factual determination
that Driver spoke English and understood
the implied consent advisory given in
English by Deputy Foster, including the
consequences of refusing the requested
tests. Kircher therefore rejected Driver’s
argument that the due process protected
by ArticleII, Section 18 of the New Mexico
Constitution and cases addressing the giv-
ing of Miranda warnings in Spanish to a
Spanish-speaker required Deputy Foster to
read or give the implied consent advisory
to Driver in Spanish. Kircher found that
Driver “refused to submit to a requested
chemical test after he was properly advised
that he would lose his privilege to drive
if he refused the test[,]” and entered an
order sustaining the revocation of Driver’s
license for one year. Driver was advised of
his right to appeal and seek review of the
revocation in the district court.

{6} Driver appealed MVD’s revocation
of his driver’s license to the district court.
See § 66-8-112(H); Rule 1-074(A) NMRA
(setting forth the procedure for an appeal
from an administrative agency to the dis-
trict court “when there is a statutory right
of review to the district court”). In his
statement of issues on appeal, Driver ar-
gued that even if he spoke English at some
level, there was no way to gauge his actual
understanding of what Deputy Foster told
him, and because Deputy Jareno was pres-
ent and able to translate, the implied con-
sent advisory should have been given to
him in Spanish, his native language. Driver
also argued that Deputy Foster’s failure to
give the implied consent advisory in Span-
ish violates the due process protected by
Article II, Section 18 of the New Mexico
Constitution. MVD responded that the
evidence supported the hearing officer’s
finding that Driver understood English
and the implied consent advisory.
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{7} The district court recognized that
the case before it was an appeal from
MVD’s decision revoking Driver’s license.
However, because the district court ruled
that MVD had no jurisdiction to rule on
Driver’s due process argument, the district
court also concluded it had no jurisdic-
tion to decide the appeal. In making this
determination, the district court referred
to our decision in Maso v. New Mexico
Taxation ¢ Revenue Dep’t, 2004-NMCA-
025, 135 N.M. 152, 85 P.3d 276, affirmed,
2004-NMSC-028, 136 N.M. 161, 96 P.3d
286. Without notice to the parties and on
its own motion, the district court then
construed the appeal as a petition for writ
of mandamus, and, finding no basis to
issue a writ of mandamus, denied relief.
Driver appeals.

ANALYSIS

{8} This case requires us to determine
whether the relevant portion of Section 66-
8-112 grants authority to MVD to decide
Driver’s due process claim in an adminis-
trative hearing under the Implied Consent
Act. This is a question of law that we review
de novo. See Schuster v. N. M. Dep’t of
Taxation ¢ Revenue, 2012-NMSC-025, €
9,283 P.3d 288 (stating “[w]hether MVD
must conclude that the arrest of a driver
for DWT is constitutional before revoking
a driver’s license requires” that Section
66-8-112 be interpreted, and that ‘statu-
tory interpretation’ presents a question of
law that is reviewed de novo); Martinez v.
N.M. State Eng’r Office, 2000-NMCA-074,
920,129 N.M. 413,9 P.3d 657 (stating that
determining what issues may be decided
by the state personnel board under the
applicable statutory scheme presents a
question of law). “When reviewing a stat-
ute, [appellate courts] must give effect to
the Legislature’s intent by first looking at
the plain language of the statute, giving the
words their ordinary meaning, unless the
Legislature indicates a different one was
intended.” Schuster, 2012-NMSC-025, ¢
9 (internal quotation marks and citation
omitted).

{9} A person whose license is revoked
under the Implied Consent Act may con-
test the revocation by requesting a hearing
within ten days after receiving the notice of
revocation. Section 66-8-112(B). Section
66-8-112(E) provides that the hearing
“shall be limited” to consideration of five
issues. See id. (“The hearing shall be lim-
ited to the issues: (1) whether the law en-

forcement officer had reasonable grounds
to believe that the person had been driving
a motor vehicle within this state while
under the influence of intoxicating liquor
or drugs; (2) whether the person was ar-
rested; (3) whether this hearing is held
no later than ninety days after notice of
revocation; and either (4) whether: (a)
the person refused to submit to a test
upon request of the law enforcement of-
ficer; and (b) the law enforcement officer
advised that the failure to submit to a test
could result in revocation of the person’s
privilege to drive; or (5) whether: (a) the
chemical test was administered pursuant
to the provisions of the Implied Consent
Act; and (b) the test results indicated
an alcohol concentration in the person’s
blood or breath of eight one hundredths
or more if the person is twenty-one years
of age or older, four one hundredths or
more if the person is driving a commercial
motor vehicle or two one hundredths or
more if the person is less than twenty-one
years of age”). Sections 66-8-112(F) and
(G) provide that the revocation may be
sustained only if the hearing officer makes
an affirmative finding as to each issue. A
person adversely affected by a decision of
MVD may then seek review in the district
court. Section 66-8-112(H).

{10} As discussed above, the district
court relied upon Maso in arriving at its
ruling. In Maso, the driver conceded that
he received the notice of revocation, but
he failed to make a timely request for a
hearing. 2004-NMCA-025, € 1. MVD de-
nied his request for a hearing. Id. € 5; see
66-8-112(B) (“Failure to request a hearing
within ten days shall result in forfeiture of
the person’s right to a hearing”). The driver
appealed to the district court asserting
that, because the notice was in English, and
he only understood Spanish, the notice
did not comport with due process, and
he should have been granted a hearing,
notwithstanding his lack of timeliness.
Maso, 2004-NMCA-025, €6 1, 6. The
district court rejected the driver’s due
process argument, and this Court granted
the driver’s request for certiorari review of
the district court decision. Id. 9 6. We con-
cluded that, because Section 66-8-112(E)
provides that the hearing “shall be limited”
to the consideration of specific issues, and
the driver’s argument that due process
required the notice of revocation to be
given to him in Spanish is not included

in those issues, MVD had no jurisdiction
to consider the driver’s argument. Maso,
2004-NMCA-025, ¢ 12.! We addition-
ally concluded that because MVD had
no jurisdiction to decide the issue raised
by the driver, the district court had no
appellate jurisdiction to decide the issue.
Id. € 13; see Nesbit v. City of Albuquerque,
1977-NMSC-107, € 10, 91 N.M. 455, 575
P2d 1340 (concluding that a district court
has no jurisdiction to consider an issue on
appeal from an administrative agency that
decided the issue without jurisdiction to
do so).

{11} However, we also noted in Maso that
the district court had authority to consider
the driver’s due process argument under
its original jurisdiction. 2004-NMCA-
025, ¢ 14. Invoking logic and principles
of judicial economy, we construed the
driver’s appeal to the district court as in
the nature of a petition for writ of man-
damus, and the appeal before us as an ap-
peal from the denial of a petition for writ
of mandamus. Id. € 15. We then affirmed
the district court on the merits, conclud-
ing that due process does not require that
written notice of revocation be given to a
Spanish-speaking driver in Spanish. Id. €9
18-21. On certiorari, our Supreme Court
affirmed the merits of the due process issue
without addressing any of the procedural
or jurisdictional issues we had decided.
Maso, 2004-NMSC-028, 94 9, 13-15.
{12} Driver and MVD both ask us to
consider the applicability of Schuster,
2012-NMSC-025. One of the questions
that must be affirmatively answered be-
fore MVD can revoke a driver’s license
under Section 66-8-112(E)(2) is whether
“the person was arrested.” Id. In Schuster,
the issue before our Supreme Court was
whether the Legislature intended a find-
ing that a driver was “arrested” to include
a finding that the driver’s arrest was con-
stitutional. 2012-NMSC-025, ¢ 15. Our
Supreme Court answered the question in
the affirmative, holding, “the plain mean-
ing of the word ‘arrest’ means an arrest
that complies with the protections of the
Fourth Amendment to the United States
Constitution, and Article II, Section 10 of
the New Mexico Constitution” Schuster,
2012-NMSC-025, ¢ 18. It therefore con-
cluded that “an arrest and the underlying
police activity leading to the arrest, must
be constitutional before a driver’s license
can be revoked under the Implied Consent

"We also note here that whether a driver requests a timely hearing is not included in the five issues that may be considered by a
hearing officer under Sections 66-8-112(E) and (F).
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Act? Id. The Court recognized that to con-
clude otherwise, that the Implied Consent
Act allows an unconstitutional arrest to
result in the revocation of a driver’s license,
would call into question the constitution-
ality of the Implied Consent Act. Id. €9
17-18.

{13} Referring to our decision in Maso,
the driver in Schuster also argued that the
district court must consider the constitu-
tionality of an arrest under its original ju-
risdiction and not for substantial evidence
under its appellate jurisdiction. Schuster,
2012-NMSC-025, € 20. Our Supreme
Court disagreed and held that because
“MVD must rule on the constitutionality
of an arrest” before revoking a driver’s
license under the Implied Consent Act,
Maso was not controlling. Schuster, 2012-
NMSC-025, €9 20, 22. Significantly, the
Court noted that Maso “stands for the
legal proposition that any constitutional
challenge beyond MVD’s scope of statu-
tory review is brought for the first time in
district court under its original jurisdic-
tion” Schuster, 2012-NMSC-025, € 21.
{14} Both parties argue that Schuster is
controlling in this case, and we agree. Prior
to revoking Driver’s license, Kircher was
required to affirmatively answer whether
Driver “refused to submit to a test upon
request” and whether Deputy Foster “ad-
vised that the failure to submit to a test
could result in revocation of [Driver’s]
privilege to drive[.]” Section 66-8-112(E)
(4)(a), (b). Driver specifically argued that
because his primary language is Spanish,
due process required that Deputy Foster
give him the implied consent advisory in
Spanish to ensure that Driver understood
the advisory and validly refused to submit
to the test.

{15} In Schuster, our Supreme Court
concluded that MVD was both authorized
and required to answer constitutional
questions arising from the language of
Section 66-8-112(E)(2). 2012-NMSC-
025, € 19. We see no need to depart from
that rationale. A driver’s license is an
“important, protectible right,” Stevens v.
N.M.Transp. Dep’t, 1987-NMCA-095, ¢
12, 106 N.M. 198, 740 P.2d 1182, subject
to due process protections. Maso v. N.M.
Taxation & Revenue Dep’t, 2004-NMSC-
028,910,136 N.M. 161,96 P.3d 286 (“Due
process requires notice and an opportunity
for a hearing before the State can suspend
or revoke a persons driver’s license”). It

appears an open question whether due
process requires that a non-English speak-
ing driver fully understand the implica-
tions of his or her refusal to submit to a
breath- or blood-alcohol test upon request.
In accordance with Schuster, we conclude
that MVD must answer this constitutional
question in determining whether it can
answer the questions posed by Section 66-
8-112(E)(4) in the affirmative. Following
MVD’s ruling on the matter, the district
court must, on appeal, hear and decide the
question in its appellate capacity and not
under its original jurisdiction. Schuster,
2012-NMSC-025, € 22.

{16} Whether the district court is acting
under its original jurisdiction in manda-
mus or its appellate capacity, it has very
real consequences. When the district court
sits in its appellate capacity, Section 66-8-
112(H) directs that it is “to determine only
whether reasonable grounds exist for revo-
cation [of the driver’s license] based on the
record of the administrative proceeding”
In its appellate capacity, the standard of
review that the district court applies is:
(1) whether MVD acted fraudulently,
arbitrarily, or capriciously; (2) whether
MVD?’s decision is supported by substan-
tial evidence; (3) whether MVD’s action
is outside the scope of its authority; or (4)
whether MVD’s action was otherwise not
in accordance with law. Rule 1-074(R). On
the other hand, “[m]andamuslies only . ..
where, on a given state of facts, [a] public
officer has a clear legal duty to perform the
actand there is no other plain, speedy, and
adequate remedy in the ordinary course
of the law” Mimbres Valley Irrigation Co.
v. Salopek, 2006-NMCA-093, ¢ 11, 140
N.M. 168,140 P.3d 1117. “The writ applies
only to ministerial duties and it will not lie
when the matter has been entrusted to the
judgment or discretion of the public offi-
cer.” Id. Thus, very different considerations
and standards apply as to how a district
court is to treat the law and facts before it,
depending on whether the district court
is acting in its appellate jurisdiction or in
its original mandamus jurisdiction.

{17} There are also additional conse-
quences. When the district court sits in its
appellate capacity and issues a final order
ina MVD driver’s license revocation case
such as this, there is no right to a further
appeal in this Court. Rather, a timely peti-
tion for a writ of certiorari must be filed in
this Court, which is granted or denied at

the discretion of the Court. Rule 1-074(V);
Rule 12-505 NMRA. Driver did not file a
petition for certiorari, and even if we could
consider Driver’s docketing statement as
such a petition, it was not timely, and we
would not have jurisdiction. See Bransford-
Wakefield v. N.M. Taxation ¢ Revenue
Dept, 2012-NMCA-025, €9 9, 16, 18, 274
P.3d 122 (stating that “the timely filing of
a petition for a writ of certiorari” within
thirty days of the district court’s final order
to be reviewed “is a mandatory precondi-
tion” to our exercise of jurisdiction, and
while a docketing statement can substitute
for a petition for writ of certiorari, it must
also be filed within thirty days of the order
to be reviewed). On the other hand, when
the district court acts under its original
jurisdiction, an aggrieved party has a right
to appeal to this Court by filing a timely
notice of appeal in the district court and a
timely docketing statement in this Court.
Rule 12-202 NMRA; Rule 12-208 NMRA.
In fact, due to the confusion caused by the
district court’s action, and whether Driver
was required to file a petition for writ of
certiorari or had properly filed a notice of
appeal, we issued an order to show cause
why this appeal should not be dismissed.
See Smith v. City of Santa Fe, 2007-NMSC-
055, ¢ 10, 142 N.M. 786, 171 P.3d 300
(stating that an appellate court may raise a
question of jurisdiction on its own motion,
and lack of jurisdiction at any stage must
be resolved before proceeding further).
The parties’ responses to the order to show
cause provided us with valuable insights in
disposing of this appeal.

{18} We therefore conclude that the dis-
trict court erred in converting the admin-
istrative appeal before it into a petition for
writ of mandamus arising under its origi-
nal jurisdiction and that the order of the
district court must therefore be reversed.
We remand the case to the district court
for consideration in its appellate capacity.
CONCLUSION

{19} The order of the district court is
reversed, and the case is remanded to the
district court for further proceedings in
accordance with this opinion.

{20} ITIS SO ORDERED.
MICHAEL E. VIGIL, Judge
WE CONCUR:

JAMES J. WECHSLER, Judge
JONATHAN B. SUTIN, Judge

28 Bar Bulletin - July 26, 2017 - Volume 56, No. 30


http://www.nmcompcomm.us/

http:/Mmww.nmcompcomm.us/

Advance Opinions

HECTOR H. BALDERAS
Attorney General
Santa Fe, New Mexico
RICHARD BUSTAMANTE
Special Assistant Attorney General
Albuquerque, New Mexico
for Appellant

From the New Mexico Court of Appeals
Opinion Number: 2017-NMCA-044
No. 34,845 (filed February 14, 2017)

STATE OF NEW MEXICO UNINSURED EMPLOYERS’ FUND,
Petitioner-Appellant,

GREG GALLEGOS, a/k/a GREG McCOOL, d/b/a MONSTER CONSTRUCTION &
ROOFING,
Respondent-Appellee.

APPEAL FROM THE DISTRICT COURT OF BERNALILLO COUNTY
VICTOR S. LOPEZ, District Judge

GREG GALLEGOS
Albuquerque, New Mexico
Pro Se Appellee

Opinion
J. Miles Hanisee, Judge

{1} The State of New Mexico Uninsured
Employers’ Fund (the UEF), administered
by the Workers’ Compensation Adminis-
tration (WCA), appeals from the district
court’s refusal to reinstate the UEF’s twice-
dismissed petition for entry of judgment
(the 2006 Petition)' against Respondent
Greg Gallegos. The 2006 Petition was
brought to enforce a supplementary
compensation order issued by a Workers’
Compensation Judge (WC]J) requiring
that Respondent repay the UEF funds ex-
pended on Respondent’s behalf for benefits
owed to his injured employee. Both prior
dismissals, the most recent of which was
in 2008 (2008 Dismissal), were occasioned
by the UEF’s failure to diligently prosecute
the 2006 Petition. We affirm and take this
opportunity to clarify applicable law.
BACKGROUND

{2} In 2004 Respondent’s employee
(Worker) was injured on the job and filed
a claim for benefits under the Workers’
Compensation Act (the Act). The WCA
determined that Worker was eligible for
benefits but that Respondent did not
have workers’ compensation insurance

coverage as required by state law. Media-
tion was held, of which Respondent was
notified but failed to attend. Afterward, a
recommended resolution was submitted
to the WCA by the mediator. In it, the
mediator advised that Respondent was
in default with respect to Worker’s claim
and recommended that Worker receive
retroactive compensation, as well as con-
tinuing medical care. Respondent received
the recommended resolution via certified
mail on December 28, 2004, yet lodged no
objection to its contents.

{3} Because Respondent lacked work-
ers’ compensation insurance coverage,
the UEF paid Worker’s medical bills and
indemnity payments. On February 18,
2005, the UEF sued Respondent, seek-
ing reimbursement of all monies paid by
the UEF related to Worker’s 2004 claim.
Following additional mediation confer-
ences in April and June of 2005, which
Respondent again failed to acknowledge or
attend, a second recommended resolution
was issued that specifically recommended
that Respondent be required to reimburse
the UEF $16,222.26.

{4} In November 2005 a WC]J held a hear-
ing, of which Respondent was personally
notified but did not attend. On November
21,2005, the WCJ issued a supplementary

compensation order finding Respondent
in default and ordering Respondent to
repay the UEF $16,222.26 in one lump sum
by December 22, 2005, after which (and in
the absence of payment by Respondent)
the UEF was authorized to “proceed to the
district court for an enforcement order”
{5} As authorized by and based on Re-
spondent’s failure to comply with the
WCJ’s order, the UEF filed the 2006 Peti-
tion on June 20, 2006. The 2006 Petition
was brought under NMSA 1978, Section
52-5-10 (1990) and sought “entry of an
executable judgment enforcing the [s]
upplementary [c]Jompensation [o]rder
in the amount of $16,222.26, interest, at-
torney[] fees and costs, and . . . any other
appropriate sanction[.]” Respondent filed
a pro se answer on July 25, 2006, asserting
that (1) he “was not notified of hearings
... and was not able to contest any part
of the case[,]” and (2) “[s]ome facts are
questionable[.]”

{6} On March 13,2007, the district court,
acting sua sponte, dismissed the UEF’s
2006 Petition for lack of prosecution
because “no significant action [had] been
taken in 180 or more days in connec-
tion with any and all pending claims[.]”
The dismissal was without prejudice and
informed the parties that either could
move for reinstatement within thirty days.
Fifteen days later, the UEF moved to rein-
state the 2006 Petition, maintaining that
the UEF experienced “some difficulty in
finding . . . Respondent, but served him in
June, 2006, at home; a copy of the service
was sent to the [c]ourt, but apparently
[was] lost” The UEF’s motion to reinstate
reiterated that its action was one “to en-
force the judgment of the [WCA.]” The
district court reinstated the 2006 Petition
on March 29, 2007.

{7} On April 24, 2008, after another year
had passed, in which the case again lan-
guished, a newly assigned district court
judge once more dismissed the 2006 Peti-
tion for lack of prosecution. Again, dis-
missal was sua sponte, without prejudice,
and permitted reinstatement to be sought
within thirty days. This time, the UEF did
not move to renew its collection effort
against Respondent in district court.

{8} On February 9, 2015—nearly seven
years later, and following an internal
audit that revealed the UEF had never
completed its collection action against
Respondent—the UEF filed a motion to

'Because Respondent failed to file an answer brief or respond to this Court’s ensuing Order to Show Cause, this case was submit-

ted only on the UEF’s brief in chief.

Bar Bulletin - July 26, 2017 - Volume 56, No.30 29


http://www.nmcompcomm.us/

http:/Mww.nmcompcomm.us/

Advance Opinions

reinstate (the 2015 Motion to Reinstate)
the 2006 Petition under Rule 1-041(E)(2)
NMRA. In the motion, the UEF argued
that it could demonstrate “good cause for
reinstatement” and asserted that “the UEF
is a state government entity which does
not have a statute of limitations period by
which it must file a reimbursement-related
cause of action[.]”

{9} The UEF concurrently sought to
amend the 2006 Petition, enumerating
thirteen points that related to the WCA
proceedings in 2004 and 2005 and also no-
tifying the district court that Respondent
had changed his name. Amendments to
the 2006 Petition did not affect its primary
mission: “entry of an executable judgment
against Respondent[.]” Notably, both 2015
UEF pleadings were filed under the origi-
nal 2006 docket number.

{10} Respondent filed a pro se answer
to the UEF’s 2015 Motion to Reinstate
denying entirely any liability to the UEE.
In his answer, Respondent stated: “[(1)]
this case was dismissed in 2005-6[,]” and
“[(2) Worker] fabricated with the help of
his attorney all the substance of [this] case,
all to establish employment. [Worker] was
not an employee”

{11} The district court held a hearing
on April 22, 2015, at which the UEF and
Respondent appeared. That same day, the
district court issued an order denying the
UEF’s 2015 Motion to Reinstate based
upon the UEF’s “tardiness” and “fail[ure]
to comply with Rule 1-041(E)[.]”

{12} On May 7, 2015, the UEF filed a
motion to reconsider pursuant to Rule
1-059(E) NMRA. In it, the UEF argued
that: (1) “ ‘passage of time’ [was] not
an appropriate basis on which to deny
reinstatement” and that “ ‘good cause’ is
the only relevant factor to apply”; (2) the
district court was obligated to reinstate
the UEF’s 2006 Petition because Section
52-5-10(B) imposes a mandatory require-
ment that the district court enter a default
judgment against Respondent; and (3) the
district court’s refusal to reinstate the 2006
Petition would “hinder the UEF’s ability to
carry forth and enforce the default judg-
ment order of the WCA[,]” an outcome
that would be “contrary to law, an abuse of
discretion|[,] and leads to absurd results”
On May 13, 2015, again relying on Rule

1-041(E), or in the alternative the district
court’s “inherent power” to “dismiss a
cause of action for failure of a plaintiff or
petitioner to timely prosecute the mat-
ter[,]” and additionally because it found
that the UEF had “shown no circumstances
under Rule 1-060(B) [NMRA] ... to justify
re-opening[,]” the district court denied
the UEF’s motion to reconsider. The UEF
timely appealed.
DISCUSSION
{13} On appeal, the UEF argues that
the district court abused its discretion by
denying the UEF’s 2015 Motion to Re-
instate the 2006 Petition. First, it asserts
that “good cause” supported reinstatement
of the 2006 Petition and that the district
court, which denied the UEF’s motion
based on its “tardiness,” failed to apply the
correct standard of review. Second, the
UEF relies on the Act’s enforcement provi-
sion, Section 52-5-10(B), which mandates
entry of judgment by the district court
upon petition by the WCA director, as
well as the absence of an applicable statute
of limitations restricting the time within
which the UEF may enforce an order of
reimbursement issued by the WCA. We
address each of the UEF’s arguments in
turn.
I. The District Court Did Not

Abuse Its Discretion by

Denying the UEF’s 2015 Motion

to Reinstate the 2006 Petition
{14} The UEF argues that the district
court applied an incorrect standard in
denying reinstatement of the 2006 Petition.
According to the UEEF, the district court’s
reliance on “tardiness” to deny the UEF’s
2015 Motion to Reinstate was error and
contrary to our precedent. It contends,
instead, that “good cause” is the sole appli-
cable determinative criteria. We disagree.
{15} We review a district court’s answers
to questions of law, including those that
interpret Rules of Civil Procedure, de novo.
Bankers Trust Co. of Cal., N.S. v. Baca,
2007-NMCA-019, ¢ 3, 141 N.M. 127, 151
P.3d 88. Regarding procedural rules, “we
apply the same canons of construction as
applied to statutes and, therefore, interpret
the rules in accordance with their plain
meaning” Gilmore v. Duderstadt, 1998-
NMCA-086, § 44, 125 N.M. 330, 961 P.2d
175. “We first look to the language of the

rule” Frederick v. Sun 1031, LLC, 2012-
NMCA-118, ¢ 17, 293 P.3d 934 (internal
quotation marks and citation omitted).
“If the rule is unambiguous, we give effect
to its language and refrain from further
interpretation.” Id. (internal quotation
marks and citation omitted). We review a
district court’s decision to dismiss a case
for inactivity and its denial of a motion
to reinstate for an abuse of discretion.
See Summit Elec. Supply Co. v. Rhodes ¢
Salmon, P.C., 2010-NMCA-086, 49 6, 9,
148 N.M. 590, 241 P.3d 188.

{16} Rule 1-041(E)(2) provides, in
pertinent part, that when an action is dis-
missed by the court sua sponte for lack of
prosecution,“[w]ithin thirty . . . days after
service of the order of dismissal, any party
may move for reinstatement of the case.
Upon good cause shown, the court shall
reinstate the case[.]” (Emphasis added.)
Our Supreme Court’s application of this
language instructs that the filing of a
timely motion to reinstate—one submitted
within thirty days of service of the order
of dismissal—is a necessary predicate to a
district court’s examination of the merits
of whether to reinstate the case under Rule
1-041(E)(2) for good cause shown. See,
e.g., Meiboom v. Watson, 2000-NMSC-
004, € 19, 128 N.M. 536, 994 P.2d 1154
(comparing Rule 1-041(E)(2) and Rule
1-060(B)(6) and explaining that “[a] party
seeking reinstatement under Rule 1-041(E)
(2) has thirty days to file a motion[,]”
whereas Rule 1-060(B)(6) “has no specific
time limitation and instead requires only
that the motion be filed within a ‘reason-
able time’ ”). Consequently, motions to
reinstate made outside of Rule 1-041(E)
(2)’s thirty-day window are not within the
purview of Rule 1-041(E)(2) and must,
therefore, rely on an alternative mecha-
nism of procedure such as Rule 1-060(B).>
{17} Inarguing that “tardiness” on its part
is an invalid consideration and that “good
cause” is the only barometer by which a
district court need resolve such motions to
reinstate, the UEF writes out the threshold
thirty-day requirement contained within
Rule 1-041(E)(2). It effectively invites us
to misconstrue Rule 1-041(E)(2) to permit
reinstatement of a case dismissed for lack
of prosecution “[w]ithin thirty . . . days”
or for “good cause shown[.]” But that is

’In some cases, district courts have discretion to extend time limits contained in the Rules of Civil Procedure even after the time
limit has expired. See Rule 1-006(B)(1)(b) NMRA (“When an act may or must be done within a specified time, the court may . . .
extend the time on motion made after the time . . . has expired if the party failed to act because of excusable neglect); see also H-B-S
P’ship v. Aircoa Hospitality Servs., Inc., 2008-NMCA-013, 4 20, 143 N.M. 404, 176 P.3d 1136 (explaining that “Rule 1-006(B) gives the
district court the discretion to extend the time for a party to act under the Rules of Civil Procedure”). In this case, no such extension

was sought by the UEF.
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not what the rule says. Rather, its plainly
articulated requirements of both a timely
motion to reinstate and a showing of good
cause regarding the period of inactivity are
judicially promulgated mandates by which
we must abide. See Frederick, 2012-NMCA-
118, ¢ 17 (explaining that “[i]f the rule is
unambiguous, we give effect to its language
and refrain from further interpretation”
(internal quotation marks and citation
omitted)). As Meiboom recognizes, to
garner a “good cause” analysis under the
rule, a party must pre-conditionally file its
timely motion to reinstate. 2000-NMSC-
004, ¢ 19 (discussing Wershaw v. Dimas,
1996-NMCA-118, 122 N.M. 592, 929 P.2d
984, a Rule 1-041(E)(2) case, and empha-
sizing that it was “relevant that Wershaw
involved a motion timely filed within the
thirty-day limit”). Failure to comply with
the thirty-day filing deadline may result in
the district court losing jurisdiction over
the matter altogether. See Meiboom, 2000-
NMSC-004, ¢ 16 n.1 (explaining that “if
the statute of limitations had expired and
the moving party filed outside the thirty-
day time limit, relief under Rule 1-041(E)
(2) would be denied and the district court
would lack jurisdiction to reinstate the
case”). Rule 1-041(E)(2) provides no
mechanism by which a stand-alone “good
cause” analysis may justify reinstatement
beyond expiration of the thirty-day rein-
statement window. See Summit Elec. Supply
Co.,2010-NMCA-086, ¢ 7 (explaining that
when a district court “dismisses a case on
its own motion following a 180-day period
of inactivity[,]” reinstatement should be
granted if “good cause is shown for the
[180-day period of] inactivity”). A party
may move by right to reinstate within thirty
days of dismissal. But whether the motion
will be granted depends on the existence of
the moving party’s good cause justification
for failing to prosecute its cause of action
during the 180 days preceding dismissal.
See id.; Rule 1-041(E)(2).

{18} The UEF’sreliance on cases® in which
good-cause reinstatement was permitted

on motions filed beyond the thirty-day
limit is misplaced. This Court has not, as
the UEF contends, “reversed trial courts’
denials of motions to reinstate regardless
of the passage of time[.]” While this Court
reversed the district court’s denial of the
plaintiff’s motion to reinstate in Vigil v.
Thriftway Marketing Corp. despite the fact
that the plaintiff’s motion was made three
months after dismissal, we did so because
the WCA, which had jurisdiction over the
case and had issued the dismissal, “had
failed to send copies of the dismissal order
to the parties” 1994-NMCA-009, €9 5, 20,
117 N.M. 176, 870 P.2d 138. We explained
that “the fact that the order of dismissal was
not mailed to [the plaintiff] until August
means that [the plaintiff] had until Sep-
tember to file his motion to reinstate the
case”” Id. € 13. The plaintiff indeed moved
to reinstate within thirty days of receiving
his copy of the dismissal, as required by
Rule 1-041(E)(2). Vigil, 1994-NMCA-009,
¢ 6. Although this Court spoke to a district
court’s need to balance case flow and efhi-
ciency alongside the goal of deciding cases
on their merits, id. € 17, Vigil does not
stand for the proposition that the passage
of time is an inappropriate consideration
in denying reinstatement as the UEF urges.
And here, the UEF claims no absence of
notice of the 2008 dismissal order.

{19} Summit Elec. Supply Co. is equally
distinguishable. There, the district court’s
order “closing” the plaintiffs’ case provided
that “[n]o reopen fee shall be required if the
movant seeks reinstatement within sixty
days after termination of the bankruptcy
stay” 2010-NMCA-086, 99 3, 7 (internal
quotation marks omitted). The plaintiffs
complied with the deadline set by the
district court and moved to reinstate just
nine days after the bankruptcy proceedings
concluded. Id. €9 4, 8. The district court de-
nied the plaintiffs’ Rule 1-041(E)(2) motion
to reinstate,* and we reversed. Summit Elec.
Supply Co., 2010-NMCA-086, €€ 8-9, 16.
Part of our determination that the plaintiffs
had demonstrated good cause for reinstate-

ment rested on the fact that they had so
moved “within nine days of conclusion of
the bankruptcy proceedings[,]” which we
held satisfied the “ready, willing, and able”
prong of the good-cause standard. Id. € 8.
The UEF’s claim that “Summit is especially
instructive in showing that passage of time
is never a consideration in reviewing a
motion to reinstate and absolutely never a
basis on which to deny a motion to rein-
state” mischaracterizes that case.

{20} The next case the UEF misconstrues
is Kinder Morgan CO, Co. v. New Mexico
Taxation ¢ Revenue Dep’t, 2009-NMCA-
019, 145 N.M. 579, 203 P.3d 110. There,
this Court affirmed the district court’s
decision to vacate its Rule 1-041(E)(2)
dismissal and reinstate a case under Rule
1-060(B)(1)° based on excusable neglect.
Kinder Morgan CO, Co., 2009-NMCA-019,
€9 8, 48. We explained that the plaintiff’s
counsel “received notice of [the] thirty-day
Rule 1-041(E)(2) deadline but failed to
enter a reminder in the firm’s calendaring
system. Having missed the deadline for
reinstatement, [the plaintiff] filed a Rule
1-060(B)(1) motion for relief[,]” approxi-
mately two months after the dismissal.
Kinder Morgan CO, Co., 2009-NMCA-
019, ¢ 7. If anything, Kinder Morgan CO,
Co. reinforces our understanding of Rule
1-041(E)(2)’s thirty-day limit for filing a
motion to reconsider and does nothing
to further the UEF’s argument that the
district court erred by denying its 2015
Motion to Reinstate based on tardiness.
{21} Indenyingthe UEF’s 2015 Motion to
Reinstate, the district court calculated that
“2,555 days (six years)” had passed since
issuance of the 2008 dismissal order. The
district court found that the UEF “did not
file a motion to reinstate within 180 [sic]
days [as] mandated by Rule 1-041 follow-
ing entry of the [c]ourt’s April 24, 2008
[dismissal order]” Thus the district court
concluded that “[a]s a result of [the UEF’s]
tardiness, the . . . motion failed to comply
with Rule 1-041(E), and is therefore not
well-taken.”

*We only address the formal opinions the UEF relies on because unpublished memorandum opinions are not controlling author-
ity, and we need not distinguish non-precedential cases. See State v. Gonzales, 1990-NMCA-040, ¢ 48, 110 N.M. 218, 794 P.2d 361,
aff d by Gonzales v. State, 1991-NMSC-015, 111 N.M. 363, 805 P.2d 630.

*The district court also granted the defendant’s motion to dismiss with prejudice under Rule 1-041(E)(1), which we also held to
be reversible error. Summit Elec. Supply Co., 2010-NMCA-086, 99 10-14.

*Rule 1-060(B) provides a mechanism for seeking relief from a judgment or order in six categories of cases: (1) mistake, inadver-
tence, surprise, or excusable neglect; (2) newly discovered evidence; (3) fraud, misrepresentation, or other misconduct of an adverse
party; (4) voided judgments; (5) where a prior judgment has been satisfied, released, discharged, or reversed or otherwise vacated;
and (6) for “any other reason justifying relief from the operation of the judgment[.]” There are different time limits and standards
that apply depending on which of the six reasons is relied upon for seeking the reopening or reconsideration of a judgment or order.
See Rule 1-060(B)(6). As explained in Subsection (B)(6), a motion made under Rule 1-060(B)(1), as in Kinder Morgan CO, Co., must

be made within one year after the judgment, order, or proceeding was entered or taken.
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{22} Without ever addressing the thirty-
day limit contained in the rule itself, the
UEF harps on the fact that the district court
mistakenly stated that the time for moving
to reinstate was 180 days rather than thirty
days. We agree with the UEF that the district
court referred to the wrong time frame and
should have found that the UEF had failed
to reinstate within thirty, rather than 180,
days per the rule. See Rule 1-041(E)(2). The
district court appears to have conflated the
180-day period referred to in Rule 1-041(E)
(2), which, as the UEF describes it, is “sim-
ply the ‘triggering’ mechanism for the court
to ... dismiss without prejudice on its own
accord|,]” with the thirty-day period within
which reinstatement may be sought follow-
ing dismissal. However, the UEF fails to
explain how the district court’s inadvertent
mistake, as we see it, either means that the
district court applied the wrong standard
or that the error somehow transformed its
decision into an abuse of discretion, as the
UEF argues. The district court simply stated
the wrong time limit within which a party
must exercise its right to move to reinstate.
Our analysis and the result would be no dif-
ferent had the district court properly stated
that the UEF did not file its motion within
thirty days of dismissal.
{23} Under the circumstances of this
case, there is no basis upon which we can
conclude that the district court abused its
discretion by denying the UEF’s 2015 Mo-
tion to Reinstate the 2006 Petition that had
been dismissed nearly seven years earlier.
II. The District Court’s Denial of the

UEF’s 2015 Motion to Reinstate Its

2006 Petition Was Not Contrary

to Law and Does Not Preclude the

Possibility of a New Petition Under

Section 52-5-10(B)
{24} Having established that the district
court acted within its discretion when it
denied the UEF’s Rule 1-041(E)(2) motion,
we next address the UEF’s contention that
the district court misapplied Section 52-5-
10(B), which, the UEF argues, compelled
reinstatement of the 2006 Petition.
A. Section 52-5-10(B) Did Not

Compel the District Court

to Grant the UEF’s Rule 1-041(E)

(2) Motion to Reinstate Its

2006 Petition
{25} The UEF argues that the district
court’s denials must be analyzed “within
the context of Section 52-5-10 of the Act”

and that the district court erred when it
“failed to follow the mandatory directives”
of that statute. We disagree.

{26} We review issues of law, including
statutory interpretation, de novo. Trinosky
v. Johnstone, 2011-NMCA-045, € 11, 149
N.M. 605, 252 P.3d 829. “In construing
a statute, our charge is to determine and
give effect to the Legislature’s intent.” Id.
(internal quotation marks and citation
omitted). We begin by examining “the
plain language of the statute, giving the
words their ordinary meaning[.]” N.M.
Indus. Energy Consumersv. N.M. Pub. Reg.
Commn, 2007-NMSC-053, 4 20, 142 N.M.
533,168 P.3d 105. “When a statute contains
language which is clear and unambiguous,
we must give effect to that language and
refrain from further statutory interpreta-
tion” Trinosky, 2011-NMCA-045, ¢ 11
(alteration, internal quotation marks, and
citation omitted). “[E]ven when we review
for an abuse of discretion, our review of
the application of the law to the facts is
conducted de novo. Accordingly, we may
characterize as an abuse of discretion a
discretionary decision that is premised on
a misapprehension of the law” Harrison v.
Bd. of Regents of the Univ. of N.M., 2013-
NMCA-105, 9 14, 311 P.3d 1236 (internal
quotation marks and citations omitted).
{27} Section 52-5-10 establishes the
process by which a prevailing party
may enforce a workers’ compensation
order—either for compensation owed
directly to a worker or reimbursement of
compensation paid by the UEF—when the
employer is determined to have defaulted.
To enforce the administrative judgment,
the aggrieved party that has attained a
workers’ compensation order may petition
the district court for an entry of judgment.
See § 52-5-10(B); see also § 52-5-10(C)
(“Proceedings to enforce a compensation
order or decision shall not be instituted
other than as provided by the [Act.]”).
Section 52-5-10(B) directs that the district
court “shall enter judgment against the
person in default[.]” It also prohibits the
district court from imposing filing fees
and reviewing or supplementing the WCJ’s
findings and conclusions, except to impose
sanctions. Id.

{28} By combining the statute’s manda-
tory and prohibitory language, it is clear
to us that the Legislature intended to
largely relegate the district court to an

administrative role when applying Sec-
tion 52-5-10(B). Thus, we do not disagree
with the UEF that “when presented with a
petition for entry of a default judgment[,]”
the district court is limited to (1) accepting
the WCJ’s supplementary compensation
order as valid, and (2) entering judg-
ment against the person in default.® See
§ 52-5-10(B). However, it is also clear
from the plain language of Section 52-5-
10(B) that an existing petition for entry
of judgment by the WCA director is a
necessary precondition without which
the district court is not under Section
52-5-10(B)’s mandatory directive to enter
judgment. The question, then, is whether
the UEF met this necessary pre-condition
and whether such a petition was properly
before the district court when it considered
the 2015 Motion to Reinstate. If not,
our inquiry ends because the statute’s
mandatory directive in this regard would
not have been followed.

{29} As this Court has explained, “[w]
hen a case is dismissed without prejudice
for failure to prosecute, the dismissal
operates to leave the parties as if no ac-
tion has been brought at all” Foster v. Sun
Healthcare Grp., Inc., 2012-NMCA-072,
¢ 25, 284 P.3d 389. In order to bring a
dismissed action back before the district
court, a party must first do one of two
things. One option is to revive the prior
action pursuant to an applicable rule, such
as Rule 1-041(E)(2), see Bankers Trust
Co. of Cal. v. Baca, 2007-NMCA-019,
¢ 6 (explaining that “[a]n action that is
dismissed without prejudice under Rule
1-041(E)(2) cannot proceed except by
leave of the court granted for good cause
shown on a motion for reinstatement™),
or Rule 1-060(B), see Kinder Morgan CO,
Co., 2009-NMCA-019, ¢ 7 (illustrating
that, under certain circumstances, Rule
1-060(B)(1) may provide an alternative
path to reinstatement where a party has
failed to timely file a Rule 1-041(E)(2)
motion to reinstate). See also Meiboom,
2000-NMSC-004, 99 13, 19 (noting that
Rule 1-060(B)(6) provides courts with
“equitable powers to grant relief from fi-
nal judgment” and “requires only that the
motion be filed within a ‘reasonable time’
”). Alternatively, a party may file a new
cause of action if the statute of limitations
has not run. See Bankers Trust Co. of Cal.,
2007-NMCA-019, ¢ 8 (explaining that a

SWe note that while the UEF argues that the district court is limited to these two actions, it apparently has never challenged the
district court’s ability to dismiss sua sponte under Rule 1-041(E)(2), either in this case or in others.
’As discussed above, such a motion for reinstatement must be timely filed in order to proceed to a good-cause analysis.
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party whose cause of action is dismissed
for failure to prosecute is not precluded
from “instituting a second action with a
new complaint, as long as the applicable
statute of limitations has not run”).

{30} Here, when the 2006 Petition was
dismissed for failure to prosecute in 2008,
it left the UEF as if no petition had ever
been filed. See Foster, 2012-NMCA-072,
¢ 25. When the UEF filed the 2015 Mo-
tion to Reinstate and an amended petition
under the 2006 Petition’s docket number,
this did not combine to revive the 2006
Petition. To the contrary, in the absence of
an order reinstating the 2006 Petition or
the submission of an altogether new peti-
tion by the UEF, no petition was pending
before the district court to which Section
52-5-10(B) applied. See Bankers Trust Co.
of Cal., 2007-NMCA-019, €9 6, 8. For the
reasons already discussed, that effort was
properly determined to be unsuccessful
by the district court. And once the district
court rightly denied the 2015 Motion to
Reinstate by application of Rule 1-041(E)
(2), the piggybacked amended petition was
in essence rendered a nullity on which the
district court could not act.

{31} The UEF’s argument that Section
52-5-10(B) mandated reinstatement of
the 2006 Petition under Rule 1-041(E)
(2) fails because it puts the cart before the
horse. The UEF itself acknowledged the
pre-condition of a valid petition when it
argued at the hearing on the 2015 Motion
to Reinstate that it was “ready, willing, and
able to proceed to make collection efforts.
We just need the prerequisite of, one, this
case being reinstated . . . and then, two, an
entry of a default judgment” But there is
nothing in Section 52-5-10(B) that com-
pels or permits the district court to ignore
applicable Rules of Civil Procedure, and
the UEF’s suggestion that Section 52-5-
10(B) trumps Rule 1-041(E)(2), requiring
the district court to grant the UEF’s 2015
Motion to Reinstate, is incorrect. See, e.g.,
Maples v. State, 1990-NMSC-042, 44 8-10,
110 N.M. 34, 791 P.2d 788 (resolving a
conflict between Rule 12-601 NMRA and
NMSA 1978, Section 52-5-8(A) (1989),
related to the time limit for appealing
a workers’ compensation decision and
explaining that when vested with jurisdic-
tion, “it is inherently within the power of
the court to set its own [applicable] time
limitations” and holding that the rule pre-
vailed over the statute); State ex rel. Bliss
v. Greenwood, 1957-NMSC-071, € 19, 63
N.M. 156, 315 P.2d 223 (explaining that a
“statutory regulation must preserve to the

court sufficient power to protect itself from

indignities and to enable it effectively to

administer its judicial functions”).

{32} Because Section 52-5-10(B) does

not create a categorical right to an entry

of judgment but rather gives the WCA the
right to petition for an entry of judgment,
see § 52-5-10(B) (providing that the WCA
director “may . . . petition” the district
court (emphasis added)), its mandate to
the district court remains dormant un-
less and until that right is exercised in a
manner that comports with requirements
of civil procedure. Here, the UEF opted
to employ, it turns out erroneously, Rule
1-041(E)(2) to seek resuscitation of its
long-dismissed 2006 Petition. Given that
failure of the 2015 Motion to Reinstate
meant that no pending petition existed
on which the district court could act, it

did not err in not following Section 52-5-

10(B)’s mandatory directives.

B. There Is Nothing to Prevent the
UEF From Filing a New Petition
for Entry of Judgment With the
District Court

{33} The UEF argues that the district

court’s refusal to reinstate its 2006 Petition

will “enable and empower [Respondent]
to escape entirely his statutorily required
and judicially ordered obligation to reim-
burse [the] UEE” This, the UEF urges, “is
a decision contrary to law which will lead
to absurd results if allowed to stand” We
agree with the UEF that it would be an
absurd result and contrary to law—spe-
cifically Section 52-5-10(B)—if the district
court’s decision resulted in the UEF being
barred from pursuing reimbursement
from Respondent in accordance with
the supplementary compensation order.

However, we disagree with the UEF’s stated

belief that it lacks an alternative remedy to

pursue enforcement of the supplementary
compensation order.

{34} Only three things could bar the UEF

from filing a new petition for an entry of

judgment and seeking to enforce its right
to reimbursement: (1) a statute of limita-

tions, (2) a provision within Section 52-

5-10(B) limiting the time in which such

a petition could be brought, or (3) a prior

dismissal with prejudice, which would

have functioned as an adjudication on the
merits and have res judicata effect.

{35} Regarding the first, the UEF cor-

rectly states that it—as a state entity—is not

subject to a statute of limitations for bring-
ing an action to enforce the supplementary
compensation order. Our Supreme Court
explained in Directors of Insane Asylum of

New Mexico v. Boyd, 1932-NMSC-053, ¢
10,37 N.M. 36, 17 P.2d 358, that “[s]tatutes
of limitation ordinarily do not run against
the state” In reaching this conclusion, the
Boyd Court reasoned that the loss of a
claim by the state “would fall on all of the
people of the state” and held that the state’s
asylum—"“an agency of the state’—could
seek reimbursement of funds it expended
for the care of one of its “nonindigent
patients.” Id. €9 7, 10-11. Our Supreme
Court has also made clear that “the general
rule [is] that statutes of limitations do not
run against the state unless the statute
expressly includes the state or does so by
clear implications[.]” Bd. of Educ. v. Stand-
hardt, 1969-NMSC-118, € 27,80 N.M. 543,
458 P.2d 795. Here, there is no statute of
limitations that expressly includes state
entities such as the UEF or does so by clear
implication.

{36} Next, Section 52-5-10(B) imposes
no time limit within which the UEF must
petition the district court for an entry of
judgment. It simply provides that, after a
supplementary compensation order has
been made by a WC]J, the WCA “director
may . . . petition [the] district court solely
for the purposes of entry of judgment upon
the supplementary compensation order([.]”
Id. (emphasis added). The supplementary
compensation order in this case, which
provides that if reimbursement was not
“paid . .. by December 22, 2005 . . .[,] the
UEF may proceed to the district court for
an enforcement order[,]” reinforces the
open-ended nature of the WCA’s ability
to petition the district court. The UEF
brings to our attention a list of examples of
other recent actions the UEF has brought
in district court to have judgment entered
against non-compliant employers. One
of those examples—NMUEF v. Foster,
D-202-CV-2013-06385 (N.M. 2nd Jud.
D, July 7, 2014) (order of default judg-
ment)—illustrates this point. In that case,
the supplementary compensation order
was filed on August 27, 2008, and the
WCA did not petition the district court
for entry of judgment until August 6,
2013, nearly five years later. The district
court, after dismissing the case for lack of
prosecution and then reinstating it on the
UEF’s motion to reinstate, filed an order of
default judgment in 2014. Thus, the UEF’s
five-year delay in petitioning the district
court for an entry of judgment did not af-
fect its right under Section 52-5-10 to file
its petition.

{37} Lastly, given that the district court’s
dismissal was without prejudice, the UEF
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is not barred by res judicata from refiling
its claim against Respondent. We surmise
that the UEF’s mistaken perception that
the district court’s refusal to reinstate its
case acts as a bar to any remedy by the
UEF may stem from its misconception
about whether its claim was dismissed
with or without prejudice. The UEF states
that the district court’s orders denying its
2015 Motion to Reinstate and its motion
to reconsider “fail to specify whether the
dismissal is with or without prejudice”
However, we note that the district court’s
orders from which the UEF is appealing
simply denied the UEF’s motions, and its
order denying the 2015 Motion to Rein-
state specifically ordered that “the present
complaint shall . . . remain DISMISSED.”
We understand and conclude the district
court intended this to refer to the district
court’s 2008 dismissal order, which was
clearly a dismissal “without prejudice”

{38} We note as well that Rule 1-041(E)
(2) itself limits a district court to dismiss-
ing without prejudice. See id. (“[T]he
court on its own motion . . . may dismiss
without prejudice[.]” (emphasis added.))
Our Supreme Court has explained that
dismissal under Rule 1-041(E) “[does]
not destroy [a] plaintiff’s rights but only
[takes] from him a remedy.” Briesmeister
v. Medina, 1966-NMSC-157, 4 5, 76 N.M.
606,417 P.2d 208; see also Smith v. Walcott,
1973-NMSC-074, ¢ 15, 85 N.M. 351, 512
P.2d 679 (“[ A]n order of dismissal entered

sua sponte by the trial court [does] not
constitute an adjudication upon the merits.
Hence, the doctrine of res judicata is not
applicable[.]”); Foster, 2012-NMCA-072,
€ 25 (“When a case is dismissed without
prejudice for failure to prosecute, the dis-
missal operates to leave the parties as if no
action has been brought at all. After a case
is so dismissed, a plaintiff may file a new
action ... and the first suit has no bearing
on the later action.” (citation omitted)).

{39} Because there is neither an ap-
plicable statute of limitations nor a time
limit contained in Section 52-5-10(B), and
because dismissal of the UEF’s 2006 Peti-
tion was without prejudice, we conclude
that there is nothing to prevent the UEF
from filing a new petition for entry of
judgment against Respondent. Our con-
clusion is in accord with the underlying
purpose of the Act. This Court explained
in Mieras v. Dyncorp, “[t]he general objec-
tive underlying the enactment of workers’
compensation legislation is to ensure that
the industry carry the burden of compen-
sating injuries suffered by workers in the
course of employment.” 1996-NMCA-095,
930,122 N.M. 401, 925 P.2d 518 (internal
quotation marks and citation omitted).
Additionally, “[worker]’s compensation
benefits were enacted to prevent . . .
[workers] from becoming dependent
upon the public welfare” Wylie Corp. v.
Mowrer, 1986-NMSC-075, € 5, 104 N.M.
751, 726 P.2d 1381; see also Boyd, 1932-

NMSC-053, € 10 (holding that a statute of
limitations could not be enforced against
a state agency because the cost of the lost
claim “would fall on all of the people of the
state”).

CONCLUSION

{40} We hold that the district court
did not abuse its discretion in denying
the UEF’s 2015 Motion to Reinstate its
2006 Petition. While the UEF’s renewed
commitment to its statutory obligation to
seek reimbursement from non-compliant
employers is laudable, see NMSA 1978, §
52-1-9.1(G) (2004), we cannot overlook or
excuse the UEF’s historically lackadaisical
approach in this case and its reluctance to
acknowledge the rule that “[t]he duty rests
upon the claimant at every stage of the pro-
ceeding to use diligence to expedite [its]
case” Pettine v. Rogers, 1958-NMSC-025,
96,63 N.M. 457,321 P.2d 638. Our ruling
today requires adherence to our Rules of
Civil Procedure, which are not advisory,
but in a manner also consistent with the
Legislature’s mandate to the UEF and the
district court to hold non-compliant em-
ployers accountable.

{41} We affirm.

{42} ITIS SO ORDERED.
J. MILES HANISEE, Judge
WE CONCUR:

JONATHAN B. SUTIN, Judge
STEPHEN G. FRENCH, Judge
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Hereby announces its opening effective July 15, 2017
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Motorist, Insurance Coverage, Personal Injury Defense, Civil Rights

Defense, Prison/Jail Defense and Appellate Law in New Mexico State
Courts, Federal Courts and Tribal Courts.
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Quality, full-color printing.
Local service with fast
turnaround.
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e Unfair Claims Handling

MepranoSTRUCK, PC

MARIO M. MEDRANO

Representing Injured People
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Straus Institute “Mediating the
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505-217-2200
MedranoStruckLaw.com

500 Tijeras Ave. NW
Albuguerque, NM 87102

Aqui, los abogados hablan Espaiiol

RAYNARD STRUCK
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Caren I. Friedman
APPELLATE SPECIALIST

505/466-6418
cf@appellatecounsel.info

TITLE OPINIONS

New Mexico/Texas
Bob Saied (575) 693-3599

JANE YOHALEM

Appeals Specialist
(505) 988-2826 * jbyohalem@gmail.com

ANGRY CLIENT?

WITNESS PREPARATION

mjkeefe@theabglawfirm.com
505-262-0000

references available

IRS PROBLEM RESOLUTION
Daniel J. Herbison, Esq.

NM Attorney/Former CPA
(505) 266-6549 « dan@abqtax.com

No need for another associate
Bespoke lawyering for a new millennium
THE BEZPALKO LAW FIRM

Legal Research and Writing
(505) 341-9353
www.bezpalkolawfirm.com

Visit the State Bar of
New Mexico’s website

www.nmbar.org

Classified

A Civilized Approach to Civil

Mediation
Karen S. Mendenhall

The Mendenhall Firm, P.C.
(505) 243-3357
KarenM@Mendenhallfirm.com

(505) 795-7807
pbrillepbicc.com

pb-
construction
consulting

Expert Witness Testimony
Mediation, Settlement & Litigation Support
With over 3 decades of construction
experience, Peter Brill, J.D. is recognized
as one of the most qualified
construction consultants in New Mexico.

www.pbicc.com

Associate Attorney

Hatcher Law Group, P.A. seeks a new as-
sociate attorney with two-plus years of legal
experience for our downtown Santa Fe office.
We are looking for someone not only ready
for the challenge of a heavy caseload, but also
motivated to excel at the practice of law in a
litigation-focused practice. Hatcher Law Group
defends individuals, state and local govern-
ments and institutional clients in the areas of
insurance defense, coverage, workers compen-
sation, employment and civil rights. We offer
a great work environment, competitive salary
and opportunities for future growth. Send
your cover letter, resume and a writing sample
via email to juliez@hatcherlawgroupnm.com.

Entry and Mid-Level Prosecutors
Tired of keeping track of your life in 6-minute
increments? Are watching reruns of Law &
Order the closest you’ve come to seeing the
inside of a courtroom? If you're ready for a
change and want a job where you will truly
make a difference in your community, where
you seek truth and justice, try cases, and hold
criminal offenders responsible for their ac-
tions, then come join our team. The Twelfth
Judicial District Attorney's Office (Otero and
Lincoln Counties) has vacancies for entry and
mid-level prosecutors. We try more jury trials
per capita than nearly every other judicial
district in the state. If you're interested in
learning more about the position or want to
apply, email your resume and a cover letter to
John Sugg at 12thDA@da.state.nm.us or mail
to 12th Judicial District Attorney's Office,
1000 New York Ave, Room 101, Alamogordo,
NM 88310.

Family Law Associate Attorney

The Law Office of Jill V. Johnson Vigil LLC., a
Las Cruces based family law practice, is seek-
ing to add an attorney to our team. Preferably
applicants should have 2-3 years experience
in family law. All applicants should be highly
motivated, able to multi-task and manage
a large case load. The Law Office of Jill V.
Johnson Vigil LLC. offers a comfortable and
friendly work environment with benefits and
competitive salary commensurate with your
qualifications and experience. Applicants
must be in good standing with NM Bar and
willing to relocate to Las Cruces. Spanish
speaking is preferred, but not required. If
you are ready for the next step in your career,
please send your cover letter, resume, writ-
ing sample, and three references via email to
careers@jvjvlaw.com before August 31, 2017.
Please visit us online at www.jvjvlaw.com.
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Attorney

Atkinson, Baker & Rodriguez, P.C. seeks
attorney with strong academic credentials
and 3-8 years civil litigation experience for
successful, established complex commercial
and tortlitigation practice. Excellent benefits.
Tremendous opportunity for professional
development. Salary D.O.E. All inquiries
kept confidential. Send resume and writing
sample to Atkinson, Baker & Rodriguez, P.C.,
Attorney Recruiting, 201 Third Street NW,
Suite 1850, Albuquerque, NM 87102.

Associate Attorney

Ray McChristian & Jeans, P.C., an insurance
defense firm, is seeking a hard-working as-
sociate attorney with 2-5 years of experience
in medical malpractice, insurance defense,
insurance law, and/or civil litigation. Ex-
cellent writing and communication skills
required. Competitive salary, benefits, and
a positive working environment provided.
Please submit resume, writing sample and
transcripts to palvarez@rmjfirm.com.

Associate Attorney

Well-established law firm in Las Cruces seeks
a full time associate attorney preferably with
2-5 years’ experience. Experience in insur-
ance defense and personal injury defense
preferred but not required. Competitive
compensation, benefits, and congenial work-
place. Submit a letter of interest and resume
to lawyers505@outlook.com .

Experienced Attorney

YLAW, P.C. seeks experienced attorney to
join its diverse litigation practice. The right
candidate will have the opportunity to help
lead the next generation of a successful and
sustained AV-rated law firm. Salary and
partnership potential commensurate with
qualifications. Letter of interest may be sub-
mitted to info@ylawfirm.com. All inquiries
strictly confidential.

Guardianship Contract Attorneys
Statewide

Pegasus Legal Services for Children islooking
for contract attorneys to represent low-in-
come clients in Kinship-Guardianship cases
in counties outside of central NM and Santa
Fe. Training Provided. Compensation starts
at $75 per hour. Possible travel expenses.
Interested attorneys email your resume,
references, and example of legal writing to
Mariel Willow, MWillow@pegasuslaw.org.
Please specify Counties you are willing to
cover in the email.

HIDTA- Deputy District Attorney
Immediate opening for HIDTA- Deputy
District Attorney in Deming. Salary DOE:
between $50,000 -$64,000 w/benefits. Please
send re sume to Francesca Estevez, Sixth Ju-
dicial District Attorney: FMartinez-Estevez@
da.state.nm.us Or call 575-388-1941

BA\RB

Official Publication of the STATE BAR of NEW MEXICO

LLETIN

SUBMISSION DEADLINES

All advertising must be suomitted via Email by 4 p.m. Wednesday, two weeks prior to
publication (Bulletin publishes every Wednesday). Advertising will be accepted for
publication in the Bar Bulletin in accordance with standards and ad rates set by the publisher
and subject to the availability of space. No guarantees can be given as to advertising
publication dates or placement although every effort will be made to comply with
publication request. The publisher reserves the right to review and edit ads, to request that
an ad be revised prior to publication or to reject any ad. Cancellations must be received
by 10 a.m. on Thursday, 13 days prior to publication.

For more advertising information, contact:
Marcia C. Ulibarri at 505-797-6058

or email mulibarri@nmbar.org
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Staff Attorney

The Southwest Women’s Law Center, a non-
profit policy and advocacy Law Center has
an immediate opening for a creative, self-
motivated, staff attorney with at least three
years’ experience dedicated to civil rights
and social justice. The staff attorney will
report to the Executive Director, and will be
responsible for the Law Center’s Reproductive
Rights advocacy, and civil legal services work
on behalf of low-income women and children
in New Mexico. Send cover letter (including
salary requirements), resume and writing
sample to info@swwomenslaw.org, or mail
to SWLC, 1410 Coal Ave SW, Albuquerque,
NM 87104 by August 11, 2017. A full job
description is posted at www.swwomenslaw.
org. EOE Employer.

Deputy City Attorney or Assistant
City Attorney (DOQ)

The City of Farmington is seeking a Deputy
City Attorney or Assistant City Attorney
(DOQ) to prosecute the laws and ordinances
of the City in Municipal, District and Appel-
late Courts; and/or to perform a variety of
complex, high level administrative, techni-
cal and professional work in prosecuting
crimes, conducting civil lawsuits, drawing
up legal documents, advising city officials
as to legal rights and obligations. Practices
phases of applicable local, state and Federal
law. Salary range dependent on qualifica-
tions. Graduation from an accredited law
school with a Juris Doctor degree in Law and
licensed to practice in New Mexico. Must be a
professional, work well with a team and have
excellent public speaking skills. For more in-
formation, call 505-599-1134. Apply at www.
cofjobs.com. Closing date: 8/04/2017. EOE.

Chief Operating Officer Position

The Isleta Business Corporation is currently
seeking a Chief Operating Officer (COO). The
COO will provide the necessary leadership,
management, and vision to ensure that the
Isleta Business Corporation has the proper
operational controls, administrative and
reporting procedures, people, and systems
in place to effectively grow the organization
and to ensure financial strength and operat-
ing efficiency. An MBA or JD with at least 7+
years in progressively responsible executive
level leadership roles in business manage-
ment, finance, legal, personnel management,
sales and marketing is preferred. TO APPLY:
Visit isletapueblo.com/careers.html (include
resume and cover letter with Application
submission).

13Th Judicial District Attorney
Assistant Trial Attorney,

Associate Trial Attorney

Sandoval and Valencia Counties
Associate Trial Attorney - The 13th Judicial
District Attorney’s Office is accepting appli-
cations for entry level positions for Sandoval
(Bernalillo), Cibola (Grants) and Valencia
(Belen) County Offices. These positions
require misdemeanor and/or juvenile cases
for the associate’s and felony cases for assis-
tant’s. Upon request, be prepared to provide
a summary of cases tried. Salary for each
position is commensurate with experience.
Send resumes to Reyna Aragon, District Of-
fice Manager, PO Box 1750, Bernalillo, NM
87004, or via E-Mail to: RAragon@da.state.
nm.us. Deadline for submission of resumes:
Open until positions are filled.

Legal Marketing Coordinator
Modrall Sperling seeks marketing coordi-
nator with 3 - 5 years of experience in legal
marketing, rankings, and website main-
tenance. Excellent writing skills required,
since new content is generated each week
for client alerts, press releases, ads, and
general website updates. Time management
and organizational skills are musts, as is
the ability to work toward results with busy
attorneys. Data analysis a plus. Competitive
salary, benefits and a positive working en-
vironment provided. Please submit resume,
writing samples and references to resumes@
modrall.com.

Legal Assistant Full Time

Downtown Workers' Compensation defense
solo practice looking to grow its practice
and needs reliable, friendly and professional
support staff to continue the success. Work
environment is relaxed, casual, but focused
on the business and client needs. Diverse
tasks fill the day while engaging new cases,
procedures and clients. Exciting litigation
preparation and mediation strategies are an
everyday learning experience. Legal assistant.
Salary DOE. Full time. No overtime. Benefits
include health insurance, parking, PTO.
Please email abq0506law@gmail.com

Legal Research Associate

Davis Selected Advisers in Tucson, Arizona
is currently seeking a legal research associate,
preferably with experience in corporate and
securities matters. This position will work
with all levels of staff and management. The
primary job responsibilities for this legal
research associate position include: Support
special transactional and/or regulatory re-
lated projects; Application of SEC and FINRA
rules in drafting legal documents; Active
participant in contract administration; Other
duties as assigned, including miscellaneous
support for regulatory and compliance mat-
ters. The successful candidate will have the
following skills: Excellent organizational
skills; Working knowledge of Investment
Adviser’s Act, Securities Exchange Act
of 1933, or Investment Company Act is a
plus; Superior skills in writing (concise and
clear) and preparing regulatory documents
(thorough, complete and accurate); Able to
efficiently and effectively solve problems,
including by designing, implementing and
maintaining organizational solutions for
large bodies of data, text and documentation;
Legal research capability; Dependable and a
high degree of professional motivation; Abil-
ity to comprehend statutes and regulations
and summarize the same; Maintain physical
and electronic file systems; Highly detail-
oriented; Demonstrated ability to maintain
highly confidential information; Positive
and professional demeanor; Ability to multi-
task with a high level of accuracy and meet
demanding deadlines; Strong interpersonal,
collaborative and teamwork skills. Davis
Selected Advisers offers a generous compen-
sation package that includes health, dental,
vision and life insurance, as well as a 401(k)
plan. If you would like to apply for this posi-
tion please forward your resume and cover
letter by: « Email to jobs@dsaco.com « Mail
to Davis Selected Advisers, Attn: HR, 2949 E.
Elvira Rd., Suite 101, Tucson, AZ 85756. To
learn more about our company please visit
our website at www.davisfunds.com.We are
an equal opportunity employer.

Legal Assistant

Legal defense firm in search of a self-moti-
vated individual interested in employment
as alegal assistant. The right individual must
be skilled in using Microsoft applications
and Acrobat. Experience in tort litigation
is preferable but we are willing to train the
right person. Benefits pkg and paid time off
available. Please send resume and cover letter
to the Hiring Manager at associate4NM@
gmail.com.
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Litigation Legal Secretary/Paralegal
Experienced full time secretary/paralegal
needed in well-established firm in Las Cruces.
Prefer 3-5 years’ experience in civil litigation
practice, primarily insurance defense. Must
be well organized, team player, good commu-
nicator, excellent typing and computer skills.
Competitive compensation, benefits, and
congenial workplace. Submit letter of interest
and resume to lawyers505@outlook.com .

Experienced Contract Paralegal
Experienced contract paralegal available for
help with your civil litigation cases. Excellent
references. civilparanm@gmail.com

620 Roma N.W

620 ROMA N.W,, located within two blocks
of the three downtown courts. Rent includes
utilities (except phones), fax, internet, janito-
rial service, copy machine, etc. All of this is
included in the rent of $550 per month. Up
to three offices are available to choose from
and you’ll also have access to five confer-
ence rooms, a large waiting area, access to
full library, receptionist to greet clients and
take calls. Call 243-3751 for appointment to
inspect.

Want To Purchase

Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557,
Denver, CO 80201

For Sale

Office closing. Quality furniture for sale. Ex-
ecutive mahogany desks, lateral file cabinets,
conf. table/chairs, Konica copier, much more.
Photos avail. Call/text 505-235-7693.

NEW MEXICO LAWYERS AND JUDGES ASSISTANCE PROGRAM (JLAP)

Support Group

Second Monday of the month at 5:30 p.m.
UNM School of Law, 1117 Stanford NE,
King Reading Room in Library

(To attend by teleconference,
dial 1-866-640-4044 and enter 7976003#)

For more information, contact
Bill Stratvert, 505-242-6845,
or Hilary Noskin, 505-449-7984.
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Solution

Evaluate your client’s
vehicle safety systems
through a crashworthiness

- ' I analysis

Eu';ignlc?a!reecmy Vehicle Crashworthinesss:

is not available because
of insufficient or no
insurance

|
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en | 4701 Bengal Street, Dallas, Texas 75235

A Nationwide Law Firm Dedicated to Identify and Solve Vehicle Defect Issues

www.vehiclesafetyfirm.com www.vehiclesafetyfirm.com/blog
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There's a bank that still
remembers who it works for.

We are proud to support the State Bar of New Mexico.
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Gabe Marquez | RBG Business Banking Officer Il, Vice President, NMLS # 637014
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