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FREEDMAN BOYD HOLLANDER
GOLDBERG URIAS 's2 WARD PA.

MEDIATION
SERVICES

FREEDMAN + BOYD - ﬁt

Y

David Freedman and John Boyd are accepting cases for mediation.

David and John have together and separately litigated a wide variety
of matters over the more than 44 years they have been in the practice of law,
bringing their expertise and knowledgeable perspective to mediations.

Both are recognized as Preeminent Lawyers in Martindale Hubbell,
and have been listed in Best Lawyers and SuperLawyers
in multiple practice areas for many years.

They are available for mediation in the following practice areas:

Personal Injury
Wrongful Death
Products Liability
Commercial Litigation, including complex matters
Class Actions
Civil Rights
Labor Employment, including whistleblower matters
First Amendment / Defamation
Fee Disputes
IPRA
Antitrust and Securities

Contact Emails:
DAF@fbdlaw.com or JWB@fbdlaw.com

20 First Plaza, Suite 700 | Albuquerque, New Mexico 87102
505.842.9960 | Fax 505.842.0761 | www.FBDLAW.com
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2017

FREE CLE
4th ANNUAL VEHICLE FORFEITURE
CONFERENCE
FOR NEW MEXICO COMMUNITIES

6.0 CREDITS, INCLUDING 1 HOUR OF ETHICS
Deadline for Registration August 25, 2017

Photo Credit: Penny Martin

SEPTEMBER 13, 2017
SANTA FE, NEW MEXICO

SANTA FE COMMUNITY CONVENTION CENTER
Sweeney Ballroom A & B

Program information:
http://www.santafenm.gov/city_attorney and click on the link,

“4th Annual Vehicle Forfeiture Conference”
Or contact Irene Romero @ 505-955-6512

Javier M. Gonzales Susana Martinez
Mayor, City of Santa Fe /_\ Governor, State of New Mexico

A g
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Appellate Practice Section Board
Noon, teleconference

19

Real Property, Trust and Estate
Section Board

Noon, State Bar Center

21
Criminal Law Section Board
Noon, 800 Lomas NW, Ste 100, Albuquerque

21
Family Law Section Board
9 a.m., teleconference

21
Indian Law Section Board
Noon, State Bar Center

21
Trial Practice Section Board
Noon, State Bar Center

25

Intellectual Property Law Section Board
Noon, Lewis Roca Rothgerber Christie,
Albuquerque

About Cover Image and Artist: Chance Encounter, 12 by 12'

Common Legal Issues for

Senior Citizens Workshop
Presentation 10-11:15 a.m.,

Ft. Sumner Senior Center, Ft. Sumner,
1-800-876-6657

14

Metropolitan Court Legal Clinic
10 a.m.-2 p.m., Bernalillo County
Metropolitan Court, Albuquerque
505-841-9817

18

Common Legal Issues for

Senior Citizens Workshop
Presentation 10-11:15 a.m,,

Alamo Senior Center, Alamogordo,
1-800-876-6657

19

Common Legal Issues for
Senior Citizens Workshop
Presentation 10-11:15a.m.,
Deming Senior Center, Deming,
1-800-876-6657

Dick Evans was born in the Land of Enchantment and grew up in a rural farming community in the panhandle of Texas
with no exposure to art until he started college. He graduated from the University of Utah with a BFA in Drawing and
Painting and an MFA in Ceramics and Sculpture. Evans has taught art, primarily in ceramics, which is his primary form
of expression. He has also produced sculpture in welded steel and cast bronze. Evans'art is found in many art museums,
corporate collections and publications. He feels that the more personal the statement is, the more universal it may be.
By avoiding the visually expected, his art often aids the viewer to see surroundings in a different and richly rewarding
manner. To view more of Evans work, visit www.dickevansart.com.

4 Bar Bulletin - July 12,2017 - Volume 56, No. 28



A Message from State Bar President

Scotty A. Holloman

Dear State Bar of New Mexico Members,

It is hard to believe we are already halfway through the year! It has been my pleasure to serve
as your president and there are still many things to look forward to in 2017. Many of you have
already registered for or heard about this year’s Annual Meeting—Bench & Bar Conference
at the Inn of the Mountain Gods in Mescalero, N.M. We are excited to welcome Marcia Clark
who will participate in a moderated Q&A “Lessons Learned from the “Trial of the Century’
Relevant to the Rule of Law Issues of Today” Ms. Clark is a bestselling author and prosecutor
known for her work in high profile cases—most notably, the O.]. Simpson murder trial. Former local news anchor Carla
Aragon will moderate the Q&A session. A meet and greet event and book signing will follow Ms. Clark's presentation.

In addition to Ms. Clark, this year’s Annual Meeting will host many other high profile speakers including Mark Curriden of
the Dallas Morning News and ABA Journal and Chicago-Kent College of Law Professor Sheldon H. Nahmod. We also have
plenty of fun events lined up for the conference including the ever-popular golf outing, a performance at the historic Spencer
Theater for the Performing Arts and a charity raftle event supporting the Bar Foundation. Plus, enjoy refreshments and mingle
with other attendees, bar commissioners and me each night in the Texas Tech School of Law Red Raider Hospitality Suite.

I am particularly excited to attend this year’s Annual Meeting in my corner of the state. Often, bar events are located in
Albuquerque and Santa Fe. It is my priority to serve all of our members, regardless of their location. This year’s event is the
perfect opportunity for bar leadership to engage with members in the southern part of the state. I encourage each of you to
attend this year’s event and I look forward to seeing you there.

In other State Bar news, earlier this year, the Board of Bar Commissioners contracted Research & Polling to conduct an
update of the compensation survey for the State Bar. I am happy to announce that the results are available online now. In
addition to income, billing rates and methods for various types of practice, the recent results provide information regarding
what services are generally charged to clients, perceived barriers to practicing law in New Mexico and career satisfaction.

In June, the State Bar hosted the 50th Jackrabbit Bar Conference in Santa Fe. This group of bar leaders from the northwestern
plains and mountain west states convene annually to network and address bar association trends and issues. I am proud to
say that this year’s event was the most well attended one in history!

The Bar Foundation’s Entrepreneurs in Community Lawyering program has been in effect for a year now, and is continuing
to improve and grow. In fact, the applicants for the fall exceed the number of openings. We are excited about the future of

this program and I encourage you to learn more about it and refer qualified applicants.

You can find more information about the programs and events I've mentioned at the State Bar’s website at www.nmbar.org
or by calling 505-797-6000.

I'am honored to serve as your president and do what I can to further the legal profession in New Mexico. I will be in contact
again throughout the year but I am available to you if you have concerns.

Sincerely,

Scotty A. Ho n
President, State Bar of New Mexico

Bar Bulletin - July 12,2017 - Volume 56, No. 28 5




2017 S

¢ STATE BAR
I ot NEW MEXICO

Annual Meeting—

Bench & Bar Conference

tate Bar of ‘Nevxi/ Mexico Annual Awards

The 2017 Annual Awards recognize those who have distinguished themselves or who have made exemplary
contributions to the State Bar or legal profession in 2016 or 2017. They will be presented July 28 during the
2017 Annual Meeting—Bench & Bar Conference at the Inn of the Mountain Gods in Mescalero, N.M. To
attend the awards ceremony and register for the Annual Meeting, visit www.nmbar.org/AnnualMeeting.

SCOTT M. CURTIS
Distinguished Bar Service Award

¥ Recognizes attorneys who have provided valuable service and contributions to the legal profession and the
State Bar of New Mexico over a significant period of time.

Scott M. Curtis received his law degree from Texas Tech University and went into practice in Farmington,
NM in 1976. He was blessed to learn to practice law from giants of the San Juan County Bar. First and
foremost, he was guided by James B. Cooney followed closely by Felix Briones, the Honorable James
Musgrove and the Honorable Byron Caton. During his forty years of practice he’s been honored to serve
with many great and honorable lawyers and blessed to practice with many talented young lawyers. When
he could he would pass on the lessons learned from his mentors and from his 40 years of practice. Over the
years he has learned as much, if not more, from those brilliant young men and women as he might have
taught. They’ve enriched his life and have kept the practice fun.

CATHY ANSHELES
Distinguished Bar Service Nonlawyer Award

¥ Recognizes nonlawyers who have provided valuable service and contributions to the legal profession over a
significant period of time.

Cathy Ansheles learned about collaboration early on, growing up in a family of nine. She graduated from
Davidson College and taught in Kenya at a harambee school. After working with Maine’s Refugee Resettlement
Program, Cathy moved to New Mexico where she monitored prison conditions under the Duran Consent
Decree and did mitigation investigation on a federal death penalty case. Cathy also served for six years as
coordinator of the NM Coalition to Repeal the Death Penalty, which met its goal in 2009. As the New Mexico
Criminal Defense Lawyers Association director for over 20 years, Cathy has had the opportunity to partner
with a variety of legal and community organizations on issues ranging from solitary confinement and women
in prison to police reform and alternatives to incarceration. In collaboration with lawyers and activists, she
has organized trainings, public forums and legislative actions to effect social justice change in New Mexico.
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HON. ELIZABETH E. WHITEFIELD

Justice Pamela B. Minzner Professionalism Award

¥ Recognizes attorneys or judges who, over long and distinguished legal careers, have by their ethical and
personal conduct exemplified for their fellow attorneys the epitome of professionalism. Known for her fervent
and unyielding commitment to professionalism, Justice Minzner (1943-2007) served on the New Mexico
Supreme Court from 1994-2007.

Judge Elizabeth Whitefield was raised in Pennsylvania and was the first college-educated in her family of
Irish/Swiss immigrants, putting herself through undergraduate and law school. In 1982, Elizabeth joined the
firm of Keleher & McLeod, and was the first woman shareholder and the first woman in firm management.
She practiced until her appointment to the bench in 2007. In 1991, Elizabeth, Carol Conner and Margaret
Branch founded the NM Women’s Bar Association; Elizabeth received the NMWBA’s Henrietta Pettijohn
and Founder’s Awards. As a NM Bar Commissioner, Elizabeth supported and implemented a policy of
inclusion in the State Bar. This initiative included active recruitment of minorities and diverse attorneys.
In recognition for her efforts, Elizabeth was awarded the State Bar Past President’s Award. Judge Whitefield
was presiding as a Family Court Judge from 2007 to 2016. She was elected in 2008, and retained in 2014. In
that capacity, she worked closely with family law attorneys to institute a pro bono program. Elizabeth served
on the Family Court Bench for nine years with honor and distinction and was the recipient of the UNM
School of Law Distinguished Alumni Award, the Albuquerque Bar’s Outstanding Judge Award, and the
Albuquerque Journal & Chamber of Commerce Spirit Award.

YOUNG LAWYERS DIVISION WILLS FOR HEROES PROGRAM
Outstanding Legal Program Award

¥ Recognizes outstanding or extraordinary law-related organizations or programs that serve the legal profession
and the public.

Since 2006, the New Mexico Young Lawyers Division (YLD) has been implementing the American Bar
Association Young Lawyers Division national service project created by the Wills for Heroes Foundation,
Wills for Heroes (WFH), which provides wills, advance healthcare directives and powers of attorney free
of charge to first-responders. The WFH program helps to put first-responders’ minds at ease as they work
hard to protect our communities every day. The YLD provides these hard-working professionals who have
dangerous and life-threatening jobs with some relief knowing that they have planned to provide for their
families in the event that tragedy hits. The YLD regularly schedules events throughout the state, and in 2016
alone the YLD drafted 232 wills for New Mexico first-responders.

SPENCER L. EDELMAN
Outstanding Young Lawyer of the Year Award

¥ Awarded to attorneys who have, during the formative stages of their legal careers by their ethical and personal
conduct, exemplified for their fellow attorneys the epitome of professionalism; nominee has demonstrated
commitment to clients’ causes and to public service, enhancing the image of the legal profession in the eyes of
the public; nominee must have practiced no more than five years or must be no more than 36 years of age.

Spencer Edelman is a Shareholder at the Modrall Sperling law firm, where his practice deals with creditors’
rights and litigation with a focus on bankruptcy and real estate. Edelman’s efforts with YLD include
organizing Wills for Heroes events for first responders, assisting with the Veterans Civil Justice Initiative,
organizing volunteers for the Law Day Call-in Program, and assisting with the NMHBAs Law Camp. In
2013-2014 he served as a law clerk for U.S. Bankruptcy Judge David Thuma. He is a graduate of the James E.
Rogers College of Law at the University of Arizona and Macalester College in St. Paul, Minn. He plays tennis
regularly and attends as many Isotopes games as possible.
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STEPHEN C. M. LONG
Robert H. LaFollette Pro Bono Award

¥ Presented to an attorney who has made an exemplary contribution of time and effort, without compensation,
to provide legal assistance over his or her career to people who could not afford the assistance of an attorney.
Robert LaFollette (1900-1977), director of Legal Aid to the Poor, was a champion of the underprivileged
who, through countless volunteer hours and personal generosity and sacrifice, was the consummate
humanitarian and philanthropist.

Steve Long graduated from UNM Law School in 1977 and was admitted to the bar that year. He and other
Christian lawyers began providing pro bono services to the poor that resulted in the formation of Christian
Legal Aid and Referral Service in 1983. Working under the direction of the Bankruptcy Law Section Board
of Directors in the late 1980’, Steve drafted a model to provide pro bono bankruptcy services. He created
forms for Legal Aid’s Pro Se Divorce Clinic that the Second Judicial District Court adapted for its use.
He participates in the Volunteer Attorney Program and says that pro bono service is his favorite part of
the practice of law. Steve holds a BBA degree in Economics from New Mexico State University as well as
Master of Divinity and Doctor of Ministry degrees from Gateway Seminary. He is an ordained minister
and adjunct faculty member in the Gateway Doctor of Ministry program.

HON. MICHAEL D. BUSTAMANTE
Seth D. Montgomery Distinguished Judicial Service Award

¥ Recognizes judges who have distinguished themselves through long and exemplary service on the bench and
who have significantly advanced the administration of justice or improved the relations between the bench and
bar; generally given to judges who have or soon will be retiring. Justice Montgomery (1937-1998), a brilliant
and widely respected attorney and jurist, served on the New Mexico Supreme Court from 1989-1994.

Judge Michael Bustamante is a native New Mexican with deep roots in the state. On his mother’s side he can
trace his family to the Onate expedition! His father’s side of the family are relative newcomers and probably
came to New Mexico in the early 1700s. He graduated from Grants High School in 1967, received his B.A. in
Economics from UNM in 1971 and graduated from UNM Law School in 1974. He was in private practice with
the law firm of Ortega and Snead and its successors from then until he went into solo practice in 1990. He was
appointed to the Court of Appeals in December 1994 and served until October 2016. He has been and is still
active in many community, bar and court related organizations and committee work. He emphasizes that his
constant aim is to be useful and leave all things in which he gets involved better than he found them.

2017 Annual Meeting—Bench & Bar Conference

Inn of the Mountain Gods Resort, Mescalero, N.M. « July 27-29, 2017
287 Carrizo Canyon Road, Mescalero, N.M. 88340
Rates start at $139.99" for a standard room (per night plus tax).
“Limited rooms may still be available at each room rate level. Call for current availability.
Mention your State Bar affiliation. Contact Debra Enjady, at 800-545-6040, ext. 3, or 575-464-7090.

@ STATE BAR

/I o NEw MEXICO
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Notices

CourT NEWS
First Judicial District Court

Judicial Notice of Retirement

The First Judicial District Court, Divi-
sion II announces the retirement of Hon.
Sarah M. Singleton effective Aug. 31. A
Judicial Nominating Commission will be
convened in Santa Fe in September to in-
terview applicants for this vacancy. Further
information on the application process can
be found at lawschool.unm.edu/judsel/
index.php along with updates regarding
this vacancy and the news releases.

Second Judicial District Court
Children's Court Abuse and

Neglect Brown Bag

The Second Judicial District Court
Children's Court Abuse and Neglect
Brown Bag will be held at noon, July 21,
in the Chama Conference Room at the
Juvenile Justice Center, 5100 2nd Street
NW, Albuquerque, NM 87107. Attorneys
and practitioners working with families
involved in child protective custody are
welcome to attend. Call 505-841-7644 for
more information.

Eighth Judicial District Court
Notice of Destruction of Exhibits

Pursuant to the Supreme Court reten-
tion and disposition schedule, the Eighth
Judicial District Court, Taos County, will
destroy the following exhibits by order of
the court if not claimed by the allotted
time: 1) all unmarked exhibits, oversized
poster boards/maps and diagrams; 2) ex-
hibits filed with the court, in civil cases for
the years 1994-2010 and probate cases for
the years 1989-2010. Counsel for parties
are advised that exhibits may be retrieved
through July 31. For more information
or to claim exhibits, contact Bernabe P.
Struck, court manager, at 575-751-8601.
All exhibits will be released in their en-
tirety. Exhibits not claimed by the allotted
time will be considered abandoned and
will be destroyed.

12th Judicial District Court

Judicial Vacancy

A vacancy on the 12th Judicial District
Court will exist as of Sept. 4 due to the
retirement of Hon. Jerry H. Ritter effective
Sept. 1. Inquiries regarding the details
or assignment of this judicial vacancy
should be directed to the administrator
of the Court. Alfred Mathewson, chair of
the 12th Judicial District Court Judicial

Professionalism Tip

With respect to the courts and other tribunals:

| will refrain from filing frivolous motions.

Nominating Commission, invites ap-
plications for this position from lawyers
who meet the statutory qualifications in
Article VI, Section 28 of the New Mexico
Constitution. Applications can be found
atlawschool.unm.edu/judsel/application.
php. The deadline for applications is 5
p.m. July 13. Applicants seeking infor-
mation regarding election or retention
if appointed should contact the Bureau
of Elections in the office of the Secretary
of State. The 12th Judicial District Court
Judicial Nominating Commission will
meet at 9 a.m. on Aug. 3, to interview
applicants for the position at the Otero
County Courthouse located at 1000 New
York Avenue in Alamogordo. The Com-
mission meeting is open to the public and
anyone who wishes to be heard about any
of the candidates will have an opportunity
to be heard.

Bernalillo County
Metropolitan Court
Volunteer for Bernalillo County
Metro Court Clinic

The Bernalillo County Metropolitan
Court Legal Clinic takes place on the
second Friday of each month. The YLD
is co-sponsoring the Clinic from 10
a.m.-1 p.m. on July 14 on the Court's
ninth floor and seeks volunteers to help
pro se individuals with civil legal advice
including: landlord/tenant, consumer
rights, trial preparation, employee wage,
debts/bankruptcy, discovery and more.
Volunteers are also needed to provide this
service electronically at the Court to New
Mexico residents outside of Albuquerque.
Contact Renee Valdez at metrrmv@
nmcourts.gov for more information and
to volunteer.

STaTE BAR NEWS

Attorney Support Groups

e July17,7:30 am.
First United Methodist Church, 4th and
Lead SW, Albuquerque (Group meets
the third Monday of the month.)

e Aug.7,5:30 p.m.
First United Methodist Church, 4th and
Lead SW, Albuquerque (Group meets
the first Monday of the month.)

« Aug. 14, 5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library (Group meets on the second
Monday of the month.) Teleconfer-
ence participation is now available.
Dial 1-866-640-4044 and enter code
7976003#.

For more information, contact Hilary

Noskin, 505-449-7984 or Bill Stratvert,

505-242-6845.

Bankruptcy Law Section
Bankruptcy Get-Together

Join the Bankruptcy Law Section for a
get-together at 5:30 p.m., July 21, at MonK’s
Taproom located at 205 Silver Ave. SW, Ste.
G in Albuquerque. Drinks and appetizers
will be available for purchase. For more
information, contact Section Chair-elect
Dan White at dwhite@askewmazelfirm.com.

Lawyers and Judges
Assistance Program
Stress and Your Heart Workshop
Stress impacts health and the heart.
Men Go Red NM and the Lawyers and
Judges Assistance Program invite all
members to attend an informative session
on the subject from 5:30-7 p.m., July 12,
at the State Bar Center. For more informa-
tion or to R.S.V.P, contact Hailey Smith at
505-485-1332.

Legal Services and Programs
Committee
Breaking Good Video Contest

Seeks Sponsor

The LSAP Committee will host the
third annual Breaking Good Video Con-
test for 2017-2018. The Video Contest
aims to provide an opportunity for New
Mexico high school students to show
their creative and artistic talents while
learning about civil legal services available
to their communities. The LSAP Com-
mittee would like to invite a member or
firm of the legal community to sponsor
monetary prizes awarded to first, second,
and third place student teams and the first
place teacher sponsor. The Video Contest
sponsors will be recognized during the
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presentation of the awards, to take place
at the Albuquerque Bar Association Law
Day Luncheon in early May, and on
all promotional material for the Video
Contest. For more information regarding
details about the prize scale and the Video
Contest in general, or additional sponsor-
ship information, contact Breanna Henley
at bhenley@nmbar.org.

Young Lawyers Division
Young Professionals Flamenco

Performance-Networking Event

Join the YLD, the Young Professionals
of Albuquerque, the Hispanic National
Bar Association and the Hispano Cham-
ber of Commerce for a live Flamenco
performance and networking reception
at 5 p.m., July 19, at Tablao Flamenco
at Hotel Albuquerque. The event is free,
complimentary appetizers will be provided
and a cash bar will be available. Register
by July 14 at ypabgq.org.

UNM

Law Library
Hours Through Aug. 20
Building & Circulation

Monday-Thursday 8 a.m.-8 p.m.

Friday 8 a.m.-6 p.m.

Saturday 10 a.m.-6 p.m.

Sunday noon-6 p.m.
Reference

Monday-Friday 9 a.m.-6 p.m.
Public Citator Notice

As of July 1, UNM’s University Librar-
ies will no longer provide LexisNexis
Academic, a publicly accessible version
of Lexis that includes Shepard’s citator.

The UNMSOL Library will continue to
provide Westlaw PRO on select library
computer terminals. Westlaw PRO is a
public patron version of Westlaw that
includes KeyCite.

OTHER BARS
New Mexico Criminal Defense
Lawyers Association
CLE in Farmington

Coming to your neck of the woods,
the New Mexico Criminal Defense Law-
yers Association is hosting a special
regional CLE on DWI, native culture,
cross-examination and digital evidence
in Farmington on July 14. This CLE will
also include a criminal case law update as
well as a question and answer session with
some current sitting judges. This seminar
provides 6.0 total CLE credits including
1.0 ethics credit. Visit www.nmcdla.org to
register for this CLE today.

New Mexico Defense Lawyers
Association
Nominations for Annual Awards
The New Mexico Defense Lawyers
Association is now accepting nomina-
tions for the 2017 NMDLA Outstand-
ing Civil Defense Lawyer and the 2017
NMDLA Young Lawyer of the Year
awards. Nomination forms are avail-
able on line at www.nmdla.org or by
contacting NMDLA at nmdefense@
nmdla.org or 505-797-6021. Deadline
for nominations is July 28. The awards
will be presented at the NMDLA Annual
Meeting Luncheon on Sept. 29, at the
Hotel Chaco, Albuquerque.

- New Mexico Lawyers
L and Judges
Assistance Program

E_\"‘
Help and support are only a phone call away.
24-Hour Helpline
Attorneys/Law Students
505-228-1948 - 800-860-4914

Judges 888-502-1289
www.nmbar.org/JLAP

New Mexico Women's
Bar Association
Annual Meeting and Presentation
The New Mexico Women’s Bar As-
sociation will hold its annual meeting at
1:30 p.m., July 14, at the State Bar Center
in Albuquerque. At noon, the same day, the
Women’s Bar will host a luncheon presenta-
tion by Elizabeth Lynch Phillips. Phillips is
a member of the State Bar and a Certified
Professional Coach. She will talk about
how to learn to recognize the three primary
internal voices we all use to tell about and
relate to, the circumstances in our lives. She
will explain how we can become aware of
which voice has the microphone in each of
our stories and how to consciously choose to
speak from the most powerful and effective
voice - that of an empowered adult. More
information about Phillips can be found at
lawyersevolving.com. Contact Sharon Sha-
heen at 505-986-2678, sshaheen@montand.
com, to register for the presentation. There
is no charge to attendees who register by
July 10.
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Legal Education

July

12

14

18

18

Technical Assistance Seminar

6.0G

Live Seminar, Albuquerque

U.S. Equal Employment Opportunity
Commission

602-640-4995

DWI, Native Culture, Cross-
Examination, & Digital Evidence
CLE

50G, 1.0 EP

Live Seminar, Farmington

New Mexico Criminal Defense
Lawyers Association
www.nmedla.org

Techniques to Restrict
Shareholders/LLC Members:

The Organizational Opportunity
Doctrine, Non-Competes and More
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Natural Resource Damages
100G

Live Seminar, Santa Fe

Law Seminars International
www.lawseminars.com

August

Drugs in the Workplace (2016)
20G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Effective Mentoring—Bridge the
Gap (2015)

2.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2017 ECL Solo and Business
Bootcamp Parts I and II
34G,2.7EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

20

20

21

25

Default and Eviction of
Commercial Real Estate Tenants
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Annual Rocky Mountain Mineral
Law Institute

13.0G, 2.0 EP

Live Seminar, Santa Fe

Rocky Mountain Mineral Law
Foundation

www.rmmlf.org

Ethical Issues for Small Law Firms:
Technology, Paralegals, Remote
Practice and More

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Commercial Paper: Drafting Short-
Term Notes to Finance Company
Operations

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

2016 Trial Know-How! (The
Reboot)

40G,2.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Lawyers Ethics in Employment Law
1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Tricks and Traps of Tenant
Improvement Money

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

27

27

27-29

Current Developments in
Employment Law

17.5G, 1.0 EP

Live Seminar, Santa Fe
ALI-CLE

www.ali-cle.org

Evidence and Discovery Issues in
Employment Law

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

24th Annual Advanced Course:
Current Developments in
Employment Law

175G, 1.0 EP

Live Webcast/Live Seminar, Santa Fe
American Law Institute
www.ali-cle.org/CZ002

27-29 2017 Annual Meeting—Bench &

11

11

Bar Conference

12 total CLE credits (with possible
8.0 EP)

Live Seminar, Mescalero

Center for Legal Education of NMSBF
www.nmbar.org

Gross Receipts Tax Fundamentals
and Strategies

6.0G

Live Seminar, Albuquerque

NBI, Inc.

www.nbi-sems.com

Diversity Issues Ripped from the
Headlines (2017)

50G, 1.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Attorney vs. Judicial Discipline
(2017)

2.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org
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Legal Education

www.nmbar.org

August

11 New Mexico DWI Cases: From the
Initial Stop to Sentencing (2016)
20G, 1.0EP
Live Replay, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

11 Human Trafficking (2016)
3.0G
Live Replay, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

11 New Mexico Defense Lawyers
Association and West Texas TADC
Joint Seminar
45G, 1.5 EP
Live Seminar, Ruidoso
New Mexico Defense Lawyers
Association
www.nmdla.org

11 Introduction to New Mexico Money
Laundering
1.5G
Live Seminar, Las Cruces
Peter Ossorio
575-522-3112

September

8 Practical Succession Planning for
Lawyers
2.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

8 Complying with the Disciplinary
Board Rule 17-204
1.0 EP
Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

8 Techniques to Avoid and Resolve
Deadlocks in Closely Held
Companies
1.0G
Teleseminar
Center for Legal Education of NMSBF
www.nmbar.org

14

17-18

24

12

13

14

Traffic Law 28
1.0G

Live Seminar, Albuquerque

Davis Miles McGuire Gardner
www.davidmiles.com

10th Annual Legal Service

Providers Conference 29
10.0 G, 2.0 EP

Live Seminar, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Complying with the Disciplinary

Board Rule 17-204 31
1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Complying with the Disciplinary 14
Board Rule 17-204

1.0 EP

Webcast/Live Seminar, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

What Notorious Characters Teach 18
About Confidentiality

1.0 EP

Live Webinar

Center for Legal Education of NMSBF
www.nmbar.org

Complying with the Disciplinary

Board Rule 17-204 18
1.0 EP

Webcast/Live Seminar, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Complying with the Disciplinary
Board Rule 17-204

1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

The Use of “Contingent Workers”—
Issues for Employment Lawyers
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

The Law and Bioethics of Using
Animals in Research

62G

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

The Ethics of Representing Two
Parties in a Transaction

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

New Mexico Conference on the
Link Between Animal Abuse and
Human Violence

11.7 G

Live Seminar, Albuquerque
Positive Links
www.thelinknm.com

Ethical Considerations in
Foreclosures

1.0 EP

Live Seminar, Albuquerque
Davis Miles McGuire Gardner
www.davismiles.com
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Opinions

As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals
PO Box 2008 - Santa Fe, NM 87504-2008 - 505-827-4925

Effective June 30, 2017

PUBLISHED OPINIONS

No.
No.
. 34260
. 34680
. 34897
. 35017
. 35507
. 35411

33847
34090

2nd Jud Dist Bernalillo CR-113937, STATE v G LEONG (affirm in part, reverse in part and remand)
2nd Jud Dist Bernalillo LR-12-75, STATE v V GONZALES (affirm)

3rd Jud Dist Dona Ana CR-13-452, STATE v A SWEAT (affirm)

3rd Jud Dist Dona Ana DV-12-619, S BEST v C MARINO (affirm in part, reverse in part)

1st Jud Dist Santa Fe CV-13-1427, B ULLMAN v SAFEWAY (reverse and remand)

2nd Jud Dist Bernalillo LR-12-43, STATE v L GARCIA (affirm in part and remand)

9th Jud Dist Curry CR-14-473, STATE v B SAIZ (affirm)

2nd Jud Dist Bernalillo CR-15-1400, STATE v M WEBB (affirm and remand

UNPUBLISHED OPINIONS

No.
No.
No.
No.
. 35691
. 35764
. 34026

36119
33989
34330
35096

. 34648
. 34708
. 35291
. 35801
. 35878
. 36183
. 34148

5th Jud Dist Eddy DM-04-25, M STAHLBAUM v A PINSON (reverse and remand)

11th Jud Dist San Juan CR-12-1061, CR-12-283, STATE v D CHAVEZ (affirm)

5th Jud Dist Chaves CR-12-290, STATE v M FARMER (affirm in part, reverse in part and remand)
1st Jud Dist Santa Fe CV-11-3177, US BANK v P RODRIGUEZ (reverse and remand)

8th Jud Dist Colfax CV-15-56, BOKF v H GONZALEZ JR (affirm)

5th Jud Dist Lea YR-07-1, STATE v ] GUTIERREZ (affirm)

3rd Jud Dist Dona Ana CV-11-839, S STRAUMANN v K MASSEY

(affirm in part, reverse in part and remand)

11th Jud Dist San Juan CR-14-620, STATE v A COLE (affirm)

8th Jud Dist Colfax CR-13-123, STATE v E GONZALES (affirm)

5th Jud Dist Eddy CR-15-72, STATE v M SANCHEZ (affirm)

2nd Jud Dist Bernalillo CR-11-5386, STATE v A RAEL (affirm)

2nd Jud Dist Bernalillo LR-16-1, STATE v K CABRAL (affirm)

8th Jud Dist Taos CV-13-405, US BANK v B PRICE (affirm in part, reverse in part and remand)
13th Jud Dist Valencia CR-12-492, STATE v Z GREEN (reverse and remand)

Slip Opinions for Published Opinions may be read on the Court’s website:

http://coa.nmcourts.gov/documents/index.htm

6/28/2017
6/28/2017
6/28/2017
6/29/2017
6/28/2017
6/28/2017
6/28/2017

6/27/2017
6/28/2017
6/28/2017
6/28/2017
6/28/2017
6/28/2017
6/29/2017

6/29/2017
6/29/2017
6/29/2017
6/29/2017
6/29/2017
6/29/2017
6/30/2017
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Clerk’s Certificates

From the Clerk of the New Mexico Supreme Court

Dated June 23, 2017

CLERK’S CERTIFICATE
OF ADDRESS AND/OR
TELEPHONE CHANGES

Jorge A. Alvarado

Public Law Center

601 Civic Law Center Dr. West
Santa Ana, CA 92701
714-541-1010 Ext. 283
714-541-5157 (fax)
jalvarado@publiclawcenter.org

Nathan B. Anderson

Titus Brueckner & Levine PLC
8355 E. Hartford Drive,

Suite 200

Scottsdale, AZ 85255
480-483-9600

480-483-3215 (fax)
nanderson@tbl-law.com

Thomas William Banner
Hays & Friedman, PA

530-B Harkle Road

Santa Fe, NM 87505
505-989-1434

505-992-8378 (fax)
twbanner@haysfriedmanlaw.
com

John Walden Bassett Jr.
3364 Blackburn Street
Dallas, TX 75204
575-637-8236
jbassett@atwoodmalone.com

Paul Roger Bouchard
US. Army

9169 Prices Cove Lane
Fort Belvoir, VA 22060
915-603-7651
bouchardp@yahoo.com

Jesse A. Boyd

Ericksen Arbuthnot

2300 Clayton Road, Suite 350
Concord, CA 94520
510-832-7770

510-832-0102 (fax)
jboyd@ericksenarbuthnot.com

Nita C. Day

8201 Golf Course Rd. NW,
Suite D-3 #208
Albuquerque, NM 87120
505-908-4988
ndayabgq@gmail.com

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Verlin Hughes Deerinwater
3910 Bancroft Drive

El Paso, TX 79902
702-244-7102
deerinwater@cox.net

Ralph D. Dowden

PO Box 1902

Denton, TX 76202
505-453-7965
texlawman9@gmail.com

Stephen James Foland
Mason & Isaacson, PA

PO Box 1772

104 E. Aztec Avenue (87301)
Gallup, NM 87305
505-722-4463

505-722-2629 (fax)
s.foland@milawfirm.net

Julie M. Gallardo

Law Offices of Leonard and
Ulibarri

3636 N. Central Avenue,
Suite 560

Phoenix, AZ 85012
505-335-4667

603-334-5918 (fax)
julie.gallardo@libertymutual.
com

Sean M. Guerrero
Stubbeman, McRae, Sealy,
Laughlin & Browder, Inc.

550 W. Texas Avenue, Suite 800
Midland, TX 79701
432-682-1616

432-682-4884 (fax)
sguerrero@stubbeman.com

Amy I. Haas

Upper Colorado River
Commission

355 South 400 East

Salt Lake City, UT 84111
801-531-1150
801-531-9705 (fax)
ahaas@ucrcommission.com

John Andrew Hallman
Simon Greenstone Panatier
Bartlett

3232 McKinney Avenue,
Suite 610

Dallas, TX 75204
214-276-7680
214-276-7699 (fax)
jhallman@sgpblaw.com

Nancy M. Hewitt

4113 Soaring Eagle Lane
Santa Fe, NM 87507
505-310-3608
nmhewitt2@aol.com

Samuel William Hodder
Office of the Second Judicial
District Attorney

520 Lomas Blvd. NW
Albuquerque, NM 87102
505-222-1238
shodder@da2nd.state.nm.us

Julie L. Hunt

6067 Namath Avenue NW
Albuquerque, NM 87120
714-404-8214
juliehunt4law@gmail.com

Vanessa M. Lemrond

2443 Fair Oaks Blvd.,

PMB #454

Sacramento, CA 95825
916-594-9016
vanessa.lemrond@gmail.com

Lisa M. Liegeot

N.M. Workers’ Compensation
Administration

2410 Centre Avenue SE
Albuquerque, NM 87106
505-841-6030

505-841-6813 (fax)
lisa.liegeot@state.nm.us

Umair Malik

Manley Deas Kochalski LLC
One E. Wacker Drive
Chicago, IL 60601
312-651-6701
ummalik@manleydeas.com

Brian E. McMath

Office of the Attorney General
201 Third Street NW, Suite 300
Albuquerque, NM 87102
505-717-3500
bmcmath@nmag.gov

Jacqueline Ortiz

Azkew & Mazel, LLC

1122 Central Avenue SW,
Suite 1

Albuquerque, NM 87102
505-433-3097
jackie@askewmazelfirm.com

Gilda Tuoni Russell
3940 Laurel Canyon Blvd.
#1148

Studio City, CA 91604
617-922-3603
gilda.russell@gmail.com

Andrea Salazar

Cuddy & McCarthy, LLP

PO Box 4160

1701 Old Pecos Trail (87505)
Santa Fe, NM 87502
505-988-4476

888-977-3814 (fax)
asalazar@cuddymccarthy.com

Hilary Tompkins

Hogan Lovells US LLP

555 Thirteenth Street NW
Washington, DC 20004
202-637-5600

202-637-5910 (fax)
hilary.tompkins@hoganlovells.
com

Laura K. Vega

Allen, Shepherd, Lewis,
& Syra, PA

PO Box 94750

4801 Lang Avenue NE,
Suite 200 (87109)
Albuquerque, NM 87199
505-341-0110
505-341-3434 (fax)
lvega@allenlawnm.com

Roger Alan Wagman

13616 Ernesto Court NE
Albuquerque, NM 87112
505-298-4977
rogerwagmanlaw@gmail.com

Jensen Nicole Wallace
Genus Law Group

500 Marquette Avenue NW,
Suite 1200

Albuquerque, NM 87102
505-835-6950
jwallace@genuslawgrp.com

Hon. Julie N. Altwies (ret.)
3920 Wyllie Road #8A
Princeville, HI 96722
juliealtwies@aol.com
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Clerk’s Certificates

Dana Kanter Grubesic
Kanter & Grubesic, PA
PO Box 25483
Albuquerque, NM 87125
dana@kanterlawfirm.com

Amara M. Hayden

8441 Gilford Circle
Huntington Beach, CA 92646
ahaydenalaw@gmail.com

Bradford Kenneth Kerwin
Law Offices of the Public
Defender

301 N. Guadalupe Street,
Suite 101

Santa Fe, NM 87501
505-395-2849
brad.kerwin@lopdnm.us

George W. Kozeliski
1708 S. Second Street
Gallup, NM 87301

gwkoz51@gmail.com

Onawa L. Lacy

1673 A Paula Drive
Honolulu, HI 96816
onawalacy@gmail.com

Hon. Lourdes A.
Martinez (ret.)

PO Box 2547

Las Cruces, NM 88004

Robert L. Negrin

Aldridge Pite, LLP

701 N. Post Oak Road, Suite 205
Houston, TX 77024
713-293-3650

858-412-2798 (fax)
rnegrin@aldridgepite.com

Pranava Upadrashta
PO Box 1663, MS A187
Los Alamos, NM 87545
pranava@lanl.gov

Marina A. Cansino
Developmental Disabilities
Planning Council-Office of
Guardianship

625 Silver Avenue SW, Suite 100
Albuquerque, NM 87102
505-841-4586

505-841-4590 (fax)
maria.cansino@state.nm.us

Alan E. Pedersen

Farm Credit of New Mexico
PO Box 94330

5651 Balloon Fiesta Parkway
NE (87113)

Albuquerque, NM 87199
505-875-6040
alan.pedersen@farmcreditnm.
com

Hon. Conrad Frederick
Perea

Third Judicial District Court
201 W. Picacho Avenue

Las Cruces, NM 88005
575-528-8362

575-528-8300 (fax)

Jackie L. Russell

Brown Law

PO Box 4220

Sunriver, OR 97707
505-419-1032
jlrussellrnjd@gmail.com

http://nmsupremecourt.nmcourts.gov

Lauren Elizabeth Anne
Truitt

City of Alamogordo

PO Box 67

Alto, NM 88312
575-439-4210
truittlegal@gmail.com

Sarah Eileen Bennett
(sarahb@wbmbhlaw.com)
Michael J. Golden
(michaelg@wbmhlaw.com)
Morgan E. Honeycutt
(morganh@wbmbhlaw.com)
Amber R. Macias-Mayo
(amberm@wbmhlaw.com)
David L. Walther
(davidw@wbmhlaw.com)
Walther Bennett Mayo
Honeycutt PC

123 E. Marcy Street, Suite 205
Santa Fe, NM 87501
505-795-7117
505-216-2301 (fax)

CLERK’S CERTIFICATE
OF REINSTATEMENT TO
ACTIVE STATUS

Effective June 21, 2017:
Theodore Marc Kaiman
910 Santa Fe Avenue SW
Albuquerque, NM 87102
505-401-4470
thmkaiman@gmail.com

Effective June 28, 2017:
Lucy Higgins Sinkular
6027 Goldfield Place NE
Albuquerque, NM 87111
505-796-6238
lucy.sinkular@gmail.com

CLERK’S CERTIFICATE
OF CHANGE TO INACTIVE
StATUS

Effective June 12, 2017:
Robyn Anne Simms

PO Box 532

Ranchos de Taos, NM 87557
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Recent Rule-Making Activity

As Updated by the Clerk of the New Mexico Supreme Court

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Effective June 28, 2017

PENDING PROPOSED RULE CHANGES OPEN
FOR COMMENT:

There are no proposed rule changes currently open for comment.

RECENTLY APPROVED RULE CHANGES
SINCE RELEASE OF 2017 NMRA:

Effective Date

Rules of Civil Procedure for the District Courts

1-079 Public inspection and
sealing of court records 03/31/2017
1-131 Notice of federal restriction on right to possess

03/31/2017

Rules of Civil Procedure for the Magistrate Courts

or receive a firearm or ammunition

2-112  Public inspection and sealing of

court records 03/31/2017

Rules of Civil Procedure for the Metropolitan Courts

3-112  Public inspection and sealing of

court records 03/31/2017

Civil Forms

4-940 Notice of federal restriction on right to possess

or receive a firearm or ammunition 03/31/2017
4-941 Petition to restore right to possess or receive a

firearm or ammunition 03/31/2017

Rules of Criminal Procedure for the
District Courts

5-106  Peremptory challenge to a district judge; recusal;

procedure for exercising 07/01/2017
5-123 Public inspection and sealing of

court records 03/31/2017
5-204  Amendment or dismissal of complaint,

information andindictment 07/01/2017
5-401  Pretrial release 07/01/2017
5-401.1 Property bond; unpaid surety 07/01/2017
5-401.2  Surety bonds; justification of

compensated sureties 07/01/2017
5-402  Release; during trial, pending sentence,

motion for new trial and appeal 07/01/2017
5-403 Revocation or modification of release orders

07/01/2017

5-405

5-406
5-408
5-409
5-615

Appeal from orders regarding release

or detention 07/01/2017
Bonds; exoneration; forfeiture 07/01/2017
Pretrial release by designee 07/01/2017
Pretrial detention 07/01/2017

Notice of federal restriction on right to receive
or possess a firearm or ammunition 03/31/2017

Rules of Criminal Procedure for the Magistrate Courts

6-114

6-207
6.207.1
6-401
6-401.1
6-401.2

6-403

6-406
6-408
6-409
6-506
6-703

Public inspection and sealing of

court records 03/31/2017
Bench warrants 04/17/2017
Payment of fines, fees, and costs 04/17/2017
Pretrial release 07/01/2017
Property bond; unpaid surety 07/01/2017
Surety bonds; justification of
compensated sureties 07/01/2017
Revocation or modification of release orders
07/01/2017
Bonds; exoneration; forfeiture 07/01/2017
Pretrial release by designee 07/01/2017
Pretrial detention 07/01/2017
Time of commencement of trial 07/01/2017
Appeal 07/01/2017

Rules of Criminal Procedure for the Metropolitan Courts

7-113

7-207
7-207.1
7-401
7-401.1
7-401.2

7-403

7-406
7-408
7-409
7-506
7-703

Public inspection and sealing of

court records 03/31/2017
Bench warrants 04/17/2017
Payment of fines, fees, and costs 04/17/2017
Pretrial release 07/01/2017
Property bond; unpaid surety 07/01/2017
Surety bonds; justification of

compensated sureties 07/01/2017
Revocation or modification of

release orders 07/01/2017
Bonds; exoneration; forfeiture 07/01/2017
Pretrial release by designee 07/01/2017
Pretrial detention 07/01/2017
Time of commencement of trial 07/01/2017
Appeal 07/01/2017

16  Bar Bulletin - July 12,2017 - Volume 56, No. 28



http://nmsupremecourt.nmcourts.gov.

Rule-Making Activity.

Rules of Procedure for the Municipal Courts

8-112 Public inspection and sealing of
court records
8-206  Bench warrants
8-206.1 Payment of fines, fees, and costs
8-401  Pretrial release
8-401.1 Property bond; unpaid surety
8-401.2  Surety bonds; justification of
compensated sureties
8-403  Revocation or modification of
release orders
8-406  Bonds; exoneration; forfeiture
8-408  Pretrial release by designee
8-506  Time of commencement of trial
8-703  Appeal
Criminal Forms
9-301A  Pretrial release financial affidavit
9-302  Order for release on recognizance
by designee
9-303  Order setting conditions of release
9-303A  Withdrawn
9-307  Notice of forfeiture and hearing
9-308  Order setting aside bond forfeiture
9-309  Judgment of default on bond
9-310  Withdrawn

03/31/2017
04/17/2017
04/17/2017
07/01/2017
07/01/2017

07/01/2017

07/01/2017
07/01/2017
07/01/2017
07/01/2017
07/01/2017

07/01/2017

07/01/2017
07/01/2017
07/01/2017
07/01/2017
07/01/2017
07/01/2017
07/01/2017

9-515

10-166

12-204

12-205

12-307.2

12-314

17-202
17-301

Notice of federal restriction on right to possess

or receive a firearm or ammunition 03/31/2017
Children’s Court Rules and Forms
Public inspection and sealing of
court records 03/31/2017
Rules of Appellate Procedure
Expedited appeals from orders
regarding release or detention entered
prior to a judgment of conviction 07/01/2017
Release pending appeal in criminal matters
07/01/2017
Electronic service and filing of papers
07/01/2017*
Public inspection and sealing of court records
03/31/2017
Disciplinary Rules
Registration of attorneys 07/01/2017

Applicability of rules; application of Rules
of Civil Procedure and Rules of Appellate

Procedure; service. 07/01/2017

Rules Governing Review of Judicial Standards Commission

27-104

Proceedings

Filing and service 07/01/2017

To view all pending proposed rule changes (comment period open or closed), visit the New Mexico Supreme Court’s
website at http://nmsupremecourt.nmcourts.gov. To view recently approved rule changes, visit the New Mexico Compilation
Commission’s website at http://www.nmcompcomm.us.
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Advance Opinions

http:/Mmww.nmcompcomm.us/

From the New Mexico Supreme Court and Court of Appeals

HECTOR H. BALDERAS
Attorney General
MARTHA ANNE KELLY
Assistant Attorney General
Albuquerque, New Mexico
for Appellant

From the New Mexico Supreme Court
Opinion Number: 2017-NMSC-014
No. S-1-SC-35407 (filed March 9, 2017)

STATE OF NEW MEXICO,
Plaintiff-Appellant,

DESIREE LINARES,
Defendant-Appellee.

APPEAL FROM THE DISTRICT COURT OF LINCOLN COUNTY
JAMES WAYLON COUNTS, District Judge

BENNETT BAUR
Chief Public Defender
J.K. THEODOSIA JOHNSON
Assistant Public Defender
Santa Fe, New Mexico
for Appellee

Opinion
Judith K. Nakamura, Justice

{1} A court-appointed psychologist
evaluated Defendant, Desiree Linares, and
recommended that she be found incompe-
tent to stand trial due to mental retarda-
tion.! See NMSA 1978, § 31-9-1.6 (1999).
The State doubted the court-appointed
psychologist’s testing methodology and
conclusions and requested an opportunity
to conduct an independent evaluation
utilizing its own expert. The district court
granted this request, but because Linares
had filed a speedy-trial motion and the
proceedings had been fraught with need-
less and unexplained delay, the district
court allowed the court-appointed psy-
chologist to attend and observe the State’s
independent evaluation to ensure the
issue of Linares’s mental retardation was
quickly resolved. The State insisted that

this was unacceptable and unlawful and
declined to conduct the evaluation because
the court-appointed psychologist would
be present. Ultimately, the district court
accepted the court-appointed psycholo-
gist's recommendations and found Linares
incompetent due to mental retardation.
Linares was civilly committed to the New
Mexico Department of Health (DOH) and
the criminal proceedings against her were
dismissed.

{2} Inthis direct appeal, the State contends
that the district court abused its discretion
and effectively denied it an opportunity for
an “independent” evaluation by permit-
ting the court-appointed psychologist to
attend the second, independent evaluation
which ultimately did not occur. The State
also argues that the district court abused
its discretion in concluding that Linares is
incompetent to stand trial. Lastly, the State
asserts that the procedural requirements of
Section 31-9-1.6(B) and (C), which specify

the procedures a district court must follow
when committing a defendant to involun-
tary civil confinement, were not followed.
We find no error in the proceedings below
and affirm.

I. BACKGROUND

{3} Linares and Alexis Shields resided
together as the foster children of Evelyn
Miranda. In June 2011, Linares and Shields
devised a plan to run away from Miranda’s
home. The children intended to place a
piece of cloth soaked in nail polish remov-
er over Miranda’s mouth and nose render-
ing her unconscious, tie her down with
electrical cords, steal her vehicle, and drive
away. The children’s ill-conceived plan
went dreadfully awry. Miranda struggled
with the children when they attempted
to hold the cloth over her mouth. Linares
restrained Miranda as Shields smothered
Miranda with a pillow and suffocated her.
The children fled in Miranda’s vehicle but
were later apprehended by the authorities.
{4} Linares was indicted in June 2011 in
the Twelfth Judicial District Court and
charged as a serious youthful offender
with first-degree (willful and deliberate)
murder and (alternatively) first-degree
felony murder.? Linares was also charged
with a host of other lesser offenses.’ Shortly
after the indictment was filed, Linares filed
a demand for speedy trial.

{5} In the months following the indict-
ment, Linares filed several unopposed
motions to continue trial, and trial was
postponed and reset several times. At the
end of May 2012—nearly a year after Lin-
ares was indicted—Linares again sought a
continuance, this time indicating that the
parties required additional time to negoti-
ate a plea. The court granted the motion
and set an August 24, 2012, plea deadline.
{6} The plea the parties negotiated re-
quired Linares to plead no-contest to first-
degree (willful and deliberate) murder and
to the other lesser charges for which she
was indicted and to testify against Shields.
In return, the State agreed to not seek adult

"We are aware that it is no longer acceptable to describe individuals with developmental disabilities as “mentally retarded” This
now-defunct phrase is part and parcel of a rhetoric that dehumanized and delegitimized valuable members of our society. Sadly,
our statutes continue to utilize this troubling convention. As our duty in this case is to determine whether or not the law as set out
by statute was followed, we must use descriptive phrases we find unsettling. We encourage our Legislature to amend the statutes
applicable to the developmentally disabled and replace any terms that have pejorative or derogatory connotations with suitable and

respectful alternatives.

*The predicate offense underlying the felony-murder charge was unlawful taking of a motor vehicle.
’The lesser offenses charged included conspiracy to commit first-degree murder, conspiracy to commit felony-murder, kidnap-
ping, conspiracy to commit kidnapping, unlawful taking of a motor vehicle, conspiracy to commit unlawful taking of a motor vehicle,

larceny, and tampering with evidence.
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sanctions against Linares but to commit
her to the care of the Children, Youth and
Families Department until the age of 21.
{7} The parties agreed that a predisposi-
tion study and report addressing Lin-
ares’s amenability to treatment would be
beneficial and Linares asked the court,
citing NMSA 1978, § 32A-2-17 (2005), to
order the Children, Youth and Families
Department to prepare a pre-disposition
report. In August 2012, the court ordered
Linares to undergo a predispositional
diagnostic evaluation and Dr. Susan Cave
was appointed by the court to conduct that
evaluation.

{8} Dr. Cave completed her evaluation on
December 5, 2012, and concluded that Li-
nares’s intelligence quotient (IQ) is 68 and
that she is mildly mentally retarded. De-
spite this conclusion, Dr. Cave determined
that Linares was “minimally competent to
proceed at sentencing”

{9} The courtheld a change of plea hearing
on December 13,2012, to review the terms
of the plea agreement the parties reached
and to confirm that Linares understood
the terms of the agreement and was en-
tering into it voluntarily. At that hearing,
the court asked both counsel why the case
had been delayed so long, noted that plea
negotiations had been ongoing for some
time, and pointed out that trial had been
set for the previous summer. No adequate
explanation for the delay was forthcoming
from either party.

{10} On December 28, 2012, Linares
withdrew her plea. Contrary to the parties’
agreement, the district court was required
by law to impose adult sanctions. See gen-
erally State v. Jones, 2010-NMSC-012, ¢
17, 148 N.M. 1, 229 P.3d 474 (explaining
that a serious youthful offender convicted
of first-degree murder “must receive an
adult sentence.”). Trial was once more
rescheduled, this time for March 2013.
{11} InlateJanuary 2013, Linares moved
for a hearing on mental retardation. One
day after filing that motion, Linares moved
to dismiss the case, which had been pend-
ing for nineteen months, on speedy-trial
grounds.

{12} Anamended superseding grand jury
indictment was filed in February 2013. The

first-degree (willful deliberate) murder
charge was dropped. Linares was charged
with two alternative counts of felony mur-
der* and several lesser offenses.’

{13} At the end of February 2013, the
district court entered a sua sponte order
vacating the March 2013 trial setting. The
court determined that Linares’s possible
incompetency precluded any further pro-
ceedings.

{14} In June 2013, the State filed a mo-
tion to compel an independent evaluation
of Linares’s alleged mental retardation on
the grounds that Dr. Cave’s December 5,
2012, report contained problematic inter-
nal inconsistencies. The State emphasized
that Dr. Cave’s conclusion that Linares is
mentally retarded, and thus, incompetent,
could not be reconciled with Dr. Cave’s
conclusion that Linares was competent
to enter into a plea. The State also em-
phasized that Dr. Cave submitted an ad-
ditional report on May 13, 2013, in which
she withdrew her initial conclusion that
Linares was ever competent.® This subse-
quent report, the State argued, was further
evidence that Dr. Cave’s conclusions were
suspect.

{15} A hearing on the State’s motion
for an independent evaluation was held
on March 14, 2014. At that hearing, the
State called Dr. Noah Kaufman, a neu-
ropsychologist, as a witness and elicited
testimony from him that called into ques-
tion both the methodology underlying Dr.
Cave’s assessment of Linaress IQ and Dr.
Cave’s determination that Linares is mildly
mentally retarded.

{16} At the end of the hearing, the court
agreed that the State’s concerns about the
reliability of Dr. Cave’s evaluation were
legitimate and further concluded that
the State should have an opportunity to
perform an independent assessment of
Linares’s mental faculties. But growing
concern about the delay that had plagued
the proceedings prompted the court to
grant defense counsel’s request that Dr.
Cave be permitted to attend the State’s
independent evaluation. The court made
clear, however, that Dr. Cave could not
participate or interfere with the State’s
evaluation in any way.

{17} At the end of March 2014, the State
filed a motion to prohibit Dr. Cave from
attending its independent evaluation. At
the motion hearing, Dr. Kaufman insisted
that the rules of professional conduct
governing psychologists precluded him
from conducting a neuropsychological
examination where a third-party observer
would be present. The district court was
unpersuaded and affirmed its earlier ruling
that Dr. Cave could attend and observe the
independent evaluation. The court made
clear that its decision to permit Dr. Cave
to attend was motivated by the court’s
desire to avoid any further delay in the
proceedings and to ensure that the issue of
Linares’s mental retardation was resolved
as efficiently and as quickly as possible.
The State stood firm and indicated that it
would not conduct the evaluation if Dr.
Cave would be present. The court also
stood firm and entered an order quashing
its previous order permitting the indepen-
dent evaluation.

{18} A final hearing to decide whether
or not Linares is mentally retarded was
held on September 11, 2014. Dr. Cave
was present and testified, consistent
with her reports, that Linares’s IQ is 68
and that she is mentally retarded as that
term is defined in Section 31-9-1.6(E).
The State called yet another psychologist,
Dr. Edward Siegel, as a witness. Like Dr.
Kaufman, Dr. Siegel attempted to discredit
and undermine Dr. Cave’s conclusions by
highlighting the alleged inadequacies of
her evaluation methods and by pointing
out several inconsistencies throughout her
reports. At the conclusion of the hearing,
the court advised the parties that it would
pronounce its ruling by written order.
{19} In an order dated October 2, 2014,
the court found that Linares’s IQ is 68
and concluded that Linares is mentally
retarded as defined by Section 31-9-1.6(E).
The court also found that there was not a
substantial probability that Linares would
become competent to proceed in a crimi-
nal or youthful-offender case within a rea-
sonable time and that, because Linares was
accused of first-degree murder,” she poses
a likelihood of harm to others. Finally, the
court ordered that Linares was to remain

*Kidnapping and robbery served as the alternative predicate felonies.
>The lesser charges included kidnapping, conspiracy to commit kidnapping, robbery, conspiracy to commit robbery, and tamper-

ing with evidence.

°Dr. Cave’s May 13, 2013, report was not made part of the record proper.

"The district court’s order states that Linares “is charged with First Degree Murder (Willful and Deliberate) or, in the alternative,
Felony Murder . ..” The amended superseding grand jury indictment did not charge Linares with first-degree willful and deliberate
murder. As noted, the amended grand jury indictment included only two alternative counts of first-degree felony murder.
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in the custody of the Lincoln County De-

tention Center pending commencement

of civil commitment proceedings.

{20} The civil commitment proceedings

were conducted in the Thirteenth Judicial

District Court. In the petition initiating

those proceedings filed by the DOH on

January 27, 2015, the DOH averred that

Linares is a danger to herself and others

and recommended that the court commit

Linares to the DOH for a period of ha-

bilitation. The Thirteenth Judicial District

Court agreed with the DOH’s findings and

accepted the recommendation to civilly

commit Linares to the DOH.

{21} On June 11, 2015, the State filed a

direct appeal with this Court under NMSA

1978, Section 39-3-3(B) (1972), and State

v. Smallwood, 2007-NMSC-005, 141 N.M.

178, 152 P.3d 821. Our jurisdiction over

this matter is not contested.

II. DISCUSSION

{22} Aspreviously noted, the State makes

three arguments on appeal. We review

each argument in turn.

A. The District Court’s Decision to
Permit Dr. Cave to Attend the
State’s Independent Evaluation
Was Not an Abuse of Discretion
and Did Not “Effectively Deny”
the State an Opportunity for an
Independent Evaluation

{23} The State first argues that the district

court abused its discretion in permitting

Dr. Cave to attend the State’s independent

evaluation. As the ensuing discussion

makes clear, this argument requires us to
review the district court’s discretionary

determination. See State v. Garcia, 2000-

NMCA-014, ¢ 28, 128 N.M. 721,998 P.2d

186 (reviewing the district court’s denial of

the state’s request for a second competency

evaluation for abuse of discretion); State v.

Lopez, 1978-NMSC-060, 9 3,91 N.M. 779,

581 P.2d 872 (observing that we review the

district courts ruling as to a defendant’s

competency to stand trial for abuse of
discretion).

{24} “Where an abuse of discretion is

claimed by appellant, appellant bears a

heavy burden, in view of the long-standing

rule that the reviewing court will not over-

turn the action of the trial court absent a

patent abuse of manifest error in the ex-

ercise of discretion”” Spingola v. Spingola,

1978-NMSC-045, € 19, 91 N.M. 737, 580

P2d 958. “An abuse of discretion occurs

when a ruling is against logic and is clearly

untenable or not justified by reason” State

v. Sarracino, 1998-NMSC-022, € 20, 125

N.M. 511, 964 P2d 72 (internal quotation

marks and citation omitted). We view the
evidence in the light most favorable to the
district court’s decision, resolve all con-
flicts and indulge all permissible inferences
to uphold that decision, and disregard all
evidence and inferences to the contrary.
See Lopez, 1978-NMSC-060, 99 6-7.

{25} “Section 31-9-1.6 articulates the
procedure for determining whether a
defendant is incompetent to stand trial as
a result of mental retardation . .. ” State v.
Flores, 2004-NMSC-021, € 10, 135 N.M.
759,93 P.3d 1264. Section 31-9-1.6(A) pro-
vides that “[u]pon motion of the defense
requesting a ruling, the court shall hold
a hearing to determine whether the de-
fendant has mental retardation as defined
in Subsection E of this section.” Section
31-9-1.6(E) and our case law make clear
that an “intelligence quotient of seventy or
below establishes a presumption of mental
retardation.” Flores, 2004-NMSC-021, € 10
(citing Section 31-9-1.6(E)).

{26} The varying provisions within Sec-
tion 31-9-1.6 do not give the district court
any specific procedural guidance as to how
it is to resolve issues related to a defendant’s
mental condition. The statute is silent as to
when the defendant may move for such
an evaluation, whether the court might
independently arrange for an evaluation
during the proceedings if it develops
concerns about a defendant’s mental
condition, who must pay for the evalua-
tion, or the time frame that governs once
it is determined that an evaluation of the
defendant’s mental condition is necessary.
The procedural rules that govern these
issues are found in NMSA 1978, Section
43-1-1(1999) and Rule 5-602 NMRA. The
State points to Rule 5-602(C) and case law
construing this provision as support for its
claim that permitting Dr. Cave to attend
the independent evaluation was an abuse
of discretion.

{27} Rule 5-602(C) provides that “[u]pon
motion and upon good cause shown, the
court shall order a mental examination of
the defendant before making any deter-
mination of competency under this rule”
Looking to the plain text of Rule 5-602(C),
the Court of Appeals has observed that it
“provides an appropriate procedure for
any request, be it initial or subsequent,
for court-ordered mental evaluations of a
criminal defendant” Garcia, 2000-NMCA-
014, ¢ 26. The Court noted, however, that
the rule neither permits nor prohibits
additional evaluations. Id. Accordingly,
the Court concluded that a district court’s
decision to order a second evaluation is

entirely discretionary. Id. 4 28. We agree
with this conclusion.

{28} The unexplained delay that plagued
Linares’s case as well as the specter of
Linares’s speedy-trial motion weighed
heavily on the district court’s assessment
of the arguments presented at the March
14,2014, hearing, the hearing at which the
court determined that the State would be
allowed an independent evaluation and
that Dr. Cave could attend that evalua-
tion. Defense counsel initially suggested,
at that hearing, that the issue of Linares’s
mental retardation would be most expedi-
tiously resolved if the State’s independent
evaluation was limited only to an assess-
ment of Linares’s IQ. The court disagreed,
expressed concern that any half-measures
would only give rise to the possibility for
further delays, and concluded that it was
most prudent to give the State a full oppor-
tunity to completely address and resolve
the issue of Linares’s retardation. Defense
counsel then inquired whether Dr. Cave
could attend the State’s evaluation and
suggested that this alternative would also
do much to ensure that the proceedings
were expedited. Counsel explained that, if
Dr. Cave was satisfied with the procedures
used during the independent evaluation,
there would be no need for any further
evaluations and no further delays. The
court emphasized that its interest was to
ensure a speedy resolution of the issue and
asked the State whether it had any opinion
on the matter. The State responded that
it was not amenable to defense counsel’s
suggestion.

{29} In the end, the court permitted Dr.
Cave to attend the evaluation because
the efficient administration of justice
demanded this result. The court made it
abundantly clear that its decision to permit
Dr. Cave to attend was predicated on the
fact that there had been unnecessary delay
and the attorneys had not been diligent in
seeing the case brought to a timely resolu-
tion. The court informed the State that, if
Dr. Kaufman felt he could not conduct the
evaluation with Dr. Cave present, the court
was inclined to quash the order granting
the independent evaluation. The State de-
clined to conduct the evaluation and the
court quashed its previous order.

{30} Itisapparent that the court was will-
ing to permit Dr. Cave to attend the State’s
evaluation because Linares’s speedy-trial
claim loomed, there had been unneces-
sary delay, and allowing Dr. Cave to attend
would put her in the best position to testify
and comment about the tests conducted at
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the independent evaluation and how those
tests were scored. Putting Dr. Cave in this
position ensured that, if there was any
future disagreement between the parties
about the merits of the State’s testing meth-
odology, those issues could be addressed
and resolved quickly. We recognize that
permitting observers to attend psychologi-
cal evaluations is undesirable, but this does
not outweigh the district court’s reasonable
concerns about delay.
{31} The district court permitted Dr.
Cave to attend the State’s independent
evaluation so as to ensure the swift ad-
ministration of justice and balance the
competing interests of the parties. The
court’s decision was not, as the State
contends, arbitrary, illogical, or without
justification. The court’s determination
was an acceptable and understandable
exercise of its discretionary authority in
light of the unique difficulties presented
in this case.
B. The Trial Court Did Not Abuse

Its Discretion in Finding Linares

Incompetent to Stand Trial
{32} The State next argues that the district
court abused its discretion in conclud-
ing that Linares is incompetent to stand
trial due to mental retardation. The State
points out that Dr. Cave initially reported
that Linares was competent to enter into a
plea and proceed at sentencing and further
notes that some portions of Dr. Cave’s
reports and testimony support the con-
clusion that Linares is competent to stand
trial. The standard of review applied to this
argument is the same as that applied to the
arguments in the immediately preceding
section of discussion.
{33} A defendant may be incompetent
to stand trial due to mental retardation;
however, mental retardation, in and of
itself, is not conclusive evidence that a de-
fendant is incompetent. See 21 Am. Jur. 2d
Criminal Law § 86 (2016) (footnote omit-
ted) (“Although mental retardation in and
of itself is generally insufficient to give rise
to a finding of incompetence to stand trial,
a defendant may be incompetent based on
retardation if the condition is so severe as to

render him or her incapable of functioning
in critical areas.”); see also 27 Am. Jur. Trials
1 (Originally published in 1980) (footnotes
omitted) (“[N]ot all forms of . . . mental
retardation . . . make one incompetent to
stand trial. In all cases, the pivotal question
to be answered is to what degree does the
... disability affect the defendant’s memory
and intellectual abilities, which are crucial
to the construction and presentation of his
defense””) (internal quotation marks omit-
ted); ABA Standards for Criminal Justice
7-4.1(c) Mental Incompetence to Stand
Trial; Rules and Definitions (Am. Bar Assn
1989) (“A finding of mental incompetence
to stand trial may arise from . . . mental
retardation or other developmental disabil-
ity . . . so long as it results in a defendant’s
inability to consult with defense counsel or
to understand the proceedings.”).

{34} A person is competent to stand trial
when he or she has “sufficient present abil-
ity to consult with his lawyer with a reason-
able degree of rational understanding[,]”
“arational as well as factual understanding
of the proceedings against him[,]” and “the
capacity to assist in his own defense and to
comprehend the reasons for punishment.”®
State v. Rotherham, 1996-NMSC-048, ¢
13, 122 N.M. 246, 923 P.2d 1131 (internal
quotation marks and citations omitted).
Linares’s mental retardation may factor
into this analysis—and may factor heav-
ily—but the mere fact that she is mentally
retarded does not, in and of itself, resolve
the question of her competency.

{35} The district court concluded that
Linares’s IQ is 68, that she has mental re-
tardation, that the State did not overcome
the presumption that an accused with an
IQ below 70 has mental retardation, and,
therefore, that Linares is “not competent to
stand trial due to mental retardation” At
first blush, the court appears to have done
precisely what is impermissible: conclude
that Linares is incompetent solely because
she is mentally retarded. Careful review
of the testimony proffered at Linares’s
September 11, 2014, hearing on mental
retardation reveals that this is not so. The
court also heard evidence bearing directly

on the faculties, identified in Rotherham,
a defendant must possess to be deemed
competent and the extent to which Linares
possessed these faculties.

{36} Dr. Cave repeatedly emphasized that
she had concerns about Linares proceeding
to trial in light of her low IQ and limited
intellectual functioning. Dr. Cave reported
that Linares performed very poorly on a
portion of one test that focuses on “under-
standing case events” When asked what
function a jury serves, Linares replied
that the jury was there to “give answers for
the other side” When asked what role the
prosecutor played at trial, Linares replied
that the prosecutor was there to tell her
(Linares’s) side of the story. Dr. Cave also
expressed doubt that Linares would be able
to assist defense counsel as Linares could
not recall critical events associated with her
case. Crucially, Dr. Cave stated that Linares
exhibited no signs of malingering.

{37} Dr. Cave also testified that her deter-
mination that Linares is incompetent was
in part premised on the fact that Linares
was facing first-degree murder charges.
Dr. Cave did not expound upon why the
nature and severity of the charges against
Linares factored into her competency as-
sessment, but it seems apparent that Dr.
Cave was concerned that a young woman
of very limited intellectual functioning
with a fundamentally flawed conception
of basic legal concepts would not and
could not understand the full possible
consequences of a first-degree murder
conviction nor why, if convicted, she might
be required to spend the rest of her foresee-
able life in prison.

{38} The evidence adduced at the mental
retardation hearing supports the conclu-
sion that Linares is incapable of consulting
with her attorney with a reasonable degree
of rational understanding, that she holds
a fundamentally incoherent view of the
nature of the proceedings that were to be
brought against her, and that she would not
comprehend the reasons for punishment if
she were convicted. Accordingly, substan-
tial evidence supports the district court’s
determination that Linares is incompetent.

8The Court of Appeals in State v. Gutierrez, 2015-NMCA-082, 4 9, 355 P.3d 93 and the uniform jury instructions district courts
must issue when the evidence raises a reasonable doubt as to the defendant’s competency, UJI 14-5104 NMRA, utilize a different for-
mulation of the conditions necessary for a defendant to be deemed competent. It is unclear where this divergent standard originated
or why it originated, and it is equally unclear whether this divergent standard (though worded differently) is substantively distinct
from the standard articulated in Rotherham. It is clear, however, that the existence of this divergent standard gives rise to the pos-
sibility for needless confusion. For instance, the State cites the Court of Appeals formulation in Gutierrez while Linares cites to this
Court’s formulation in Rotherham. The parties do not, however, make any arguments for one or the other standard; they simply state
the divergent standards as if both are correct. We adhere to the formulation articulated in Rotherham as that case remains controlling

precedent.
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The court did not abuse its discretion in so
concluding.
{39} While it is true, as the State points
out, that the record reflects that Dr. Cave
initially concluded that Linares was compe-
tent and that there is evidence in the record
that Linares did understand the nature of
the charges against her, we cannot say that
the court abused its discretion when it ulti-
mately rejected the conclusion that Linares
is competent. Our inquiry is limited only
to whether substantial evidence supports
the conclusion the court reached. See State
v. Nelson, 1981-NMSC-100, € 15, 96 N.M.
654,634 P2d 676 (“The evidence presented
to the court was conflicting, and we cannot
hold as a matter of law that the trial judge
abused his discretion in finding that the
defendant was competent””).
C. The DOH Did Conduct a

Dangerousness Evaluation Prior

to the Commencement of Civil

Commitment Proceedings
{40} The State’s final argument concerns
the procedural requirements mandated
by Section 31-9-1.6(B) and (C). The State
contends that these provisions required
the “trial court” to obtain a dangerous-
ness evaluation of Linares from the DOH
before civil commitment proceedings
commenced. The State claims that this
was not done. As a preliminary matter,
we note that the State’s argument that
the “trial court” failed in some capacity
presents us with a difficulty as this claim
ignores the fact that while the competency
proceedings were conducted in the Twelfth
Judicial District Court the civil commit-
ment proceedings were conducted in the
Thirteenth Judicial District Court. The
State’s reference to a “trial court” does not
adequately identify which of the two courts
involved in the proceedings below alleg-
edly erred. In any case, and as we explain
in the discussion that follows, our review
of the statutes and the proceedings below
convince us that the State’s argument fails.
{41} The State’s argument requires us to
construe Section 31-9-1.6(B) and (C) and
to determine whether the proceedings in
district court conformed to the require-
ments of these provisions. To the extent
we engage in statutory construction, our
review is de novo. State v. Trujillo, 2009-
NMSC-012,99, 146 N.M. 14,206 P.3d 125.
{42} Section 31-9-1.6(B) provides as fol-
lows:

If the court finds by a prepon-

derance of the evidence that the

defendant has mental retardation

and that there is not a substantial

probability that the defendant

will become competent to pro-

ceed in a criminal case within

a reasonable period of time not

to exceed nine months from the

date of the original finding of

incompetency, then no later than

sixty days from notification to the

secretary of health or his designee

of the court’s findings the [DOH]

shall perform an evaluation to

determine whether the defendant

presents a likelihood of serious

harm to himself or a likelihood

of serious harm to others.
Section 31-9-1.6(C) then provides that:

If the [DOH] evaluation results

in a finding that the defendant

presents a likelihood of serious

harm to himself or a likelihood of

serious harm to others, within sixty

days of the [DOH’s] evaluation the

[DOH] shall commence proceed-

ings pursuant to Chapter 43, Article

1 NMSA 1978 if the defendant was

charged with murder in the first

degree . . . in the initial proceed-

ings, and the court presiding over

the initial proceedings shall enter

a finding that the respondent pres-

ents a likelihood of harm to others.
We shall not attempt to fully explicate
the procedural requirements of these
provisions and focus instead only on the
requirements germane to the State’s argu-
ment. We agree with the State that these
provisions require the DOH to perform
a dangerousness evaluation before civil
commitment proceedings are commenced.
See State v. Gutierrez, 2015-NMCA-082, ¢
47,355 P.3d 93 (“Once a defendant is found
to have mental retardation, the statute
requires a [DOH] evaluation regarding
whether the defendant poses a serious
threat of harm to himself or others. If the
[DOH] finds that the defendant is danger-
ous, then Section 43-1-1 civil commitment
proceedings must be commenced.”). We
disagree, however, that this requirement
was not met in this case.
{43} On October 2, 2014, the Twelfth
Judicial District Court entered an order
finding that Linares is incompetent due
to mental retardation, that there was nota
substantial probability that Linares would
become competent within a reasonable
period of time not to exceed nine months,
and that Linares is a danger to others. In
that same order, the court directed the
DOH to commence civil commitment
proceedings under Section 43-1-1, but

the court made clear that until the DOH
commenced those proceedings, Linares
would remain in the custody of the Lincoln
County Detention Center.
{44} OnJanuary 27,2015, the DOH filed
a petition with the Thirteenth Judicial
District Court for the involuntary commit-
ment of Linares under Section 43-1-1. The
DOH’s petition states that Linares’s “devel-
opmental disability creates an imminent
likelihood of serious harm to herself or
others” The petition further indicates that
Dr. John Gatling was prepared to testify
on behalf of the DOH at the anticipated
hearing on civil commitment.
{45} On February 12,2015, the Thirteenth
Judicial District Court held a hearing and
determined that Linares “presents an im-
minent likelihood of serious harm to herself
or others[,]” and that civil commitment was
in Linares’s best interests and constituted
the “least drastic means.” See § 43-1-13(G).
Accordingly, the Thirteenth Judicial District
Court committed Linares to the DOH un-
der Section 43-1-13 for a period of habilita-
tion not to exceed six months.
{46} The State’s contention that the “trial
court” erred in some respect by initiating
civil commitment proceedings without
first obtaining the requisite dangerousness
evaluation from the DOH is unavailing.
When the Thirteenth Judicial District
Court committed Linares to the DOH on
February 12, 2015, it did so only after the
DOH evaluated Linares and concluded
that she was a danger to herself and oth-
ers and after the court presiding over the
initial proceedings—the Twelfth Judicial
District Court—found that Linares was
a danger to others. To the extent Section
31-9-1.6(B) and (C) require dangerous-
ness determinations, these proceedings
complied with the mandates of these
provisions. As the State presents no other
challenge to the procedure or merits of the
civil commitment proceedings, we dedicate
no further scrutiny to the subject. See In
re Doe, 1982-NMSC-099, €4 2-3, 98 N.M.
540, 650 P.2d 824 (observing that we do not
address arguments not raised on appeal).
III. CONCLUSION
{47} For the foregoing reasons, we reject
the State’s arguments and affirm.
{48}  ITIS SO ORDERED.

JUDITH K. NAKAMURA, Justice

WE CONCUR:

CHARLES W. DANIELS, Chief Justice
PETRA JIMENEZ MAES, Justice
EDWARD L. CHAVEZ, Justice
BARBARA J. VIGIL, Justice
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Opinion
Edward L. Chavez, Justice

{1} Can a New Mexico resident who
has been injured by the negligence of a
state-employed Texas surgeon name that
surgeon as a defendant in a New Mexico
lawsuit when Texas sovereign immunity
laws would require that the lawsuit be
dismissed? The answer to this question
implicates principles of interstate comity,
an issue that we have previously examined
in Sam v. Sam, 2006-NMSC-022, 139 N.M.
474,134 P.3d 761. Sam set forth guidelines
for a court to assess when determining
whether and to what extent it should rec-
ognize another state’s sovereign immunity
as a matter of comity. We initially presume
that comity should be extended because
cooperation and respect between states is
important. However, this presumption is
overcome and a New Mexico court need
not fully extend comity if the sister state’s
law offends New Mexico public policy. In
this case, we apply the Texas provision
requiring that the case against the surgeon
be dismissed because doing so does not
contravene any strong countervailing New
Mexico public policy.

I. BACKGROUND

{2} The background facts are taken from
the complaint because when reviewing a
motion to dismiss, we must “accept as true
all well-pleaded factual allegations in the
complaint and resolve all doubts in favor
of the complaint’s sufficiency” N.M. Pub.
Sch. Ins. Auth. v. Arthur J. Gallagher & Co.,
2008-NMSC-067,9 11,145 N.M. 316, 198
P.3d 342.

{3} Kimberly Montaio, a New Mexico
resident, sought bariatric surgery for her
obesity in early 2004. At that time Eldo
Frezza, M.D. was the only doctor from
whom Montafio could receive that sur-
gery and still be covered by her insurer.
Montafio believed that she needed the
procedure and that she could not afford it
without medical insurance coverage.

{4} Dr. Frezza was employed as a bariatric
surgeon and professor and served as chief
of bariatric surgery at Texas Tech Univer-
sity Health Sciences Center (Texas Tech
Hospital) in Lubbock, Texas from June
2003 to August 2008. Texas Tech Hospital
is a governmental unit of the State of Texas.
See United States v. Tex. Tech Univ., 171
E3d 279, 289 n.14 (5th Cir. 1999) (“The
Eleventh Amendment cloaks Texas Tech
University and Texas Tech University

Health Sciences Center with sovereign im-
munity as state institutions.”). The parties
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do not dispute that Dr. Frezza was acting
within the scope of his employment at
Texas Tech Hospital when he provided
care to Montafo.

{5} On February 3, 2004, Dr. Frezza per-
formed laparoscopic gastric bypass sur-
gery on Montaiio at Texas Tech Hospital.
Montafio began to suffer from abdominal
pain at some unspecified time following
the procedure. She returned to see Dr.
Frezza several times. He told her that some
discomfort was normal and assured her
that everything was ok. Montafio was also
admitted to various medical centers on
multiple occasions for severe abdominal
pain.

{6} Six years after the surgery was per-
formed, Montafio was admitted to Cov-
enant Health System in Lubbock, Texas,
where Dr. David Syn performed an esoph-
agogastroduodenoscopy to determine the
cause of her pain. Dr. Syn determined that
the 2004 surgery performed by Dr. Frezza
had left a tangled network of sutures in
Montaiio’s gastric pouch and down the
jejunal limb, which Dr. Syn diagnosed as
the cause of her constant severe abdominal
pain. Dr. Syn then performed a revision of
the gastric bypass procedure that had been
performed by Dr. Frezza.

{7} In October 2011, Montado filed a
medical malpractice complaint in New
Mexico naming Dr. Frezza as a defendant.
Montafio alleged three separate causes of
action against Dr. Frezza, claiming that he
committed medical negligence and misled
her regarding the risks of the procedure
and the cause of her pain.

{8} Dr. Frezza filed a motion to dismiss
Montafio’s complaint under Rule 1-012(B)
(6) NMRA for failure to state a claim upon
which relief could be granted.! Dr. Frezza
argued, in part, that the district court
should (1) recognize and apply the Texas
Tort Claims Act, Tex. Civ. Prac. & Rem.
Code Ann. §$ 101.001 to -.109 (1985, as
amended through 2015) (TTCA) under
principles of comity, and (2) dismiss the
suit because Texas law prohibits suits
against individual governmental employ-
ees and requires courts to dismiss such
suits unless the plaintiff substitutes the
governmental employer of the employee
within thirty days of the motion. TTCA §
101.106(f).

{9} The district court declined to extend
comity and denied Dr. Frezza’s motion to

dismiss, finding that it would violate New
Mexico public policy to apply Texas law to
Montafios claims. The Court of Appeals
affirmed on this issue. Montafio v. Frezza,
2015-NMCA-069, €9 39, 41-42, 352 P.3d
666.

{10} Montano and Dr. Frezza each peti-
tioned this Court for a writ of certiorari.
Dr. Frezza asked us to review whether
Texas law should be applied to this case
under either New Mexico choice of law
rules or comity. In turn, Montafio asked
that we review the scope of the Court of
Appeals’ application of New Mexico law.
We granted both petitions.? Montario v.
Frezza, 2015-NMCERT-006.

II. COMITY

{11} This case implicates Texas™ sover-
eign immunity, and therefore it might be
resolved through principles of comity.
Comity is a doctrine under which a sov-
ereign state chooses to recognize and
apply the law of another sovereign state.
Sam, 2006-NMSC-022, € 8. The United
States Supreme Court has long referred to
a broad presumption of comity between
the states that reflects states’ unique re-
lationship within the federal system. See
Nevada v. Hall, 440 U.S. 410, 425 (1979)
(“In the past, this Court has presumed
that the States intended to adopt policies
of broad comity toward one another);
see also Bank of Augusta v. Earle, 38 U.S.
(13 Pet.) 519, 590 (1839) (“The intimate
union of these states, as members of the
same great political family; the deep and
vital interests which bind them so closely
together; should lead us, in the absence of
proof to the contrary, to presume a greater
degree of comity, and friendship, and kind-
ness towards one another, than we should
be authorized to presume between foreign
nations.”).

{12} We have held that comity should
be extended unless doing so would un-
dermine New Mexicos own public policy.
Sam, 2006-NMSC-022, € 21; see also Hall,
440 U.S. at 422 (“[T]he Full Faith and
Credit Clause does not require a State to
apply another State’s law in violation of its
own legitimate public policy”). The law
of the sister state must not only contra-
vene New Mexico public policy, but be
“sufficiently offensive” to that policy “to
outweigh the principles of comity” Sam,
2006-NMSC-022, € 19; see also Leszinske
v. Poole, 1990-NMCA-088, 99 20-35, 110

N.M. 663, 798 P.2d 1049 (concluding that
New Mexico’s public policy of prohibit-
ing a marriage between an uncle and a
niece did not outweigh the principles of
comity towards a foreign sovereign and
the desirability of uniform recognition of
marriages).

{13} Therefore, public policy lies at the
heart of our comity analysis. We have pre-
viously recognized that “it is the particular
domain of the legislature, as the voice of
the people, to make public policy;” and
courts should interpret public policy “with
the understanding that any mispercep-
tion of the public mind [by courts] may
be corrected shortly by the legislature”
Torres v. State, 1995-NMSC-025, 4 10,119
N.M. 609, 894 P.2d 386. As a result, we ap-
proach the comity analysis with a healthy
respect for our Legislature’s role as “[t]he
predominant voice behind the declaration
of [New Mexico] public policy” and with
careful attention to legislative enactments
embodying our states policy choices. Hart-
ford Ins. Co. v. Cline, 2006-NMSC-033, ¢
8,140 N.M. 16, 139 P.3d 176.

{14} Sam is the seminal New Mexico
case with respect to the comity issues
presented here. To determine whether it
was appropriate to extend comity and fully
enforce another state’s sovereign immunity
provisions in that case, we examined four
factors: “(1) whether the forum state would
enjoy similar immunity under similar
circumstances, (2) whether the state sued
has or is likely to extend immunity to other
states, (3) whether the forum state has a
strong interest in litigating the case, and (4)
whether extending immunity would pre-
vent forum shopping” 2006-NMSC-022,
€ 22 (citations omitted). These factors are
guidelines that assist courts in answering
the ultimate question of whether extend-
ing comity would violate New Mexico
public policy. See id.

A. Standard of Review

{15} Weapply a mixed standard of review
to questions of comity. Id. € 9. While a
district court’s decision to extend comity
in a given case is subject to de novo review,
we also analyze any fact-intensive aspects
of the district court’s comity analysis un-
der a more deferential abuse of discretion
standard. Id. 4 12. We agree with Dr. Frezza
that the district court’s refusal to apply
Texas law under principles of comity in
this case was not fact-intensive, but instead

'Dr. Frezza also filed a separate motion to dismiss, claiming that the district court lacked personal jurisdiction, an issue which is

not before us.

*Because our comity analysis resolves this case, we do not address the other issues raised by the parties.
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focused on comparing the public policies
of Texas and New Mexico as expressed
in each state’s tort claims act. Because
public policy questions “require[] us to
consider legal concepts in the mix of fact
and law and to exercise judgment about
the values that animate legal principles,’
we review public policy determinations de
novo. State v. Attaway, 1994-NMSC-011,
96,117 N.M. 141, 870 P.2d 103 (internal
quotation marks and citations omitted),
holding modified on other grounds by State
v. Lopez, 2005-NMSC-018, 99 17-18, 138
N.M. 9, 116 P.3d 80; see also Ponder v. State
Farm Mut. Auto. Ins. Co., 2000-NMSC-
033,946,129 N.M. 698, 12 P.3d 960 (stating
that “matters of public policy with broad
precedential value” are properly subject to
de novo review (internal quotation marks
and citations omitted)). We now explain
the factors set forth in Sam and apply them
to this case.

B. The First Sam Factor: Comparing
the Inmunity Provisions of Each
State

{16} Under the first Sam factor, we

consider “whether the forum state would

enjoy similar immunity under similar

circumstances.” 2006-NMSC-022, € 22.

We make this determination by examining

whether “a similar action brought against

a New Mexico entity or government em-

ployee would be barred” under the New

Mexico Tort Claims Act, NMSA 1978, §$

41-4-1 to -30 (1976, as amended through

2015) (NMTCA). Sam, 2006-NMSC-022,

99 22-23; see also Franchise Tax Bd. of

Cal. v. Hyatt, 538 U.S. 488, 499 (2003)

(concluding that a state may rely on the

contours of its own sovereign immunity

from suit as a benchmark for its comity
analysis). If we determine that a similar
action would not be barred under the

NMTCA, then we must look to the other

three Sam factors and consider the public

policy implications of extending comity in
this case. Thus, the first Sam factor serves
as a threshold inquiry because if the result
would not be different under New Mexico
law, then it would not offend New Mexico
public policy to apply the other state’s law,
and there is no need to examine the other

Sam factors.

{17} Further, the Full Faith and Credit

Clause of the United States Constitu-

tion, U.S. Const. art. IV, § 1, requires us

to recognize the sovereign immunity of
other states to the extent that sovereign
immunity has been retained by this state

under our law. See Franchise Tax Bd. of Cal.
v.Hyatt,  US.___,  ,136S.Ct. 1277,
1282-83 (2016). Otherwise we would be
espousing an impermissible “special and
discriminatory rule[]” reflecting a “policy
of hostility to the public Acts of a sister
State” Id. (internal quotation marks and
citations omitted). Therefore we must, at
a minimum, recognize any immunity re-
tained by Texas under the TTCA that is not
inconsistent with the immunity retained
by New Mexico under the NMTCA.

{18} Dr. Frezza’s motion to dismiss
raised TTCA Section 101.106(f) as the
only basis for dismissing Montaiio’s suit.
TTCA Section 101.106(f) clarifies that a
suit filed against a governmental employee
“based on conduct within the general
scope of that employee’s employment . . .
is considered to be against the employee
in the employee’s official capacity only”
See also TTCA § 101.026 (stating that a
governmental employee’s individual im-
munity from a tort claim is not affected
by the TTCA). Further, on the employee’s
motion, the suit against the employee must
be dismissed within thirty days unless the
plaintiff amends his or her pleadings to
dismiss the employee and name the gov-
ernmental unit as a substitute defendant.
TTCA § 101.106(f).

{19} Montaio has not disputed that Dr.
Frezza was acting within the scope of his
employment when he provided care to
her. Montafio did not amend her plead-
ings within thirty days of January 13,
2012, when Dr. Frezza filed his motion to
dismiss. Because TTCA Section 101.106(f)
applies to this case, Texas courts would
have dismissed the suit against Dr. Frezza.
See Franka v. Velasquez, 332 S.W.3d 367,
385 (Tex. 2011) (dismissing a suit under
TTCA Section 101.106(f) that was brought
against state-employed physicians, even
regarding claims for which the govern-
mental unit had not waived its immunity).
{20} Applying New Mexico law to this
case would not require the dismissal of
Dr. Frezza as a defendant. Under the
NMTCA, if Dr. Frezza were employed by
a New Mexico governmental employer,
Montano’s suit against Dr. Frezza could
proceed because individual governmental
employees can be named as defendants.
See § 41-4-2(A) (establishing that “gov-
ernmental entities and public employees”
can be held liable within the limitations set
forth by the NMTCA); § 41-4-10 (stating
that health care providers can be liable

under the NMTCA for injuries caused by
negligence in the provision of health care
services). Because immunity under New
Mexico law would not be similar under
similar circumstances, we must exam-
ine the other Sam factors to determine
whether the application of Texas law in
this case would offend New Mexico public
policy.
C. The Second Sam Factor:

Gauging Past Cooperation

Between the States
{21} Under the second Sam factor, we
determine whether Texas “has or is likely
to extend immunity to other states” 2006-
NMSC-022, ¢ 22. This factor requires us
to assess the degree of reciprocity and
cooperation between Texas and other
states, New Mexico in particular. Cf. Hilton
v. Guyot, 159 U.S. 113, 210 (1895) (noting
the lack of reciprocity indicated by France’s
refusal to recognize foreign judgments as a
factor weighing against extending comity
to ajudgment from a French court). In the
absence of any indication that Texas has
refused to grant immunity to New Mexico
or any other state under circumstances
that are similar to this case, we assume
that Texas would extend comity to New
Mexico to encourage future cooperation
and reciprocity between our states. See
Sam, 2006-NMSC-022, ¢ 24.
{22} Several recent cases indicate that
Texas has acted in a spirit of reciprocity
and cooperation toward New Mexico and
other states in similar circumstances. First,
in New Mexico State University v. Winfrey,
a Texas plaintiff brought a claim alleging
negligent operation of a weather balloon
against New Mexico State University and
a university employee. 2011 WL 3557239,
at*1 (Tex. App., Aug. 11,2011).> The Win-
frey court compared the jurisdiction and
venue provisions of the NMTCA and the
TTCA and determined that the provisions
were similar, such that enforcement of the
NMTCA venue provision through comity
would not violate Texas public policy. Id.
at *2. The court then applied the NMTCA
provision and dismissed the suit for lack
of jurisdiction. Id. at *3-4; see also New
Mexico v. Caudle, 108 S.W.3d 319, 320-22
(Tex. App. 2002) (declining to determine
the constitutionality of a New Mexico
statute under principles of comity).
{23} Second, Texas appellate courts have
previously extended comity and applied tort
claims provisions from other jurisdictions
that differed from the TTCA’ provisions.

*Although Winfrey was a memorandum opinion, we treat Winfrey as precedential authority because memorandum opinions in
civil cases issued after 2003 have precedential value in Texas. See Tex. R. App. Proc. 47.2(c), cmt. (2008).
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For instance, in Greenwell v. Davis, the
Texas Court of Appeals extended sovereign
immunity to an Arkansas city by applying
Arkansas law to a tort action arising from a
car accident in the border city of Texarkana,
Texas. 180 S.W.3d 287, 290, 296-99 (Tex.
App. 2005). Arkansas law capped liability to
the extent that the governmental unit was
covered by liability insurance, while Texas
law capped liability for personal injuries at
$250,000. Id. at 291-92. If Arkansas law had
applied in that case, the plaintift’s remedy
would have been capped at $20,000, which
was less than one-tenth of the cap under
Texas law. Id. at 292. The court acknowl-
edged this substantial difference in poten-
tial recoveries, but nonetheless held that
it would not offend Texas public policy to
apply the Arkansas immunity provision. Id.
at 298; see also Hawsey v. La. Dep'’t of Soc.
Servs., 934 SW.2d 723, 726-27 (Tex. App.
1996) (applying under comity a manda-
tory venue provision for suits against the
sovereign under Louisiana law that differed
from the Texas venue provision).
{24} Montafio does not cite a single Texas
authority suggesting that Texas has been
uncooperative with New Mexico or other
states under circumstances similar to this
case. Instead, she invites us to analyze this
factor by considering only whether Texas
would extend comity in situations where
it would be contrary to Texas public policy
to do so. We decline Montafios invitation
because the primary concern of the sec-
ond Sam factor is the existing history of
cooperation and mutuality; or lack thereof,
between Texas and other states, which her
proposed approach would not address. See
2006-NMSC-022, § 19 (“Comity refers to
the spirit of cooperation in which a do-
mestic tribunal approaches the resolution
of cases touching the laws and interests of
other sovereign states”” (internal quotation
marks and citations omitted)); see also
K.D.E v. Rex, 878 S.W.2d 589, 593 (Tex.
1994) (“Comity is a doctrine grounded
in cooperation and mutuality”). Because
there is no indication that Texas has ad-
opted an uncooperative attitude towards
other states, we conclude that there is no
public policy problem with extending
comity to Texas under this factor.
D. The Third Sam Factor:

Balancing the States’ Interests
{25} Under the third Sam factor, we con-
sider whether New Mexico has a strong

interest in litigating this case under New
Mexico law by comparing the policy inter-
ests of New Mexico and Texas. See 2006-
NMSC-022, 99 22, 26. If New Mexico has
a stronger interest in the case, then it may
violate our public policy to defer to Texas’
laws. However, if the interests of Texas are
greater than New Mexico’s, extending co-
mity would not violate our public policy.
The dissent contends that our analysis of
the third Sam factor should be guided by
the United States Supreme Court’s deci-
sion to abandon a balancing approach.
Dissenting op. ¢ 41. We decline to do so
because the United States Supreme Court’s
abandonment of the balancing approach
applies only to that Court’s analysis of
whether a state’s choice-of-law decision
complies with the Full Faith and Credit
Clause. Our comity analysis is a broader
inquiry meant to honor principles of in-
terstate harmony and a “spirit of coopera-
tion” between states. Sam, 2006-NMSC-
022, € 19 (internal quotation marks and
citation omitted). Here the district court
held that “the State of New Mexico has
equal or greater interest in litigating this
matter than does the State of Texas” We
disagree.

{26} Texas has a strong public policy
interest in applying uniform standards of
liability and immunity to the conduct of
state-employed physicians who provide
medical care at state-run facilities. New
Mexico courts have recognized an analo-
gous public policy interest with respect
to this state’s governmental employees. In
Wittkowski v. State, the Court of Appeals
held that New Mexico public policy re-
quired the application of New Mexico law
to a suit alleging various breaches of duty
by officials of the New Mexico State Police
and the New Mexico Department of Cor-
rections that allegedly caused the shooting
of a liquor store employee in Colorado.
1985-NMCA-066, €9 3-5, 8,103 N.M. 526,
710 P.2d 93, overruled on other grounds by
Silva v. State, 1987-NMSC-107, € 15, 106
N.M. 472, 745 P2d 380. The Wittkowski
Court reasoned that because New Mexico
had established the standard of care gov-
erning the conduct of police officers and
correctional officials through the NMTCA
and decisional law, New Mexico had a
strong public policy interest in determin-
ing “the existence of duties and immunities
on the part of New Mexico officials” sued

for torts allegedly committed within the
scope of their employment. 1985-NMCA-
066, § 8. Otherwise, uniformity in the law
would be jeopardized because identical
conduct by New Mexico officials could
be deemed “actionable if the final act oc-
curred in one state but not actionable if
it occurred in another” Id. In Torres, we
adopted the Wittkowski Court’s descrip-
tion of New Mexico’s strong public policy
interest for applying New Mexico law to
tort actions against governmental officials
for alleged acts or omissions occurring in
New Mexico. Torres, 1995-NMSC-025, ¢
14. We held in Torres that New Mexico law
applied to a suit alleging breaches of duty
by the Albuquerque Police Department
relating to police conduct in New Mexico
that allegedly caused two shootings in
California. Id. €9 7, 14.

{27} The Court of Appeals later examined
similar policy concerns with respect to
medical negligence claims. In Zavala v.
El Paso County Hospital District, a young
girl’s family brought suit alleging medi-
cal malpractice and wrongful death by
two Texas doctors and a Texas state-run
hospital where she had been transferred.
2007-NMCA-149, €9 1-3, 143 N.M. 36,
172 P.3d 173. Although the Court of
Appeals in Zavala did not need to apply
a comity analysis, id. € 40, the Court of
Appeals examined the competing policy
interests of New Mexico and Texas in
adjudicating that case, id. €9 30-35, and
determined that Texas had a “substantially
stronger sovereignty interest” in resolving
the case because the hospital was “not only
located in Texas but it [was] also an entity
of the government of the State of Texas,”
id. € 34. An almost identical policy interest
is at stake in this case because Montafio’s
lawsuit against Dr. Frezza relates to his
conduct as a Texas state employee practic-
ing medicine at a Texas state hospital.*
{28} Further, although our analysis
under the first Sam factor revealed that
this lawsuit could be brought under the
NMTCA but not the TTCA, we are not
convinced that the relevant distinctions
between the laws indicate any material
differences in public policy between the
two states. Under both the NMTCA and
the TTCA, a governmental employee will
not bear the cost of defending or pay-
ing damages for a lawsuit arising from
negligence committed by that employee

*We are unpersuaded by Montafios attempt to distinguish the present case from Zavala by claiming that the plaintiffs in that
case “made their own free decision to seek medical care in Texas” and that the circumstances of this case did not involve a similarly
voluntary decision by Montaiio to subject herself to surgery in Texas.
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within the scope of his or her duties. Texas
has chosen to forbid a lawsuit naming an
individual employee, but it still holds the
governmental employer liable for its em-
ployee’s negligence. TTCA §$ 101.106(f),
101.021. New Mexico instead allows a
governmental employee to be named in a
lawsuit, but it requires the governmental
employer to provide a defense and pay
damages for the negligence of both cur-
rent and former employees. See NMTCA
§ 41-4-4(B)(1), (C)-(D), (G)-(H).

{29} The two laws have a similar effect.
Both provisions are intended to place
on the governmental employer the re-
sponsibility for defending and ultimately
paying for lawsuits arising from alleged
negligence by governmental employees
acting within the scope of their duties.
TTCA Section 101.106(f) is essentially an
indemnity provision because it requires
the State of Texas to defend against and
pay for any negligence claims against
governmental employees acting within the
general scope of their employment. The
TTCA achieves this goal of indemnity by
mandating that the governmental entity
be named in the suit as the real party in
interest. The TTCA does not contain any
other indemnity provision. The NMTCA
likewise expresses the same policy with
respect to defense and indemnification of
suits against employees acting within the
scope of their duties, with the exception
that the NMTCA allows an employee to
be named as a nominal defendant despite
the governmental unit being the real party
in interest. See Teco Invs., Inc. v. Taxation
& Revenue Dep’t, 1998-NMCA-055, § 12,
125 N.M. 103, 957 P.2d 532 (concluding
that when a party has agreed to indemnify
another from the liability upon which
an action is grounded, the indemnifying
party is the real party in interest). Thus,
although the laws achieve the same ends
through divergent means, we cannot say
that the purpose or effect of TTCA Sec-
tion 101.106(f) differs materially from the
policies requiring defense and indemnity
of public employees in the NMTCA. See
Loucks v. Standard Oil Co. of N.Y.,, 120
N.E. 198, 201 (N.Y. 1918) (Cardozo, J.)
(“Our own scheme of legislation may be
different. . . . We are not so provincial as
to say that every solution of a problem is
wrong because we deal with it otherwise
at home?).

{30} Montafio contends that Texas law
should not bar her claims against Dr.
Frezza if TTCA Section 101.106(f) is re-
ally just an indemnity provision similar

to provisions in the NMTCA because
the State of Texas has already provided
a defense for Dr. Frezza. She argues that
“Texas could disregard the nominal dis-
tinction of having an employee be the
named defendant” by not enforcing the
TTCA provision. However, that decision
ultimately rests with the State of Texas and
not this Court. The TTCA represents how
the Texas Legislature has chosen to protect
that state’s employees and preserve their
immunity from suit. Importantly, we can-
not say that this choice represents a policy
inimical to the NMTCA policies.

{31} Access to cross-border health care
for individuals living in rural parts of New
Mexico is an additional consideration that
tempers New Mexico's interest in applying
its law to this case. Numerous amici have
informed this Court about the relative
shortage of doctors, particularly special-
ists, in certain rural areas of New Mexico
and the important role that state-operated
health care facilities in Texas play in filling
those gaps in care for many residents of the
southern and eastern portions of our state.
Could failing to extend comity to Texas
in this case diminish the availability of
important medical services to those New
Mexico residents? The record before us
here is inadequate, and the arguments are
too speculative, for us to draw any defini-
tive conclusions. However, we do not con-
sider it overly speculative to conclude that
extending comity to Texas in this case will
positively serve New Mexico's public policy
interests by encouraging the continuing
cooperation of Texas and New Mexico in
maintaining cross-border care networks.
See Tarango v. Pastrana, 1980-NMCA-110,
€ 13, 94 N.M. 727, 616 P.2d 440 (noting
that the public interest in maintaining
access to cross-border medical services
is promoted by applying the law where
such services were rendered); see also
Wright v. Yackley, 459 F.2d 287, 290 (9th
Cir. 1972) (“Medical services in particular
should not be proscribed by the doctor’s
concerns as to where the patient may carry
the consequences of his treatment and in
what distant lands he may be called upon
to defend it”); Simmons v. State, 670 P.2d
1372,1385-86 (Mont. 1983) (“Principles of
comity, as well as due process, require that
we not subject Oregon to the possibility of
lawsuits in every state served by its medical
testing facilities. To do otherwise could
conceivably jeopardize the availability of
this service).

{32} New Mexico’s interest in applying
New Mexico law to this case derives from

our public policy of “providing compen-
sation or access to the courts to residents
of the state” Sam, 2006-NMSC-022, ¢
26. For example, the purpose of the New
Mexico Medical Malpractice Act, NMSA
1978, §§ 41-5-1 to -29 (1976, as amended
through 2015), is to “promote the health
and welfare of the people of New Mexico,”
see § 41-5-2, by ensuring that individuals
receive adequate compensation for inju-
ries caused by medical negligence, see §$
41-5-1 to -29. Additionally, the NMTCA
is designed to circumvent “the inherently
unfair and inequitable results which occur
in the strict application of the doctrine of
sovereign immunity,” § 41-4-2(A), and
seeks to hold accountable governmental
employees, including physicians, for neg-
ligent acts that cause injury, § 41-4-10.
These concerns are not negligible. How-
ever, as we clarified in Sam, the interest in
providing redress to injured New Mexico
citizens under our law is “tempered by
the concept of comity” and the NMTCA’s
public policy goal of limiting the manner
in which claims can be brought against the
government. 2006-NMSC-022, § 25; see
also § 41-4-2(A) (“[I]tis declared to be the
public policy of New Mexico that govern-
mental entities and public employees shall
only be liable within the limitations of the
[NMTCA]” (emphasis added)).

{33} Further, the New Mexico public
policy interests identified in Sam have lim-
ited application here. Sam involved alleged
negligence by a New Mexico resident that
caused an accident in New Mexico which
harmed another New Mexico resident.
2006-NMSC-022, 9 2. Arizona’s interest
in the case was ancillary to the allegedly
negligent conduct at the core of that case—
the defendant happened to be an Arizona
state employee driving an Arizona-owned
vehicle in his official capacity at the time
of the accident. See id.; see also Ramsden v.
Illinois, 695 S.W.2d 457, 459 (Mo. 1985) (en
banc) (“Illinois did not enter Missouri to
conduct an activity, but merely cooperated
in a national program to make psychology
internships available. . . . The only interest
Missouri has in this controversy is the fact
that [the plaintiff] lived here when he filed
suit”); ¢f. Ehrlich-Bober & Co. v. Univ. of
Houston, 404 N.E.2d 726, 731 (N.Y. 1980)
(explaining that the extension of comity
was not warranted where the financial
transactions at issue in that case were
“centered” in the forum state). Accordingly,
in Sam we determined that it was appro-
priate to recognize Arizona’s immunity
in a more limited fashion consistent with
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the contours of New Mexico’s own policy
choices after weighing New Mexicos in-
terests in providing redress to our citizens
and regulating negligent conduct within
our borders against Arizona’s sole interest
of protecting its sovereign immunity. See
2006-NMSC-022, ¢ 27. By contrast, this
case, much like Wittkowski, Torres, and
Zavala, turns upon a Texas state employee’s
acts or omissions that were alleged to have
occurred entirely within Texas. Thus,
Texas has a comparatively strong interest
in determining the duties and immunities
of that employee and applying a uniform
standard of liability to identical conduct by
Texas employees performing their duties in
Texas. See Torres, 1995-NMSC-025, ¢ 14;
see also Wittkowski, 1985-NMCA-066, ¢
8; In re Estate of Gilmore v. Gilmore, 1997-
NMCA-103, 19, 124 N.M. 119, 946 P.2d
1130 (“The determining factor [in Torres]
was that the police officers involved were
New Mexico officers acting in New Mexico,
so that New Mexico had a particular inter-
est in the standard of conduct imposed on
the officers”).
{34} Our analysis of this factor does not
reveal a strong public policy rationale for
denying comity to Texas. The substantial
public policy interests in applying Texas
law to this case are not outweighed by New
Mexico’s interest in providing a forum for
New Mexicans who seek redress for medi-
cal negligence.
E. The Fourth Sam Factor: Assessing
the Risk of Forum Shopping
{35} Under the fourth Sam factor, we
measure the degree to which extending
immunity to Dr. Frezza in this case under
the contours of Texas law would prevent
forum shopping. See 2006-NMSC-022, §
22. Montano argues that our analysis of the
fourth factor should only examine whether
an individual plaintiff has engaged in im-
proper forum shopping by attempting to
bring suit in New Mexico despite having
no basis for doing so. We pause to clarify
that there is no indication that Montafio
is engaged in the sort of improper forum
shopping that she describes. However, our
inquiry under this factor does not focus
on whether a specific plaintiff is forum
shopping, but is instead aimed at whether
plaintiffs in general would be encouraged
to bring claims in New Mexico that could
not otherwise be brought in Texas. See
id. § 28; see also Newberry v. Ga. Dep’t of
Indus. & Trade, 336 S.E.2d 464, 465 (S.C.
1985) (concluding that failing to recognize
Georgia’s immunity to the extent pre-
scribed under Georgia law would lead to

forum shopping because “[a]lthough suit
in tort could not be brought in Georgia, a
plaintiff could circumvent Georgia’s im-
munity by bringing suit in this State”). It
is self-evident that this factor will always
favor extending comity to some extent
because uniform application of laws across
the states will eliminate the incentive for
plaintiffs to bring a cause of action in one
state and not another. It is therefore only
a question of degree. See, e.g., Sam, 2006-
NMSC-022, § 28 (concluding that applying
a statute of limitations consistent with the
NMTCA rather than Arizona law would
“prevent forum shopping to some degree”
but “not completely eliminate [it]”).

{36} With these considerations in mind,
we conclude that failing to extend any im-
munity to Texas in this case could encour-
age forum shopping by allowing plaintiffs
to name Texas state employees in lawsuits
in New Mexico when plaintiffs could not
do so in Texas. Thus, extending comity to
Texas by dismissing Dr. Frezza from this
suit under the TTCA would prevent forum
shopping to some degree by promoting
the uniform application of Texas waiver
of sovereign immunity.

ITI. CONCLUSION

{37} We have not identified a strong
public policy weighing against the pre-
sumption of comity in this case. Accord-
ingly, we extend comity to Texas and apply
TTCA Section 101.106(f). We reverse the
Court of Appeals and the district court.
The district court shall dismiss Montafio’s
suit without prejudice because Montafo
failed to amend her pleadings and name
the proper party within thirty days of Dr.
Frezza’s motion to dismiss.

{38} ITIS SO ORDERED.
EDWARD L. CHAVEZ, Justice
WE CONCUR:

PETRA JIMENEZ MAES, Justice
JUDITH K. NAKAMURA, Justice
LINDA M. VANZI, Judge

Sitting by designation

BARBARA ]J. VIGIL, Justice, concurring
in part and dissenting in part

VIGIL, Justice (concurring in part and
dissenting in part).

{39} I agree with the majority’s analysis
of three out of the four factors of Sam,
2006-NMSC-022, § 22. I write separately
to address the third factor, “whether the
forum state has a strong interest in litigat-
ing the case” Id. (emphasis added). New
Mexico has a strong interest in enabling
its residents to recover for medical negli-

gence, particularly those who have limited
options. Because my analysis of the third
factor leads me to a different result for this
case, I respectfully dissent.
I. COMITY AND THE THIRD
FACTOR OF SAM
{40} The majority’s analysis of the in-
terests of Texas under the third factor of
Sam departs from the central question of
whether extending comity would under-
mine New Mexico policy. Id. § 21 (“Only if
doing so would undermine New Mexico’s
own public policy will comity not be ex-
tended?”). The third factor requires us to
analyze the interests of New Mexico, not
the state to be extended comity. See id. ¢
22.
{41} 1 cannot join the majority’s expan-
sion of the third factor into a balancing test
between the interests of New Mexico and
its sister state, Texas. See maj. op. ¢ 25 (“[1]f
the interests of Texas are greater than New
Mexicos, extending comity would not vio-
late our public policy””). Though the United
States Supreme Court historically used a
balancing-of-interests approach to resolve
similar conflicts of law, it has since aban-
doned this approach. See Hyatt, 538 U.S. at
496 (“[W]e abandoned the balancing-of-
interests approach . ... We thus have held
that a State need not substitute the statutes
of other states for its own statutes dealing
with a subject matter concerning which it
is competent to legislate.” (internal quota-
tion marks and citations omitted)). The
majority returns to the balancing approach
by weighing the interests of Texas against
the interests of New Mexico and goes so
far as to suggest that failing to extend
comity will tread upon the sovereignty of
Texas. See Hyatt, ___US.at___,1368S.Ct.
at 1283 (quoting Hyatt, 538 U.S. at 496)
(“[W]e need not, and do not, intend to
return to a complex ‘balancing-of-interests
approach to conflicts of law under the Full
Faith and Credit Clause’ ”). See maj. op. §
27. The third factor does not require us to
determine whether the interests of Texas
are greater than New Mexico’s, maj. op. ¢
25, but rather whether extending comity
would serve the interests of New Mexico.
Sam, 2006-NMSC-022, €€ 21, 22.
{42} The majority’s analysis of the third
factor begins with the conclusion that
Texas has a strong interest in applying
uniform standards of liability and im-
munity to the conduct of state employees.
Maj. op. € 26. While I agree with the
majority that Texas could claim an inter-
est in litigating the case, comity requires
no such inquiry. See Hyatt, 538 U.S. at
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495-96 (abandoning the balancing ap-
proach). Moreover, the majority’s reliance
on Wittkowski and Torres is misplaced.
See Wittkowski, 1985-NMCA-066, § 8
(holding that “[p]ublic policy dictates
that [the forum state] determine the
existence of duties and immunities on
the part of [the forum state’s] officials”);
see also Torres, 1995-NMSC-025, € 14
(holding that New Mexico law should
govern the duties of New Mexico law
enforcement personnel). Neither of those
cases addresses the central question of
the comity analysis: whether applying the
sister state’s law would undermine New
Mexico policy. Sam, 2006-NMSC-022, €
21. For the purposes of deciding whether
to extend comity, the strongest source
of New Mexico policy is our legislation
itself. See Hyatt, 538 U.S. at 499 (“The
Nevada Supreme Court sensitively ap-
plied principles of comity . . . relying on
the contours of Nevada’s own sovereign
immunity from suit as a benchmark for
its analysis”).
{43} Our analysis of the third factor can-
not begin with the conclusion that Texas
sovereignty is at stake. See maj. op. ¢
26-27. Cf. Zavala, 2007-NMCA-149, § 34
(describing Texas’s sovereignty interest as a
basis for withholding personal jurisdiction
over a Texas hospital). Suits against sister
states “necessarily implicate[] the power
and authority of both sovereigns” Hyatt,
538 U.S. at 498 (internal quotation marks
and citation omitted); see also Hall, 440
U.S. at 416, 426-27 (holding that preclud-
ing a forum state from applying its own
laws “would constitute the real intrusion
on the sovereignty of the States—and the
power of the people—in our Union”).
{44} Insum, the majority’s balancing ap-
proach departs from the central question
in Sam: whether extending comity would
undermine New Mexico’s interests. 2006-
NMSC-022, € 21. Such an approach erodes
the sovereignty of New Mexico and the
authority of the New Mexico Legislature.
See Hall, 440 U.S. at 426-27; Hyatt, 538
U.S. at 494-95. The proper focus of the
third factor is New Mexico’s interests. Sam,
2006-NMSC-022, €6 21-22.
II. NEW MEXICO’S INTERESTS IN
LITIGATING THE CASE
{45} To determine whether New Mexico
has a strong interest in litigating the case,
we must begin with the presumption that
extending comity will not violate New
Mexico public policy. Id. § 16; see, e.g.,
Leszinske, 1990-NMCA-088, ¢ 35 (hold-
ing, despite New Mexico’s public policy

against incest, that it was not error for
the district court to recognize a marriage
between an uncle and his niece). Then, we
must examine the sister state’s law to see
whether it “offends a sufficiently strong
public policy to outweigh the purposes
served by the rule of comity” Sam, 2006-
NMSC-022, ¢ 21 (internal quotation
marks and citation omitted). The best
estimation of New Mexico’s interests in
litigating the case are the policies identi-
fied by the New Mexico Legislature. See
Hartford Ins. Co., 2006-NMSC-033, ¢ 8
(describing public policy as the “particu-
lar domain of the [L]egislature” (internal
quotation marks and citation omitted)).
This requires a comparison of the relevant
provisions of the TTCA with the policies
embodied in the NMTCA. See Estate of
Gilmore, 1997-NMCA-103, € 30 (“[I]n
assessing a state’s interest in the applica-
tion of the law, we cannot assume that the
state is result-oriented. We presume thata
state is not interested in the most favorable
result for its residents, but only that each
state wants the ‘just’ result for its residents,
with justness measured by the laws of that
state””).

{46} The NMTCA and the TTCA are
both limited waivers of sovereign immu-
nity. See TTCA § 101.025(a) (“Sovereign
immunity to suit is waived and abolished
to the extent of liability created by this
chapter); see also § 41-4-2(A) (“[G]over-
nmental entities and public employees
shall only be liable within the limitations
of the Tort Claims Act and in accordance
with the principles established in that
act”). Both statutes balance the compet-
ing policy goals of limiting government
liability and compensating those who are
injured by government employees. Frezza,
2015-NMCA-069, €9 33-34. In light of
these shared objectives, not every aspect
of the TTCA will be incompatible with the
NMTCA. However, when “[a] comparison
of the NMTCA and the TTCA reveals that
the balance struck by the New Mexico
Legislature is substantively different from
that struck by Texas legislators,” Frezza,
2015-NMCA-069, ¢ 34, New Mexico has
a strong interest in litigating the case. See
Hyatt,  US.at__ ,136S. Ct. at 1281
(stating that a state is not required “to sub-
stitute for its own statute . . . the statute of
another State reflecting a conflicting and
opposed policy” (internal quotation marks
and citation omitted)).

{47} New Mexico has a strong interest
in applying its own waiver of sovereign
immunity, which is significantly broader

than that of Texas. See § 41-4-10; see also
TTCA § 101.021. In Hyatt, the United
States Supreme Court affirmed the Ne-
vada Supreme Court’s decision to apply
Nevada’s broader waiver of immunity to an
intentional tort claim against California.
538 U.S. at 494-95; see id. at 494 (holding
that Nevada was “undoubtedly ‘competent
to legislate’ with respect to the subject
matter of the alleged intentional torts here,
which, it [was] claimed, [had] injured
one of its citizens within its borders”).
The New Mexico Legislature has chosen
to waive immunity for the negligence of
public employees acting within the scope
of their duties of providing health services.
Section 41-4-10. In contrast, in the medi-
cal malpractice context, the Texas waiver
applies only in cases where the harm was
caused by the misuse of tangible personal
property. See TTCA § 101.021(2); see also
Tex. Tech. Univ. Health Sci. Ctr. v. Jackson,
354 S.W.3d 879, 884 (Tex. App. 2011)
(“A plaintiff must show that the tangible
personal property was the instrumentality
of harm. (citations omitted)). The Texas
waiver does not extend to claims alleging
lack of informed consent, Kamel v. Univ. of
Tex. Health Sci. Ctr. at Hous., 333 S.W.3d
676, 686 (Tex. App. 2010), or errors in
medical judgment. See Miers v. Tex. A &
M Univ. Sys. Health Sci. Ctr., 311 S.W.3d
577,579-80 (Tex. App. 2009) (holding that
a dentist’s negligent decision to pull teeth
did not fall under the waiver because he
correctly used the instruments to remove
them). Applying the TTCA’s more limited
waiver would undermine New Mexico’s
strong policy of waiving immunity for the
negligence of public employees. See Sam,
2006-NMSC-022, € 21.

{48} Likewise, New Mexico has a strong
interest in applying its own notice provi-
sions, which are more lenient than those of
Texas. See § 41-4-16(A); see also TTCA §
101.101(a), (c). Texas requires the plaintiff
to give notice of the claim no later than six
months after the date of the incident giving
rise to the claim. See TTCA § 101.101(a).
While the NMTCA requires the plaintiff
to give notice of the suit within ninety
days and is technically stricter on its face,
see § 41-4-16(A), the statutory period is
tolled until the plaintiff knows or with
reasonable diligence should have known of
the injury and its cause. Maestas v. Zager,
2007-NMSC-003, € 22,141 N.M. 154, 152
P.3d 141. By contrast, the “discovery rule”
does not apply to the TTCA. See Tim-
mons v. Univ. Med. Ctr., 331 S.W.3d 840,
842-43, 847-48 (Tex. App. 2011). Texas’s
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notice requirement has a harsher effect
than New Mexico’s. See id. The harsher
notice requirement is sufficiently offensive
to New Mexico public policy to overcome
the presumption of comity. See Sam, 2006-
NMSC-022, ¢ 27 (declining to recognize
Arizona’s harsher statute of limitations).

{49} Iagree with the majority that there is
no material difference between the TTCA’s
prohibition of suits against individual em-
ployees and the NMTCA, which permits
suits against an individual but requires the
government to defend and pay damages
for the individual’s negligence. Compare
TTCA § 101.026 (“To the extent an em-
ployee has individual immunity from a tort
claim for damages, it is not affected by this
chapter”), and TTCA § 101.102(b) (“The
pleadings of the suit must name as defen-
dant the governmental unit against which
liability is to be established.”), with Section
41-4-4(B)(1) (requiring the governmental
entity to provide a defense, including costs
and attorneys fees, for any tort committed
by an employee acting within the scope of
duty). I would therefore recognize these
provisions in the spirit of comity. However,
I would decline to extend comity to the
harsh procedural mechanism at issue in
this case. See TTCA § 101.106(f). TTCA
Section 101.106(f) dictates mandatory
dismissal, on the employee’s motion, of a
suit filed against the individual employee
unless the plaintiff amends the pleading
within thirty days. There is no similar
provision in the NMTCA, and applying
the Texas provision would frustrate New
Mexico’s strong interest in providing
compensation and access to the courts
to the residents of our state. See Sam,

2006-NMSC-022, € 26. This concern is
heightened given the lack of options Ms.
Montafio had to pursue surgery in New
Mexico. Applying TTCA § 101.106(f)
undermines New Mexico’s policy in this
case.
{50} I would decline to extend comity
to those provisions of the TTCA which
undermine New Mexico policy. See Sam,
2006-NMSC-022, € 21. Instead, I would
recognize Texas law to the extent con-
sistent with the NMTCA. Cf. Hyatt, ___
US.at __,136S. Ct. at 1282-83 (holding
that Nevada adopted an unconstitutional
policy of hostility toward the sister state
when it awarded damages inconsistent
with the general principles of Nevada im-
munity law).
III. OTHER POLICY
CONSIDERATIONS
{51} Iagree with the majority that main-
taining access to Texas medical facilities is
of utmost importance to New Mexicans
who, like Ms. Montafio, depend on Texas
providers for medical treatment. Maj. op.
¢ 31. However, without evidence of the po-
tential impact that declining to extend co-
mity would have on New Mexicans’ access
to care, I cannot conclude that it would be
contrary to public policy to apply the very
laws enacted to protect New Mexicans who
are victims of medical negligence.
{52} Other courts have distinguished the
interest in ensuring redress for medical
malpractice from the interest in maintain-
ing the availability of medical services. See
Simmons, 670 P.2d at 1383-84. In Simmons,
the Supreme Court of Montana declined
to exercise jurisdiction over an Oregon
state medical laboratory as a matter of

comity. Id. at 1386. As in this case, the
state laboratory was performing a regional
medical service within its own boundaries
and the two states had a shared interest in
medical testing technology. Id. at 1385-86.
The Court held that declining to extend
comity could conceivably jeopardize the
availability of interstate medical testing.
Id. However, the Court declined to extend
its holding to cases involving medical mal-
practice, recognizing that “[j]ustice unde-
niably would be defeated if the refusal to
assert jurisdiction would insulate Oregon
from any malpractice claims.” Id. at 1384.
By this reasoning, the interest in access
to care does not overcome New Mexico’s
interests in litigating the case.
IV. CONCLUSION
{53} Comity does not demand that
the forum state abandon its important
interests in favor of the sister state’s. See
Sam, 2006-NMSC-022, € 16 (“[I]n order
to refuse to honor the laws of another
state, a forum state only needs to declare
that the other state’s law would violate its
own legitimate public policy”). Rather,
it encourages the forum state to accom-
modate any competing interests without
abdicating its own. The majority’s defer-
ence to the interests of Texas shifts the
comity analysis away from the overarching
issue of whether extending comity would
undermine New Mexico public policy.
Id. € 21. When extending comity would
undermine the policy embodied in the
NMTCA, see id. § 21, New Mexico has a
strong interest in litigating the case.
{54} For these reasons, I respectfully dis-
sent in part.

BARBARA J. VIGIL, Justice
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Opinion
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{1} At approximately 3:40 a.m., with a
police officer in pursuit, Defendant Trevor
Merhege ran through the front yard of a
private residence that was enclosed by a
three foot high wall. He became entangled
on a chain link fence as he attempted to
jump over an adjoining fence into the back
yard of the residence. He was convicted of
criminal trespass. Because the property
was not posted, the State was required to
prove that Merhege knew that he was not
permitted to enter the property. Merhege
contended that there was insufficient evi-
dence to support this knowledge require-
ment. The Court of Appeals agreed and
reversed his conviction, concluding that
because the property’s driveway was not
posted with a “no trespassing” sign and
the property owner gave no other explicit
warnings not to enter, Merhege and the
public at large were presumptively granted
permission to enter the property. State v.
Merhege, 2016-NMCA-059, €9 12, 14-15,
376 P.3d 867. We reverse the Court of
Appeals and reinstate Merhege’s convic-
tion for criminal trespass because the wall
surrounding the property’s front yard, the
purpose of his entry, and the time of his
entry provided sufficient circumstantial

evidence for the jury to find that Merhege
knew that he did not have consent to enter
the property.

BACKGROUND

{2} On September 3, 2011, Portales Police
Officer Adam Lem was patrolling in his
vehicle at around 3:40 a.m. when he saw
two individuals out walking. Officer Lem
wished to speak with them, so he stepped
out of his vehicle and “hollered at them.”
According to Officer Lem, the individu-
als looked back at him and then took off
running. He pursued. They cut across the
front yard of a residence at 901 South Main
Street. One of the individuals then climbed
onto a chain link fence and boosted him-
self over a wooden fence dividing the front
yard from the back yard. Merhege, who
was the second person, attempted the same
maneuver but caught his shoelace on the
chain link fence.

{3} The residence at 901 South Main is
located on the corner of Main Street and
East 9th Street. Officer Lem testified that
a three foot high brick wall ran along the
border of the property on both streets and
enclosed the front yard of the residence.
Officer Lem also noted that there was an
area where the public could enter the front
yard and access a sidewalk that went up
to the front door. There were no signs or
postings at the property that would indi-
cate that trespassing was forbidden or that

members of the public were not permitted
to enter the property.

{4} The other side of the front yard of 901
South Main was bordered by a chain link
fence which met with a slightly higher
wooden fence that divided the front yard
from the back yard. Officer Lem testified
that the chain link fence appeared to be a
dividing fence between 901 South Main
and a neighboring property and did not
enclose anything. The chain link fence did
not go all the way to the road or otherwise
obstruct access from the street to the
property. The area between the two fences
was where Officer Lem arrested Merhege
for resisting, evading, or obstructing an
officer, a charge that was later amended
to criminal trespass.

{5} Gary Watkins lived at 901 South Main
on the night of the incident. He was not
aware that Merhege had entered his prop-
erty until the police informed him around
three weeks later. Watkins had never met
Merhege.

{6} The State chose to pursue a criminal
trespass charge against Merhege, and a
jury convicted him. The Court of Appeals
reversed his conviction, reasoning that
the evidence presented at trial was insuf-
ficient to establish the elements of criminal
trespass. Merhege, 2016-NMCA-059, €6
9-16. The Court of Appeals stated that
“[t]he determinative question is whether
we can presume, as a legal matter, that
the general public, including Defendant,
had permission to enter upon Watkins’
unposted land or whether such entry
constitutes a violation of [the criminal
trespass statute]” Id. 4 11. The Court of
Appeals then opined that “[t]he fact that
the statute specifically refers to the posting
of the property at all vehicular access entry
ways as being sufficient evidence that the
public does not have consent to enter sug-
gests that the lack of such posting reveals
that the public does have consent to enter”
Id. € 15. We granted certiorari to resolve
only the narrow issue of “[w]hether, as a
matter of law, the general public is pre-
sumptively granted permission to enter
upon unposted lands.” State v. Merhege,
2016-NMCERT-___ (June 1, 2016). We
conclude that as a matter of law the gen-
eral public is not presumptively granted
permission to enter upon unposted lands,
but instead permission to enter unposted
lands depends on the circumstances of the
individual’s entry.

'Although the actual size of the wall was disputed before the Court of Appeals, Merhege concedes, for purposes of this appeal,

that the wall was three feet high.

Bar Bulletin - July 12,2017 - Volume 56, No. 28 31



http:/Mww.nmcompcomm.us/

Advance Opinions

DISCUSSION

{7} New Mexico law provides different
standards for criminal trespass on private
land depending on whether the land
has been properly posted with “no tres-
passing” signs. To satisfy New Mexico’s
posting requirements, a person lawfully
in possession of private property must
post conspicuous notices (1) parallel to
and along the exterior boundaries of the
property; (2) at each access point, includ-
ing roadways; and (3) every 500 feet along
the exterior boundaries of the property if
itis not fenced. NMSA 1978, § 30-14-6(A)
(1979); see also § 30-14-6(B) (defining re-
quirements for posted notices). If private
land has been properly posted, a person
commits criminal trespass when he or she
enters or remains upon the property with-
out written permission from an owner or
person in control of the property. NMSA
1978, § 30-14-1(A) (1995); see also Hol-
comb v. Rodriguez, 2016-NMCA-075, € 23,
387 P.3d 286 (holding “that Section 30-14-
6 sets out a standard by which a property
may be deemed ‘posted’ ” for purposes of
determining whether an intruder can be
prosecuted under Section 30-14-1(A)). If
private land is not properly posted under
the statutory requirements (unposted
land), as in this case, then a person can
only commit criminal trespass by entering
or remaining upon the property “knowing
that such consent to enter or remain is
denied or withdrawn by the owner or oc-
cupant thereof” Section 30-14-1(B). With
respect to unposted land, New Mexico law
also specifies that “[n]otice of no consent
to enter shall be deemed sufficient notice
to the public and evidence to the courts, by
the posting of the property at all vehicular
access entry ways.” Id. Thus, we must deter-
mine whether posting at vehicular access
entry ways is the only manner of providing
constructive notice under the statute.

{8} Current New Mexico criminal trespass
standards evolved in a piecemeal fashion
over several decades. However, it has been
a longstanding requirement that a person
know that consent to enter or remain has
been denied or withdrawn for that person
to be guilty of criminal trespass. See 1963
N.M. Laws, ch. 303, § 14-1 (setting forth
the mens rea element). The knowledge
requirement, and the statutory crime of
criminal trespass more generally, predates

the Property Posting Act, New Mexico’s
first posting statute. See 1969 N.M. Laws,
ch. 195 (enacting Property Posting Act). In
1979, posting requirements were incorpo-
rated into the criminal trespass statute and
the Property Posting Act ceased to exist as
a separate provision. 1979 N.M. Laws, ch.
186, §$ 3-4. Early versions of New Mexico’s
criminal trespass statute also required
that a defendant enter the property with
“malicious intent,” a requirement that was
removed in 1981, 1981 N.M. Laws, ch.
34, § 1, thereby expanding the conduct
criminalized under the statute to include
non-malicious entries. The requirement
that an intruder on private posted land
possess written permission was later
added to the criminal trespass statute in
1991. 1991 N.M. Laws, ch. 58, § 1. The
second sentence of Section 30-14-1(B),
which asserts that posting at all vehicular
access entry ways is sufficient notice of
no consent to enter unposted land, was
added to the provision in 1995. 1995
N.M. Laws, ch. 164, § 1. The intent of this
added language was likely to provide some
definitive method for possessors of smaller
plots of land to “post” their property and
warn the public against intrusions where
the formalities of posting, such as posting
every 500 feet along the boundary of the
property, are impracticable. However,
there is no indication that the Legislature
intended that posting at all vehicular ac-
cess entry ways be the exclusive method of
providing notice to members of the gen-
eral public that they are not permitted to
enter the unposted property. See Holcomb,
2016-NMCA-075, ¢ 21 (interpreting the
statute’s posting requirements “to indicate
the Legislature’s intent to establish a stan-
dard by which the public may be placed
on direct notice that unauthorized entry
upon posted land is disallowed and will
be subjected to legal consequences, not an
intent to exempt from liability all unauthor-
ized entries onto private property that has
not been posted.” (emphasis added)).

{9} Because we cannot ascertain any leg-
islative intent to make posting at vehicular
access entry ways the sole manner of giv-
ing notice that consent to enter unposted
property has been denied for purposes of
criminal trespass, we reject the Court of
Appeals’ statement below that “[t]he fact
that the statute specifically refers to the

posting of the property at all vehicular ac-
cess entry ways as being sufficient evidence
that the public does not have consent to
enter suggests that the lack of such posting
reveals that the public does have consent
to enter” Merhege, 2016-NMCA-059, ¢
15. No such presumption applies under
Section 30-14-1(B).

{10} There is no evidence that Watkins’
property was posted in any manner,
and Watkins had never met or spoken
with Merhege. Therefore, our remaining
inquiry is whether there was sufficient
circumstantial evidence for the jury to
conclude that Merhege knew that he was
not permitted to enter 901 South Main at
the moment that he entered the property.
New Mexicos Uniform Jury Instructions
provide that when land is unposted, the
knowledge element of criminal trespass
requires a finding beyond a reasonable
doubt that “[t]he defendant knew or
should have known that permission to
enter [theland]...had been [denied]” UJI
14-1402 NMRA.? There are two different
ways to prove the knowledge element of
criminal trespass of unposted land. First,
under the statute a defendant’s knowledge
of no permission to enter land is presumed
when vehicle access entry ways are posted.
Section 30-14-1(B). Second, the knowl-
edge element may also be established
through a sufficient quantity of direct or
circumstantial evidence. State v. Duran,
1998-NMCA-153, 9 34, 126 N.M. 60, 966
P2d 768, abrogated on other grounds by
State v. Laguna, 1999-NMCA-152, € 23,
128 N.M. 345, 992 P.2d 896. For instance,
in Duran there was sufficient evidence
to sustain a criminal trespass conviction
based on the defendant’s repeated intru-
sions onto the property and flights from
the property when police arrived, coupled
with a warning by the property’s occupant
to “ ‘stop bothering her! ” 1998-NMCA-
153, € 34; see also State v. McCormack,
1984-NMCA-042, 949 6-8,11-15,101 N.M.
349, 682 P.2d 742 (sustaining a criminal
trespass conviction against a journalist
because the area was posted with signs,
warnings were given that there would be
no exceptions, and trespassers received
verbal warnings as they crossed a bar-
ricade, despite the journalist’s belief that
the warnings did not apply to members of
the press).

*This case does not provide us with an opportunity to examine the propriety of the model instruction because Merhege does not
challenge the “knew or should have known” language in the model jury instruction, nor does he argue that the statutory mens rea of
“knowing” requires actual knowledge. Cf. Tanbergv. Sholtis, 401 E3d 1151, 1158 n.3 (10th Cir. 2005) (interpreting Section 30-14-1(B)

to require “actual knowledge”).
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{11} Inasubstantial evidence review, our
analysis is limited to “whether substantial
evidence of either a direct or circum-
stantial nature exists to support a verdict
of guilt beyond a reasonable doubt with
respect to every element essential to a
conviction?” State v. Sutphin, 1988-NMSC-
031,921,107 N.M. 126,753 P.2d 1314. In
so doing, we accord deference to the jury’s
verdict by “view[ing] the evidence in the
light most favorable to the state, resolving
all conflicts therein and indulging all per-
missible inferences therefrom in favor of
the verdict” Id. Further, we do not reweigh
the evidence, substitute our judgment for
the jury’s judgment, or otherwise interfere
with other functions that quintessentially
belong to the jury. State v. Trujillo, 2002-
NMSC-005, ¢ 28, 131 N.M. 709, 42 P.3d
814. Applying this deferential standard
of review, we conclude that the totality
of the evidence presented to the jury was
sufficient to support the jury’s conclusion
that Merhege knew he was not permitted
to enter 901 South Main.

{12} First, the fencing around 901 South
Main provided circumstantial evidence
that unauthorized entries on the property
were not permitted. The jury heard testi-
mony that a three foot high brick wall en-
closed the front of the property. The jurors
could have reasonably determined that the
wall communicated to members of the
public that they did not have permission to
enter the front yard of 901 South Main by
any route other than the path to the front
door. Indeed, other New Mexico statutes
relating to criminal trespass assume that
fencing alone provides sufficient notice to
the public that there is no consent to enter
land. See § 30-14-6(A) (imposing require-

ment to post property every 500 feet along
its border only when the property is not
fenced along its border); NMSA 1978, §
30-14-1.1(C) (1983) (criminalizing any en-
try upon land by a vehicle off of established
roadways or apparent ways of access “when
such lands are fenced in any manner”); see
also State v. Foulenfont, 1995-NMCA-028,
€12,119N.M. 788,895 P.2d 1329 (“Where
the unauthorized entry merely consists
of climbing over a fence, businesses and
other open property are protected under
our criminal trespass statute”).

{13} Citing to various out-of-state au-
thorities, Merhege urges us to hold that the
three foot high wall in this case was insuf-
ficient as a matter of law to provide notice
of no consent to enter because, according
to Merhege, it was not obviously designed
to exclude intruders. We decline to adopt
this approach because, unlike the statutes
from other jurisdictions cited by Merhege,
New Mexico's Legislature has not limited
the notice function of fencing to those
fences which are manifestly designed to
exclude intruders, and instead prescribes
amore flexible test in which jurors are free
to draw their own conclusions with respect
to whether a defendant knew that she or he
had no consent to enter land based on the
notice provided by the fence in question.
Section 30-14-1(B). This flexible approach
to the knowledge element allows the defi-
nition of criminal trespass to comport with
the community norms that prevail among
jurors.

{14} Second, the jury could have also
reasonably considered the time of night
at which Merhege entered 901 South Main
and his purpose in entering the property in
determining whether he knew that he did

not have permission to enter at that time
and for that purpose. Merhege entered the
yard at around 3:40 a.m. for the purpose
of evading a pursuer. The jurors could
have reasonably concluded that Merhege
knew he did not have permission to enter
the property in this manner because his
entry did not comport with social norms
in the community. See Florida v. Jardines,
__US. _,_,1338S. Ct. 1409, 1415-16
(2013) (discussing how “background so-
cial norms” determine whether a would-be
trespasser enters land with an implied li-
cense to conduct certain activities in a cer-
tain manner, such as door-to-door sales).
Likewise, the jury’s finding that Merhege
knew that he did not have permission to
enter 901 South Main was supported by
the fact that the intrusion here occurred
in the dead of the night. See State v. Cada,
923 P.2d 469, 478 (Idaho Ct. App. 1996)
(“Furtive intrusion late at night or in the
predawn hours is not conduct that is ex-
pected from ordinary visitors. Indeed, if
observed by a resident of the premises, it
could be a cause for great alarm.”).
CONCLUSION

{15} Because there was substantial evi-
dence to support Merhege’s conviction for
criminal trespass, we reverse the Court
of Appeals and order the district court to
reinstate his conviction.

{16} ITIS SO ORDERED.
EDWARD L. CHAVEZ, Justice
WE CONCUR:

CHARLES W. DANIELS, Chief Justice
PETRA JIMENEZ MAES, Justice
BARBARA J. VIGIL, Justice

JUDITH K. NAKAMURA, Justice
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{1} Defendant Christine Imperial was
convicted of three counts of forgery, con-
trary to NMSA 1978, Section 30-16-10
(2006), and three counts of identity theft,
contrary to NMSA 1978, Section 30-16-
24.1 (2009). On appeal, Defendant raises
two primary claims: (1) that the district
court erred in admitting certain testimony
and evidence related to the transactions at
issue in the case and (2) that the district
court erred in admitting surveillance vid-
eos from Wal-Mart’s security system. Be-
cause we conclude that the district court’s
rulings were not erroneous, we affirm.
BACKGROUND

{2} In September 2010, Albuquerque Po-
lice Department Detective Tyrone Cham-
bers began investigating allegations of
check fraud at a Wal-Mart in Albuquerque,
New Mexico. As part of his investigation,
Detective Chambers contacted Certegy, a
company that performs check verification
for retail businesses, including Wal-Mart.
Certegy fraud investigator Christopher Ja-
cobson provided Detective Chambers with
information related to certain allegedly
fraudulent transactions, which Detective
Chambers incorporated into his investiga-

times, check numbers, account numbers,
routing numbers, social security numbers,
names, and store locations associated with
the allegedly fraudulent transactions.

{3} After isolating certain transactions
suspected to involve Defendant, Detective
Chambers contacted the Wal-Mart located
on Wyoming Boulevard in northeast Al-
buquerque to request surveillance videos
taken at the store’s money center. Detec-
tive Chambers provided dates and times
of the allegedly fraudulent transactions to
Wal-Mart’s loss prevention department.
He received surveillance videos depicting
transactions on August 27, 2010, August
28, 2010, and September 6, 2010. Detec-
tive Chambers identified Defendant in
these surveillance videos by reference to
a photograph in a police database. Each
surveillance video showed Defendant
present a check to a Wal-Mart employee.
In each instance, the employee attempted
to process the transaction and returned
the check to Defendant. Each surveillance
video also contained a computer-generat-
ed graphic indicating the date and time of
the transaction.

{4} Defendant was indicted for forgery
and identity theft in December 2010. On
May 3, 2011, the State filed a witness list

that included Jacobson. On June 25, 2013,
the State filed an amended witness list that
again included Jacobson.

{5} In October 2013, the State provided
discovery to defense counsel that included
Detective Chambers’ police report. Detec-
tive Chambers’ police report contained
a thirty-six page spreadsheet created by
Jacobson that detailed numerous alleg-
edly fraudulent transactions involving
Defendant and other individuals. At
trial, defense counsel acknowledged not
“understand[ing] the significance” of the
spreadsheet.

{6} On March 17, 2014, the State filed
a second amended witness list noticing
“Christopher Jacobson/designee, c/o
Certegy Check Systems.” One week later,
Defendant filed a motion for a continuance
based on a general lack of preparedness for
trial. The district court denied this motion.
{7} Defendant did not subpoena Jacobson
to a pre-trial interview. Nor did Defendant
respond to requests for dates for pre-trial
interviews. At some unknown date after
the March 26, 2014 scheduling conference,
Jacobson determined that he would be
unavailable to appear at the trial setting.
Jacobson did not appear for his scheduled
interview on April 4, 2014.

{8} Due to Jacobson’s unavailability, the
State substituted another Certegy fraud
investigator, Michael Baracz, as a witness
the week before trial. The State noticed
a pre-trial interview with Baracz and
conducted this interview by telephone on
April 14, 2014. Defense counsel declined
to interview this “new witness[].” During
this interview, Baracz informed the State
that he had generated a new spreadsheet
depicting only transactions appearing to
involve Defendant. The State sent this
spreadsheet to defense counsel by email
the next day.

{9} On the first day of the trial, April 16,
2014, Defendant filed a motion in limine
to exclude: (1) Baracz as a witness, (2)
the spreadsheet Baracz generated, and
(3) surveillance videos from Wal-Mart.
The district court ruled that Baracz was a
records custodian and did not need to be
specifically disclosed. The district court
also stated that Defendant could interview
Baracz prior to his scheduled testimony
the next day.

{10} Outside the presence of the jury,
Baracz testified as to Certegy’s role in
verifying checks for Wal-Mart, including
a step-by-step description of a transaction
and the process by which transactional
data is generated. Baracz also testified that
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he did not consult the spreadsheet origi-
nally generated by Jacobson but instead
generated a new spreadsheet depicting
only transactions appearing to involve
Defendant. Baracz’s spreadsheet did not
contain any new information not included
in Jacobson’s spreadsheet. This spreadsheet
was introduced as State’s Exhibit Three
and contained thirty-seven transaction
records. Baracz also provided a second
spreadsheet, State’s Exhibit One, which was
a redacted version of State’s Exhibit Three
and contained only six transaction records.
Over objection, the district court admitted
State’s Exhibits One and Three (the Exhib-
its), ruling that: (1) the information in the
spreadsheets “was provided to counsel for
the defense in the initial discovery;” (2) the
transaction records are business records
under Rule 11-803(6) NMRA, and (3) the
transaction records are non-testimonial.
Only State’s Exhibit One was published to
the jury.

{11} Baracz’s testimony before the jury
centered on the process Certegy under-
takes to verify a transaction originating at
a Wal-Mart money center. As part of this
testimony, Baracz discussed the origin, the
data storage process, and the meaning of
the data included in the Exhibits.

{12} Wal-Mart Asset Protection Associ-
ate Kesha Pendleton also testified as a
foundational witness outside the presence
of the jury. The purpose of her testimony
was to authenticate the surveillance videos
obtained by Detective Chambers. Pend-
leton testified that (1) the transactions
depicted on the surveillance videos at issue
occurred at the money center inside the
Wal-Mart at which she is employed, (2) the
surveillance system operates twenty-four
hours a day and cannot be manipulated by
local employees, (3) the same surveillance
system has been in place for at least five
years, (4) the surveillance system allows
local employees to download surveil-
lance videos taken at specific dates and
times, and (5) the computer-generated
graphic indicating the date and time is
programmed remotely. Following founda-
tional testimony by Pendleton and Detec-
tive Chambers, the district court received
the surveillance videos in evidence over
Defendant’s objection.

{13} Defendant was convicted on three
counts of forgery and three counts of
identity theft. This appeal resulted.
ADMISSIBILITY OF EVIDENCE

{14} The district court allowed the tes-
timony of Baracz as a records custodian
and received in evidence the Exhibits as

business records under Rule 11-803(6). On
appeal, Defendant argues that this ruling
was erroneous, both under our rules of
evidence and as a violation of Defendant’s
right to confront witnesses against her.
Defendant also argues that insufficient
evidence supported the authentication
of, and chain of custody related to, the
Wal-Mart surveillance videos. We review
a district court’s admission of evidence
for an abuse of discretion. State v. Cofer,
2011-NMCA-085, ¢ 7, 150 N.M. 483, 261
P.3d 1115. A court abuses its discretion
when its “ruling is clearly against the logic
and effect of the facts and circumstances
of the case” Id. (internal quotation marks
and citation omitted).

Alleged Discovery Violations

{15} Defendant argues that the late
disclosure of Baracz and the Exhibits (1)
constituted a violation of Defendant’s
right to confront witnesses against her
and (2) should have resulted in sanctions
for discovery violations. A Confrontation
Clause violation occurs when a defendant
is unable to confront testimony against
the defendant. See State v. Ortega, 2014-
NMSC-017, ¢ 18, 327 P.3d 1076 (“This
clause bars the admission of out-of-court
statements that are both testimonial and
offered to prove the truth of the matter as-
serted, unless the declarant is unavailable
and the defendant had a prior opportunity
to cross-examine the declarant.” (altera-
tion, omission, internal quotation marks,
and citation omitted)). Baracz testified at
trial and was cross-examined by Defen-
dant. We therefore address Defendant’s
arguments on appeal in the context of our
rules of criminal procedure—specifically
Rule 5-501 NMRA (2007) and Rule 5-505
NMRA.

{16} Rule 5-501(A)(5) provides that “the
state shall disclose . . . a written list . . . of
all witnesses which the prosecutor intends
to call at the trial[.]” Rule 5-505(A) cre-
ates an ongoing duty to “promptly give
written notice to the other party or the
party’s attorney of the existence of the ad-
ditional material or witnesses.” However,
to justify sanctions for the late disclosure
of witnesses or documents, a defendant
must demonstrate that he or she “was
prejudiced by the untimely disclosure.”
State v. Duarte, 2007-NMCA-012, 49 15,
19, 140 N.M. 930, 149 P.3d 1027 (internal
quotation marks and citation omitted).
“[P]rejudice does not accrue unless the
evidence is material and the disclosure is
so late that it undermines the defendant’s
preparation for trial” State v. Harper, 2011-

NMSC-044, € 20, 150 N.M. 745, 266 P.3d
25. Evidence is material if “there is a rea-
sonable probability that, had the evidence
been disclosed to the defense, the result of
the proceeding would have been different”
Duarte, 2007-NMCA-012, 9 15 (internal
quotation marks and citation omitted).
“Prejudice must be more than speculative;
the party claiming prejudice must prove
prejudice—it is not enough to simply as-
sert prejudice” Harper, 2011-NMSC-044,
q 16.

{17} With respect to the late disclosure
of Baracz, Baracz and Jacobson were
functionally equivalent for purposes of
determining the evidentiary significance
of the discovery materials. See, e.g., Parks
v. State, 348 S.E.2d 481, 482 (Ga. Ct. App.
1986) (“No harm is shown to have resulted
from the substitution of one records cus-
todian for another[.]”). Both are fraud
investigators for Certegy. Both conducted
database searches for transactions appear-
ing to involve Defendant. Neither was in
a position to offer substantive testimony
that Defendant herself had violated or
attempted to violate the law. Jacobson ap-
peared on various iterations of the State’s
witness list for years and was never sub-
poenaed for an interview by Defendant.
Under these circumstances, the substitu-
tion of one records custodian for another
does not constitute a late disclosure that
“undermines the defendant’s preparation
for trial” Harper, 2011-NMSC-044, € 20.
Baracz’s spreadsheet did not contain any
new information not included in Jacob-
son’s spreadsheet. Furthermore, Defendant
was not deprived of the opportunity to
conduct an interview. Baracz was first
made available for a telephonic interview
on April 14, 2014, and Defendant declined
to participate. Defendant then interviewed
Baracz on the morning of April 17, 2014.
We cannot discern, and Defendant does
not specifically assert in her appellate
briefing, how the timing of her interview
with Baracz prejudiced her defense. See id.
€9 22, 24 (holding that the defendant did
not demonstrate prejudice when he had
the opportunity to interview late-disclosed
witnesses prior to trial); State v. McDaniel,
2004-NMCA-022, ¢ 14, 135 N.M. 84, 84
P.3d 701 (holding that prejudice is demon-
strated by a showing that the defendant’s
“cross-examination would have been
improved by an earlier disclosure or [that
the defendant] would have prepared dif-
ferently for trial”). The key question—Ileft
unanswered in Defendant’s briefing—is
how Defendant would have prepared for
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trial differently in light of the substitute
witness.

{18} With respect to the Exhibits, De-
fendant was in possession of all the infor-
mation contained in them far in advance
of trial. The reformatting of previously
disclosed discovery materials for trial
purposes does not constitute a new, and
therefore late, disclosure. Cf. Harper,
2011-NMSC-044, € 20 (“[W]hen . . . the
defendant has knowledge of the contents
of the unproduced evidence, [a] determi-
nation of prejudice is more elusive””). Nor
does the redaction of irrelevant informa-
tion from the initially provided discovery
materials result in prejudice to Defendant’s
defense. Defendant claims that an alternate
presentation of the data “stood to affect
. . . trial counsel’s cross-examination.”
The redaction of irrelevant information,
however, would, if anything, simplify
Defendant’s cross-examination of Baracz
if, as contended in her briefing, she “was
prepared to cross-examine a witness from
the same company who had compiled a
separate exhibit”

{19} Defendant additionally argues, cit-
ing Harper, that the district court erred by
failing to consider lesser sanctions after
denying her motion to exclude Baracz
and the Exhibits. However, our review of
Defendant’s briefing and the record proper
does not indicate that Defendant argued
for lesser sanctions at trial. To preserve an
issue for appeal, a party must allege error
and invoke a ruling from the district court.
State v. Lucero, 1993-NMSC-064, 9 11,116
N.M. 450, 863 P.2d 1071. In the absence of
preservation, we decline to consider the
appropriateness of lesser sanctions.

{20} Defendant has not demonstrated
that she was prejudiced by the district
court’s admission of Baracz and the Ex-
hibits. As a result, we find no abuse of
discretion in these evidentiary rulings.
Alleged Hearsay Evidence

{21} Defendant further argues that the
Exhibits constitute inadmissible hearsay.
We review a district court’s application of
exceptions to the rule against hearsay for
an abuse of discretion. State v. Benavidez,
1999-NMSC-041, € 4, 128 N.M. 261, 992
P2d 274. Hearsay is an out-of-court state-
ment offered for the truth of the matter
asserted and is inadmissible at trial except
as allowed by exclusions or enumerated ex-
ceptions. State v. Largo, 2012-NMSC-015,
€24,278 P.3d 532; Rule 11-801(C) NMRA
(defining “hearsay” as “a statement that (1)
the declarant does not make while testify-
ing at the current trial or hearing, and (2) a

party offers in evidence to prove the truth
of the matter asserted in the statement”).
Rule 11-803(6) is such an exception and
provides for the admission of:
A record of an act, event, condi-
tion, opinion, or diagnosis if
(a) the record was made at or
near the time by—or from infor-
mation transmitted by—someone
with knowledge,
(b) the record was kept in the
course of a regularly conducted
activity of a business, institution,
organization, occupation, or call-
ing, whether or not for profit,

(o) making the record was a
regular practice of that activity,
and

(d) all these conditions are

shown by the testimony of the

custodian or another qualified

witness, or by a certification that

complies with Rule 11-902(11)

or (12) NMRA or with a statute

permitting certification.
Rule 11-803(6) is commonly referred to
as the “business records exception.” Cofer,
2011-NMCA-085, € 9. Atissue in this case
is whether instantaneously recorded data
related to retail transactions, which are
later compiled for utilization in criminal
investigations and at trial, fall within the
Rule 11-803(6) requirements for admis-
sibility.
{22} The Exhibits are distillations of data
related to literally millions of transactions
conducted at Wal-Mart money centers
around the country. The data contained
within the Exhibits were recorded in real
time, thus satisfying the requirement of
Rule 11-803(6)(a), and were kept for every
Wal-Mart money center transaction in the
regular course of business, thus satisfying
the requirements of Rule 11-803(6)(b) and
(c).
{23} Defendant argues that, because the
Exhibits were “assembled” as part of the
case against her, they cannot be admitted
into evidence under the business record
exception. We disagree.
{24} In State ex rel. Electric Supply Co. v.
Kitchens Constructions, Inc., our Supreme
Court conducted a similar analysis and
held that the computer-generated records
at issue were admissible. In that case, the
plaintift sued for recovery of $61,124.53—
the value of materials provided to a
subcontractor on a state construction
project. 1988-NMSC-013, € 1, 106 N.M.
753,750 P.2d 114. At trial, the plaintiff in-
troduced “unpaid computerized invoices”

for materials provided to subcontractors
as evidence of the amount due. Id. § 3.
The defendant argued that the plaintiff’s
invoices were inadmissible “because the
invoices were produced especially for this
litigation[.]” Id. € 4. In finding the invoices
admissible, our Supreme Court held,
[Ulnder Rule 803[,] computer
data compilations may be con-
strued as business records them-
selves, and they should be treated
as any other record of regularly
conducted activity. Although a
computer printout . . . is made
after completion of all regular
dealings with a party, the printout
is admissible if its contents were
stored and compiled at the time
of the underlying transactions.
Id. € 10 (citation omitted).
{25} Kitchens is closely analogous to this
case. Certegy vets each attempt to cash a
check at a Wal-Mart money center in real
time. It instantaneously stores a record of
each transaction in a database and retains
it for a minimum of seven years. As a
result, each line of data, which is “stored
and compiled at the time of the underlying
transactions|,]” is its own individual busi-
ness record and is admissible under Rule
11-803(6). Kitchens, 1988-NMSC-013, ¢
10. That the data are not instantaneously
compiled into a form that is convenient for
evidentiary purposes is of no consequence.
The rules of evidence allow for the com-
pilation of otherwise admissible business
records for the purpose of prosecution or
civil litigation. See, e.g., United States v.
Keck, 643 F.3d 789, 797 (10th Cir. 2011)
(“In the context of electronically-stored
data, the business record is the datum
itself, not the format in which it is printed
out for trial or other purposes.”).
{26} Because each line of data con-
tained within the Exhibits constitutes an
admissible business record under Rule
11-803(6), the district court’s admission
did not constitute an abuse of discre-
tion. Given this conclusion, we decline
to explore Defendant’s argument that the
Exhibits are instead summaries subject to
the requirements of Rule 11-1006 NMRA.
Authentication of Evidence
{27} The Wal-Mart surveillance videos
included computer-generated graphics indi-
cating the date and time of the transactions.
Defendant argues that Pendleton’s testimony
did not sufficiently describe the process by
which the date and time stamps are gener-
ated and that, therefore, the surveillance
videos were not properly authenticated.
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{28} Evidence is properly authenticated
by the production of foundational evi-
dence “sufficient to support a finding that
the item is what the proponent claims it
is” Rule 11-901(A) NMRA. With respect
to the question of authentication, the
computer-generated graphics indicating
the date and time of the transactions are
not subject to greater scrutiny than the
other content observed in the surveillance
video.

{29} In State v. Henderson, this Court
articulated a low bar for authentication of
photographic evidence created through
automated processes. 1983-NMCA-094,
100 N.M. 260, 669 P.2d 736. Such photo-
graphic evidence is admissible under the
“silent witness” theory, which requires
that the evidence be authenticated by the
testimony of “a witness with knowledge
. . . that the thing is what it purports to
be” Id. 9 8, 11.

{30} In Henderson, the defendant con-
ducted a transaction at an automated
teller machine on the same date as the
alleged crime. Id. § 7. The automated teller
machine was programmed to “make[]
written records of all transactions, and
... take[] a picture of the person making
the transaction” Id. At trial, the state in-
troduced a photograph of the defendant
taken by the automated teller machine.
Id. ¢ 12. The purpose of this evidence
was to establish, consistent with other
physical evidence, that the defendant was
wearing certain clothing on the date of
the alleged crime. Id. § 7. A foundational
witness testified as to the film developing
procedure “and that she had requested
that the film for August 9, 1982 at 10:22
a.m. be developed. Id. € 12. This Court
concluded that such testimony was suf-
ficient to authenticate the photograph
under Rule 11-901. Id. € 11.

{31} Similar testimony was offered in
this case. Pendleton testified that (1) the
images on the surveillance video were
from the Wal-Mart location at which she
works, (2) the date and time information is
programmed remotely, (3) local employees
do not have the ability to manipulate that
information, and (4) she is able to down-
load surveillance video from specific dates
and times for up to ninety days. Addition-
ally, Detective Chambers testified that the
surveillance video was downloaded in
response to his request for recordings of
specific dates and times.

{32} Certainly, with respect to the loca-
tion and presence of Defendant, the State
offered sufficient evidence to authenticate
the surveillance video under Rule 11-901.
With respect to the computer-generated
graphics indicating the date and time,
“[blasic computer operations relied on
in the ordinary course of business are
admitted without an elaborate showing
of accuracy.” 2 Broun, McCormick on
Evidence, § 227 (7th ed. 2013); see also
United States v. Rembert, 863 F.2d 1023,
1028 (D.C. Cir. 1988) (holding that “cir-
cumstantial evidence . . . as to the occur-
rences at the ATM machines, . . . coupled
with the internal indicia of date, place, and
event depicted in the evidence itself” was
sufficient to authenticate photographic
evidence). As Pendleton’s testimony in-
dicated, Wal-Mart’s surveillance system
operates continuously in the ordinary
course of business.

{33} Detective Chambers requested that
Wal-Mart loss prevention officers provide
segments of surveillance video for certain
dates and times based upon the informa-
tion contained in the spreadsheet created
by Jacobson. The segments of surveillance
video for the requested times showed
Defendant attempting transactions. These
attempts were unsuccessful. That the dates
and times requested by Detective Cham-
bers overlap with Defendant’s attempted
transactions is strong circumstantial evi-
dence that the computer-generated graph-
ics indicating date and time are accurate.
Furthermore, neither the record proper
nor Defendant’s appellate briefing suggest
that the surveillance videos, including the
computer-generated graphics indicating
date and time, were materially altered or
incorrect in any way.

{34} We decline, in the absence of a
specific challenge to the accuracy of such
information, to require higher require-
ments for authentication of surveillance
video containing computer-generated
graphics indicating the date and time
simply because such graphics could theo-
retically be manipulated. Cf, e.g., People v.
Goldsmith, 326 P.3d 239, 248 (Cal. 2014)
(“We decline to require a greater showing
of authentication for the admissibility of
digital images merely because in theory
they can be manipulated.”). Because the
record evidence satisfies the authentica-
tion requirements of Rule 11-901, the
district court’s admission of the surveil-

lance video did not constitute an abuse
of discretion.

Chain of Custody

{35} Defendant’s final evidentiary argu-
ment relates to the chain of custody of the
Wal-Mart surveillance video. Defendant
bases this argument upon her contention
that no witness testified that the surveil-
lance video “had not been tampered with.”
However, as this Court has previously held,
“[t]he [s]tate is not required to establish
the chain of custody in sufficient detail to
exclude all possibility of tampering.” State
v. Peters, 1997-NMCA-084, € 26, 123 N.M.
667, 944 P.2d 896.

{36} “Questions concerning a possible
gap in the chain of custody affect[] the
weight of the evidence, not its admissibil-
ity” Id. There is no abuse of discretion
when, as here, a preponderance of the
evidence shows that the evidence at issue
is what the proponent purports it to be. Id.
CONFRONTATION OF WITNESSES
{37} As discussed above, a criminal de-
fendant is entitled to confront testimony
against him or her. Ortega, 2014-NMSC-
017, ¢ 18. Defendant argues that the
surveillance video’s computer-generated
graphics indicating the date and time are
testimonial in nature. Certainly, if the
computer-generated graphics are testi-
monial, Defendant would have certain
confrontation rights. “Claimed violations
of the Sixth Amendment right to con-
frontation are reviewed de novo.” State v.
Tollardo, 2012-NMSC-008, € 15, 275 P.3d
110.

{38} A defendant’s confrontation rights
extend to the “testimonial statements
of a witness who did not appear at trial
unless [the witness] was unavailable to
testify, and the defendant had . . . prior
opportunity for cross-examination.” State
v. Gurule, 2013-NMSC-025, 9 33,303 P.3d
838 (internal quotation marks and citation
omitted). A statement is testimonial if its
primary purpose “is to establish or prove
past events potentially relevant to later
criminal prosecution.” State v. Navarette,
2013-NMSC-003, 4 8,294 P.3d 435 (inter-
nal quotation marks and citation omitted).
“When the ‘primary purpose’ of a state-
ment is not to create a record for trial,” the
Confrontation Clause is not implicated.
Bullcoming v. New Mexico, 564 U.S. 647,
669 (2011) (Sotomayor, J., concurring in
part) (internal quotation marks and cita-
tion omitted).

"Though it is unclear from the opinion, we assume that the requested date and time were connected to the written record of the

defendant’s transaction.
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{39} Business records, including the
surveillance videos at issue in this case,
usually are not testimonial. See Crawford
v. Washington, 541 U.S. 36, 56 (2004)
(“Most of the hearsay exceptions covered
statements that by their nature were not
testimonial—for example, business re-
cords or statements in furtherance of a
conspiracy.’). Defendant, however, argued
at trial that the Wal-Mart surveillance
system functions “purely for prosecution
purposes.” She reiterates this argument on
appeal. We disagree.

{40} Scholarly articles on this topic in-
dicate numerous non-prosecutorial pur-
poses for surveillance systems in a retail
environment. See, e.g., Robert D. Bickel et
al., Seeing Past Privacy: Will the Develop-
ment and Application of CCTV and Other
Video Security Technology Compromise
an Essential Constitutional Right in a De-
mocracy, or Will the Courts Strike a Proper
Balance?, 33 Stetson L. Rev. 299, 305 (2003)
(“Cameras are also increasingly used in

the workplace to monitor employee pro-
ductivity, to deter theft, and to enhance
workplace security. In addition, cameras
are now common in retail establishments
to assist in loss prevention and customer
safety” (footnote omitted)); Christopher
S. Milligan, Note, Facial Recognition Tech-
nology, Video Surveillance, and Privacy, 9
S. Cal. Interdisc. L.J. 295, 302 (1999) (‘A
large number of companies and businesses
use hidden cameras to monitor employee
productivity, to deter theft and fraud, or
to ensure safety in the workplace. Retail-
ers have used video surveillance in their
loss-prevention programs for a number
of years” (footnote omitted)); Alexandra
Fiore & Matthew Weinick, Note, Undigni-
fied in Defeat: An Analysis of the Stagnation
and Demise of Proposed Legislation Limit-
ing Video Surveillance in the Workplace and
Suggestions for Change, 25 Hofstra Lab. &
Emp. L.J. 525, 527 (2008) (“Employers use
surveillance to monitor productivity, and
to protect property and workers’ safety”).

The arguments of defense counsel are “not
to be regarded as evidence.” Miera v. Terri-
tory, 1905-NMSC-022, 9 17,13 N.M. 192,
81 P. 586. Despite inferences to be drawn
from the above cited articles, Defendant
has not directed this Court to any evidence
establishing that the primary purpose of
Wal-Mart’s surveillance system is to “create
a record for trial” Bullcoming, 564 U.S. at
669. In the absence of such evidence, we
decline to conclude that the surveillance
videos at issue are testimonial such as to
implicate the Confrontation Clause.
CONCLUSION

{41} For the foregoing reasons, we affirm
Defendant’s convictions.

{42} ITIS SO ORDERED.
JAMES J. WECHSLER, Judge
WE CONCUR:

MICHAEL E. VIGIL, Judge
M. MONICA ZAMORA, Judge
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Classified

Immediate Need - Trial Attorney -
Albuquerque, NM

Allstate Insurance Company

Good Work. Good Life. Good Hands".
As Trial Attorney, you will represent clients
who are customers of Allstate Insurance
Company, Encompass Insurance Company,
and Esurance (“the Company”) in: bodily
injury (BI), property damage, no-fault/PIP,
special investigations (SIU), arbitration and
subrogation cases. Job Qualifications: Juris
Doctorate (J.D.) and member in good stand-
ing of the New Mexico state bar; Approx.
2-5 years of litigation experience; insurance
defense strongly preferred; Jury trial experi-
ence a plus. TO APPLY: Visit www.allstate.
com/careers Job ID: 71718

Attorney

Atkinson, Baker & Rodriguez, P.C. seeks
attorney with strong academic credentials
and 3-8 years civil litigation experience for
successful, established complex commercial
and tortlitigation practice. Excellent benefits.
Tremendous opportunity for professional
development. Salary D.O.E. All inquiries
kept confidential. Send resume and writing
sample to Atkinson, Baker & Rodriguez, P.C.,
Attorney Recruiting, 201 Third Street NW,
Suite 1850, Albuquerque, NM 87102.

Associate Attorney

Ray McChristian & Jeans, P.C., an insurance
defense firm, is seeking a hard-working as-
sociate attorney with 2-5 years of experience
in medical malpractice, insurance defense,
insurance law, and/or civil litigation. Ex-
cellent writing and communication skills
required. Competitive salary, benefits, and
a positive working environment provided.
Please submit resume, writing sample and
transcripts to palvarez@rmjfirm.com.

Guardianship Contract Attorneys
Statewide

Pegasus Legal Services for Children is looking
for contract attorneys to represent low-in-
come clients in Kinship-Guardianship cases
in counties outside of central NM and Santa
Fe. Training Provided. Compensation starts
at $75 per hour. Possible travel expenses.
Interested attorneys email your resume,
references, and example of legal writing to
Mariel Willow, MWillow@pegasuslaw.org.
Please specify Counties you are willing to
cover in the email.

Two Law Access New Mexico
Helpline Attorney Positions

Law Access New Mexico provides respect-
ful, efficient, high quality legal advice, brief
service and referrals in civil law matters to
eligible low-income New Mexicans over the
telephone and helps remove barriers to the
justice system. See www.lawaccess.org. The
full-time (37.5 hours per week) positions
are situated in Albuquerque, New Mexico.
Attorneys will provide legal advice and brief
services by phone to low-income New Mexi-
cans. Primary areas of practice will include
landlord-tenant/public housing, consumer
law, unemployment benefits issues, and other
civil law matters as needed by our clients. 0-1
years of experience required. Requirements:
Licensed to practice in the courts of New
Mexico. Additional preferences: Spanish
fluency a plus; Must: be comfortable with ad-
vanced technology; able to learn proprietary
software; able to engage in quick transition
between multiple software services while
entering information in real-time during
the phone interviews. Competitive salary &
benefits package. Salary D.O.E. Law Access
New Mexico isan E.O.E. Application process:
Apply by email-only to HR@lawaccess.org
with resume attached; Subject line to read:
"LANM Attorney application”.

Associate Attorney

Hatcher Law Group, P.A. seeks a new as-
sociate attorney with two-plus years of legal
experience for our downtown Santa Fe office.
We are looking for someone not only ready
for the challenge of a heavy caseload, but also
motivated to excel at the practice of law in a
litigation-focused practice. Hatcher Law Group
defends individuals, state and local govern-
ments and institutional clients in the areas of
insurance defense, coverage, workers compen-
sation, employment and civil rights. We offer
a great work environment, competitive salary
and opportunities for future growth. Send
your cover letter, resume and a writing sample
via email to juliez@hatcherlawgroupnm.com.

Chief Deputy Clerk for

Bankruptcy Court

The U.S. Bankruptcy Court for the District of
New Mexico is seeking applicants for a Chief
Deputy. The Chief Deputy Clerk is a senior
management position that reports directly
to the Clerk of Court and plays a key role in
the court’s administrative and operational
needs. The employment information link at
www.nmb.uscourts.gov/employment has the
complete job posting and application require-
ments. Incomplete applications will not be
considered. Position will remain open until
filled. For best consideration, apply before
July 31, 2017. Submit required documents
to P.O. Box 546, Albuquerque NM 87103 or
email to nmbc_hr@nmb.uscourts.gov.

Call For Applicants

Isleta Business Corporation (IBC)

The Isleta Tribal Council is soliciting letters
of interest from individuals interested in
serving on the Board of Directors as a Board
Member. The IBCis tribally-owned Business
Corporation that was established to seek and
promote business opportunities to benefit
the Pueblo of Isleta. Any person interested
in serving the Board of Directors of the IBC
is requested to submit a letter of interest in-
cluding resume/curriculum vitae (C.V.) toe
the Isleta Tribal Council. Applications will
be accepted until the two vacancies are filled.
These vacancies are two Tribal Members
and one Non-Tribal Member. Send letters
of interest to the attention of: Isleta Tribal
Council Administration Office, P.O. BOX
1270, Isleta, NM 87022

Legal Assistant Needed

Immediate job opportunity available for a
self-motivated, talented, hardworking legal
assistant with a sense of humor to work in
a fast-paced plaintiff's litigation practice.
Liberal salary, benefits, & bonuses. Require-
ments: Proven working experience as legal
assistant or legal secretary; Familiarity with
law, legal procedures and protocols, and court
system; Satisfactory knowledge of day-to-
day operations of a legal office; Computer
literacy; Proficiency in English; Excellent
secretarial and organizational skills; Ability
to juggle multiple activities and work under
pressure. Send resume and references to liz@
fergusonlaw.com

F/T Paralegal

F/T paralegal needed for fast paced family
law office. Excellent computer skills, ability
to multitask and being a good team player are
allrequired. Pay DOE. Fax resume: 242-3125
or mail: Law Offices of Lynda Latta, 715 Ti-
jeras NW, 87102 or email: holly@lyndalatta.
com No calls.

Legal Assistant Full Time

Downtown Workers’ Compensation defense
solo practice looking to grow its practice
and needs reliable, friendly and professional
support staff to continue the success. Work
environment is relaxed, casual, but focused
on the business and client needs. Diverse
tasks fill the day while engaging new cases,
procedures and clients. Exciting litigation
preparation and mediation strategies are an
everyday learning experience. Legal assistant.
Salary DOB. Full time. No overtime. Benefits
include health insurance, parking, PTO.
Please email abq0506@gmail.com.
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Legal Assistant or Paralegal

Krehbiel & Barnett, P.C., a medical malprac-
tice defense firm, seeks an experienced legal
assistant or paralegal. We are a small law firm
looking to expand. We seek a legal assistant
or paralegal with excellent typing and inter-
personal skills. The ability to work in a team
environment and manage cases is a must.
Please send letter of interest and resume to
Leah Chapa at Ichapa@lady-justice.us.

Administrative Assistant
Administrative Assistant to executive direc-
tor for Santa Fe law firm. Duties include
assisting in marketing, generating reports,
entering information into accounting pro-
gram. Require ability to work independently,
attention to detail, ability to prioritize and
excellent follow-up. Salary DOE, excellent
benefits. Please send resume to jmeserve@
rothsteinlaw.com

Litigation Legal Assistant

Butt Thornton & Baehr PC has an opening for
an experienced litigation legal assistant (5+
years). Must be well organized, and have the
ability to work independently. Excellent typ-
ing/word processing skills required. Gener-
ous benefit package. Salary DOE. Please sent
letter of interest and resume to, gejohnson@
btblaw.com

Bilingual Paralegal

Immediate opening to work in fast-paced im-
migration law firm. Must be detail oriented,
able to multi-task and be able to work inde-
pendently with strong writing skills. Position
requires passion and commitment to helping
immigrants and their families. Will assemble
family-based application packets and prepare
filings to the Immigration Court as part of
a legal team. Work with clients to obtain
necessary documents and information, data
entry, prepare applications for filing and write
persuasively. Position is full time and has
full benefits. We are looking for individuals
interested in pursuing a challenging, exciting
and satisfying career, helping people from
all parts of the world. No direct experience
required, we will provide training. Salary
DOE & education. Bachelor’s degree and full
fluency in Spanish and English necessary.
Please send resume, cover letter and writing
sample to Erika Brown at eb@rkitsonlaw.
com. We will contact you only if you are being
considered for the position. Please note, in-
complete applications will not be considered.

Paralegal

Busy personal injury firm seeks paralegal
with experience in personal injury litigation.
Ideal candidate must possess excellent com-
munication, grammar and organizational
skills. Must be professional, self-motivated
and a team player who can multi-task. Salary
depends on experience. Firm offers benefits.
Fax resumes to (505) 242-3322 or email to:
nichole@whitenerlawfirm.com

Legal Assistant

Downtown law firm seeks experienced Legal
Assistant. Excellent salary and benefits. Must
have experience in insurance defense or per-
sonal injury. Knowledge of billing software
a plus. Requires calendaring, scheduling,
independent work and client contact. People
skills are a must and to be able to effectively
work with our team. Send resume and refer-
ences to resume0l@gmail.com

Positions Wanted

Legal Assistant for Hire

PI, Ins. Def.,, CV Litigation, WC, Transcription,
Odyssey-CM/ECEF, Prepare/Answer Discovery,
Med. Rec. Reqts, Notary. MS Office, Calendar,
Hard-Working, Attn to detail, Strong work
ethic. Please email me for resume, salary
requirements at legalassistantforhire2017@
gmail.com.

Experienced Contract Paralegal
Experienced contract paralegal available for
help with your civil litigation cases. Excellent
references. civilparanm@gmail.com

Office Space

620 Roma N.W

620 ROMA N.W., located within two blocks
of the three downtown courts. Rent includes
utilities (except phones), fax, internet, janito-
rial service, copy machine, etc. All of this is
included in the rent of $550 per month. Up
to three offices are available to choose from
and you’ll also have access to five confer-
ence rooms, a large waiting area, access to
full library, receptionist to greet clients and
take calls. Call 243-3751 for appointment to
inspect.

Miscellaneous

Want To Purchase

Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557,
Denver, CO 80201

Searching For Will

Searching for will of Melissa Marie Crawford
a/k/a Melissa Marie Lewis a/k/a Melissa
Marie Bouren, who most recently resided in
San Juan County, New Mexico. Phone (505)
325-1802.
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