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Workshops and Legal Clinics 
May

17 
Family Law Clinic  
10 a.m.–1 p.m., Second Judicial District 
Court, Albuquerque, 1-877-266-9861

24 
Consumer Debt/Bankruptcy Workshop 
6–9 p.m., State Bar Center, Albuquerque, 
505-797-6094

June

2 
Civil Legal Clinic  
10 a.m.–1 p.m., First Judicial District Court, 
Santa Fe, 1-877-266-9861

6 
Common Legal Issues for Senior Citizens 
Workshop Presentation 10–11:15 a.m., 
Cibola Senior Citizens Center, Grants, 
1-800-876-6657

7 
Civil Legal Clinic  
10 a.m.–1 p.m., Second Judicial District 
Court, Albuquerque, 1-877-266-9861

Correction: A previous issue of the Bar 
Bulletin listed incorrect dates for some of the 
June workshops shown above.

Meetings
May
17 
Real Property, Trust and Estate Section: 
Trust and Estate Division 
Noon, State Bar Center

19 
Family Law Section Board 
9 a.m., teleconference

19 
Indian Law Section Board 
9 a.m., State Bar Center

19 
Criminal Law Section Board 
Noon, Kelley & Boone, Albuquerque

19 
Trial Practice Section Board 
Noon, State Bar Center

20 
Young Lawyers Division Board 
10 a.m., State Bar Center

23 
Intellectual Property Law Section Board 
Noon, Lewis Roca Rothgerber Christie, 
Albuquerque

24 
Natural Resources, Energy and 
Environmental Law Section Board 
Noon, teleconference

Table of Contents

Officers, Board of Bar Commissioners
	 Scotty A. Holloman, President
	 Wesley O. Pool, President-elect
	 Gerald G. Dixon, Secretary Treasurer
	 J. Brent Moore, Immediate Past President

Board of Editors 
Taylor V. Bui	 Gabrielle L. Dorian 
Curtis G. Hayes	 Bruce L. Herr 
Andrew Sefzik	 Michael Sievers	
Mark Standridge	 Nancy L. Vincent	
Carolyn A. Wolf

State Bar Staff
	 Executive Director Joe Conte
	 Communications and Member Services  
Program Manager Evann Kleinschmidt
		  505-797-6087 • notices@nmbar.org
	 Graphic Designer Julie Schwartz
		  jschwartz@nmbar.org
	 Account Executive Marcia C. Ulibarri
		  505-797-6058 • mulibarri@nmbar.org
	 Digital Print Center
		  Manager Brian Sanchez
		  Assistant Michael Rizzo

©2017, State Bar of New Mexico. No part of this publica-
tion may be reprinted or otherwise reproduced without 
the publisher’s written permission. The Bar Bulletin has 
the authority to edit letters and materials submitted for 
publication. Publishing and editorial decisions are based 
on the quality of writing, the timeliness of the article, 
and the potential interest to readers. Appearance of 
an article, editorial, feature, column, advertisement or 
photograph in the Bar Bulletin does not constitute an 
endorsement by the Bar Bulletin or the State Bar of New 
Mexico. The views expressed are those of the authors, 
who are solely responsible for the accuracy of their 
citations and quotations. State Bar members receive the 
Bar Bulletin as part of their annual dues. The Bar Bulletin 
is available at the subscription rate of $125 per year and 
is available online at www.nmbar.org.

The Bar Bulletin (ISSN 1062-6611) is published weekly 
by the State Bar of New Mexico, 5121 Masthead NE, 
Albuquerque, NM 87109-4367. Periodicals postage paid at 
Albuquerque, NM. Postmaster: Send address changes to Bar 
Bulletin, PO Box 92860, Albuquerque, NM 87199-2860. 

505-797-6000 • 800-876-6227 • Fax: 505-828-3765 
email: address@nmbar.org • www.nmbar.org

May 17, 2017, Vol. 56, No. 20

About Cover Image and Artist: New Mexico Solitude, oil, 12 by 16
Richard Prather creates atmospheric landscapes. The challenge to capture the subtle nuances of shadow and light drives 
his pursuit in painting the canyons and mountains of the Southwest. Prather is largely self-taught having started paint-
ing in the late 70s while in college. In addition to more than 30 years of studying and painting on his own, he credits the 
many workshops from some of the very best plein air artists working today with having the largest impact on the quality 
of his work. To view more of his work, visit www.richardprather.com.
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Notices
Professionalism TipCourt News

Second Judicial District Court
Exhibit Destruction Notice
	 Pursuant to 1.21.2.617 Function-
al Records Retention and Disposition 
Schedules-Exhibits, the Second Judicial 
District Court will destroy exhibits filed 
with the Court, the Domestic (DM/DV) 
cases for the years of 1993 to the end of 
2009 including but not limited to cases 
which have been consolidated. Cases on 
appeal are excluded. Counsel for parties 
are advised that exhibits may be retrieved 
through May 26. Those with cases with 
exhibits should verify exhibit informa-
tion with the Special Services Division 
at 505-841-6717, from 10 a.m. to 2 p.m., 
Monday through Friday. Plaintiff ’s exhibits 
will be released to counsel of record for 
the plaintiff(s) and defendant’s exhibits 
will be released to counsel of record for 
defendants(s) by Order of the Court. All 
exhibits will be released in their entirety. 
Exhibits not claimed by the allotted time 
will be considered abandoned and will be 
destroyed by Order of the Court.

Third Judicial District Court 
Judicial Vacancy Nominees
	 The Sixth Judicial District Court Nomi-
nating Commission convened on April 27 
in Silver City and completed its evaluation 
of the four applicants for the vacancy 
on the Sixth Judicial District Court. The 
Commission recommends the following 
two applicants (in alphabetical order) to 
Governor Susana Martinez: Timothy L. 
Aldrich and William Perkins.

Bernalillo County  
Metropolitan Court
20th Anniversary Celebration of 
DWI Recovery Court
	 Join the Bernalillo County Metropoli-
tan Court for the 20th Anniversary Cel-
ebration of the Bernalillo County Metro-
politan Court’s DWI Recovery Court at 11 
a.m., May 25, in the Court's 2nd Floor Jury 
Room. Lunch will be provided. R.S.V.P. to 
Martin Burkhart at 505-841-8181.

Investiture of Hon. Renée Torres
	 The judges and employees of the 
Bernalillo County Metropolitan Court 
invite members of the legal community 
and the public to attend the investiture 
of the Hon. Renée Torres, Division III at 
5:15 p.m., June 1, in the Bernalillo County 
Metropolitan Court Rotunda. Judges who 

With respect to opposing parties and their counsel:

I will refrain from excessive and abusive discovery, and I will comply with reasonable 
discovery requests.

want to participate in the ceremony, in-
cluding Tribal Court judges, should bring 
their robes and report to the First Floor 
Viewing Room by 5 p.m. Following the 
ceremony, a reception will be held on the 
first floor of the Metro Court. 

U.S. Distirct Court,  
District of New Mexico
Open House Celebration
	 Judge Jim Browning of the U.S. District 
Court for the District of New Mexico 
invites everyone to his chambers for an 
open house to congratulate his Courtroom 
Deputy Clerk K’Aun Wild on her promo-
tion to case management supervisor and 
to give Judge Browning their condolences 
after their 27-year association. Stop by at 
3 p.m., May 23, at the Pete V.  Domenici  
Courthouse, 333 Lomas Boulevard NW, 
Suite 660, Albuquerque. Refreshments 
will be served. R.S.V.P.s are appreciated 
in order to get an accurate head count for 
food, but they are not required to attend. 
Contact Mary Garcia at 505-348-2281.

State Bar News
Attorney Support Groups
•	 June 5, 5:30 p.m. 
	� First United Methodist Church, 4th and 

Lead SW, Albuquerque (Group meets 
the first Monday of the month.) 

•	 June 12, 5:30 p.m. 
	� UNM School of Law, 1117 Stanford NE, 

Albuquerque, King Room in the Law 
Library (Group meets on the second 
Monday of the month.) Teleconfer-
ence participation is now available. 
Dial 1-866-640-4044 and enter code 
7976003#. 

•	 July 19, 7:30 a.m.
	� First United Methodist Church, 4th and 

Lead SW, Albuquerque (Group meets 
the third Monday of the month.)

For more information, contact Hilary 
Noskin, 505-449-7984 or Bill Stratvert, 
505-242-6845.

Animal Law Section
Animal Talk: Protecting  
Pollinators:  Laws, Policies, Action 
	 Join Julie McIntyre, pollinator coor-
dinator for the Southwest Region 2 of 

U.S. Fish and Wildlife, for an Animal 
Law Section Animal Talk. McIntyre 
will discuss the importance of pollina-
tors, along with federal, state and tribal 
protections for pollinators from noon-1 
p.m., June 22, at the State Bar Center and 
by teleconference. Snacks and refresh-
ments will be provided. Contact Breanna 
Henley at bhenley@nmbar.org to indicate 
your attendance or to obtain conference 
information.

Committee on Women and 
the Legal Profession
Golf Swing Clinic 
	 The Committee on Women and the 
Legal Profession invites all lady golfers to 
a Golf Swing Clinic on Saturday, May 20 
at Sandia Resort & Casino. The instruc-
tion will be from 10 a.m.–noon, followed 
by lunch. The price is $70 per person, 
which includes instruction, rental clubs 
(if needed) and lunch. Registration is not 
limited to attorneys—all lady golfers of all 
skill levels are welcome. Register at http://
www.sandiagolf.com/form.php?id=e67
7b417d4e23c7156eb2170de6016d1. For 
more information, contact Jocelyn Castillo 
at jcastillosd@yahoo.com. 

Young Lawyers Division
Volunteers Needed:  
Wills for Heroes in Rio Rancho 
	 The Young Lawyers Division seeks 
volunteer attorneys for its Wills for He-
roes event for Rio Rancho Police officers 
from 9 a.m.-2 p.m., June 10, at the Loma 
Colorado Main Library, located at 755 
Loma Colorado Blvd NE in Rio Rancho. 
Attorneys will provide free wills, health-
care and financial powers of attorney 
and advanced medical directives for first 
responders. Paralegal and law student 
volunteers are also needed to serve at 
witnesses and notaries. Volunteers should 
bring a windows laptop if they are able. 
Contact YLD Vice Chair Sonia Russo at 
soniarusso09@gmail.com to volunteer 
and indicate if you have a laptop to bring 
or if you will need one.

continued to page 7

mailto:bhenley@nmbar.org
http://www.sandiagolf.com/form.php?id=e67
http://www.sandiagolf.com/form.php?id=e67
mailto:jcastillosd@yahoo.com
mailto:soniarusso09@gmail.com


Bar Bulletin - May 17, 2017 - Volume 56, No. 20     5                   

Legal Education
May

17	 Legislative Updates to the Probate 
Code

	 1.0 G
	 Live Seminar, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

17	 Gangs, Drugs and Prosecution 
Conference

	 10.7 G
	 Live Seminar, Grants
	 Administrative Office of the District 

Attorneys
	 www.nmdas.com

18	 Annual Estate Planning Update
	 5.0 G, 1.0 EP
	 Live Seminar, Albuquerque
	 Wilcox Law Firm
	 www.wilcoxlawnm.com

19	 The Basics of Trust Accounting: 
How to Comply with Rule 17-204 
NMRA

	 1.0 EP
	 Webcast/Live Seminar, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

19	 2016 Administrative Law Institute
	 4.0 G, 2.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

19	 NM DWI Cases: From the Initial 
Stop to Sentencing; Evaluating Your 
Case (2016)

	 2.0 G, 1.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

19	 Human Trafficking (2016)
	 3.0 G
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

19	 Ethics in Discovery Practice
	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

23	 Drafting Gun Wills and Trusts—
and Preventing Executor Liability

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

25	 The Basics of Trust Accounting: 
How to Comply with Rule 17-204 
NMRA

	 1.0 EP
	 Webcast/Live Seminar, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

26	 Living with Turmoil in the Oil 
Patch: What It Means to New 
Mexico (2016)

	 5.8 G, 1.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

26	 27th Annual Appellate Practice 
Institute (2016)

	 6.4 G, 1.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

31	 Ethics and Artificial Intelligence in 
Law Practice Software and Tools

	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

June
1–3	 2017 Jackrabbit Bar Conference
	 7.8 G
	 Live Seminar, Santa Fe
	 State Bar of New Mexico
	 www.nmbar.org/nmstatebar/JBC.aspx

2	 Drafting Employee Handbooks
	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

6	 2017 Ethics in Civil Litigation 
Update, Part 1

	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

7	 2017 Ethics in Civil Litigation 
Update, Part 2

	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

9	 Gender and Justice (2016 Annual 
Meeting)

	 1.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

9	 The Disciplinary Process (2016 
Ethicspalooza)

	 2.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

9	 Tax Lightning: How to Avoid Being 
Stuck

	 2.0 G
	 Live Seminar, Albuquerque
	 New Mexico Hispanic Bar 

Association
	 www.nmhba.net

16	 Reforming the Criminal Justice 
System (2017)

	 6.0 G
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

16	 Avoiding Discrimination in the 
Form I-9 or E-Verify (2017)

	 1.5 G
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

http://www.nmbar.org
http://www.nmdas.com
http://www.wilcoxlawnm.com
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Legal Education www.nmbar.org

June

16	 Ethical Issues of Social Media and 
Technology in the Law (2016)

	 1.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

16	 The Ethics of Supervising Other 
Lawyers

	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

16	 Representing Victims of Domestic 
and Sexual Violence in Family Law 
Cases

	 2.0 G 
	 Live Seminar, Albuquerque
	 Volunteer Attorney Program
	 505-814-5038

16	 Representing Victims of Domestic 
and Sexual Violence in Family Law 
Cases

	 2.0 G
	 Live Seminar, Albuquerque
	 New Mexico Legal Aid
	 505-814-5038

22	 Lawyer Ethics and Credit Cards
	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

22	 Decanting and Otherwise Fixing 
Broken Trusts

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

23	 The Basics of Trust Accounting: 
How to Comply with Rule 17-204 
NMRA

	 1.0 EP
	 Webcast/Live Seminar, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

23	 Copy That! Copyright Topics 
Across Diverse Fields (2016)

	 5.0 G, 1.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

23	 2016 Real Property Institute
	 4.5 G, 1.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

28	 DTSA: Protecting Employer Secrets 
After the New Defend Trade Secrets 
Act

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

30	 The Basics of Trust Accounting: 
How to Comply with Rule 17-204 
NMRA

	 1.0 EP
	 Webcast/Live Seminar, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

30	 Best and Worst Practices in Ethics 
and Mediation (2016)

	 3.0 G, 1.0 EP
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

30	 The Rise of 3-D Technology - What 
Happened to IP? (2016 Annual 
Meeting)

	 1.0 G
	 Live Replay, Albuquerque
	 Center for Legal Education of NMSBF
	 www.nmbar.org

July

12	 Technical Assistance Seminar
	 6.0 G
	 Live Seminar, Albuquerque
	 U.S. Equal Employment Opportunity 

Commission
	 602-640-4995

18	 Techniques to Restrict 
Shareholders/LLC Members: 
The Organizational Opportunity 
Doctrine, Non-Competes and More

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

20	 Default and Eviction of 
Commercial Real Estate Tenants

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

20	 Annual Rocky Mountain Mineral 
Law Institute

	 13.0 G, 2.0 EP
	 Live Seminar, Santa Fe
	 Rocky Mountain Mineral Law 

Foundation
	 www.rmmlf.org

21	 Ethical Issues for Small Law Firms: 
Technology, Paralegals, Remote 
Practice and More

	 1.0 EP
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

25	 Commercial Paper: Drafting Short-
Term Notes to Finance Company 
Operations

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

27	 Evidence and Discovery Issues in 
Employment Law

	 1.0 G
	 Teleseminar
	 Center for Legal Education of NMSBF
	 www.nmbar.org

27-29	 24th Annual Advanced Course: 
Current Developments in 
Employment Law

	 17.5 G, 1.0 EP
	 Live Webcast/Live Seminar, Santa Fe
	 American Law Institute
	 www.ali-cle.org/CZ002

http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
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New Mexico Lawyers  
and Judges  

Assistance Program

Help and support are only a phone call away. 
24-Hour Helpline

Attorneys/Law Students
505-228-1948 • 800-860-4914 

Judges 888-502-1289
www.nmbar.org/JLAP

and the Driscoll Award Ceremony. Top-
ics include DNA, pathology, computer, 
cell phone and body camera forensics. 
Afterwards, NMCDLA members and their 
families and friends are invited to the an-
nual membership party and silent auction. 
Visit www.nmcdla.org to join NMCDLA 
and register for the seminar today.

UNM
Law Alumni/ae Association
15th Annual Law Scholarship  
Golf Classic
	 The UNM Law Alumni/ae Association 
invites members of the legal community 
to the 15th Annual Law Scholarship Golf 
Classic presented by US Eagle Fed-
eral Credit Union on June 9 at the UNM 
Championship Golf Course. Proceeds 
from the Golf Classic benefit the Law 
School’s only full-tuition merit scholar-
ships. Register and learn about visible 
sponsorship opportunities at goto.unm.
edu/golf or contact Melissa Lobato at 
lobato@law.unm.edu or 505-277-1457.

Law Library Hours
Building & Circulation
	 Monday–Thursday 	 8 a.m.–8 p.m.
	 Friday	 8 a.m.–6 p.m.
	 Saturday	 10 a.m.–6 p.m.
	 Sunday	 noon–6 p.m.
Reference
	 Monday–Friday	 9 a.m.–6 p.m. 

Other Bars
First Judicial District  
Bar Association
Spring Happy Hour
	 Join the First Judicial District Bar 
Association for a spring happy hour 
event. Admission is free for attorneys, 
plus a guest, and includes one drink and 
appetizers (while they last). The event is 
from 5:30–7:30 p.m., May 18, at Georgia 
Restaurant, 225 Johnson St., Santa Fe, NM 
87501. R.S.V.P.s are not necessary. For 
more information, contact Mark Cox at 
mcox@hatcherlawgroupnm.com. 

New Mexico Criminal Defense 
Lawyers Association
Fighting Forensics CLE
Join the New Mexico Criminal Defense 
Lawyers Association on June 9 in Albu-
querque for the Fighting Forensics CLE 
(6.0 G), the annual membership meeting 

Regardless of whether you or your firm are 
practicing in the areas of estate planning 
and intellectual property, it is worth noting 
when you purchase your policy whether 
the insurer offers coverage for these areas. 
When you apply for insurance, you will be 
asked to provide a list of practice areas. If 
you indicate that you or your firm practice 
in some specialized areas, such as class 

action practice, intellectual property and 
estate planning, you may be required to 
submit additional forms and information. 
If you fail to indicate that you practice 
in one of those areas, then you may be 
denied coverage later on if a claim arises 
related to your practice in one of those 
areas. But even if you do not regularly 
perform work in one of those specialized 

The company offers coverage for class action suits, as well as claims arising from 
estate planning and intellectual property matters. 

Professional Liability Insurance Company

From the Lawyers Professional Liability and Insurance Committee

Good Signs to Look for When Choosing a

areas, it may be worth ensuring that your 
carrier offers coverage in those areas. You 
may be provided opportunities during 
your policy period to participate in work 
that implicates coverage in those areas. If 
that happens, you should immediately no-
tify your carrier that you intend to perform 
that work, and inquire whether additional 
coverage may be necessary. 

These tips are part of a series of good signs to look for when choosing a professional liability insurance company, compiled by the Lawyers 
Professional Liability and Insurance Committee. Look for a new tip in the third issue of each month. Read the full list of tips and introduction 
(plus a guidance disclaimer) in the Oct. 19, 2016, (Vol. 55, No. 42) issue of the Bar Bulletin.

continued from page 4
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Bar Exam 

Program
Attorney Coach 

The State Bar of New Mexico Committee on Diversity in the Legal Profession would like to thank the 
volunteer attorneys who participated in the February 2017 Bar Exam Attorney Coach Program. The Committee 
implemented the program in the fall of 2016 in support of applicants sitting for the UBE in New Mexico. The 
program is designed to match an applicant with a committed attorney to serve as a resource for the applicant 
and empower them to succeed on the exam. 

Thank you to the attorneys who volunteered to commit their time to support a bar exam applicant!

David Adams
Jorge Alvarado
Daniel Apodaca
Mabel Arellanes
Erin Atkins
Lee Bergen
Aja Brooks
Todd Bullion
James Burson
Rodina Cave Parnall
Natasha Cuylear
Frank Davis
Ann Delpha
Kymberleigh Dougherty
Amber Fayerberg
Ella Fenoglio
Melanie Fritzsche
Liz Garcia
Michelle Garcia
Eileen Gauna
Sonia Gipson-Rankin

Katherine Gorospe
Veronica Hill
Lelia Hood
Gabriela Ibanez Guzman
Torri Jacobus
Francine Jaramillo
Randi Johnson
Damian Lara
Robert Lucero
Vince Lujan
Maria Martinez Sanchez
Charles McElwee
Jackie McLean
Jacqueline Medina
Chris Melendrez
Josette Monette
Sarita Nair
Helen Padilla 
Clara Padilla Silver
Ruth Pregenzer
Stormy Ralstin

Julio Romero
Larry Ruzow
Stephanie Salazar
Alicia Sanasac
Judge Frank Sedillo
Christina Sheehan
Justin Solimon
DeAnza Sapien
Barbara Stephenson
Kelly Stout Sanchez
Sherisse Summers
Delilah Tenorio
Joe Tenorio
Heidi Todacheene
Renee Torres
Xochitl Torres Small
Mary Valencia
Ashlee Wright
Matthew Zamora

To learn more about the Bar Exam Attorney Coach Program, visit 
www.nmbar.org/diversity > Bar Exam Attorney Coach Program.

http://www.nmbar.org/diversity
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YOUNG LAWYERS DIVISION

The YLD Wills for Heroes program is off to a great start this year. Simple wills, powers of attorney and advanced health 
care directives were provided to 40 first responders during an event at the Albuquerque Police Academy on Feb. 25. 

The success of the Wills for Heroes program would not have been possible without volunteer assistance. 

Volunteer Attorneys: 

  

YOUNG LAWYERS DIVISION

Karen Atkinson
Dawn Cooksey
Tony Garcia
Yolanda Hernandez

Tina Kelbe
Linda Murphy
Evonne Sanchez
Michelle Mora

Whitney Sousa
Kerryanne Devine
Vonnie Ulibarri

Volunteer for Wills for Heroes
Volunteer attorneys, witnesses and notaries are needed for a Wills for Heroes event in Rio Rancho from 9 a.m.-2 p.m., 
June 10, at Loma Colorado Main Library, located at 755 Loma Colorado Blvd NE in Rio Rancho. Volunteers should arrive 
at 8 a.m. for breakfast and orientation. Attorneys will provide free wills, healthcare and financial powers of attorney and 
advanced medical directives for first responders. Volunteers should bring a windows laptop if they are able to. Parale-
gal and law student volunteers are needed to serve as witnesses and notaries. Contact YLD Vice Chair Sonia Russo at 
soniarusso09@gmail.com to volunteer. Indicate if you will bring a laptop or if you will need one provided.

Allison Block-Chavez
James Deacon
Tara Edgmon
Sean FitzPatrick
Veronica Gonzales-Zamora

Justin Goodman
Jeff Gordon
Karin Henson
Billy Jimenez
Niva Lind

Diana Llewellyn
Kaitlyn Luck
Brooke Nowak-Neely
Michael Rueckhaus
Alicia Santos

Volunteer Witnesses and Notaries:

mailto:soniarusso09@gmail.com
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YOUNG LAWYERS DIVISION

The Young Lawyers Division would like to express its sincerest gratitude to the volunteer attorneys 
who volunteered for this year’s Ask-a-Lawyer Law Day Call-in Program on April 29, many of 
whom have been dedicated volunteers of the program for a number of years. Without volunteer 
participation this program could not be a success. 

Annually, the program fields roughly 250 calls from New Mexico residents eager to receive brief 
answers to their legal questions. 2017 was no different, with just under 200 calls taken at the 
Albuquerque call center and 50 calls taken at the Roswell call center. The public continues to be 
appreciative of the event and the YLD is proud to have KOAT Channel 7’s assistance in advertising 
this service to throughout the state.

Thank you, Ask-a-Lawyer Call-in Program volunteers!

Dan Behles
Stephanie Beninato

Allison Block- Chavez
John Brendan Campbell

Kelly Cassels
Morris J. Chavez

Evan Cochnar
Michael Daniels

Spencer Edelman

Sean FitzPatrick
Tomas Garcia

Beth Hightower
John Hightower

Billy Jimenez
Paula Kahn

Jared Kallunki
MJ Keefe

Deborah Moore

Anna Rains-Martin
Sonia Russo

Chelsea Seaton
Elizabeth Shields
Karen Summers
Ann Washburn

Brad Zeikus 

Call-in Program
Law Day

MAY 2, 2015

Ask-a-Lawyer 
Law Day

NEW MEXICO

Thank you also to Sanders Law Firm and State Bar staff 
for their help with intake during the program!

Mari Banuelas Tony Horvat Vannessa Sanchez
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Opinions
As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals 
PO Box 2008 • Santa Fe, NM 87504-2008 • 505-827-4925

Effective May 5, 2017

Slip Opinions for Published Opinions may be read on the Court’s website:
http://coa.nmcourts.gov/documents/index.htm

PUBLISHED OPINIONS
No.  34432	 AD AD AD-15-2, T HAMMACK v TAX & REV (affirm)	 5/1/2017

UNPUBLISHED OPINIONS
No.  33371	 7th Jud Dist Soccoro CV-08-172, T ABEYTA v L LOVATO (affirm in part and remand)	 5/1/2017
No.  35835	 5th Jud Dist Eddy CR-15-409, STATE v M PERKINS (affirm)	 5/2/2017
No.  34763	 2nd Jud Dist Bernalillo LR-13-30, STATE v S MADRID (affirm)	 5/2/2017
No.  35761	 12th Jud Dist Otero CR-15-415, STATE v K BENTON (affirm)	 5/2/2017
No.  34594	 11th Jud Dist San Juan CR-14-925, STATE v D DOUGLAS (affirm)	 5-3-2017
No.  35698	 11th Jud Dist San Juan JQ-16-2, CYFD v MEGAN D (reverse)	 5/3/2017

http://coa.nmcourts.gov/documents/index.htm


Clerk’s Certificates
From the Clerk of the New Mexico Supreme Court
Joey D. Moya, Chief Clerk New Mexico Supreme Court  

PO Box 848 • Santa Fe, NM 87504-0848 • (505) 827-4860
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Dated May 2, 2017

Clerk’s Certificate  
of Address and/or 

Telephone Changes

Erin O’Brien Anderson
New Mexico Environment 
Department
1190 St. Francis Drive,  
Suite S-2100
Santa Fe, NM 87505
505-827-0339
erin.anderson@state.nm.us

DeAnna H. Arcement
U.S. Department of  
Homeland Security
3650 Ashford Dunwoody 
Road NE
Brookhaven, GA 30319
504-909-0234
dedehill@gmail.com

Rebecca Berlin
PO Box 20322
Albuquerque, NM 87154
505-450-9897
rebeccaanneberlin@gmail.com

Matthew Joseph Bouillon 
Mascarenas
Colorado Department of Law
1300 Broadway, 8th Floor
Denver, CO 80203
720-508-6401
matthew.bouillon@coag.gov

Aja Nicole Brooks
New Mexico Legal Aid, Inc.
PO Box 25486
301 Gold Avenue SW (87102)
Albuquerque, NM 87125
505-814-5033
505-933-6033 (fax)
ajab@nmlegalaid.org

Candace J. Cavanaugh
University of Denver
2199 S. University Blvd.
Denver, CO 80208
303-871-4882
candace.cavanaugh@du.edu

Andrea Christman
New Mexico Department of 
Workforce Solutions
PO Box 1928
401 Broadway NE (87102)
Albuquerque, NM 87103
505-841-8478
505-841-9024 (fax)
andrea.christman@state.nm.us

Vicente Ovando de la Cruz
The Semrad Law Firm, LLC
303 Perimeter Center North, 
Suite 201
Atlanta, GA 30346
404-337-8677
delacruzlawyer@gmail.com

Benjamin E. Decker
Decker Law Office
PO Box 92740
2021 Mountain Road NW 
(87104)
Albuquerque, NM 87199
505-369-6272
505-395-9296 (fax)
ben@deckerlawoffice.com

Jenny Dumas
Dumas Law Office, LLC
1305 Rio Grande Blvd. NW #1
Albuquerque, NM 87104
505-238-0408
jen@jjdfirm.com

Michelle S. Garcia
New Mexico Supreme Court
PO Box 848
237 Don Gaspar Avenue 
(87501)
Santa Fe, NM 87504
505-827-4815
505-827-4837 (fax)
supmsg@nmcourts.gov

Ryan Goodhue
Lewis, Brisbois, Bisgaard  
& Smith LLP
8801 Horizon Blvd. NE,  
Suite 300
Albuquerque, NM 87113
505-828-3600
505-828-3900 (fax)
ryan.goodhue@lewisbrisbois.
com

Brendan D. Hicks
Law Offices of the Public 
Defender
211 N. Canal Street
Carlsbad, NM 88220
575-887-0224
575-887-6874 (fax)
brendan.hicks@lopdnm.us

Clayton S. Hightower
Sanders, Bruin, Coll  
& Worley, PA
701 W. Country Club Road
Roswell, NM 88201
575-622-5440
575-622-5853 (fax)
csh@sbcw.com

Shayne C. Huffman
Davis & Gilchrist, PC
1005 Marquette Avenue NW
Albuquerque, NM 87102
505-435-9908
505-435-9909 (fax)
shayne@dglnm.com

Jescia M. Hyland
Office of the Thirteenth  
Judicial District Attorney
PO Box 1750
711 S. Camino Del Pueblo
Bernalillo, NM 87004
505-771-7400
505-867-3152 (fax)
jhyland@da.state.nm.us

Hon. Angela Jewell (ret.)
Jewell Law Office
500 Marquette Avenue NW, 
Suite 150
Albuquerque, NM 87102
505-247-7426
505-243-6472 (fax)
ajjret@gmail.com

Hon. Tommy Jewell (ret.)
Jewell Law Office
500 Marquette Avenue NW, 
Suite 150
Albuquerque, NM 87102
505-247-7426
505-243-6472 (fax)
tommyjewell@gmail.com

David C. Kramer
Law Office of  
David C. Kramer, LLC
PO Box 4662
Albuquerque, NM 87196
505-209-7900
505-715-4884 (fax)
david.c.kramer@comcast.net

Marshall Neel
Rose L. Brand & Associates, PC
7430 Washington Street NE
Albuquerque, NM 87109
505-833-3036
505-833-3040 (fax)

Hon. Conrad Frederick Perea
Third Judicial District Court
201 W. Picacho Avenue
Las Cruces, NM 88005
575-523-8240 
575-528-8331 (fax)

Kevin J. Powers
Office of the County Attorney
1000 Central Avenue, Suite 340
Los Alamos, NM 87544
505-662-8020
505-662-8019 (fax)
kevin.powers@lacnm.us

Stephen Douglas Ralph
Office of the Ninth Judicial 
District Attorney
417 Gidding Street, Suite 200
Clovis, NM 88101
575-769-2246
sralph@da.state.nm.us

David Anthony Roman
Robles, Rael & Anaya, PC
500 Marquette Avenue NW, 
Suite 700
Albuquerque, NM 87102
505-242-2228
505-242-1106 (fax)
david@roblesrael.com

Joseph L. Romero
Martin E. Threet & Associates
6605 Uptown Blvd. NE,  
Suite 280
Albuquerque, NM 87110
505-881-5155
505-881-5356 (fax)
joseph.romero@threetlaw.com

mailto:erin.anderson@state.nm.us
mailto:dedehill@gmail.com
mailto:rebeccaanneberlin@gmail.com
mailto:matthew.bouillon@coag.gov
mailto:ajab@nmlegalaid.org
mailto:candace.cavanaugh@du.edu
mailto:andrea.christman@state.nm.us
mailto:delacruzlawyer@gmail.com
mailto:ben@deckerlawoffice.com
mailto:jen@jjdfirm.com
mailto:supmsg@nmcourts.gov
mailto:brendan.hicks@lopdnm.us
mailto:csh@sbcw.com
mailto:shayne@dglnm.com
mailto:jhyland@da.state.nm.us
mailto:ajjret@gmail.com
mailto:tommyjewell@gmail.com
mailto:david.c.kramer@comcast.net
mailto:kevin.powers@lacnm.us
mailto:sralph@da.state.nm.us
mailto:david@roblesrael.com
mailto:joseph.romero@threetlaw.com
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Clerk’s Certificates
Ryan T. Saylor
Lewis, Brisbois, Bisgaard  
& Smith LLP
8801 Horizon Blvd. NE,  
Suite 300
Albuquerque, NM 87113
505-828-3600
505-828-3900 (fax)
ryan.saylor@lewisbrisbois.com

Carlos E. Sedillo
Fadduol, Cluff, Hardy  
& Conaway, PC
3301 San Mateo Blvd. NE
Albuquerque, NM 87110
505-243-6045
505-243-6642 (fax)
csedillo@fchclaw.com

Aryn Seiler
Lewis, Brisbois, Bisgaard  
& Smith LLP
8801 Horizon Blvd. NE,  
Suite 300
Albuquerque, NM 87113
505-828-3600
505-828-3900 (fax)
aryn.seiler@lewisbrisbois.com

Nick C. Stiver
100 Fourteenth Street SW
Albuquerque, NM 87102
505-247-2020
nick@donalddvigil.com

Lisa Sullivan
Santa Fe Public Schools
610 Alta Vista Street
Santa Fe, NM 87505
505-467-2051
lsullivan@sfps.k12.nm.us

Jennifer Collier Terry
Kottke & Brantz, LLC
2975 Valmont Road #240
Boulder, CO 80301
303-345-8822

Juan R. A. Valencia
837 Los Lovatos Road
Santa Fe, NM 87501
505-699-9029
santafejrav5321@gmail.com

Kirsten Dorothee Anker
Chemin de Bois-de-Seyme 14a
Vandoeuvres, Switzerland 1253

Alletta d.Andelot Belin
360 Alcatraz Avenue
Oakland, CA 94618
505-310-3466

Lucy Elizabeth Bettis
56 Edwards Village Blvd., 
Unit 124
Edwards, CO 81632
415-298-5048
lebettis@gmail.com

Gregory L. Biehler
Lewis, Brisbois, Bisgaard  
& Smith LLP
8801 Horizon Blvd. NE,  
Suite 300
Albuquerque, NM 87113
505-828-3600
505-828-3900 (fax)
greg.biehler@lewisbrisbois.com

Alexander B. Ching
Ching Law Firm
100 W. Clinton Street
Hobbs, NM 88240
575-397-0829
575-397-0839 (fax)
abching@abching.com

Jill Marie Collins
Lewis, Brisbois, Bisgaard  
& Smith LLP
8801 Horizon Blvd. NE,  
Suite 300
Albuquerque, NM 87113
505-828-3600
505-828-3900 (fax)
jill.collins@lewisbrisbois.com

Josh A. Harris
Lewis, Brisbois, Bisgaard  
& Smith LLP
8801 Horizon Blvd. NE,  
Suite 300
Albuquerque, NM 87113
505-828-3600
505-828-3900 (fax)
josh.harris@lewisbrisbois.com

Richard H. Ladue Jr.
6026 Cedar Lane
Hill Air Force Base, UT 84056
richladue@gmail.com

Paul R. Onuska III
Fidelity Investments
5401 Watson Drive SE 
MDSB1D
Albuquerque, NM 87106
paul.onuska@fmr.com

Shannon Robinson
1110 Second Street NW
Albuquerque, NM 87102
505-247-0405
505-273-2274 (fax)
sr@dist17.com

Natricia Catherine Tricano
10203 Woodlands Drive
Brecksville, OH 44141

Rosanna C. Vazquez
PO Box 2435
101 W. Marcy Street,  
Suite 208B (87501)
Santa Fe, NM 87504
505-670-8484
877-879-2434 (fax)
rosanna@rvazquezlaw.com

Jamye Boone Ward
312 Vaudeville Drive
El Paso, TX 79912
915-539-3029
jbooneward@gmail.com

Ricardo Chavez
Gault, Nye & Quintana, LLP
3124 Center Pointe Drive
Edinburg, TX 78539
956-618-0628
956-618-0670 (fax)
rchavez@gnqlawyers.com

Stephen A. Moffat
908 Fruit Avenue NW
Albuquerque, NM 87102
505-350-3144
stevmof@gmail.com

Robert Retherford
N.M. Children, Youth and 
Families Department
2800 Farmington Avenue
Farmington, NM 87401
505-860-0382
505-599-9680 (fax)
robert.retherford@state.nm.us

Richard N. Feferman  
(rfeferman@ 
nmconsumerwarriors.com
Nicholas H. Mattison  
(nmattison@ 
nmconsumerwarriors.com)
Susan M. Warren  
(smwarren@ 
nmconsumerwarriors.com)
Feferman, Warren & Mattison
300 Central Avenue SW,  
Suite 2000-W
Albuquerque, NM 87102
505-243-7773
505-243-6663 (fax)

Lawrence M. Pickett
Lawrence M. Pickett Law Firm
PO Box 1239
500 N. Church Street (88001)
Las Cruces, NM 88004
575-526-3338
larry@picklawllc.com

Daniel G. Acosta  
(dan.acosta@ 
farmersinsurance.com)
Tarra Leigh Hoden  
(tarra.hoden@ 
farmersinsurance.com)
Gino Lawrence Montoya  
(gino.montoya@ 
farmersinsurance.com)
Kristen Murphy-Kollar  
(kristen.murphy-kollar@
farmersinsurance.com)
Carlos A. Obrey-Espinoza  
(carlos.obrey-espinoza@ 
farmersinsurance.com)
Law Offices of  
Daniel G. Acosta
500 Marquette Avenue NW, 
Suite 1050
Albuquerque, NM 87102

William R. Anderson  
(william.anderson@ 
farmersinsurance.com)
Raymond Baeza  
(raymond.1.baeza@ 
farmersinsurance.com
Lynne M. Brooks  
(lynne.brooks@ 
farmersinsurance.com)
Law Offices of Daniel G. 
Acosta
3800 E. Lohman Avenue, 
Suite B
Las Cruces, NM 88011
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mailto:aryn.seiler@lewisbrisbois.com
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mailto:josh.harris@lewisbrisbois.com
mailto:richladue@gmail.com
mailto:paul.onuska@fmr.com
mailto:sr@dist17.com
mailto:rosanna@rvazquezlaw.com
mailto:jbooneward@gmail.com
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mailto:robert.retherford@state.nm.us
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mailto:kristen.murphy-kollar@farmersinsurance.com
mailto:carlos.obrey-espinoza@farmersinsurance.com
mailto:carlos.obrey-espinoza@farmersinsurance.com
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Clerk’s Certificates
Dated May 5, 2017

Clerk’s Certificate  
of Address and/or 

Telephone Changes

William J. Arland III
Arland & Associates, LLC
PO Box 1089
Santa Fe, NM 87504
505-955-4772
505-955-0769 (fax)
warland@thearlandlawfirm.
com

Bradley Henderson Bartlett
Office of the Third Judicial 
District Attorney
845 N. Motel Blvd., 2nd Floor, 
Suite D
Las Cruces, NM 88007
575-524-6370 Ext. 1138
575-524-6379 (fax)
bbartlett@da.state.nm.us

Maxwell George Battle Jr.
Battle & Edenfield
8904 E. Echo Court
Inverness, FL 34450
352-586-9492
813-333-7288 (fax)
battleedenfield@hotmail.com

Marcy Gentry Baysinger
Pregenzer Baysinger  
Wideman & Sale, PC
2424 Louisiana Blvd. NE, 
Suite 200
Albuquerque, NM 87110
505-872-0505
505-872-1009 (fax)
mbaysinger@pbwslaw.com

Deirdre Gleason
Gleason Law Firm, LLC
PO Box 699
Heath, MA 01346
413-337-1011
gleasonlawfirm@gmail.com

Amara M. Hayden
The Moore Law Group APC
PO Box 25145
3710 S. Susan Street,  
Suite 210 (92704)
Santa Ana, CA 92799
800-506-2652 Ext. 249
714-754-9568 (fax)
ahayden@collectmoore.com

David Ketai
Allen, Shepherd, Lewis,  
& Syra, PA
PO Box 94750
4801 Lang Avenue NE,  
Suite 200 (87109)
Albuquerque, NM 87199
505-341-0110
505-341-3434 (fax)
dketai@allenlawnm.com

Hon. Vincent L. Knight
Mescalero Apache Tribal Court
159 Deer Trail
Mescalero, NM 87114
575-464-0414
575-464-4863 (fax)
vknight@ 
mescaleroapachetribe.com

Christina M. Kraemer
3330 SW Illinois Street
Portland, OR 97239
415-855-5107
kraemer7476@gmail.com

Thomas Adamson Lane
Lane Law Firm LLC
1100 Chelwood Park Blvd. 
NE #A-2
Albuquerque, NM 87112
505-450-9601
tlane@swcp.com

Dara Lynn McKinney
Gemini Rosemont  
Commercial Real Estate
330 Garfield Street
Santa Fe, NM 87501
505-992-5128
dmckinney@geminirosemont.
com

Aja Oishi
Law Offices of the Public  
Defender, Appellate Division
1422 Paseo de Peralta, Bldg. 1
Santa Fe, NM 87501
505-395-2890
505-204-7065 (fax)
aja.oishi@lopdnm.us

Katherine M. Pettit
1627 Westerly Terrace
Los Angeles, CA 90026
323-376-1961
katherinepettit1@gmail.com

Lori D. Proctor
Wilson Elser Moskowitz  
Edelman & Dicker LLP
909 Fannin Street, Suite 3300
Houston, TX 77010
713-353-2000
713-785-7780 (fax)
lori.proctor@wilsonelser.com

Hon. Christine Eve  
Rodriguez
Bernalillo County  
Metropolitan Court
PO Box 133
401 Lomas Blvd. NW (87102)
Albuquerque, NM 87103
505-841-8281
505-222-4802 (fax)

Michael Antal Tighe
Office of the Twelfth Judicial 
District Attorney
1000 New York Avenue, 
Room 101
Alamogordo, NM 88310
575-437-3640
575-434-2507 (fax)
mtighe@da.state.nm.us

Kirby A. Wills
Law Offices of the Public 
Defender
206 Sudderth Drive
Ruidoso, NM 88345
575-257-3233
kirby.wills@lopdnm.us

Angelo J. Artuso
PO Box 51763
Albuquerque, NM 87181
505-306-5063
angelo@nmliberty.com

Nicole Beder
2924 Calle de Ovejas
Santa Fe, NM 87505
917-204-4095
nicbeder@yahoo.com

Marcia J. Denny
Kuwait International Law 
School
921 S. Saint Asaph Street
Alexandria, VA 22314
mjdenny1116@gmail.com

John S. Garner
Scialdone Law Firm, PLLC
2505 14th Street, Suite 500
Gulfport, MS 39501
228-822-9340
228-822-9343 (fax)
jgarner@slfirmus.com

Jan B. Gilman-Tepper
Little, Gilman-Tepper  
& Batley PA
500 Marquette Avenue NW, 
Suite 1310
Albuquerque, NM 87102
505-246-0500
505-246-9953 (fax)
jgilmantepper@lgtfamilylaw.
com

Sean J. Green
Green Law, PLLC
1661 Broadway
Lubbock, TX 79401
806-548-2953
sean@greenlawtexas.com

Jana Lynne Happel
2343 Pine Street
Boulder, CO 80302
520-743-5192
janahappel@gmail.com

Robert Smead Hogan
Hogan Law Firm, PC
PO Box 2277
1210 Avenue R (79401)
Lubbock, TX 79408
806-771-7900
806-771-7925 (fax)
rob@hoganlaw.com

W. Shane Jennings
Law Office of  
William S. Jennings, LLC
PO Box 13808
1990 E. Lohman Avenue, 
Suite 210 (88001)
Las Cruces, NM 88013
575-308-0308
shane@wshanejennings.com

Ryan Barrett Kennedy
Los Alamos  
National Security, LLC
Bikini Atoll Road, SM30
PO Box 1663 MS A187
Los Alamos, NM 87545
kennedy@lanl.gov
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Clerk’s Certificates
Nicholas R. Keyes
8010 Aspen Avenue NE
Albuquerque, NM 87110
nkeyes@unm.edu

Robert Francis Medina
989 Zia Blvd.
Zia Pueblo, NM 87053
1zialaw@gmail.com

Marcos A. Montemayor
PO Box 4689
Wichita, KS 67204
316-261-8777
mm@amlawllc.com

Kathleen Karen O’Dea
PO Box 6785
1570 Pacheco Street,  
Suite D-1 (87505)
Santa Fe, NM 87502
505-216-9484
505-217-3661 (fax)
legal.opinion@yahoo.com

Debra D. Poulin
400 W. Capitol Avenue,  
Suite 1200
Little Rock, AR 72212
501-296-1775
501-296-1779 (fax)
dpoulin@disabilityrightsar.org

Randy Wayne Powers Jr.
Little, Gilman-Tepper  
& Batley PA
500 Marquette Avenue NW, 
Suite 1310
Albuquerque, NM 87102
505-246-0500
505-246-9953 (fax)
rpowers@lgtfamilylaw.com

Karel Raba
The Moore Law Group APC
PO Box 25145
3710 S. Susan Street (92704)
Santa Ana, CA 92799
800-506-2652 Ext. 247
714-754-9568 (fax)
kraba@collectmoore.com

Azucena Rascon
Office of the Adams County 
District Attorney
1000 Judicial Center Drive
Brighton, CO 80601
arascon@da17.state.co.us

Mary G. Wilson
The Law Offices of Wilson  
& Associates, PC
2901 Juan Tabo Blvd. NE, 
Suite 101B
Albuquerque, NM 87112
505-881-6136
t3wilson@aol.com

Kathryn L. Eaton
Eaton & Eaton Law, PC
7103 Fourth Street NW,  
Bldg. O-1
Los Ranchos, NM 87107
505-235-5591
505-433-2581 (fax)
kathrynleaton@gmail.com

R. Nathan Gonzales
925 N. Hudson Street
Silver City, NM 88061
575-388-8009
844-308-8403 (fax)
nathan@gonzaleslawteam.com

Khouloud E. Pearson
735 Tank Farm Road, Suite 270
San Luis Obispo, CA 93401
805-541-2901
805-541-5434 (fax)
khouloud@ 
wheelerandbeaton.com

Clerk’s Certificate of 
Withdrawal

Effective May 1, 2017:
Wilma Jean Brown
PO Box 1059
Las Vegas, NM 87701

Effective May 1, 2017:
Mercedes Fernandez
PO Box 165
Ruidoso Downs, NM 88346
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Recent Rule-Making Activity
As Updated by the Clerk of the New Mexico Supreme Court

Effective May 17, 2017

Pending Proposed Rule Changes Open  
for Comment:

There are no proposed rule changes currently open for comment. 

Recently Approved Rule Changes  
Since Release of 2017 NMRA:

Effective Date
Rules of Civil Procedure for the District Courts

1-079	� Public inspection and  
sealing of court records	 03/31/2017

1-131	� Notice of federal restriction on right to possess  
or receive a firearm or ammunition	 03/31/2017

Rules of Civil Procedure for the Magistrate Courts

2-112	� Public inspection and sealing of  
court records	 03/31/2017

Rules of Civil Procedure for the Metropolitan Courts

3-112	� Public inspection and sealing of  
court records	 03/31/2017

Civil Forms

4-940	� Notice of federal restriction on right to possess  
or receive a firearm or ammunition	 03/31/2017

4-941	� Petition to restore right to possess or receive a  
firearm or ammunition	 03/31/2017

Rules of Criminal Procedure for the  
District Courts

5-123	� Public inspection and sealing of  
court records	 03/31/2017

5-615	� Notice of federal restriction on right to receive  
or possess a firearm or ammunition	 03/31/2017

Rules of Criminal Procedure for the Magistrate Courts

6-114	� Public inspection and sealing of  
court records	 03/31/2017

6-207	 Bench warrants	 04/17/2017
6.207.1	 Payment of fines, fees, and costs	 04/17/2017

Rules of Criminal Procedure for the Metropolitan Courts

7-113	� Public inspection and sealing of  
court records	 03/31/2017

7-207	 Bench warrants	 04/17/2017
7-207.1	 Payment of fines, fees, and costs	 04/17/2017

Rules of Procedure for the Municipal Courts

8-112	� Public inspection and sealing of  
court records	 03/31/2017

8-206	 Bench warrants	 04/17/2017
8-206.1	 Payment of fines, fees, and costs	 04/17/2017

Criminal Forms

9-515	� Notice of federal restriction on right to possess  
or receive a firearm or ammunition	 03/31/2017

Children’s Court Rules and Forms

10-166	� Public inspection and sealing of  
court records	 03/31/2017

Rules of Appellate Procedure

12-307.2	 Electronic service and filing of papers			
		  07/01/2017*
12-314	 Public inspection and sealing of court records			
		  03/31/2017
* Voluntary electronic filing and service in any new or pending 
case in the Supreme Court may commence on May 1, 2017.		

Disciplinary Rules
 17-202	 Registration of attorneys			
		  07/01/2017
17-301	� Applicability of rules; application of Rules  

of Civil Procedure and Rules of Appellate  
Procedure; service.	 07/01/2017

Rules Governing Review of Judicial Standards Commission 
Proceedings

27-104	 Filing and service			
		  07/01/2017

To view all pending proposed rule changes (comment period open or closed), visit the New Mexico Supreme Court’s  
website at http://nmsupremecourt.nmcourts.gov. To view recently approved rule changes, visit the New Mexico Compilation 

Commission’s website  at http://www.nmcompcomm.us.
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Opinion

Roderick T. Kennedy, Judge
{1}	 The Supreme Court of New Mexico 
has resolved the conflict between statutes 
of limitations in cases concerning per-
sonal injury claims arising from the sale 
of goods and product warranties in favor 
of the period set in NMSA 1978, Sections 
55-2-313 to -315 (1961) of the Uniform 
Commercial Code (UCC), holding that 
Plaintiff ’s claims are not barred thereby. 
Badilla v. Wal-Mart Stores East, Inc. 
(Badilla II), 2015-NMSC-029, 357 P.3d 
936. On remand, we return to this case 
to determine whether the district court’s 
summary judgment on Plaintiff ’s claims 
under the UCC was properly rendered for 
Defendants. We conclude that it was, and 
affirm the district court.
BACKGROUND
{2}	 The facts in this case are aptly set out 
by our Supreme Court in Badilla II, and we 
will not repeat them beyond their relation 
to the issues presented in this opinion. 
In short, Plaintiff Badilla was employed 
as a tree trimmer and purchased work 
boots from Wal-Mart in October 2003. 
The boots’ packaging described the boots 
as “iron tough,” “rugged leather,” “men’s 

work boots,” and stated that they were 
“designed for light to medium industrial 
use.” Plaintiff examined the boots prior to 
buying them without having any conver-
sations with store personnel about them, 
or whether they would be suitable for the 
type of work he did. He stated that he was 
unaware of any defect in the boots that 
made them unsafe at the time he pur-
chased them.
{3}	 After his purchase, Plaintiff wore the 
boots in the course of his employment 
as a tree trimmer between eight and 
twelve hours a day, six days a week for 
nine months, racking up between 1871 
and 2805 hours in them. He was aware 
that they were wearing, but maintains 
that the defect causing the injury was 
latent until he was actually injured. On 
July 28, 2004, Plaintiff was injured while 
attempting to move a log weighing about 
150 pounds when the unglued sole of his 
boot got caught on debris, causing him 
to fall backwards and drop the log on top 
of himself. Plaintiff, represented by his 
present counsel in this action, initiated a 
worker’s compensation action in March 
2006 that was settled in January 2007.
{4}	 Plaintiff never provided notice of 
the boots’ failure or of a claim under any 
warranty to Defendants prior to filing 

suit against them. He filed a complaint 
against Defendants in September 2007 
more than three years after he was injured 
and beyond the statute of limitations for 
personal injury cases. See NMSA 1978, 
§ 37-1-8 (1976). However, his complaint 
also sought damages for personal injury 
as a consequence of breach of warranties 
under New Mexico’s UCC.1 Our Supreme 
Court held that Defendant had adequately 
invoked the UCC, the provisions of which 
applied to this case. Specifically, the 
Supreme Court held that the Plaintiff ’s 
cause of action was “based in contract, 
and therefore the UCC’s four-year statute 
of limitation, which governs actions for 
breach of warranty seeking personal in-
jury damages, applies[,]” and specifically 
rejected any assertion that the case was 
tort-based. Badilla II, 2015-NMSC-029, ¶ 
47. Because the portion of the summary 
judgment regarding Plaintiff ’s warranty 
claims under the UCC remained unre-
solved, the Supreme Court remanded 
the case to this Court for review of the 
district court’s determination that “there 
is no genuine issue of material fact as to 
Plaintiff ’s inability to establish required 
elements of his causes of action for breach 
of express and implied warranty[,]” which 
we now address. Id. ¶ 50 (internal quota-
tion marks omitted).
DISCUSSION
A.	� This Case Is Solely Governed By 

the UCC
{5}	 The scope of our opinion is defined 
by the Supreme Court’s decision, deciding 
that Plaintiff ’s purchase was a contract for 
the present sale of goods, and his remedies 
are governed by the UCC. Id. ¶ 42. In 
holding that the UCC governs this case, 
the Court concisely stated the legal basis 
for Plaintiff ’s case:

Plaintiff contends that Defen-
dants made express and implied 
warranties about the product 
Plaintiff purchased. Any such 
warranties gave Plaintiff the right 
to receive goods which complied 
with those warranties. If the 
product Plaintiff purchased was 
not as warranted, then Defen-
dants breached the contract, and 
Plaintiff has the right to recover 
any damages resulting from the 
seller’s breach of that warranty if 
the goods do not so comply.

Id. Thus, “the nature of the right Plain-
tiff ’s claims assert is the right to receive 

	 1A brief summary of the history and purposes of the UCC is found in Badilla II, 2015-NMSC-029, ¶¶ 13-15.
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consequential damages as compensation 
for Defendant’s alleged failure to provide 
Plaintiff with boots that conformed with 
the warranties Defendants allegedly 
made.” Id. ¶ 43. This court is bound by 
the Supreme Court’s ruling. See Alexan-
der v. Delgado, 1973-NMSC-030, ¶ 9, 84 
N.M. 717, 507 P.2d 778 (“[T]he Court of 
Appeals is to be governed by the prec-
edents of this court.”); Varney v. Taylor, 
1968-NMSC-189, ¶ 5, 79 N.M. 652, 448 
P.2d 164 (“[W]hat amounts in effect to an 
adjudication of the issue on a prior appeal, 
right or wrong, has become the law of the 
case, and is binding alike upon us and 
the litigants in all subsequent proceed-
ings in the case.”). We first address some 
preliminary matters unaddressed in our 
previous opinion.
1.	� “Common Law Warranties” Are 

Inapplicable
{6}	Plaintiff attempts to expand the 
availability of rights and remedies that 
exist outside the UCC’s purview to this 
case involving a contract for the sale of 
goods, arguing that there are “common 
law warranties” that may apply to this 
case. See Camino Real Mobile Home 
Park P’ship v. Wolfe, 1995-NMSC-013, 
119 N.M. 436, 891 P.2d 1190, overruled 
on other grounds by Sunnyland Farms, 
Inc. v. Cent. N.M. Elec. Coop., Inc., 2013-
NMSC-017, ¶ 15, 301 P.3d 387. The 
Supreme Court held that Plaintiff, by 
specifically choosing to seek a remedy 
under the UCC, made the UCC the 
applicable law for this case. See Badilla 
II, 2015-NMSC-029, ¶ 44 (“Plaintiff ’s 
cause of action asserts this claim under 
the UCC by invoking its statutory lan-
guage.”)2.The Supreme Court also held 
that Plaintiff ’s suit is circumscribed by 
the UCC and does not involve com-
mon law remedies. Id. ¶ 39. Because the 
Supreme Court determined in this case 
that “the UCC governs claims based in 
contract” and that tort law based in neg-
ligence has no application here, id. ¶ 49, 
there are no “common law warranties” to 
be considered in this case, having been 
entirely displaced by the applicability of 
the UCC to this case. We proceed in our 
analysis solely pursuant to the UCC.

2.	 Standard of Review
{7}	 “The standard of review on appeal 
from summary judgment is de novo.” 
Farmers Ins. Co. of Ariz. v. Sedillo, 2000-
NMCA-094, ¶ 5, 129 N.M. 674, 11 P.3d 
1236. Summary judgment is appropriate 
where the facts are undisputed, and the 
movant is entitled to judgment as a matter 
of law. Hydro Res. Corp. v. Gray, 2007-
NMSC-061, ¶ 14, 143 N.M. 142, 173 P.3d 
749. “[W]e view the facts in a light most 
favorable to the party opposing the motion 
and draw all reasonable inferences in sup-
port of a trial on the merits[.]” Handmaker 
v. Henney, 1999-NMSC-043, ¶ 18, 128 
N.M. 328, 992 P.2d 879.
{8}	 We are charged by the Supreme Court 
with reviewing the district court’s sum-
mary judgment that Plaintiff was unable 
to establish the required elements of his 
causes of action for breach of express and 
implied warranty. Those causes of ac-
tion and remedies are based in the UCC. 
“Interpretation of a statute is an issue of 
law which we review de novo.” Badilla II, 
2015-NMSC-029, ¶ 12 (alterations, inter-
nal quotation marks, and citation omitted). 
Our purpose in construing a statute is to 
determine and give effect to the Legisla-
ture’s intent. Id. To do so, we first look to 
the plain language of the statute. Id. “When 
interpreting a statute, we are also informed 
by the history, background, and overall 
structure of the statute, as well as its func-
tion within a comprehensive legislative 
scheme.” Id. (internal quotation marks and 
citation omitted). “If the [UCC] is the basis 
of recovery, a plaintiff will not be permitted 
to fulfill only certain requirements while 
neglecting others[.]” Berry v. G. D. Searle 
& Co., 309 N.E.2d 550, 556 (Ill. 1974).
B.	� Elements of the Cause of  

Action for Breach of Warranties 
Under the UCC

{9}	 “A breach of warranty presents an 
objective claim that the goods do not 
conform to a promise, affirmation, or 
description, or that they are not merchant-
able.” Jaramillo v. Gonzales, 2002-NMCA-
072, ¶ 13, 132 N.M. 459, 50 P.3d 554. The 
elements of a cause of action for a breach 
of warranty are “the existence of a defect 
caused by the seller, that the buyer notified 

the seller and sought repairs, and that the 
seller failed or refused to make repairs.” 
State ex rel. Concrete Sales & Equip. Rental 
Co. v. Kent Nowlin Constr., Inc., 1987-
NMSC-114, ¶ 18, 106 N.M. 539, 746 P.2d 
645. When a breach of warranty results in 
personal injury, the buyer can be entitled 
to “recover direct, incidental, and conse-
quential damages.” Manouchehri v. Heim, 
1997-NMCA-052, ¶ 10, 123 N.M. 439, 941 
P.2d 978; see NMSA 1978, § 55-2-715(2)(b) 
(1961) (“Consequential damages resulting 
from the seller’s breach include . . . injury to 
person or property proximately resulting 
from any breach of warranty.”). Defendants 
argue that notice in this case was untimely 
and unreasonable; Plaintiff demurs, stating 
that it was within the statute of limitations. 
We address this issue first.
1.	� Notice of the Breach Within a  

Reasonable Time After Its  
Discovery

{10}	 A buyer wishing to sue a seller for a 
breach of warranty must “within a reason-
able time after he discovers or should have 
discovered any breach[,] notify the seller of 
breach or be barred from any remedy[.]” 
Section 55-2-607(3)(a). On its face, Sec-
tion 55-2-607 facially operates to bar 
Plaintiff, as the “buyer” of the boots, from 
“any remedy” if he failed to abide by its 
provisions. The failure to allege sufficient 
notice may be a fatal defect in a complaint 
alleging breach of warranty. Maldonado v. 
Creative Woodworking Concepts, Inc., 694 
N.E.2d 1021, 1025 (Ill. App. Ct. 1998). 
Construction of a statute is a matter of pure 
law subject to de novo review. Badilla II, 
2015-NMSC-029, ¶ 12.
{11}	 No New Mexico case holds that the 
filing or service of a complaint constitutes 
sufficiently timely notice of a warranty 
claim,3 nor explains what criteria should 
be used to determine the reasonableness 
of any length of time between discovery of 
a breach and notice being given. Because 
the UCC is a uniform law of interstate ap-
plication, we turn to out-of-state authori-
ties. See Badilla II, 2015-NMSC-029, ¶ 26 
(observing that where New Mexico lacks 
a definitive rule to apply provisions of the 
UCC, our courts look to its interpretation 
by other jurisdictions).

	 2“Although Plaintiff did not actually cite these statutes, we find his near-verbatim recitation of their language sufficient to conclude, 
as the court did in Reid [v. Volkswagen of Am., Inc., 512 F.2d 1294 (6th Cir. 1975)], that Plaintiff ’s claims were ‘filed under’ the UCC.” 
Badilla II, 2015-NMSC-029, ¶ 44.
	 3In cases involving a retail consumer, courts have found that other notice is unnecessary if “the seller is found to be reasonably 
notified by the plaintiff ’s complaint alleging a breach of warranty.” Maldonado, 694 N.E.2d at 1026 (citing Connick, 675 N.E.2d at 
589). We regard this as stating a conceptual separation between the statute of limitations governing the filing of a complaint, and the 
commercial reasonableness of notice under Section 55-2-607.
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{12}	 Defendants raise the reasonable-
ness of the time Plaintiff took to file the 
complaint, but not whether the complaint 
itself was a proper vehicle for notice. We 
accordingly do not address the suitability 
of a complaint as providing the required 
notice of breach in this case, but only the 
reasonableness of the passage of three 
years and two months between the ac-
cident and Plaintiff ’s providing notice to 
Defendants of the alleged breach of war-
ranty. The critical issue in this case there-
fore is whether Plaintiff ’s filing suit after 
he discovered or should have discovered 
the alleged breach amounts to reasonably 
timely notice, thereby complying with the 
language of Section 55-2-607.
{13}	 Plaintiff argues simply, and without 
citation to authority, that any notice within 
the statute of limitations is reasonable. 
However, the parties agree that Plaintiff ’s 
discovery of the breach of any warranty 
concerning his boots occurred simultane-
ously with his injury. He was aware that the 
boots were wearing prior to the incident, 
though the specific defect complained of 
was not apparent. The identity of the seller 
was known to Plaintiff, as was the manu-
facturer. There is also no dispute that the 
statute of limitations on product liability 
or tort claims had run, precluding suit on 
any basis outside the purview of the UCC. 
There are no facts to which we are directed 
by the Plaintiff concerning why notice was 
provided when it was. The record indicates 
that Plaintiff was represented by present 
counsel in a worker’s compensation claim 
against his employer involving the injury 
alleged herein in March 2006—less than 
two years after the July 2004 incident.
a.	� Reasonableness Can Be  

Determined as a Matter of Law
{14}	 Both parties view our statement in 
O’Shea v. Hatch, that “[t]he sufficiency of 
notice and what is considered a reason-
able time within which to give notice of 
breach of warranty are ordinarily questions 
of fact, based upon the circumstances of 
each case” to provide that the question of 
reasonableness is always one for the jury. 
1982-NMCA-013, ¶ 29, 97 N.M. 409, 640 
P.2d 515. Our statement was made in the 
context of a case that did not decide the 
issue of whether notice was adequate, 
and we are not obligated to follow dicta, 
or the parties’ interpretation of it. See 
generally id.; Pincheira v. Allstate Ins. Co., 
2007-NMCA-094, ¶ 51, 142 N.M. 283, 164 
P.2d 982 (“When an appellate court makes 
statements that are not necessary to its 
decision, those statements are without the 

binding force of law.”). When there is no 
dispute of fact, and the issue is one that can 
be decided solely as a matter of law, which 
we review de novo, we “are not required to 
view the appeal in the light most favorable 
to the party opposing summary judgment.” 
City of Albuquerque v. BPLW Architects 
& Eng’rs, Inc., 2009-NMCA-081, ¶ 7, 146 
N.M. 717, 213 P.3d 1146 (citing Rutherford 
v. Chaves Cty., 2003-NMSC-010, ¶ 8, 133 
N.M. 756, 69 P.3d 1199); see also Hebron 
v. Am. Isuzu Motors, Inc., 60 F.3d 1095, 
1098 (4th Cir. 1995) (affirming summary 
judgment as to unreasonable notice as a 
matter of law); Wal-Mart Stores, Inc. v. 
Wheeler, 586 S.E.2d 83, 85 (Ga. Ct. App. 
2003) (holding summary adjudication is 
appropriate if the uncontroverted facts 
establish that notice was unreasonable as 
a matter of law); Maldonado, 694 N.E. 2d 
at 1026 (holding that where no inference 
could be drawn from the evidence but 
the notice was unreasonable, reasonable-
ness can be decided as a matter of law); 
Kirkpatrick v. Introspect Healthcare Corp., 
1992-NMSC-070, ¶ 14, 114 N.M. 706, 845 
P.2d 800 (“When the resolution of the issue 
depends upon the interpretation of docu-
mentary evidence, [an appellate court] is 
in as good a position as the trial court to 
interpret the evidence.”).
b.	� Section 55-2-607, Comment 4: 

Reasonable Notice is Not  
Coextensive With the Statute  
of Limitations

{15}	 Defendants alleged in their motion 
for summary judgment that Plaintiff ’s 
delay in serving them with the lawsuit for 
breach of warranties constituted unreason-
able notice under Section 55-2-607 that 
prejudiced their rights, and that Plaintiff ’s 
claim should be barred as a result. Plaintiff 
recognizes that notice could be unreason-
able if the seller is unable to minimize 
damages or correct the defect, or would 
be subjected to a stale claim. But he does 
not address any of those issues, stating 
categorically that the reasonableness of the 
time period within which notice was given 
was sufficient to satisfy Section 55-2-607. 
Specifically, Plaintiff states that because 
returning the boots or seeking a refund 
for their cost was never a consideration 
owing to the simultaneous discovery of 
the breach and his being injured thereby, 
no more notice than that comprised by 
his serving the complaint in this case is 
required. In so arguing, Plaintiff cites 
Comment 4 to Section 55-2-607, which 
implies different notice standards for 
merchant and retail purchasers. We regard 

official comments to the UCC as persua-
sive, though not controlling authority. First 
State Bank at Gallup v. Clark, 1977-NMSC-
088, ¶ 5, 91 N.M. 117, 570 P.2d 1144.
{16}	 Comment 4 to Section 55-2-607 
states that “ ‘[a] reasonable time’ for no-
tification from a retail consumer is to be 
judged by different standards so that in 
his case it will be extended, for the rule 
of requiring notification is designed to 
defeat commercial bad faith, not to deprive 
a good faith consumer of his remedy.” 
Section 55-2-607 cmt. 4. Comment 4 to 
Section 55-2-607 sets no benchmark for 
any extension, while Comment 5 to Sec-
tion 55-2-607 indicates that any person 
seeking damages for injuries because of a 
seller’s breach of warranty “can be properly 
held to the use of good faith in notifying, 
once he has had time to become aware of 
the legal situation.” We regard Comment 
5 as tying a plaintiff ’s good faith to the 
requirement of giving notice promptly 
after he knew or should have known of a 
breach, as required by Section 55-2-607(3)
(a). Neither comment exempts a plaintiff 
from providing notice within the statute 
of limitations if it falls within Section 55-
2-607’s requirement of being reasonably 
contemporaneous to when the breach was 
known or should have been known to him.
{17}	 We decline Plaintiff ’s invitation to 
hold that there is a categorical rule of law 
permitting “reasonable” giving of notice to 
be coextensive with the statute of limita-
tions. First, Plaintiff provides no author-
ity for such a proposition, allowing us to 
assume there is none. Curry v. Great Nw. 
Ins. Co., 2014-NMCA-031, ¶ 28, 320 P.3d 
482 (“Where a party cites no authority to 
support an argument, we may assume no 
such authority exists.”). Second, even the 
cases Plaintiff cites in favor of two to three 
years being reasonable emphasize apply-
ing standards of reasonableness from the 
date of discovery over the terminal date 
provided by the statute of limitations.
{18}	 In Maybank v. S.S. Kresge Co., 273 
S.E.2d 681 (N.C. 1981), cited by Plaintiff, 
the court permitted a suit to proceed three 
years after the breach was discovered be-
cause “the applicable policies behind the 
notice requirement have been fulfilled,” 
but recognized that given other facts, un-
reasonableness could be decided as a mat-
ter of law. Id. at 685. In Goldstein v. G.D. 
Searle & Co., 378 N.E.2d 1083 (Ill. App. Ct. 
1978), the other case cited by Plaintiff, the 
court reversed summary judgment for a 
drug manufacturer because of late notice, 
but recognized that while a delay in giving 
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notice might prejudice the defendants, the 
record indicated that the defendant’s prior 
notice of similar complaints mitigated 
such concerns. Id. at 1089. Plaintiff ’s au-
thority shows that long delays have been 
permitted, but provides no standards by 
which to assess reasonableness.
{19}	 Neither Section 55-2-607 nor the 
official comments absolve a plaintiff of 
providing notice within a “reasonable time 
after he discovers or should have discov-
ered any breach,” or exercising good faith 
in doing so under Comment 5. See § 55-
2-607(3)(a). To avoid a reviewing court’s 
deciding that notice under Section 55-2-
607 was unreasonable as a matter of law, 
a plaintiff needs to file the action within 
the statute of limitations and show that 
“the applicable policies behind the notice 
requirement have been fulfilled[.]” May-
bank, 273 S.E.2d at 685; see also Golden 
v. Den-Mat Corp., 276 P.3d 773, 787-88 
(Kan. Ct. App. 2012) (recognizing that 
reasonableness of notice can be judged 
as a matter of law, but viewing notice 
under Section 84-2-607 of the Kansas 
UCC must be assessed under a totality 
of circumstances “especially when any 
claimed delay compromised none of the 
purposes to be furthered through timely 
notification”). Filing a complaint within 
the statute of limitations under NMSA 
1978, Section 55-2-725(1) (1961), cannot 
absolve a plaintiff of the obligation to sat-
isfy Section 55-2-607(3)(a) requiring that 
the notice be provided within a reasonable 
time from the breach or discovery of the 
breach. Wagmeister v. A. H. Robins Co., 
382 N.E.2d 23, 25 (Ill. App. Ct. 1978). We 
now turn to the purposes behind Section 
55-2-607 and whether Plaintiff fulfilled 
them.
c.	� Reasonableness Relates to the  

Purposes of Section 55-2-607
{20}	 It is our purpose to determine and 
give effect to the Legislature’s intent in 
enacting the UCC as a “comprehensive leg-
islative scheme.” Badilla II, 2015-NMSC-
029, ¶12 (internal quotation marks and 
citation omitted). We first look to the plain 
language of the statute. Id. Plaintiff agrees 
that reasonable notice enables the seller 
to correct the defect, or to minimize dam-
ages in some manner, and gives the seller 
some immunity against stale claims. See 
O’Shea, 1982-NMCA-013, ¶ 29 (stating the 
purposes of the notice requirement). The 
protection against stale claims, in practice, 
permits the seller to timely investigate the 
claim and conduct meaningful discovery. 
See James J. White et al., Uniform Com-

mercial Code § 12:19 (6th ed. 2015) (“The 
second policy behind the notice require-
ment is to afford sellers an opportunity 
to arm themselves for negotiation and 
litigation.”). In other words, a defendant 
who is timely notified of a claim has a 
better ability “to present certain defenses 
or at least have been able to limit the jury’s 
speculation.” Id. The notice requirement is 
also meant to encourage possible settle-
ment through negotiation. Kent Nowlin 
Constr., Inc., 1987-NMSC-114, ¶ 18. In 
the context of an action involving per-
sonal injury, timely notice also informs 
the seller of a need to make changes in its 
product to avoid future injuries. See 4 An-
derson U.C.C. § 2-607:198 (3d ed. 2016); 
Wal-Mart Stores, Inc., 586 S.E.2d 83 at 86 
(citing 4 Anderson, supra, § 2-607:198); 
Maldonado, 694 N.E.2d at 1025.
{21}	 Factors to be considered in deter-
mining reasonableness of notice include 
the obviousness of the defect, the perish-
able nature of the goods, and possible 
prejudice to the seller from the delay. 18 
Williston on Contracts, § 52:44 (4th ed. 
2015). Prejudice to a seller has been found 
where the chance to fully investigate the 
circumstances of the accident and ascer-
tain facts was lost by the passage of time. 
Castro v. Stanley Works, 864 F.2d 961, 964 
(1st Cir. 1989). The test is not, as Castro 
urges, that formal prejudice results only 
from a loss of substance, but rather, that 
prejudice may result when “ ‘evidence 
which may reasonably have been devel-
oped by prompt investigation has been 
lost.’ ” Id. (quoting Morales v. Nat’l Grange 
Mut. Ins. Co., 423 A.2d 325, 329 (N.J. Su-
per. Ct. Law Div. 1980)); see Falcon Steel 
Co. v. Maryland Cas. Co., 366 A.2d 512, 
518 (Del. Super. Ct. 1976).
{22}	 Plaintiff ’s authority, Maybank, 273 
S.E.2d at 684, reversed a directed verdict 
and permitted a three-year delay in giving 
notice. Unlike this case, Maybank was a 
products liability and negligence action 
filed within the tort statute of limitations. 
There, the North Carolina Supreme Court 
noted that in a case of personal injury, 
the purpose of the notice requirement 
would be defeated if “a delay operates 
to deprive the seller of a reasonable op-
portunity to discover facts which might 
provide a defense or which might lessen 
his liability[.]”Id. at 684. In Maybank, the 
plaintiff also had available the body of tort 
law that did not contain the stricter notice 
requirement of the UCC. The availability 
of tort remedies generally softens the re-
quirements of the UCC’s notice rule under 

Section 55-2-607. E.g., Barkley Clark & 
Christopher Smith, 1 The Law of Product 
Warranties, § 9:6 (2015) (“[T]he avail-
ability of strict tort liability, without any 
duty of notification to the manufacturer, 
lessens the impact of the personal injury 
cases based on a warranty theory.”).
{23}	 Moreover, in Maybank, 273 S.E.2d 
at 685, the North Carolina Supreme Court 
further stated the purpose of allowing 
leniency under Comment 4 for the retail 
customer is partly based in the assumption 
that under Section 25-2-607 of the North 
Carolina UCC, “[t]he injured consumer 
is seldom steeped in the business practice 
which justifies the rule, and at least until he 
has legal advice it will not occur to him to 
give notice to one with whom he has had 
no dealings.” Id. (internal quotation marks 
and citation omitted). In this case, Plaintiff 
was represented by his present counsel as a 
result of the injuries presently complained 
of prior even to the expiration of the tort 
statute of limitations, and filed a worker’s 
compensation action in March 2006. In 
the other case cited by Plaintiff, although 
absolving a subpurchaser from the late 
notice, the Goldstein court reaffirmed that 
“a buyer is required to give notice of breach 
. . . to his immediate seller.” 378 N.E.2d at 
1086.
{24}	 Plaintiff ’s choice to litigate under the 
UCC established his procedural and sub-
stantive rights. See Badilla II, 2015-NMSC-
029. The Supreme Court of Rhode Island 
noted, in dismissing a warranty claim by a 
bartender injured by an exploding bottle of 
grenadine for lack of notice under Section 
6A-2-607 of the Rhode Island UCC, that 
“[i]f litigants seek to prevail by relying on 
alternate theories of recovery, they may; 
but in so doing, they must touch all the 
bases as they present each theory.” Parrillo 
v. Giroux Co., 426 A.2d 1313, 1317 (R.I. 
1981). In short, Plaintiff cannot argue 
categorically that any notice given by a 
retail consumer within the UCC’s statute of 
limitations is reasonable. Section 55-2-607 
alone governs what is reasonable notice, 
and Plaintiff must fulfill that section’s 
purposes to be able to claim reasonable 
notice was given. Clark and Smith sum it 
up succinctly: “The availability of strict tort 
as an alternative theory of recovery where 
personal injury is involved cuts in favor of 
requiring the buyer to jump through the 
Code notice hoop if he seeks to use a war-
ranty theory because of a more favorable 
statute of limitations, or for some other 
reason.” Clark & Smith, supra, § 9:6. The 
Supreme Judicial Court of Massachusetts 

http://www.nmcompcomm.us/


   Bar Bulletin - May 17, 2017 - Volume 56, No. 20     21 

 http://www.nmcompcomm.us/Advance Opinions
decided under a provision like Section 55-
2-607 that a notice in February of injury 
owing to a defective shoe the preceding 
October was unreasonable as a matter of 
law when the plaintiff lived in the same city 
and had usual means of communication 
available. Bruns v. Jordan Marsh Co., 26 
N.E.2d 368, 374 (Mass. 1940). With this 
legal background, we turn to the undis-
puted facts.
{25}	 Plaintiff admitted that he was aware 
that his boots were showing signs of wear 
prior to his accident, though he maintains 
that the defect that injured him was not ap-
parent until the time of his injury. Plaintiff 
most certainly knew about the role that 
his boots played in his accident for more 
than three years prior to giving “notice” by 
way of filing a suit. Although represented 
by counsel regarding the accident within 
two years of its occurrence, his claim ran 
afoul of the three-year tort statute of limi-
tations despite his early knowledge of the 
breach and the injury it caused. Plaintiff 
could only avail himself of a remedy under 
the UCC to avail himself of the four-year 

statute. Plaintiff has not demonstrated the 
existence of any facts that would establish 
the reasonableness of his notice under 
Section 55-2-607, or his entitlement to the 
leniency given the retail buyer of goods 
based on his knowledge of the breach, or 
being bereft of legal advice in its regard.
{26}	 The effect of the delay in giving 
notice is manifest in this case. Plaintiff no-
where states that the warranty statements 
or the boots Defendants’ expert bought 
were identical to those he purchased. 
Plaintiff has lost possession of the original 
packaging and labeling of the boots, rely-
ing on his assertion that they were “[a] 
substantial equivalent” of those obtained 
by Defendants’ expert witness in a later 
purchase of boots. The original content of 
the warranties Plaintiff alleges is lost as a 
result. Defendants lost an opportunity to 
be made aware of a defect in the boots that 
they might have corrected for the benefit 
of later buyers. A chance for more defini-
tive evidence to support early settlement 
slipped away. The language of those labels 
is the basis for the express warranties 

under which he has filed this action. We 
hold that a plaintiff has the burden to plead 
the adequacy of notice as a prerequisite of 
recovery, and has the burden of proof to 
prove that adequate notice of the claim was 
provided to a defendant. When the facts 
demonstrate no justification for waiting 
three years and two months, Plaintiff has 
failed to meet his burden. The commentary 
to Section 55-2-607 is unavailing because 
no good faith reason was shown for de-
lay—Plaintiff ’s assertion that it was within 
the statute of limitations is inadequate as a 
matter of law.
{27}	 Under the undisputed facts of this 
case, Plaintiff failed to provide adequate or 
timely notice of Defendant’s breach of any 
warranties, and his injury thereby under 
Section 55-2-607 as a matter of law, and 
his suit for damages should be dismissed.
{28}	 IT IS SO ORDERED.

RODERICK T. KENNEDY, Judge

WE CONCUR:
JAMES J. WECHSLER, Judge
J. MILES HANISEE, Judge

http://www.nmcompcomm.us/


22     Bar Bulletin - May 17, 2017 - Volume 56, No. 20

 http://www.nmcompcomm.us/Advance Opinions

From the New Mexico Court of Appeals

Opinion Number: 2017-NMCA-022

Nos. 32,936, 32,945 and 32,953 (Consolidated) (filed October 14, 2016)

GARY AND KIMBERLY COBB, 
Plaintiffs-Appellees, 

and
CLARENCE G. SIMMONS and SUSAN BEGY SIMMONS,

Third-Party Defendants-Appellees,
v.

JOSEPH GAMMON and LINDA GAMMON,
Defendants-Appellants,

and
FFFP, LLC

Third-Party Defendants-Appellants.

APPEAL FROM THE DISTRICT COURT OF SANTA FE COUNTY
GEORGE P. EICHWALD, District Judge

KATHERINE WRAY
WRAY & GIRARD, PC

Albuquerque, New Mexico

MAUREEN A. SANDERS
SANDERS & WESTBROOK, PC
Albuquerque, New Mexico

for Appellees Simmons

LINDA G. HEMPHILL
THE HEMPHILL FIRM, P.C.

Santa Fe, New Mexico

PAUL W. GRACE
PAUL W. GRACE LLC

Santa Fe, New Mexico
for Appellants Gammon

GERALD G. DIXON
LISA JOYNES CARRILLO

DIXON, SCHOLL & BAILEY, P.A.
Albuquerque, New Mexico

for Appellants FFFP, LLC and French 
& French Fine Properties, Inc.

Opinion

Roderick T. Kennedy, Judge
{1}	 Joseph and Linda Gammon, builders 
in search of a property to split and de-
velop, purchased a piece of property with 
the help of their realtor, French & French 
Fine Properties, Inc. (FFFP). Neither the 
Gammons nor FFFP took notice of a 
covenant creating a minimum lot size for 
that property, and the Gammons created 
two impermissibly small lots from the 
property they purchased. The neighbor-
ing property owners sued the Gammons 
and FFFP seeking to enforce the covenant. 
Meanwhile, Clarence and Susan Simmons 
(Simmons) purchased land adjacent to 

the Gammons’ property. FFFP filed a 
third-party action against the neighboring 
property owners, including the Simmons, 
seeking to bind them to the outcome of 
the case involving the enforceability of the 
covenant. The Simmons, unaware of the 
Gammons covenant violation during their 
purchase of the property and relying on 
FFFP’s representations as to the existence 
of an enforceable covenant, then filed suit 
against FFFP for negligent misrepresenta-
tion. The district court ruled against the 
Gammons in the first case dealing with 
enforceability, and against FFFP with 
regard to the negligent misrepresentation 
claims.
{2}	 Only the issues presented in the Sim-
mons’ case against FFFP remain on appeal. 

FFFP asserts that the Simmons did not 
prove that FFFP made misrepresentations 
during the sale to the Simmons and that 
the Simmons also did not prove the justifi-
able reliance necessary for their negligent 
misrepresentation claim. FFFP appeals 
the district court’s award of compensatory 
damages to the Simmons in the form of 
disgorgement of commission, attorney’s 
fees, pecuniary loss, and transaction 
costs. We affirm the award of compensa-
tory damages for the pecuniary loss. We 
remand the award of disgorgement of 
commission and transaction costs so that 
the district court may recalculate those 
damages as set forth in this opinion. We 
also remand the award of attorney’s fees 
so that the district court may determine 
which fees were incurred while defend-
ing against FFFP’s suit, and which were 
incurred while affirmatively pursuing the 
negligent misrepresentation claims. The 
Simmons are entitled only to those attor-
ney’s fees incurred in defending against 
the suit.
I.	 FACTUAL BACKGROUND
{3}	 In 1980, HMBL Venture (HMBL) 
owned 116 acres of property (HMBL 
Property) and split the property into four 
tracts (Tracts 1, 2, 3, and 4), imposing an 
identical restrictive covenant upon each 
tract when it was sold. The restrictive 
covenant attached to each of the four tracts 
that made up the HMBL Property, and the 
lots resulting from subdivision of those 
tracts included seven provisions, two of 
which are relevant to this appeal. The first 
reads, “[t]his land shall not be divided into 
parcels of less than five acres.” The second 
provides, “[t]he covenants and restrictions 
shall run with and bind the land until the 
year 2020. They may be enforced by any 
person who has title to any of the property 
which is subject to these same restrictive 
covenants.” Each of the four tracts within 
the HMBL Property were subsequently 
divided and sold.
A.	 The Gammons’ Purchase of Lot 4A2
{4}	 In 2002, the Gammons purchased 
five acres within Tract 4 of the HMBL 
Property (Lot 4A2). The Gammons were 
represented by a broker from FFFP.1 The 
warranty deed conveying Lot 4A2 stipu-
lated that the tract was “SUBJECT TO: 
Restrictions, reservations and easements 
of record.” The restrictive covenant for 
Lot 4A2 was recorded in Book 530, page 

	 1We acknowledge that French & French has changed hands several times, resulting in several name changes. For the sake of clarity, 
however, we refer to all present and past versions of French & French Fine Properties, Inc., French & French Sotheby’s, FFFP LLC, 
and any other variations of the name, as FFFP.
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343, of the records of the Santa Fe County 
Clerk. Prior to closing on Lot 4A2, the 
Gammons received information from their 
title insurance company that disclosed the 
existence of the restrictive covenant as 
well as where it was recorded. Neither the 
Gammons nor their FFFP broker reviewed 
the text of the covenant, despite receiving 
documents containing this information 
from the title insurance company.
{5}	 After purchasing Lot 4A2, the Gam-
mons divided their five-acre parcel into 
two two-and-one-half acre lots and 
constructed a house on one of the lots. 
The Gammons sold that house and lot 
to Lawrence Goldstein in October 2003.2 
While constructing a house on the second 
two-and-one-half acre lot, the Gammons 
discovered they were in violation of the 
covenant burdening Lot 4A2. FFFP as-
sured the Gammons it would fix the 
problem with the restrictive covenant.
{6}	 FFFP discussed potential remedies 
to the violation with both the Gammons 
and Goldstein. These remedies included 
“condominiumizing” both of the violat-
ing lots within Lot 4A2, acquiring acreage 
from surrounding lots to bring each lot 
into compliance with the minimum size 
requirement, and obtaining a waiver of or 
amendment to the existing covenant from 
all HMBL Property owners. Ultimately, 
FFFP pursued plans to get all landown-
ers within the HMBL Property to waive 
objections to or consent to amending the 
restrictive covenant that burdened the 
tracts within the HMBL Property.
{7}	 In August 2005, FFFP hand-delivered 
letters to all HMBL Property owners re-
questing signatures to “resolve an expiring 
deed restriction.” The letter was accom-
panied by a copy of the relevant deed and 
restrictive covenant, a diagram specifying 
which tracts had acquiesced to the waiver 
and amendment as well as which tracts 
within the HMBL Property were in vio-
lation of the covenant, and copies of the 
proposed waiver and amendment. Because 
of FFFP’s circulating the letter, Gary and 
Kimberly Cobb (the Cobbs) learned of the 
Gammons’ covenant violation, as well as 
three other restrictive covenant violations 
within the HMBL Property. The Cobbs 

refused to sign the waiver and amendment. 
FFFP’s attempts to get the waiver and 
amendment signed by other neighboring 
property owners were also unsuccessful.
B.	 Simmons and the Trust Property
{8}	 Lots 2A, 3B, 3C, 3D, 4B, 4C, and 4D 
within the HMBL Property belonged 
to a trust (Trust Property) that Cowden 
Henry and Thomas Craddock managed 
as trustees.3 Ray Rush and Tim Van Camp, 
brokers for FFFP, listed the Trust Property 
for sale. The Simmons were searching for 
property in the Santa Fe area that was 
protected from dense development, had 
unobstructed views, was in a quiet setting, 
and had low potential for adjacent devel-
opment. The Simmons were working with 
Neil Lyon, another FFFP broker, during 
their search. Lyon and Van Camp showed 
the trust property to the Simmons, and 
during the Simmons’ many subsequent 
visits to the property, the FFFP brokers 
told them that some of the neighbors 
were interested in amending the existing 
covenants. On May 2, 2005, unbeknownst 
to the Simmons who were contemplat-
ing purchasing the Trust Property, Van 
Camp obtained Henry’s and Craddock’s 
signatures, as trustees for the Trust Prop-
erty, on the waiver and amendment to the 
covenant that FFFP was circulating among 
the HMBL Property owners. The Simmons 
signed a purchase agreement on May 13, 
2005, and closed on the property on June 
15, 2005. Both houses on the Gammons’ 
Lot 4A2, which was adjacent to Tract 4C 
of the purchased Trust Property, existed 
when Simmons purchased the Trust Prop-
erty. In late 2008 and early 2009, FFFP 
approached the Simmons, requesting 
that they either turn over a portion of the 
trust property to cure Lot 4A2’s violation, 
or sign the waiver and amendment. The 
Simmons refused to consent to either 
proposed solution. The Simmons were 
neither offered the reasonable value of 
the property in exchange for the acreage, 
nor provided with a copy of the waiver or 
amendment that the sellers had signed.
II.	 PROCEDURAL HISTORY
{9}	 After finding out about the Gam-
mons’ covenant violation through FFFP’s 
attempts to obtain signed a waiver and 

amendments, the Cobbs joined with other 
HMBL lot owners (collectively, the Cobb 
Plaintiffs) and filed suit in January 2006 
against the Gammons and Goldstein.4 In 
the complaint, the Cobb Plaintiffs sought 
enforcement of the covenant through 
declaratory judgment and an injunction, 
and they requested punitive damages. The 
Cobb Plaintiffs later amended their com-
plaint, adding a claim against FFFP and 
the Gammons for conspiracy to breach 
the covenant, a claim against FFFP for aid-
ing and abetting, and requesting punitive 
damages against FFFP.
{10}	 In 2009, the Gammons, Goldstein, 
and FFFP filed a third-party complaint 
against all others who owned lots within 
the HMBL Property, including the Sim-
mons, seeking judgment binding the 
property owners to any judgment rendered 
in FFFP’s case against the Cobb Plaintiffs. 
The Simmons filed a counterclaim against 
the Gammons, Goldstein, and FFFP. In 
that counterclaim, the Simmons sought 
a declaratory judgment regarding the 
covenant violation and an injunction 
requiring compliance with the restrictive 
covenants; they also brought claims of neg-
ligent misrepresentation and constructive 
fraud against FFFP.
{11}	 The Cobb Plaintiffs’ claims, the 
Gammons and FFFP’s third-party com-
plaint, and the Simmons’ counterclaim 
were all tried together in a district court 
trial that lasted eleven days. After trial, the 
district court issued extensive findings of 
fact and conclusions of law. The district 
court’s final judgment, entered on April 16, 
2013, awarded the Cobb Plaintiffs unjust 
enrichment damages and punitive dam-
ages against the Gammons and FFFP.5 It 
also awarded the Simmons compensatory 
damages against FFFP.6 The Gammons and 
FFFP appealed the district court’s judg-
ment, and the appeals were consolidated. 
After briefing, the parties settled the Cobb 
Plaintiffs’ claims against FFFP.
III.	DISCUSSION
{12}	 The Cobb Plaintiffs prevailed against 
both the Gammons and FFFP. As a result 
of the settlement, the Cobb Plaintiffs’ 
judgment and claims against FFFP are 
dismissed from this appeal. While this 

	 2Goldstein is not a party to this appeal.
	 3Lot 4C abuts the Gammon/Goldstein property, while lots 4B and 4D each share one corner with the Gammons’ property.
	 4Plaintiffs in the case included Gary and Kimberly Cobb, who owned Tracts 1-4, Carl Gilbert and Sandra Bonchin, who owned 
Tracts 1-1A, Perry and Barbara Jeffe, who owned Lots 1-2 and Jafet Gonzalez and Deborah Wirth, who owned Lot 1-1B.
	 5The district court also awarded pre-judgment interest on the unjust enrichment damages, taxable costs, and post-judgment 
interest.
	 6The district court also awarded taxable costs and post-judgment interest.
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appeal was pending, the parties alerted 
this Court to the fact that the Gammons 
have undergone bankruptcy proceedings, 
and the bankruptcy court discharged the 
Gammons’ debts, including the district 
court’s judgment for the Cobb Plaintiffs.
{13}	 The Gammons concede that, with 
respect to the issues of damages, their 
appeal from the district court judgment 
is moot. An issue is moot when no actual 
controversy exists, and the court cannot 
grant actual relief. Gunaji v. Macias, 2001-
NMSC-028, ¶ 9, 130 N.M. 734, 31 P.3d 
1008. We agree with the Gammons that 
the issues of damages are moot in light 
of their bankruptcy discharge, and we do 
not address them. However, FFFP’s appeal 
of the judgment in favor of the Simmons 
remains. We begin with a discussion of 
the covenant from which this litigation 
originates.7

A.	� The Enforceability of the  
Restrictive Covenant

{14}	 The HMBL Property was sold in four 
different tracts and at four different times. 
While Tracts 2, 3, and 4 were conveyed 
subject to a restrictive covenant in 1980, 
Tract 1 was not conveyed until 1982. The 
Tracts were later subdivided into lots. The 
Gammons’ property was located in Tract 4.
{15}	 Though the FFFP’s arguments re-
garding the covenant’s enforceability are 
poorly developed and circular, they can 
be summarized into two broad statements: 
the covenant in this case does not run with 
the land, and the Cobb Plaintiffs, the Sim-
mons, and other HMBL Property owners 
cannot enforce the covenant due to the 
lack of a general plan or scheme within 
the HMBL Property. The Gammons first 
suggested that the covenant in question 
was personal, rather than one that runs 
with the land. Citing Suttle v. Bailey, 1961-
NMSC-044, ¶ 13, 68 N.M. 283, 361 P.2d 
325 (holding that grantor’s reservation of 
general power to dispense with restrictive 
covenants destroyed mutuality or reciproc-
ity so necessary to create a covenant that 
runs with the land), in support of this the-
ory, the Gammons reasoned that there was 
never an enforceable restrictive covenant 
governing the HMBL Property because 
there was no “mutuality and no reciproc-
ity” between the restrictions imposed 
upon Tract 4 and Tract 1. We address each 

of the Gammons’ arguments in turn. A 
determination of whether the restrictive 
covenant could be enforced against the 
Gammons required the district court to 
interpret the covenant; we review such a 
legal determination de novo. See Heltman 
v. Catanach, 2010-NMCA-016,  ¶ 5, 148 
N.M. 67, 229 P.3d 1239; see also Smart 
v. Carpenter, 2006-NMCA-056, ¶ 7, 139 
N.M. 524, 134 P.3d 811 (stating the rule 
that appellate courts review the district 
court’s conclusions of law de novo).
1.	� Requirements for Covenant  

Running With the Land
{16}	 In order to establish an enforceable 
covenant running with the land, the cov-
enant must touch and concern the land, 
the original covenanting parties must 
intend the covenant to run with the land, 
and the successor to the burden must have 
notice of the covenant. Lex Pro Corp. v. 
Snyder Enters., Inc., 1983-NMSC-073, ¶ 7, 
100 N.M. 389, 671 P.2d 637. The Gammons 
concede they had constructive notice, 
which satisfies the notice requirement for 
restrictive covenants. See id.; NMSA 1978, 
§ 14-9-2 (1886-87).
{17}	 In determining whether a covenant 
touches and concerns the land, we conduct 
“an objective analysis of the contents of 
the covenant itself.” Cypress Gardens, Ltd. 
v. Platt, 1998-NMCA-007, ¶ 8, 124 N.M. 
472, 952 P.2d 467. A covenant touches 
and concerns the land if its performance 
renders the burdened land less valuable 
while rendering the benefitted land more 
valuable. See Lex Pro Corp., 1983-NMSC-
073, ¶ 8. In more archaic terms, restrictions 
on the use of land are “mutual, recipro-
cal, equitable easements in the nature of 
servitudes in favor of owners of other lots 
within the restricted area, and constitute 
property rights which run with the land.” 
Montoya v. Barreras, 1970-NMSC-111, ¶ 
12, 81 N.M. 749, 473 P.2d 363. The express 
terms of the restrictive covenant in this 
case place a burden on the Gammons’ 
property prohibiting the creation of lots 
smaller than five acres while benefitting 
the other HMBL Property owners’ interest 
in their property by allowing them to enjoy 
a lower density of development, less traffic, 
and unobstructed views.8

{18}	 Where the deed does not specify 
that the covenant is to run with the land, 

we must turn to an evaluation of the par-
ties’ intent regarding the covenant. Dun-
ning, 2011-NMCA-010, ¶ 18 (requiring a 
consideration of the circumstances sur-
rounding the transaction and the objective 
of the parties making the restriction in 
analysis of the parties’ intent). That is not 
necessary here, as the express language of 
the covenant provides that “the covenants 
and restrictions shall run with and bind the 
land until the year 2020.” When covenant 
provisions are unambiguous, the district 
court must “enforce the expressed inten-
tions as set forth in covenants.” Aragon v. 
Brown, 2003-NMCA-126, ¶ 11, 134 N.M. 
459, 78 P.3d 913. The Gammons’ recorded 
deed specifically enumerates that Lot 4A2 
is subject to recorded restrictions, and 
the restrictive covenant in this case is 
recorded. The covenant in this case there-
fore “touches and concerns” the land, as 
established by its clear language, and the 
Gammons had notice of the covenant’s 
existence. We hold that the restrictive 
covenant in this case runs with the land.
{19}	 The Gammons’ reliance on Suttle 
for their argument that this is a personal 
covenant, is unpersuasive. In Suttle, our 
Supreme Court looked at the issue of 
whether “a reservation by the grantor 
of a general power to dispense with 
restrictions [is] a personal covenant, or 
one which runs with the land[.]” 1961-
NMSC-044, ¶ 4. Applying the general 
rule that covenants burdening land sold 
under a general plan of restriction could 
be enforced by one landowner against 
another within a subdivision, id. ¶ 5, the 
Court concluded that a grantor’s reser-
vation of the right to alter or annul the 
covenant destroyed the mutuality and 
reciprocity necessary to create a covenant 
running with the land, because no subse-
quent grantee had any assurance that the 
restrictions might not be altered without 
his consent. Id. ¶ 13. Because the grantor’s 
reserved right to alter the covenant made 
the covenant personal, there existed “no 
right as between the individual grantees 
to enforce the restrictive covenants[.]” Id. 
Here, HMBL made no reservation of 
right to amend or annul the covenant; 
Suttle is inapposite. We next address the 
Gammons’ assertion that no right to 
enforce the covenant exists because the 

	 7Though primarily briefed by the Cobb Plaintiffs and the Gammons, FFFP, and the Simmons both briefed the issue of whether 
the covenants are enforceable. Furthermore, both parties objected to the dismissal of the Cobb Plaintiffs’ appeal on the basis that the 
covenant issue needed to be addressed. It is relevant to our consideration of the Simmons’ appeal, and we address it.
	 8There remains “no practical distinction in our case law between equitable servitudes and restrictive covenants that would neces-
sitate the continued use of separate terms[.]” Dunning v. Buending, 2011-NMCA-010, ¶ 10, 149 N.M. 260, 247 P.3d 1145.
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HMBL Property lacks a general plan or 
scheme.9

2.	 General Plan or Scheme
{20}	 The Gammons contend that they 
had no notice “that covenants affecting 
[Lot 4A2] potentially could be enforced 
by the owners of other lots within Tract 
4” and that the lack of a general plan 
or scheme within the HMBL Property 
kept them from receiving notice of the 
restrictive covenant on Lot 4A2.10 More 
specifically, they suggest that because the 
HMBL Property was sold piecemeal and 
at different times, there was no general 
plan in existence and the covenant does 
not touch and concern the entire HMBL 
Property. This view is incorrect.
{21}	 “[W]here an owner of a tract subdi-
vides and sells under a general plan of restric-
tions, the restrictions may be enforced by one 
grantee against another.” Sharts v. Walters, 
1988-NMCA-054, ¶ 8, 107 N.M. 414, 759 
P.2d 201. The “absence of an observable 
general plan does not negate the express lan-
guage” of the restrictive covenant. Dunning, 
2011-NMCA-010, ¶ 16. When a covenant 
meets the requirements for an enforceable 
covenant running with the land, proof of 
a general plan or scheme is unnecessary. 
Id. ¶ 14. The existence of a general plan or 
scheme is mostly used to prove three things: 
that covenanting parties intended a covenant 
to run with the land, that a purchaser had 
notice of the covenant, or that restrictions 
apply to parcels even where they have been 
omitted from the written deed. Id. ¶ 13. In 
this case, those things are established, and the 
purposes of proving a general plan or scheme 
are already fulfilled. Proof of a general plan 
or scheme is therefore unnecessary.
{22}	 Even if the general plan doctrine 
were applicable here, the Gammons’ argu-
ment would fail because a general plan can 
be inferred from the circumstances of this 
case. The existence of a general plan “may 
be inferred from the inclusion of similar 
restrictions in the deeds from a common 
grantor[.]” Restatement (Third) of Prop.: 
Servitudes § 2.14 cmt. f (2000). The re-
strictive covenants affecting each HMBL 
Property tract are not merely similar or 
substantially similar; all four contain identi-
cal language. The district court concluded 
that inclusion of identical language in all of 
the deeds in an area demonstrates a grantor’s 

intention to benefit all of the lots in the area. 
See Rowe v. May, 1940-NMSC-019, ¶ 32, 44 
N.M. 264, 101 P.2d 391 (acknowledging that 
the identical language of the covenant in all 
deeds in the relevant area “could bear no 
other reasonable inference than that such 
deeds from the original grantor . . . gave 
sufficiently adequate and clear expression to 
its intention that the restriction was for the 
benefit of all the lots” (emphasis omitted)); 
Lockwood v. Steiner, 1984-NMSC-100, ¶ 
9, 101 N.M. 783, 689 P.2d 932 (affirming 
narrow construction of restrictive covenant 
based on evidence that conveyances to 
all initial lot owners contained identical 
restrictive covenants that ran with the 
land). Though the HMBL Property may 
not have carried specific indicia typical to 
a general plan such as representations in 
sales brochures, advertisements, and oral 
statements, see Sharts, 1988-NMCA-054, ¶ 
10, we conclude that a general plan exists 
within the HMBL property.
3.	� Covenant’s Reference to “This 

Land”
{23}	 The district court found that HMBL 
intended that any person whose property 
was subject to the restrictive covenants on 
the HMBL Property could enforce them. 
The district court also found that because the 
same restrictive covenant was imposed on all 
conveyances of property within the HMBL 
Property, all owners of all lots within HMBL 
Property could enforce the covenant against 
the Gammons. The Gammons and FFFP 
suggest that the language of the restrictive 
covenant applies only to Lot 4A2, such that 
other property owners within the HMBL 
Property cannot seek enforcement of the 
covenant. The restrictive covenant provides, 
“[t]his land shall not be divided”; the Gam-
mons and FFFP assert “this” refers only to the 
tract concerned, and because the covenants 
were attached to the tracts at different times 
and in different conveyances, the covenant 
on Lot 4A2 cannot be enforced by anyone in 
another tract within the HMBL Property.
{24}	 We construe the covenant as a whole 
rather than separate specific words and 
phrases from the rest of the provisions. See 
20 Am. Jur. 2d Covenants, Conditions and 
Restrictions § 15 (2016) (stating the rule that 
covenants are to be construed as a whole and 
indicating that “[t]he intention of the parties 
is to be gathered from the entire context of 

the agreement, and not from a single clause” 
(footnote omitted)); 21 C.J.S. Covenants § 5 
(2016) (“In interpreting any single provi-
sion in a covenant, the entire agreement 
must be viewed as a whole.”). Restrictive 
covenants are used “to assure uniformity of 
development and use of a residential area to 
give the owners of lots within such an area 
some degree of environmental stability.” 
Cunningham v. Gross, 1985-NMSC-050, ¶ 
8, 102 N.M. 723, 699 P.2d 1075 (internal 
quotation marks and citation omitted).
{25}	 The Gammons’ and FFFP’s argument 
is flawed because it interprets the phrase 
“this land” in geographical isolation from 
the rest of the covenant language when 
the covenant permits enforcement “by any 
person who has title to any of the property 
which is subject to these same restrictive 
covenants.” When considered as a whole, 
the provisions of the covenant reveal that 
the phrase “this land” is neither ambiguous, 
see Cain v. Powers, 1983-NMSC-055, ¶ 9, 
100 N.M. 184, 668 P.2d 300 (stating that first 
step in construing covenant language is to 
determine whether ambiguity exists), nor 
does it support the interpretation suggested. 
While the phrase “this land” alone may refer 
to any portion of Tract 4, interpreting it to 
mean that only people who own a portion of 
Tract 4 may enforce the covenant is contrary 
to its express terms. Other provisions in the 
covenant reveal that any person who owns a 
portion of the HMBL Property and whose 
title is subject to a restrictive covenant 
identical to the one they seek to enforce 
may do so. This interpretation is particu-
larly persuasive in light of the general plan, 
discussed above, that can be inferred from 
the identical restrictive language in each of 
the four tract conveyances.
{26}	 To allow the Gammons’ and FFFP’s 
interpretation of this language to prevail 
would promote an illogical result, id. 
(noting that restrictive covenants must be 
considered so that an “ ‘illogical, unnatural 
or strained construction’ will not be effect-
ed”), as it would render the covenant unen-
forceable against any tract owned entirely 
by one owner. For example, if Tract 3 were 
owned entirely by one owner, the owner of 
Tract 3 could divide it into impermissibly 
small lots without repercussions from the 
owners in Tracts 1, 2, or 4, who would be 
unable to enforce the covenant, because 

	 9To the extent that this argument is aimed toward characterizing the covenant at issue as a personal one that does not bind the 
covenantor’s successors in interest, Lex Pro Corp., 1983-NMSC-073, ¶ 12, it fails in light of the above analysis characterizing the 
covenant as one running with the land.
	 10Although this is the argument made, the reference to Tract 4 seems to be a typographical error. It appears the Gammons meant 
Tract 1, as that is the tract in which the Cobb Plaintiffs’ lots are located.
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their land was restricted through sepa-
rate conveyances. We therefore conclude 
that the restrictions were clearly created 
to preserve the entire HMBL Property’s 
“genuine residential character, the sym-
metry and beauty of the area, and for the 
general good of all interested, [make it] an 
attractive and valuable residential district.” 
Rowe, 1940-NMSC-019, ¶ 32. The Gam-
mons’ and FFFP’s attempts to weaken the 
covenant’s ability to do so by limiting the 
ability of others to enforce it fails as well. 
We hold that the restrictive covenant at is-
sue in this case is valid and can be enforced 
by any owner of land within the HMBL 
Property. With the resolution of this is-
sue as a backdrop, we turn specifically to 
FFFP’s appeal of the judgment in favor of 
the Simmons.
B.	 Issues on Which Simmons Prevailed
1.	 Negligent Misrepresentation
{27}	 We review the district court’s find-
ings regarding FFFP’s negligent misrep-
resentation for substantial evidence. See 
Golden Cone Concepts, Inc. v. Villa Linda 
Mall, Ltd., 1991-NMSC-097, ¶¶ 12-13, 
113 N.M. 9, 820 P.2d 1323 (affirming the 
court’s findings of negligent misrepresen-
tation that were supported by substantial 
evidence). To prove negligent misrepre-
sentation, the Simmons were required 
to prove that (1) FFFP made a material 
misrepresentation of fact to the Simmons, 
(2) the Simmons relied upon that repre-
sentation, (3) FFFP knew the representa-
tion was false or made it recklessly, and (4) 
FFFP intended to induce the Simmons to 
rely on that representation. See Saylor v. 
Valles, 2003-NMCA-037, ¶ 17, 133 N.M. 
432, 63 P.3d 1152. These elements must 
be established by a preponderance of the 
evidence. Golden Cone Concepts, Inc., 
1991-NMSC-097, ¶ 13. Negligent misrep-
resentation requires a failure to exercise 
ordinary care in obtaining or communi-
cating a statement, or “an intent that the 
plaintiff receive and be influenced by the 
statement where it is reasonably foresee-
able that the plaintiff would be harmed if 
the information conveyed was incorrect 
or misleading.” Eckhardt v. Charter Hosp. 
of Albuquerque, Inc., 1998-NMCA-017, ¶ 
55, 124 N.M. 549, 953 P.2d 722.
{28}	 FFFP suggests that the Simmons 
could not have met their burden in prov-
ing negligent misrepresentation without 
proving FFFP’s brokers failed to exercise 
reasonable care or competence through 
expert testimony as to the appropriate 
standard of care. FFFP also suggests that 
there is insufficient evidence of justifiable 

reliance and causation of damages to sup-
port negligent misrepresentation or an ac-
companying damages award. We disagree.
a.	� Expert Testimony Regarding  

Standard of Care
{29}	 Negligent misrepresentation can be 
established by commission or omission. 
See, e.g., R.A. Peck, Inc. v. Liberty Fed. Sav. 
Bank, 1988-NMCA-111, ¶¶ 9, 12, 108 N.M. 
84, 766 P.2d 928 (stating the rule that “a 
person may be held liable for damages 
caused by a failure to disclose material facts 
to the same extent that a person may be 
liable for damages caused by . . . negligent 
misrepresentation” so long as there exists 
a duty to disclose). While a broker may be 
held liable for negligent misrepresentation 
if he or she fails to exercise reasonable 
care or competence in obtaining or com-
municating information, the precise level 
of care and competence required will vary. 
See Gouveia v. Citicorp Person-to-Person 
Fin. Ctr., Inc., 1984-NMCA-079, ¶ 10, 101 
N.M. 572, 686 P.2d 262. FFFP asserts that 
in order to show that it failed to exercise 
reasonable care and competence in obtain-
ing and communicating information to the 
Simmons, the Simmons were required to 
proffer expert testimony regarding whether 
FFFP’s conduct meets the requisite stan-
dard of care. Because no expert testimony 
was proffered, FFFP asserts that the Sim-
mons failed to establish the elements of 
negligent misrepresentation. We disagree 
as to both assertions.
{30}	 FFFP cites to Amato v. Rathbun Re-
alty, Inc., 1982-NMCA-095, ¶ 11, 98 N.M. 
231, 647 P.2d 433, as support for its assertion 
that expert testimony is required to establish 
whether a broker failed to properly advise a 
client regarding the condition of property. 
Amato dealt with the negligence of a broker 
in the summary judgment context. The 
movants in that case presented a single af-
fidavit that stated the sources of information 
that the broker relied upon and disclaimed 
any knowledge of the complained-of defects 
in the property being sold. Id.¶ 10. The court 
concluded that the showing made was insuf-
ficient to make a prima facie showing that 
no issue of fact existed as to whether the 
broker in that case was negligent. Id. ¶ 11 
(stating that without an expert’s testimony 
that broker “did not breach the standard of 
care of brokers in the community, no prima 
facie showing was made”). In this case, the 
Simmons only needed to prove at trial by a 
preponderance of evidence that FFFP did 
not exercise reasonable care or competence 
in communicating the disclosures relevant 
to the property to the Simmons.

{31}	 Liz Cale was a qualifying broker with 
FFFP when the Simmons purchased the 
Trust Property. She had supervised approxi-
mately 160 brokers within FFFP, had been a 
licensed qualifying broker since 1989, and 
had acted in both an associate broker and 
qualifying broker capacity within FFFP.
{32}	 Cale testified as to what FFFP’s 
brokers should have disclosed to the Sim-
mons as well as the ways in which those 
disclosures could have occurred. Cale 
testified that the existence and circulation 
of the waiver and amendment should have 
been disclosed to the Simmons. Similarly, 
she testified that the fact that the sellers 
of the property had signed the waiver 
and amendment prior to the Simmons’ 
purchase should have been disclosed to 
the Simmons. She also acknowledged 
that the FFFP brokers were aware of the 
Gammons’ covenant violation, and could 
have disclosed to the Simmons that an 
adjoining property was in violation of the 
covenant. Cale stated that disclosure of this 
information could have been made in the 
purchase agreement or any of the subse-
quent negotiations, through a modified 
disclosure document, through a separate 
disclosure from the seller to the buyer, 
or verbally. Despite these opportunities 
for disclosure, nothing in the seller’s dis-
closure statement mentioned the waiver, 
amendment, or known covenant violation 
present on the adjacent property. In fact, 
Cale acknowledged that no documenta-
tion from the sale could demonstrate that 
the Simmons or any similarly situated 
buyer was notified that the waiver and 
amendment existed or had been signed 
by the seller. This evidence demonstrated 
both a standard of care for the realtors, and 
the facts of non-disclosure.
{33}	 Section 16.61.19 NMAC sets out 
the duties of brokers and defines the dis-
closures that brokers are required to make 
when working with consumers, requiring 
the “disclosure of any adverse mate-
rial facts actually known by the [broker] 
about the property or the transaction[.]” 
16.61.19.8(H) NMAC (1/1/2004). FFFP 
uses this same language in its purchase 
agreement to define the duties of its 
brokers. This is mirrored in FFFP’s state-
ment in its own purchase agreement that 
it assumes the duty of “disclosure of any 
adverse material fact actually known,” and 
the evidence also supports a conclusion 
that FFFP breached the duty it imposed 
on itself in the purchase agreement.
{34}	 It is undisputed that Neil Lyon was 
working for FFFP during the Simmons’ 
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purchase of the Trust Property. In fact, 
throughout his career at FFFP, he worked 
in several different capacities, including 
vice president, managing broker, and sell-
ing and listing agent. When questioned 
regarding the nature of his relationship 
with the Simmons during the purchase 
of the Trust Property, Lyon obtusely 
responded by stating “I think it’s clearly 
defined by the basic licensee duties.” The 
district court could reasonably infer that 
the “basic licensee duties” that Lyon refer-
ences are those contained in the purchase 
agreement, which also match the standards 
set out in 16.61.19.8 NMAC.
{35}	 It is also beyond dispute that the 
FFFP brokers involved in the Simmons’ 
purchase—Van Camp, Rush, and Lyon—
knew of the covenant, the covenant 
violation, and FFFP’s ongoing efforts to 
remedy the violation through the waiver 
and amendment. It is undisputed that Van 
Camp and Rush represented the sellers 
of the Trust Property, and as such, Van 
Camp knew that the sellers had signed 
the waiver and amendment at their behest 
prior to the Simmons submitting their 
first purchase agreement. Van Camp and 
Lyon both testified that the Simmons were 
aware of the covenant, the violation, and 
the efforts to enact a waiver and amend-
ment to the covenant. The Simmons, 
however, testified that they were unaware 
of the existence of a covenant violation or 
waiver and amendment. This discrepancy 
is a matter for the fact-finder to resolve, 
and not a legal impediment to establishing 
the elements of a cause of action such as 
negligent misrepresentation. See, e.g., New 
Mexicans for Free Enter. v. City of Santa 
Fe, 2006-NMCA-007, ¶ 71, 138 N.M. 785, 
126 P.3d 1149 (stating that “ ‘where there 
is conflicting evidence, the [district] court, 
as fact[-]finder, resolves all disparities in 
the testimony and determines the weight 
and credibility to be accorded to the wit-
nesses’ ” (alteration omitted) (quoting Tres 
Ladrones, Inc. v. Fitch, 1999-NMCA-076, 
¶ 16, 127 N.M. 437, 982 P.2d 488)).
{36}	 According to his testimony, Mr. 
Simmons was unaware at any time prior to 
closing on the property, that the waiver and 
amendment existed and that the sellers had 
signed them. Mr. Simmons testified that 
had he and his wife known of the covenant 
violation and the waiver and amendment 
before purchasing the house, they would 
not have purchased the house. In fact, 

and known to Lyon, prior to viewing the 
property in question, the Simmons had 
abandoned interest in another home upon 
discovering it was embroiled in pending 
litigation and was affected by dust from a 
neighbor’s construction.
{37}	 FFFP’s brokers insisted that they 
achieved the result of making the relevant 
disclosures to the Simmons, but could prof-
fer few or no details regarding the manner 
or method in which those disclosures were 
made. According to Van Camp’s testimony 
regarding disclosure of the covenant viola-
tion, waiver, and amendment, he indicated 
to the Simmons that there was a possibility 
the waiver and amendment could be signed 
by HMBL Property owners in the future, 
rather than disclosing that the sellers had 
already signed the waiver and amendment. 
Although Van Camp testified that he told 
the Simmons that the waiver and amend-
ment was signed, he could not recall when, 
where, or how many times he revealed that 
information. Van Camp also testified that 
he gave the Simmons a copy of the waiver 
and amendment, but the copy he provided 
was not the one previously signed by the 
sellers. Lyon’s testimony was similar, as he 
had no recollection of where he had seen 
the waiver and amendment, whether a copy 
had been given to the Simmons, or whether 
the copy he saw bore the sellers’ signatures. 
From these vague facts, a fact-finder could 
conclude disclosure was not made at all.
{38}	 The district court determined that the 
FFFP brokers neither informed the Simmons 
that the sellers had executed the waiver and 
amendment, nor provided the Simmons 
with a copy of the waiver and amendment. 
It also found that, based on Cale’s testimony, 
the FFFP brokers should have disclosed 
that information to the Simmons. The 
district court found that the sole disclosure 
made—that some neighbors were interested 
in altering the covenants at some point in 
the future—was a factual misrepresentation 
in light of FFFP’s possession of a waiver and 
amendment signed by sellers. The district 
court concluded that Van Camp and Lyon’s 
testimony—that they told the Simmons that 
the waiver and amendment had been signed 
and gave the Simmons copies of those docu-
ments—was not credible. This determination 
was based on the lack of evidence of such 
disclosure in this case’s lengthy record, as well 
as FFFP’s subsequent unsuccessful attempts 
to obtain another waiver and amendment 
from the Simmons in 2008-2009.

{39}	 The district court, acting as the 
fact-finder in this case, is entitled to assess 
the credibility of the witnesses and assign 
weight to their testimony accordingly. See, 
e.g., New Mexicans for Free Enter., 2006-
NMCA-007, ¶ 71 (stating that “[i]t is well 
established that where there is conflicting 
evidence, the trial court, as fact[-]finder, 
resolves all disparities in the testimony and 
determines the weight and credibility to 
be accorded to the witnesses” (alteration, 
internal quotation marks, and citation 
omitted)); Mares v. Valencia Cty. Sheriff ’s 
Dep’t, 1988-NMCA-003, ¶ 8, 106 N.M. 
744, 749 P.2d 1123 (acknowledging that 
appellate courts do not second-guess a fact-
finder’s determination where it is supported 
by substantial evidence).The district court 
concluded that FFFP’s actions violated the 
obligations set forth under 16.61.19.8(A) 
NMAC and the Simmons’ purchase agree-
ment to act with honesty and to disclose 
any adverse material facts. Reviewing the 
evidence in favor of the party that prevailed 
below, we conclude that a reasonable mind 
could accept the evidence presented as ad-
equate to support a conclusion that FFFP 
breached its duty to exercise reasonable 
care or competence in communicating 
information regarding the Trust Property 
to the Simmons prior to their purchase 
of the property. See Smith v. FDC Corp., 
1990-NMSC-020, ¶ 13, 109 N.M. 514, 787 
P.2d 433 (setting forth substantial evidence 
standard). Because they were supported 
by substantial evidence, the district court’s 
findings were appropriate in this instance, 
as FFFP, through its brokers, knew that 
potential involvement in litigation was an 
adverse material fact to the Simmons, based 
on their abandoning interest in another 
home for just that reason.
b.	 Justifiable Reliance
{40}	 FFFP also asserts that the written 
purchase agreement precludes the Sim-
mons from justifiably relying on represen-
tation regarding the possibility of future 
development surrounding the property.11 
The Simmons assert that they would not 
have bought the property had they known 
of the existence of the covenant violation 
and waiver and amendment. They assert 
that they relied on Lyon and Van Camp’s 
misrepresentations as to the existence of 
the covenant and their right to enforce 
it, absent any waiver or amendment, to 
protect their expectations regarding de-
velopment density, traffic, and dust.

	 11The language of the purchase agreement provides, “Buyer understands and acknowledges that Broker cannot and does not warrant 
or guarantee the condition of the Property . . ., nor does Broker guarantee that all defects have been disclosed... (cont. on next page) 

http://www.nmcompcomm.us/


28     Bar Bulletin - May 17, 2017 - Volume 56, No. 20

 http://www.nmcompcomm.us/Advance Opinions
{41}	 FFFP’s assertion that the sales 
agreement precludes a claim of negligent 
misrepresentation is loosely based on a 
concept originating in Rio Grande Jewel-
ers Supply, Inc. v. Data General Corp., 
1984-NMSC-094, ¶¶ 6, 8, 101 N.M. 798, 
689 P.2d 1269. In Rio Grande Jewelers Sup-
ply, our Supreme Court addressed a very 
specific issue: whether, in a sale of goods 
context governed by the New Mexico 
Uniform Commercial Code, a commer-
cial purchaser may maintain an action 
in tort against the seller for pre-contract 
negligent misrepresentations where the 
subsequently executed written sales con-
tract contains an effective provision dis-
claiming all prior representations and all 
warranties not contained in the contract. 
Id. ¶ 1. The Court’s analysis blended a con-
sideration of the parol evidence rule with 
an acknowledgment of our State’s freedom 
of contract policy. Id. ¶ 3. Reasoning that 
the representations alleged in the negligent 
misrepresentation count were the same 
as those alleged for breach of warranties, 
the Court concluded that the claim for 
negligent misrepresentation was “noth-
ing more than an attempt to circumvent 
the operation of the Commercial Code” 
and an attempt “to allow the contract to 
be rewritten under the guise of an alleged 
action in tort.” Id. ¶ 6.
{42}	 This case is distinguishable from Rio 
Grande Jewelers Supply, as it deals with a 
real estate contract rather than a contract 
governed by the New Mexico Commercial 
Code. In addition, the purchase agree-
ment’s limitation of liability does not limit 
FFFP’s tort liability for its conduct in this 
case. The purchase agreement does not 
alleviate FFFP’s duty to disclose material 
facts regarding valuable property rights; 
rather it imposes a duty to do so. The 
only thing that the purchase agreement 
disclaims is reliance on representations 
regarding possible future occurrences. 
The Simmons’ reliance was on FFFP’s 
representations as to the present status of 
the property, particularly the covenant and 
the existence of a waiver and amendment, 

as it existed at the time of the sale. The 
Simmons thus relied on representations 
regarding a valuable property right rather 
than any representations regarding future 
adjacent development. While it is true 
that “freedom of contract and notions of 
contractually assumed duties and liabili-
ties can act to limit general tort liability 
in certain circumstances when limited 
liability is expressly bargained for[,]” this 
case does not present such a circumstance. 
State ex rel. Udall v. Colonial Penn Ins. Co., 
1991-NMSC-048, ¶ 37, 112 N.M. 123, 
812 P.2d 777. This is particularly true in 
light of FFFP’s knowledge of the covenant 
violation, their role in actively promoting 
waivers among the HMBL Property own-
ers, and their specific assertions that they 
informed the Simmons of the status of 
these issues. We therefore conclude that 
FFFP’s assertion that the Simmons’ reli-
ance was not justified is without merit.
2.	 Negligence Per Se
{43}	 FFFP suggests that Simmons failed 
to prove that FFFP did not exercise the 
reasonable care or competence required 
of brokers. In doing so, FFFP challenges 
the district court’s findings regarding 
negligence per se. FFFP reasons that the 
duties enumerated in 16.61.19.8 NMAC 
(1/1/2004) do not have the specificity 
required to satisfy a claim of negligence 
per se. Negligence per se consists of four 
elements:

(1) There must be a statute [or 
regulation] which prescribes 
certain actions or defines a stan-
dard of conduct, either explicitly 
or implicitly, (2) the defendant 
must violate the statute [or regu-
lation], (3) the plaintiff must be in 
the class of persons sought to be 
protected by the statute, and (4) 
the harm or injury to the plaintiff 
must generally be of the type the 
Legislature through the statute 
sought to prevent. 

Thompson v. Potter, 2012-NMCA-014, ¶ 
32, 268 P.3d 57 (alteration, internal quo-
tation marks, and citation omitted). FFFP 

challenges the district court’s conclusion 
only as to the first and second elements. 
Negligence per se exists only where a statu-
tory or regulatory provision imposes an 
absolute duty to comply with a specific re-
quirement. See Heath v. LaMariana Apart-
ments, 2008-NMSC-017, ¶¶ 8-9, 143 N.M. 
657, 180 P.3d 664. The statute or regulation 
at issue “must specify a duty that is dis-
tinguishable from the ordinary standard 
of care.” Thompson, 2012-NMCA-014, 
¶ 32. It is the court’s task “to determine 
whether the statutory or regulatory provi-
sions at issue define with specificity what is 
‘reasonable’ in a particular circumstance, 
such that the [fact-finder] does not have 
to undertake that inquiry.” Heath, 2008-
NMSC-017, ¶ 9 (emphasis added).
{44}	 FFFP’s argument that the duties 
enumerated in 16.61.19.8 NMAC are not 
sufficiently specific to satisfy a claim of 
negligence per se overlooks the very spe-
cific provision of 16.61.19.8(H) NMAC 
(1/1/2004), which requires brokers to dis-
close in writing “any adverse material facts 
actually known by the associate broker or 
qualifying broker about the property or 
transaction[.]” This is a clear standard of 
conduct that FFFP was required to comply 
with, and in our discussion of negligence 
we have set forth the evidence supporting 
the district court conclusion that FFFP 
failed to comply with this standard. FFFP 
failed to make the disclosures required 
by this regulation, and as customers, the 
Simmons are people that the regulation 
is aimed at protecting. The expenses the 
Simmons incurred in relying on FFFP’s 
representations and purchasing the Trust 
Property are the type of harm that the 
regulation is intended to prevent. We 
therefore reject FFFP’s argument that the 
first and second elements of negligence per 
se were not proven here.
3.	 Damages
i.	� Actual Damages for Negligence  

Per Se and Negligent  
Misrepresentation

{45}	 The district court concluded that 
the Simmons suffered actual damages as 

	 3 (cont. from previous page) ...by Seller.” “Both Parties acknowledge that Broker did not and cannot examine the status of . . . future 
development plans[.]” Furthermore, the agreement states that “Buyer acknowledges that Buyer has not received or relied upon any 
representations by either Broker or Seller with respect to the condition of the Property other than those contained in th[e] Agreement, 
or in the Property Disclosure Statement[.]” In fact, it specifies that “[a]ny disclosure Buyer obtains should not be deemed by Buyer 
as a substitute for due diligence by Buyer, such as inspections by qualified professionals.” Most importantly, the purchase agreement 
addresses future development:

Buyer is aware that the Property may be affected by future development of property in the neighborhood or surrounding 
areas, including, without limitation, view, noise, traffic, local services, safety and water restrictions. . . . Buyer agrees that 
Seller and Broker make no representation as to the preservation of present/future views, and that present/future views may 
be affected by future development/construction/alteration of neighboring property or other impairments.
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a consequence of FFFP’s negligent mis-
representation and negligence per se. As a 
result, it awarded the Simmons $123,000 
for overpayments in the purchase of three 
of the lots within the Trust Property. The 
district court arrived at this value by 
concluding that the Gammons’ covenant 
violations diminished the value of three 
lots within the Trust Property by $41,000, 
or 17%, per lot. The diminishment in value 
was due to the increased development, 
density, and degradation of view caused 
by the covenant violation, and resulted 
in an actual value of $199,000 for each 
of those lots despite the Simmons having 
purchased them for $240,000.
{46}	 FFFP asserts that there is insuf-
ficient evidence to establish damages for 
diminution in value of the Trust Property. 
See, e.g., Weststar Mortg. Corp. v. Jackson, 
2003-NMSC-002, ¶ 8, 133 N.M. 114, 61 
P.3d 823 (“If the verdict below is sup-
ported by substantial evidence, which we 
have defined as ‘such relevant evidence 
that a reasonable mind would find ad-
equate to support a conclusion,’ we will 
affirm the result.” (quoting Landavazo v. 
Sanchez, 1990-NMSC-114, ¶ 7, 111 N.M. 
137, 802 P.2d 1283)). While diminution 
of value is relevant as a measure of dam-
ages for injury to real property, McNeill 
v. Burlington Resources Oil & Gas Co., 
2008-NMSC-022, ¶ 27, 143 N.M. 740, 182 
P.3d 121, the measure of damages for a 
negligent misrepresentation is that which 
is necessary to compensate for pecuni-
ary loss caused by the misrepresentation. 
Restatement (Second) of Torts § 552B(1) 
(1977) (stating that such damages include 
“the difference between the value of what 
he has received in the transaction and its 
purchase price or other value given” and 
pecuniary loss suffered as a consequence 
of reliance upon the misrepresentation); 
see First Interstate Bank of Gallup v. Foutz, 
1988-NMSC-087, ¶ 8, 107 N.M. 749, 764 
P.2d 1307. FFFP is therefore advocating the 
use of the incorrect measure of damages. 
See Varga v. Ferrell, 2014-NMCA-005, ¶¶ 
49-50, 362 P.3d 96.
{47}	 At trial, the district court heard 
the testimony of Barry Hunnicutt, a real 
estate appraiser. Hunnicutt conducted an 
appraisal of the Trust Property in 2011, 
and conducted a retrospective appraisal to 

determine the value of the Trust Property 
in June 2005. Hunnicutt’s appraisal can 
be separated into two parts: the appraisal 
of Lot 4C within the Trust Property, and 
the appraisal of the rest of the lots of the 
Trust Property. As to Lot 4C, Hunnicutt 
concluded that the construction of the 
Gammons’ house on Lot 4A2 impacted 
the view corridor in such a way that the lot 
suffered a 17% diminution in value. Hun-
nicutt’s conclusion in this respect took only 
the Gammons’ house—not the Goldstein 
house—into account because it was the only 
one on Lot 4A2 that was in Lot 4C’s sight 
line. Hunnicutt acknowledged that he was 
aware that the Gammons’ house’s impact 
on Lot 4C’s view already existed as of June 
2005. Nonetheless, Hunnicutt concluded 
that Lot 4C had suffered a 17% diminution, 
resulting in a value of $199,000.
{48}	 For the rest of the lots within the 
Trust Property, Hunnicutt applied a hypo-
thetical condition to evaluate the value of 
the land. That hypothetical was that each 
lot of five or more acres that was contigu-
ous to the Trust Property could be split 
into two lots and any vacant lot less than 
five acres could be built on. Applying that 
hypothetical to Lots 4D and 4B, Hunnicutt 
similarly concluded that there was a 17% 
diminution in value as to those lots and as 
such they were worth only $199,000. Hun-
nicutt’s conclusions as to both Lot 4C and 
the remaining lots were based on adversely 
impacted views, which were downgraded 
from “very good” to “good.” FFFP did not 
submit any evidence regarding the value 
of the Trust Property.
{49}	 A reasonable mind would find this 
evidence adequate to support the district 
court’s award of $41,000 for each of the 
three lots within the Trust Property. The 
Simmons had the burden of providing 
evidence of pecuniary loss, and they did 
so by proffering evidence regarding the 
difference between the value of the Trust 
Property and the purchase price that they 
paid in reliance upon FFFP’s misrepresen-
tations. FFFP’s argument that the district 
court improperly awarded future damages 
that were not “reasonably certain to occur” 
is unpersuasive. Cf. Frank Bond & Son, Inc. 
v Reserve Minerals Corp., 1959-NMSC-
016, ¶ 4, 65 N.M. 257, 335 P.2d 858 (stating 
that “damages may be awarded where there 

is no uncertainty as to whether the rights 
of the plaintiff were invaded, even though 
there may be some uncertainty respecting 
the amount of damages sustained” (quot-
ing Stern v. Dunlap Co., 228 F.2d 939, 943 
(10th Cir. 1955)).
ii.	� Actual Damages for FFFP’s  

Commission
{50}	 The district court awarded the Sim-
mons actual damages in the amount of 
$452,287.95. Of that amount, $123,000 was 
for the difference between the purchase 
price and value of the Trust Property, and 
$202,725 was for commissions and gross 
receipts taxes paid to FFFP that “would not 
have been paid but for [FFFP’s] negligent 
misrepresentations.” FFFP asserts that 
by awarding actual damages for both the 
property value and for the commission 
paid, the district court awarded impermis-
sibly duplicative damages. FFFP also asserts 
that the Simmons never proved that they 
paid the commission, and could not do so 
because the commission was paid by seller 
out of the sales proceeds. The Simmons 
assert that seller received the money to pay 
FFFP’s commission from them at closing.
{51}	 While we agree with FFFP’s asser-
tion that the Simmons elected to pursue 
damages for the negligent misrepresenta-
tion claim alone, we disagree with FFFP’s 
conclusion that the district court could 
not award damages based on FFFP’s 
commission because doing so would be 
duplicative. Cf. Miller v. Bank of Am., N.A., 
2015-NMSC-022, ¶ 24, 352 P.3d 1162 (“A 
damage award including both diminu-
tion in value attributable to breach and 
disgorgement of profit is not necessarily 
a double recovery.”). The relevant rule on 
this issue is that “[w]here there are dif-
ferent theories of recovery and liability 
is found on each, but the relief requested 
was the same, namely compensatory dam-
ages, the injured party is entitled to only 
one compensatory damage award.” Hood 
v. Fulkerson, 1985-NMSC-048, ¶ 12, 102 
N.M. 677, 699 P.2d 608.
{52}	 This is not a case where the Sim-
mons pursued multiple theories of re-
covery, prevailed, and were required to 
make an election among awards.12 See 
Cent. Sec. & Alarm Co. v. Mehler, 1996-
NMCA-060, ¶ 12, 121 N.M. 840, 918 P.2d 
1340 (requiring an election of remedies 

	 12FFFP presents an unclear argument on this point, suggesting that the Simmons pursued an equity claim, and that the commission 
was awarded as an element of damages in equity. Thus, FFFP argues, the district court could not award actual damages of diminished 
value and carry costs plus “additional equitable damages.” This argument is unclear and undeveloped, and we do not address it. See 
Headley v. Morgan Mgmt. Corp., 2005-NMCA-045, ¶ 15, 137 N.M. 339, 110 P.3d 1076 (“We will not review unclear arguments, or 
guess at what [a party’s] arguments might be.”).
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if the plaintiff pursues several theories of 
recovery and liability is found on each). 
Instead, the Simmons pursued a single 
theory of recovery in asserting negligent 
misrepresentation, prevailed, and are en-
titled to a single award of compensatory 
damages ($452,287.95), which happens 
to be comprised of multiple components; 
loss of property value, commissions, and 
transaction costs respectively ($123,000, 
$202,725, and 125,562.95). As acknowl-
edged by FFFP, the Simmons pursued only 
the negligent misrepresentation claim. The 
district court awarded compensatory dam-
ages for only that claim. FFFP points to no 
case law to support its suggestion that a 
court errs in considering multiple sources 
of pecuniary loss when calculating the ap-
propriate compensatory damages award in 
a negligent misrepresentation claim. FFFP 
therefore cannot prevail on this point. See 
In re Adoption of Doe, 1984-NMSC-024, ¶ 
2, 100 N.M. 764, 676 P.2d 1329 (stating that 
“[w]e assume where arguments in briefs 
are unsupported by cited authority, coun-
sel after diligent search, was unable to find 
any supporting authority. We therefore 
will not do this research for counsel[,]” 
and employing the rule that issues raised 
in briefs but unsupported by authority are 
not reviewed on appeal).
{53}	 We next address FFFP’s argument 
that the Simmons cannot recover compen-
satory damages for commissions that they 
did not pay. The Simmons suggest that the 
evidence proffered at trial demonstrated 
that their mortgage included FFFP’s sales 
commission, and that the seller’s payment 
of the commission was financed by money 
provided by the Simmons at closing. 
Both parties point to the title company’s 
settlement statement as the only evidence 
pertinent to this issue. That document lays 
out the sales price of the Trust Property. 
The document states that $190,800 in 
commission was to be “Paid From Seller’s 
Funds at Settlement” and includes $11,925, 
also to be paid from seller’s funds, for gross 
receipts tax on FFFP’s commission. FFFP’s 
commission was added to other fees and 
was included in a “reduction in amounts 
due to Seller.” Thus, we conclude that sub-
stantial evidence supports the Simmons’ 
assertion that FFFP’s commission was 
paid out of money that the Simmons paid 
to purchase the Trust Property.
{54}	 Disgorgement is a remedy that re-
quires a wrongdoer to give up the benefits 

obtained as a result of his wrongdoing. See 
Peters Corp. v. N.M. Banquest Inv’rs Corp., 
2008-NMSC-039, ¶ 32, 144 N.M. 434, 
188 P.2d 1185. “The decision whether to 
order a defendant to disgorge profits and 
the amount of profits to be disgorged rests 
within the sound discretion of the [district] 
court.” Id. The remedy of disgorgement 
may not be used punitively, and a causal 
connection must exist between the breach 
and the benefit sought to be disgorged. Id. 
The evidence supports the conclusion that 
the Simmons paid $123,000 more than the 
value of the Trust Property because of mis-
representations made by FFFP. See Jacobs v. 
Phillippi, 1985-NMSC-029, ¶ 5, 102 N.M. 
449, 697 P.2d 132 (reviewing an appeal of 
damages award for substantial evidence). 
Thus, FFFP’s misrepresentations and its 
commission are only causally connected 
by the portion of the commission that 
arose from the $123,000 overpayment 
that the Simmons made. FFFP is therefore 
properly required to disgorge the portion 
of its commission that was paid as a result 
of its misrepresentations. We conclude 
that FFFP is entitled to keep its commis-
sion from the sale of the Trust Property 
except for the portion stemming from 
the $123,000 that the Simmons overpaid. 
We remand so that the district court may 
adjust the amount of commission to re-
flect the $123,000 diminution in the Trust 
Property’s value.
iii.	 Carry-Cost Damages
{55}	 The district court awarded the Sim-
mons $202,725 for FFFP’s commission 
and gross receipts taxes that would not 
have been paid but for FFFP’s actions, and 
$126,562.95 in mortgage principal and 
interest, which also would not have been 
paid but for FFFP’s actions. The parties 
have labeled these “carry-cost” damages—
a characterization that we will continue us-
ing throughout the remainder of this opin-
ion. FFFP asserts that the district court’s 
award of carry-cost damages was improper 
because it violates due process principles 
and because there is insufficient evidence 
to support the award. Due process has 
been provided where a party is afforded 
timely notice, a reasonable opportunity to 
be heard, a reasonable opportunity to con-
front and cross-examine adverse witnesses 
and present evidence, representation by 
counsel, and a hearing before an impartial 
decision maker. In re Pamela A.G., 2006-
NMSC-019, ¶ 12, 139 N.M. 459, 134 P.3d 

746. FFFP’s due process argument hinges 
on its assertion that, because the chart was 
only used as a demonstrative aid during 
closing arguments, FFFP never had the 
chance to cross-examine any witness as to 
the calculations of the carry costs listed in 
the chart.
{56}	 During closing arguments, the 
Simmons presented the district court 
with a demonstrative aid, which laid out 
the calculations behind their request for 
carry-cost damages. In that chart, the 
Simmons added the monthly mortgage 
cost and real estate tax for the portion of 
the Trust Property that had, according to 
Hunnicutt, diminished in value, namely, 
Lots 4B, 4C, and 4D, as well as the real 
estate commission paid to FFFP. Those 
costs were then multiplied by seventy-
three—the number of months between 
Simmons’ purchase and the trial. Adding 
together those calculations, the chart sug-
gests a carry-cost damage award in the 
amount of $126,561.95. The district court 
awarded Simmons $126,562.95 in carry-
cost damages.13

{57}	 The record reveals, however, that 
during his testimony, Mr. Simmons set 
forth the basic formula that is used in the 
chart. Mr. Simmons testified that he had 
a 5.5% annual interest on his mortgage 
and that he had owned the property for 
seventy-three months. Mr. Simmons also 
testified as to what he believed the real 
estate tax rate was in 2010, and stated that 
it should be considered in the calculation 
of damages. FFFP had the opportunity to 
cross-examine Mr. Simmons, and availed 
itself of that opportunity.
{58}	 FFFP’s assertion that there is insuf-
ficient evidence to support the carry-cost 
damages award is also without merit. Not 
only was there testimony from Hunnicutt 
regarding the diminution of value of the 
Trust Property lots and testimony from 
Mr. Simmons regarding the monthly 
mortgage rate, but there was also a title in-
surance settlement statement entered into 
evidence. That exhibit listed the amount of 
the Simmons’ mortgage principal, county 
taxes, and the daily rate of interest. This 
evidence, considered together, is substan-
tial enough to support the district court’s 
findings as to the amount of damages. Lan-
davazo, 1990-NMSC-114, ¶ 7 (defining 
substantial evidence and acknowledging 
that “[e]vidence is substantial even if it 
barely tips the scales in favor of the party 

	 13The slight discrepancy in amounts is due to a miscalculation in the chart’s total. When the values listed in the chart are added 
and multiplied correctly, the total carry-cost amount is $126,562.95.
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bearing the burden of proof ”). As such, 
the district court’s assessment of carry-cost 
damages against FFFP will stand.
{59}	 The district court’s calculation of 
carry-cost damages included FFFP’s entire 
commission for the sale of the Trust Prop-
erty. Because the value of Lots 4B, 4C, and 
4D within the Trust Property is 17% less 
than the original purchase price, the com-
mission used for purposes of calculating 
carry-cost damages must be recalculated 
in light of that lower value. We therefore 
remand for the district court to recalculate 
the amount of FFFP’s commission, and the 
carry-cost damages associated therewith, 
pursuant to this opinion.
iv.	� Attorney’s Fees as Compensatory 

Damages
{60}	 Damages allowable for negligent 
misrepresentation are “those proximately 
caused by the misrepresentation.” Charter 
Servs., Inc. v. Principal Mut. Life Ins. Co., 
1994-NMCA-007, ¶ 10, 117 N.M. 82, 868 
P.2d 1307. We must therefore determine 
whether FFFP’s misrepresentations re-
garding the covenant violations, waiver, 
and amendment caused the Simmons’ 
expense of attorney’s fees associated 
with involvement in this lawsuit. See id. 
(defining proximate cause as “that which 
in a natural and continuous sequence 
unbroken by any new independent causes 
produces the injury and without which the 
injury would not have occurred” (internal 
quotation marks and citation omitted)). 
We review an award of attorney’s fees for 
abuse of discretion. N.M. Right to Choose/
NARAL v. Johnson, 1999-NMSC-028, ¶ 6, 
127 N.M. 654, 986 P.2d 450. “The district 
court abuses its discretion if it enters 
findings of fact that are not supported by 
substantial evidence.” Atherton v. Gopin, 
2015-NMCA-087, ¶ 25, 355 P.3d 804. If 
substantial evidence exists to support the 
district court’s conclusion, we will not dis-
turb that conclusion on appeal. Landavazo, 
1990-NMSC-114, ¶ 7.
{61}	 The district court awarded “com-
pensatory damages in the form of rea-
sonable attorney’s fees” in the amount of 
$152,552.36. This award was based on the 
court’s finding that “[a]s a consequence of 
the lack of required disclosure,  .  .  . [t]he 
Simmons closed on the purchase of the . . .  
Trust Property and purchased property 
they would not have purchased had [FFFP] 
acted with honesty and reasonable care.” 
Thus, the district court found that “[t]he 
Simmons have been required to retain 
counsel in order to protect their interests 
as a direct consequence of the original 

non-disclosures and misrepresentations 
by [FFFP]. The Simmons[’] costs and fees 
arising from being sued by [FFFP] consti-
tute additional damages arising from the 
wrongful conduct of [FFFP].” The court 
further concluded that FFFP “hoped to 
leverage the Simmons into executing the 
Amendment by subjecting them to the 
costs of suit and attorneys’ fees by suing 
the Simmons” and that “[t]he costs and 
attorneys’ fees incurred by the Simmons 
are a direct consequence of the series 
of misrepresentations and regulation 
violations” of FFFP. As such, the district 
court concluded that the Simmons are 
entitled to recover those costs and fees 
in accordance with Charter Services, Inc., 
1994-NMCA-007.
{62}	 In Charter Services, Inc., an employ-
er purchased an insurance policy, relying 
on an insurance agent’s assurance that no 
additional workers’ compensation policy 
would be necessary if the employer chose 
one particular policy. Id. ¶ 2. The employer 
relied on that representation and pur-
chased the policy. Id. Subsequently, an em-
ployee was injured, and sued the employer 
for workers’ compensation. The employee 
asserted that she was fired in retaliation for 
her workers’ compensation case, and she 
also filed a wrongful discharge claim. Id. 
¶ 3. The employer incurred thousands of 
dollars in attorney’s fees in defending the 
suit that the employee brought. Id. ¶ 5. Em-
ployer later filed suit against its insurance 
company for negligent misrepresentation 
regarding the coverage of the group insur-
ance policy, id. ¶ 1, and it was awarded the 
total amount of attorney’s fees for defend-
ing against both of the employee’s claims. 
Id. ¶ 5. The insurance company appealed, 
arguing that only the fees for the workers’ 
compensation claim should have been 
awarded against it. Id. ¶ 8.
{63}	 We disagreed and affirmed the 
district court’s determination that the 
employer was entitled to recover all of its 
legal costs incurred during the suit against 
its employee. Id. ¶ 11. This Court pointed 
out that the appropriate damages in a neg-
ligent misrepresentation case are “those 
proximately caused by the misrepresenta-
tion.” Id. ¶ 10. This Court also reasoned 
that because all of the employer’s costs in 
defending against the employee’s lawsuit 
flowed directly from the insurance agent’s 
misrepresentations concerning the policy, 
the employer was entitled to recover at-
torney’s fees. Id. ¶ 11.
{64}	 Though not cited by either party, we 
also find First National Bank of Clovis v. 

Diane, Inc., 1985-NMCA-025, 102 N.M. 
548, 698 P.2d 5, to be instructive. The bank 
sued the corporation on promissory notes 
evidencing a loan, and the corporation 
filed a third-party claim against the broker, 
who had negotiated the loan on the cor-
poration’s behalf. Id. ¶ 3. The corporation 
prevailed against the broker. Id. ¶ 4. The 
broker then filed a cross-claim against his 
attorney, alleging malpractice on the basis 
that he had sought the attorney’s advice 
regarding the legality of the brokerage fee 
he had charged, and for which the corpora-
tion had ultimately recovered damages. Id. 
¶¶ 4-5. In the cross-claim, the district court 
awarded the broker $25,000 in attorney’s 
fees incurred “as a proximate result of 
the advice given to [the broker]” by the 
attorney. Id. ¶ 31. The attorney appealed.
{65}	 We acknowledged the general rule 
that attorney’s fees are not allowable absent 
a statute or agreement authorizing them, 
and agreed with the attorney that the bro-
ker could not recover attorney’s fees for the 
malpractice action he brought against the 
attorney. Id. This Court did, however, allow 
the broker to recover the attorney’s fees 
incurred while defending the suit against 
the corporation: “where, as here, a client 
is required to engage counsel to defend a 
separate action proximately resulting from 
his attorney’s negligence, reasonable fees 
incurred may be awarded[.]” Id. ¶¶ 33, 35 
(emphasis added). In total, the award of 
$25,000 in attorney’s fees was remanded 
so that the district court could recalculate 
the award, allowing only the attorney’s 
fees incurred in defending against the 
corporation’s third-party claim.
{66}	 These cases reveal that a party can 
recover attorney’s fees incurred to defend 
against litigation where it is involved in the 
litigation by a third party, resulting from 
reliance on the representations of another. 
First National Bank of Clovis, demonstrates 
that attorney’s fees are recoverable in a 
procedural posture such as this one, where 
attorney’s fees incurred as a result of one 
action are recoverable in another action. 
This case is analogous to First National 
Bank of Clovis because both cases question 
whether a party acting as both a plaintiff 
and a defendant may be awarded attor-
ney’s fees. In First National Bank of Clovis, 
the broker acted as a defendant when 
he was brought into the primary action 
through a third-party action, just as the 
Simmons acted as defendants when they 
were brought into this litigation through 
FFFP’s third-party complaint in the Cobb 
Plaintiffs’ litigation over the validity of 
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the covenants. See id. ¶ 3. The broker then 
acted as a plaintiff by filing a cross-claim 
against his attorney, whose representations 
proximately caused his involvement in the 
third-party action, just as the Simmons 
acted as plaintiffs by filing a countersuit 
against FFFP, whose actions also proxi-
mately caused the Simmons’ involvement 
in the third-party action. See id ¶ 4. We 
see no reason for FFFP’s role as both the 
plaintiff in the third-party action and 
the defendant in the counter-suit to alter 
our analysis under First National Bank of 
Clovis, particularly in light of the various 
roles it played in the sale and resale of the 
HMBL Property.14

{67}	 Following the precedent set forth in 
Charter Services, Inc., and First National 
Bank of Clovis, we conclude that the Sim-
mons are entitled to recover attorney’s fees 
spent in defending against FFFP’s third-
party action against them. The Simmons 
are not, however, entitled to attorney’s fees 
incurred while litigating their counter-

claim; to allow such a recovery would 
violate the American Rule. See N.M. Right 
to Choose/NARAL, 1999-NMSC-028, ¶ 9 
(stating that generally, the American Rule 
provides that “absent statutory or other 
authority, litigants are responsible for their 
own attorney’s fees”). We therefore reverse, 
so the district court may award only 
those attorney’s fees incurred in defend-
ing against FFFP’s third-party action. See 
Charter Services, Inc., 1994-NMCA-007, 
¶ 8 (“[W]hen an attorney’s services are 
rendered in pursuit of multiple objectives, 
some of which permit a fee and some of 
which do not, the trial court must appor-
tion the fees and award only those that are 
compensable.”).
IV.	 CONCLUSION
{68}	 The restrictive covenant in this 
case is enforceable by anyone owning 
a lot within the HMBL Property. FFFP 
negligently misrepresented the status of 
the covenant’s waiver and amendment to 
the Simmons during the sale of the Trust 

Property. As a result, the Simmons are 
entitled to actual damages. The Simmons 
provided sufficient evidence that they 
overpaid $123,000 for Lots 4B, 4C, and 4D 
and that award is affirmed. We remand the 
remaining portion of the Simmons’ award 
so that the district court may recalculate 
the appropriate amount consistent with 
this opinion. This recalculation includes 
a reduction in FFFP’s commission pro-
portionate to the $123,000 overpayment, 
a corresponding reduction in the amount 
of commission used to calculate carry-cost 
damages, and a differentiation between 
attorney’s fees incurred in defending the 
third-party action (recoverable) and in 
pursuing the negligent misrepresentation 
claim (not recoverable).
{69}	 IT IS SO ORDERED.

RODERICK T. KENNEDY, Judge

WE CONCUR:
MICHAEL E. VIGIL, Chief Judge
MICHAEL D. BUSTAMANTE, Judge

	 14FFFP represented the Gammons in their purchase of Lot 4A2, the sellers during their sale of the Trust Property, and the Sim-
mons during their purchase of the Trust Property. As FFFP is willing to play fast and loose with its roles in representing these parties, 
it must face the consequences of doing so.
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b r a n t a n d hu n t . co m

we are pleased to announce

THE NEW NAME
OF OUR LAW FIRM 

br ant andhunt .com

Get unlimited 

CLE courses!

BAM!BAM!
Still  

buying one 

CLE class at  
a time?

Two packages available!

•   Up to 15 CLE credits* and 
Unlimited Audit

•  Complimentary or discounted 
Annual Meeting registration* 

•  Concierge service (invaluable)* 
•  Credits filed (invaluable) 
*Depending on the chosen package. 

For more information, and to purchase  
the Professional Development Package,  

contact Marian Chavez at 505-797-6059  
or mchavez@nmbar.org.

Professional Development Package

CENTER FOR LEGAL EDUCATION

mailto:mchavez@nmbar.org
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Clockwork Investigations, LLC

We are diverse in our specialties and proficient in 
the field. Our investigative staff is comprised of 
veterans, criminal justice graduates, former law 
enforcement, and former corrections officers - 
and each of us New Mexican! We pride ourselves 
on our understanding of local laws and cultures, 
from Gallup to Clovis, and Anthony to Raton. 

Veteran-owned and operated organization.

Litigation Support (recorded statements, person locates, scene investigations, etc) 
Process Service (experienced servers throughout the state—discounts for volume) 

Surveillance • Tort • Skip-tracing 
Over 75 years of combined experience.

1258 Ortiz Dr SE, Suite 115, Albuquerque, NM
505-417-8647 • referrals@clockwork-pi.com

www.clockwork-pi.com

FORENSIC ACCOUNTING & 
LITIGATION SUPPORT SERVICES

Albuquerque   |   Phoenix

505.998.3200   |   redw.com

Tim Tribe,  
CPA/CFF, CFE, CICA

Ed Street,  
CPA/ABV/CFF, CVA

For thorough, accurate and defensible case analysis and expert reports, rely 
on REDW’s experienced experts.  

Lost Profits and Economic Damage Calculations • Fraud Examinations and 
Analysis • Forensic Accounting for Breach of Contract, Business Disputes and 
Marital Dissolutions • Business Valuations and Equipment Appraisals • Complex 
Accounting and Financial Issues  • Insurance Claims Analysis • Expert Witness 
Testimony

save the date

2017 Annual Meeting— 
Bench & Bar Conference

July 27-29
Inn of the Mountain Gods

287 Carrizo Canyon Road  
Mescalero, NM 

For reservations, contact Debra Enjady at 
800-545-6040, ext. 3, or 575-464-7090.

Rates starting at $139.99 
for a standard room plus room tax

Deadline:  June 26, 2017

mailto:referrals@clockwork-pi.com
http://www.clockwork-pi.com
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Doughty, Alcaraz and deGraauw 
are pleased to announce the 

addition of Associate Attorney
Daniel T. Cornish.

Congratulations and welcome to the team!

20 First Plaza NW, Suite 412, Albuquerque, NM 87102
505-242-7070 • dadglaw.com

Increase your 
client base

and accumulate 
pro bono time

through the State Bar Lawyer  
Referral Programs

The State Bar has two lawyer 
referral programs to help members 

connect with potential clients: 
the General Referral Program 

and the Legal Resources for the 
Elderly Program (LREP).  

Contact Maria Tanner at  
mtanner@nmbar.org or 505-797-6047 

for more information or to sign up  
with the programs.

mailto:mtanner@nmbar.org
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We sell out every year, so don’t delay. See you on Friday, June 9!

REGISTER AND LEARN ABOUT OUR HIGHLY-VISIBLE SPONSORSHIP OPPORTUNITIES: goto.unm.edu/golf

PRESENTED BY

Not a golfer? You can still support scholarships by:
•  Sponsoring a tee/hole

•  Sponsoring a student to play

•  Donating items to our silent auction that get  

    your business noticed

Play in and/or sponsor the Golf Classic on June 9.  
Proceeds from the Law Alumni/ae Association Golf 

Classic benefit the Law School’s only three-year  

full-tuition merit scholarships. 

SMALL BALL. BIG COURSE. REAL PERK: LIFE-CHANGING SCHOLARSHIPS.

• IOLTAs

• Law Office Construction Loans

• No Fee Business Checking Accounts

• Business VISA Credit Cards

• Lines of Credit

Specializing in Serving 
Attorneys and Law Firms

Tommy F., 
Member Since 2003

useaglefcu.org
888-342-8766

9 Convenient Locations 
Throughout the State

Mentoring 
Has Its  

Rewards

Bridge the Gap
Mentorship Program

For more information and to apply,  
go to www.nmbar.org

To learn more, contact Jill Yeagley  
505-797-6003, or email  

bridgethegap@nmbar.org

http://www.nmbar.org
mailto:bridgethegap@nmbar.org
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WILLIAM F. DAVIS & ASSOCIATES, P.C.
6709 Academy Rd. NE, Suite A, Albuquerque, NM 87109

Would like to CONGRATULATE May UNM Law School Graduates!
Associate Attorney / Law Clerk: Our law firm is a dynamic firm concentrating in the area of business reorganizations. We 
are accepting applications for a May graduate to practice as a Law Clerk until licensing, and Associate thereafter. Candidates 
should be willing to work hard and learn the bankruptcy practice. Law school courses/experience in Bankruptcy, Secured 
Transactions and UCC are preferred. 

Paralegal: We are accepting applications for an entry-level paralegal that will assist with preparing bankruptcy documents, 
drafting pleadings, and to assist our attorneys. A paralegal certificate is preferred.

Our firm offers competitive salary, excellent benefits, a positive work environment,  
and excellent promotion opportunities. Positions are available immediately.

Please send resume via email to: diane@nmbankruptcy.com

2017 State Bar of New Mexico Board of Bar Commissioners      1

■ President

Scotty A. Holloman

575-393-0505

sholloman@hobbsnmlaw.com

Scotty A. Holloman is a shareholder, director, 

and president of Maddox, Holloman & Moran 

PC in Hobbs. He attended Texas Tech Uni-

versity (B.B.A., Accounting, 1980) and Texas 

Tech University School of Law (J.D., 1983). 

Holloman was admitted to practice law in Texas in 1983 and in New 

Mexico in 1984. He is a member of the State Bar Real Property, Trust 

and Estate Section and the State Bar Business Law Section. He served 

as president of the Lea County Bar Association. From 2009-2012 he 

served as the out-of-state liaison to the State Bar of Texas Board of 

Directors. Holloman and his wife, Terry, have three children: Aaron 

and wife Kelli; Emily; Jacob and wife Lacey; and three grandchildren: 

Simon, Owen and Annie of Roswell. Holloman also represents the 

Sixth Bar Commissioner District.

■ President-Elect 

Wesley O. Pool

575-762-8300

wesley@poollawfirm.com

Wesley O. Pool is the principal and owner of 

Pool Law Firm PC in Clovis. He is licensed to 

practice in New Mexico and Texas. The firm 

focuses on commercial litigation in addition 

to real estate, bankruptcy, probate, wills and 

estate planning, and domestic relations. Pool is a member of the 

Curry/Roosevelt Bar Association, the American Bar Association, 

and the American Trial Lawyers Association. He has served on the 

board of directors of the Business Law Section and as the BBC liai-

son to the Minimum Continuing Legal Education Board.

■ Secretary-Treasurer

Gerald G. Dixon

505-244-3890

jdixon@dsc-law.com

Jerry Dixon is a shareholder at Dixon Scholl 

Carrillo P.A. He practices in the areas of pro-

fessional malpractice defense, commercial and 

construction litigation. He is a frequent speaker 

on professional liability and risk management 

issues. Dixon was admitted to the Colorado Bar Association in 1981 and 

the State Bar of New Mexico in 1986. He is a member of the Albuquer-

que Bar Association (President, 1994). Dixon attended Texas Tech Uni-

versity (BBA 1977, J.D. 1981). He has participated in the New Mexico 

high school mock trial program as a coach or judge since 1988 and has 

served as a trustee for the Texas Tech School of Law Foundation since 

Board of Bar  

Commissioners

2017  
2005. Dixon received the Distinguished Service Award from Texas Tech 

School of Law in 2015. He provides pro bono services through Christian 

Legal Aid. Dixon was recognized by Best Lawyers each year since 2009 

and as 2014 and 2016 Lawyer of the Year in the area of professional 

malpractice. He was named Outstanding Attorney by the Albuquerque 

Bar Association in 2014. Dixon represents the First Bar Commissioner 

District. He serves on the Client Protection Fund Commission and as 

liaison to the Board of Bar Examiners.

■ Immediate Past President 

J. Brent Moore

505-986-2648

bmoore@montand.com

J. Brent Moore is a shareholder with the law 

firm of Montgomery & Andrews and works in 

the firm’s Santa Fe office. He graduated from the 

University of New Mexico School of Law. His 

current practice focuses primarily on the fields 

of governmental relations, insurance regulation, and environmental law, 

and he assist clients with their lobbying efforts before the New Mexico 

Legislature and with their regulatory needs before New Mexico govern-

ment agencies. Prior to going into private practice, he was the general 

counsel for the Insurance Division of the New Mexico Public Regulation 

Commission, where he worked on numerous issues for the Superinten-

dent and the Division. In addition, he has served previously as agency 

counsel for the Navajo Nation Environmental Protection Agency and as 

an assistant general counsel for the New Mexico Environment Depart-

ment. Moore also represents the Third Bar Commissioner District.
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CENTER FOR LEGAL EDUCATION

www.nmbar.org

Reach us at 505-797-6020.

5121 Masthead NE • PO Box 92860, Albuquerque, NM 87199

Your next class 
awaits you at the 
Center for Legal 
Education!

Look inside to see what’s new!
Many Center for Legal Education courses include breakfast, lunch, materials and free WiFi access.

Disciplinary Board of the New Mexico Supreme Court 
Attorney Newsletter | Spring 2017

From Chief Disciplinary Counsel
Greetings from the Office of Disciplintary Counsel and the Disciplinary Board of the New Mexico Supreme Court. This newsletter is 

intended to inform and educate members of the New Mexico Bar regarding activities and initiatives of the Board. The “Disciplinary 

Notes” are intended solely for informational and education purposes and do not represent advisory opinions by the Board, nor are 

they intended to serve as binding precedent for any particular matter coming before the Board.

Stand Out from the Crowd
Profile Your Firm or Business in the Bar Bulletin!

Upgrade your marketing strategy and expose more than 8,000 members of the legal 
profession to your products, services, or start-up. Purchase an insert in the Bar Bulletin,  
the State Bar’s weekly publication and take advantage of our loyal readership. 

Use an insert to 
• Announce products and services
• Deliver news to your stakeholders
•  Educate the community about your  

passion
• Promote leadership and accomplishments
• And more – the possibilities are endless!

Bar Bulletin Inserts include
• 4-page, full-color design and printing
• Centerfold placement
• Front cover announcement
•  Expert marketing and design staff 

to help you get the most from your 
purchase

Get extra copies of your 
insert to use as a 
promotional 

piece to give to clients.

To take advantage of this opportunity, contact  
Account Executive Marcia Ulibarri at 505-797-6058.
Ask about your member discount!

mailto:diane@nmbankruptcy.com
mailto:sholloman@hobbsnmlaw.com
mailto:wesley@poollawfirm.com
mailto:jdixon@dsc-law.com
mailto:bmoore@montand.com
http://www.nmbar.org
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WORKERS’COMPENSATION
Jarner Law Office

is gratefully accepting
Workers’ Compensation 

Cases

Los Lunas
865-1200

&
Albuquerque
842-0096

Mark D. Jarner

Mark D. Jarner is a Board 
Recognized Specialist in 
Workers’ Compensation.

Mediation
 John B. Pound

 
45 years experience trying  

cases throughout New Mexico,  
representing plaintiffs  

and defendants

 
• American College of Trial Lawyers
• American Board of Trial Advocates
•  Will mediate cases anywhere in New 

Mexico— no charge for travel time

505 Don Gaspar, Santa Fe
505-983-8060

jbpsfnm@gmail.com

Never tried a case?    Need help preparing for trial?    Difficult witness?    Can’t settle your case? 

NOW ACCEPTING REFERRALS 
Trial Collaboration     Case Analysis     Witness Preparation 

             mjkeefe@theabqlawfirm.com 
505-262-0000

New Mexico First invites you to THE policy and networking event of the year. 

U.S. Senators Tom Daschle and Trent Lott will headline the event and highlight important issues facing our state!  
Event and recept on t ckets $100, June 7th, Albuquerque  

Register at www.nm irst.org 

Bipartisanship awards will be given to Rep. James Smith, Sen. Daniel Ivey-Soto, Rep. Stephanie Garcia Richards, Rep. Jim Dines and Sherman McCorkle. 

Caren I. Friedman

APPELLATE SPECIALIST

________________

505/466-6418

cf@appellatecounsel.info

 

A Civilized Approach to 
Civil Mediation 

 
We assist parties in 

evaluating likely outcomes 
in Court if Settlement 
cannot be reached  

 
Karen S. Mendenhall 

The Mendenhall Firm, P.C. 
(505) 243-3357 

KarenM@Mendenhallfirm.com 

mailto:jbpsfnm@gmail.com
mailto:jkeefe@theabqlawfirm.com
http://www.nm
mailto:cf@appellatecounsel.info
mailto:KarenM@Mendenhallfirm.com
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David Stotts
Attorney at Law

Business Litigation
Real Estate Litigation

242-1933

R. Thomas Dawe 
Settlement Facilitation 

- AV RATED – Martindale-Hubbell 

- 44 Years Litigation Experience 

- Commercial * Civil * Divorce 

- Participant American 

  Bar Association Advanced 

  Mediation Techniques Institute 

243-7848                tdawe@gcmlegal.com

MURIEL McCLELLAND

Family Law
SETTLEMENT FACILITATION 

SPECIAL MASTER 
MEDIATION 

ARBITRATION

34 YEARS EXPERIENCE

(505) 433-2081
e-mail: murielmcc@aol.com

Marilyn C. O’Leary, JD
Professional Coach

505.238.6213
Marilyn.oleary@comcast.net

Confidential • Targeted • Practical

No need for another associate
Bespoke lawyering for a new millennium

THE BEZPALKO LAW FIRM 
Legal Research and Writing

(505) 341-9353 
www.bezpalkolawfirm.com

Walter M. Drew
Construc)on	
  Defects	
  Expert

40	
  years	
  of	
  experience

Construc)on-­‐quality	
  disputes
between	
  owners/contractors/
	
  architects,	
  slip	
  and	
  fall,	
  building
inspec)ons,	
  code	
  compliance,
cost	
  to	
  repair,	
  standard	
  of	
  care

(505)	
  982-­‐9797
waltermdrew@gmail.com

California Attorney
10+ years of experience in litigation and 

transactional law in California. Also licensed  
in New Mexico. Available for associations, 

referrals and of counsel.
Edward M. Anaya

 (415) 300-0871 • edward@anayalawsf.com

(505) 988-2826 • jbyohalem@gmail.com

Steve Mazer 
is gratefully accepting bankruptcy 

referrals for Chs. 7 & 13.
505-265-1000 • smazer@regazzilaw.com

 www.regazzilaw.com

Visit the 
State Bar of  

New Mexico’s 
website

www.nmbar.org

All advertising must be submitted via e-mail by 4 p.m. Wednesday, 
two weeks prior to publication (Bulletin publishes every Wednesday). 
Advertising will be accepted for publication in the Bar Bulletin in 
accordance with standards and ad rates set by the publisher and 
subject to the availability of space. No guarantees can be given as to 
advertising publication dates or placement although every effort will 
be made to comply with publication request. The publisher reserves 
the right to review and edit ads, to request that an ad be revised prior 
to publication or to reject any ad. Cancellations must be received 
by 10 a.m. on Thursday, 13 days prior to publication. 

For more advertising information, contact: 
Marcia C. Ulibarri at 505-797-6058 

or email mulibarri@nmbar.org

SUBMISSION DEADLINES

mailto:tdawe@gcmlegal.com
mailto:murielmcc@aol.com
mailto:Marilyn.oleary@comcast.net
http://www.bezpalkolawfirm.com
mailto:waltermdrew@gmail.com
mailto:edward@anayalawsf.com
mailto:jbyohalem@gmail.com
mailto:smazer@regazzilaw.com
http://www.regazzilaw.com
http://www.nmbar.org
mailto:mulibarri@nmbar.org
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Classified
Positions

Real Estate Attorney
Rodey, Dickason, Sloan, Akin & Robb, P.A. 
is accepting resumes for an attorney with 5-8 
years experience in real estate matters for our 
Albuquerque office. Experience in land use, 
natural resources, water law, environmental 
law and/or other real estate related practice 
areas a plus. Prefer New Mexico practitioner 
with strong academic credentials and broad 
real estate background. Firm offers excellent 
benefit package. Salary commensurate with 
experience. Please send indication of interest 
and resume to Cathy Lopez, P.O. Box 1888, 
Albuquerque, NM 87103 or via e-mail to hr@
rodey.com. All inquiries kept confidential.

Senior Trial Attorney/Deputy Trial
Colfax County
The Eighth Judicial District Attorney’s Office 
is accepting applications for a Senior Trial 
Attorney or Deputy District Attorney in the 
Ratin Office. The position will be responsible 
for a felony caseload and must have at least 
two (2) to four (4) years as a practicing at-
torney in criminal law. This is a mid-level 
to an advanced level position. Salary will be 
based upon experience and the District At-
torney Personnel and Compensation Plan. 
Please send interest letter/resume to Suzanne 
Valerio, District Office Manager, 105 Albright 
Street, Suite L, Taos, New Mexico 87571 or 
svalerio@da.state.nm.us. Deadline for the 
submission of resumes: Open until position 
is filled. 

Associate Attorney
Associate Attorney will receive outstanding 
compensation and benefits, in a busy, grow-
ing plaintiffs personal injury law firm. Work 
smart and hard to earn in the low- to mid-six 
figure range, in salary plus clear and instant 
bonuses. Mission: To provide clients with 
intelligent, compassionate and determined 
advocacy, with the goal of maximizing com-
pensation for the harms caused by wrongful 
actions of others. To give clients the attention 
needed to help bring resolution as effectively 
and quickly as possible. To make sure that, at 
the end of the case, the client is satisfied and 
knows Parnall Law has stood up for, fought 
for, and given voice and value to his or her 
harm. Success: Litigation experience (on 
plaintiff’s side) preferred. Strong negotiation 
skills. Ability to thrive in a productive and 
fast-paced work environment. Organized. 
Detail-oriented. Team player. Willing to 
tackle challenges with enthusiasm. Frequent 
contact with your clients, team, opposing 
counsel and insurance adjusters is of para-
mount importance in this role. Integrate the 
5 values of our team: Teamwork, Talent, 
Tenacity, Truth, Triumph. Compelled to do 
outstanding work. Strong work ethic. Inter-
ested in results, but also work-life balance. 
Barriers to success: Lack of fulfillment in 
role. Not enjoying people. Lack of empathy. 
Not being time-effective. Unwillingness to 
adapt and train. Arrogance. If you are inter-
ested in this position, and you have all the 
qualifications necessary, please submit your 
resume detailing your experience, a cover 
letter explaining why you want to work here, 
and transcripts of grades. Send documents to 
Bert@ParnallLaw.com, and type “Mango” in 
the subject line.

Trial Attorney 
Trial Attorney wanted for immediate em-
ployment with the Ninth Judicial District 
Attorney’s Office, which includes Curry and 
Roosevelt counties. Employment will be 
based primarily in Curry County (Clovis). 
Must be admitted to the New Mexico State 
Bar. Salary will be based on the NM District 
Attorneys’ Personnel & Compensation Plan 
and commensurate with experience and 
budget availability. Send resume to: Ninth 
District Attorney’s Office, Attention: Steve 
North, 417 Gidding St. Suite 200, Clovis, New 
Mexico 88101. 

Associate Attorney
Chapman and Charlebois, P.C., an AV rated 
defense firm, seeks an associate attorney to 
assist with increasing litigation case load. 
Candidates should have 1 to 5 years civil de-
fense experience and good research and writ-
ing skills, as well as excellent oral speaking 
ability, and the ability to be a self-starter. Send 
resume, references, writing sample and sal-
ary requirements to Tonnie@cclawnm.com.

Senior Trial Attorney/Deputy Trial
Taos County
The Eighth Judicial District Attorney’s Office 
is accepting applications for a Senior Trial 
Attorney and Deputy District Attorney in 
the Taos Office. Attorneys in these positions 
will be responsible for felony and some mis-
demeanor cases and must have at least two 
(2) to four (4) years as a practicing attorney in 
criminal law. These are mid-level to advanced 
level positions. Salary will be based upon ex-
perience and the District Attorney Personnel 
and Compensation Plan. Please send interest 
letter/resume to Suzanne Valerio, District 
Office Manager, 105 Albright Street, Suite 
L, Taos, New Mexico 87571 or svalerio@
da.state.nm.us. Deadline for the submission 
of resumes: Open until positions are filled. 

Associate Attorney
Albuquerque based plaintiff construction 
defect law firm, is currently seeking an Asso-
ciate Attorney (must be admitted to NM bar). 
The ideal candidate should have at least 3 - 5 
years litigation experience and superior aca-
demic credentials. This position is not open 
to attorneys with less than 3 years of experi-
ence. Construction defect and construction 
related experience greatly preferred as well as 
deposition and trial experience. We are look-
ing for a motivated and aggressive individual 
with strong analytical and judgment skills 
who is able to work in teams and individu-
ally on case assignments, take depositions, 
coordinate with experts, as well as conduct 
case evaluation. Please send resume, salary 
demands and writing sample demonstrating 
legal reasoning ability to Denise Ochoa at 
dochoa@kasdancdlaw.com.

Pueblo of Laguna – Attorney
The Pueblo of Laguna is seeking applicants 
for a full time Attorney. Under general direc-
tion of Government Affairs Director, serves 
as an in-house legal advisor, representative, 
and counselor. Ensures the adherence to ap-
plicable laws to protect and enhance tribal 
sovereignty, to avoid or prevent expensive 
legal disputes and litigation, and to protect 
the legal interests of the Pueblo govern-
ment. Consistently applies the Pueblo’s Core 
Values in support of Workforce Excellence. 
Maintains confidentiality of all privileged 
information. For more specific information, 
including application instructions, go to 
www.lagunapueblo-nsn.gov and click on 
Employment Opportunities.

Attorney
The Albuquerque office of Lewis, Brisbois, 
Bisgaard & Smith LLP is seeking a high en-
ergy attorney with a minimum of five years of 
litigation experience to join our General Li-
ability Practice Group. Applicants must have 
exceptional writing skills and experience 
analyzing files, researching and briefing, and 
taking and defending depositions. In addition 
to five years of litigation defense experience, 
successful candidates must have credentials 
from an ABA approved law school, and must 
currently be licensed to practice in NM. This 
is a great opportunity to work in a collegial 
local office of a national firm. Please submit 
a cover letter, resume with salary history, and 
two writing samples via email to stephanie.
reinhard@lewisbrisbois.com.

Full-time Law Clerk
United States District Court, District of 
New Mexico, Albuquerque, Full-time Law 
Clerk, assigned to the Honorable James O. 
Browning. $60,367 to $72,356 DOQ. See full 
announcement and application instructions 
at www.nmd.uscourts.gov/employment. Suc-
cessful applicants subject to FBI & fingerprint 
checks. EEO employer. 

mailto:svalerio@da.state.nm.us
mailto:Bert@ParnallLaw.com
mailto:Tonnie@cclawnm.com
mailto:dochoa@kasdancdlaw.com
http://www.lagunapueblo-nsn.gov
mailto:reinhard@lewisbrisbois.com
http://www.nmd.uscourts.gov/employment
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Part and Full Time Attorneys
Part and Full Time Attorneys, licensed and 
in good standing in NM. Minimum of 3-5 
years of experience, preferably in Family 
Law and Civil Litigation, and must possess 
strong court room, client relations, and 
computer skills. Excellent compensation 
and a comfortable, team-oriented working 
environment with flexible hours. Priority is 
to fill position at the Santa Fe location, but 
openings available in Albuquerque. Support 
staff manages client acquisitions and admin-
istration, leaving our attorneys to do what 
they do best. Please send resume and cover 
letter to ac@lightninglegal.biz. All inquiries 
are maintained as confidential.

Attorney
Atkinson, Baker & Rodriguez, P.C. seeks 
attorney with strong academic credentials 
and 3-8 years civil litigation experience for 
successful, established complex commercial 
and tort litigation practice. Excellent benefits. 
Tremendous opportunity for professional 
development. Salary D.O.E. All inquiries 
kept confidential. Send resume and writing 
sample to Atkinson, Baker & Rodriguez, P.C., 
Attorney Recruiting, 201 Third Street NW, 
Suite 1850, Albuquerque, NM 87102.

Family Law Paralegal
Full-time paralegal needed for small Uptown 
firm exclusively dedicated to family law 
practice. 3+ yrs. experience preferred. Re-
quirements: excellent organizational & com-
munication skills, experience in self-directed 
drafting of letters & pleadings, and prepar-
ing trial notebooks, and solid knowledge of 
Word, Excel and Outlook. Health insurance 
& Simple IRA offered. Salary depending on 
experience. Email cover letter & resume to 
info@nmdivorcecustody.com. 

Legal Assistant
Small law firm needs legal assistant with 
at least 5 years insurance defense litigation 
experience for position opening mid-May/
early June. Must be comfortable working in 
a fast-paced environment and managing a 
large volume of documents. Ability to handle 
multiple tasks for busy senior partner and at 
least one other attorney. Send resume and sal-
ary requirements to jjenkins@gcmlegal.com.

Administrative Prosecutor  
New Mexico Medical Board
The New Mexico Medical Board is accepting 
applications to fill the position of Prosecutor. 
This is an exempt, full-time position which 
is charged with prosecuting physicians and 
other licensees for violation of the Medical 
Practices Act. For more information regard-
ing qualification and the application process 
please visit the New Mexico Medical Board 
website: http://www.nmmb.state.nm.us

Bilingual Associate Attorney
Rebecca Kitson Law in Uptown Albuquerque 
is seeking a full time, bilingual associate 
attorney. Candidate must have passion and 
commitment to advocate for immigrants 
in all areas of relief. Duties to include but 
not limited to: drafting appeals/motions, 
legal research, consultations, case opening, 
hearings/USCIS interviews, case work. We 
are an inclusive, supportive office culture 
that welcomes all to apply. Position available 
immediately. Must be fluent in Spanish. NM 
Law License preferred. Experience preferred. 
Salary DOE, full benefits and fun perks of-
fered. E-mail letter of interest, resume, and 
writing sample to Rebecca Kitson at rk@
rkitsonlaw.com.

Legal Assistant
Downtown law firm seeks experienced Legal 
Assistant. Excellent salary and benefits. Must 
have experience in insurance defense or per-
sonal injury. Knowledge of billing software 
a plus. Requires calendaring, scheduling, 
independent work and client contact. People 
skills are a must and to be able to effectively 
work with our team. Send resume and refer-
ences to resume01@gmail.com

City Attorney- City of Gallup
The City of Gallup is seeking individual with 
graduation from accredited law school with 
a possession of a Juris Doctorate degree, Ten 
(10) years legal experience in a broad range of 
legal issues including, purchase of goods and 
services, contracting, labor & employee rela-
tions, land use, utilities, and prosecution of 
criminal offenses. Ability to draft legal docu-
ments including ordinances, resolutions, 
contracts, joint powers agreements. Salary 
Negotiable ($90-110K) Valid DL. Contact: 
adavis@gallupnm.gov. Open Until Filled. 
Phone: (505) 863-1215. FAX: 505-726-2053, 
www.gallupnm.gov/jobs online application

Legal Assistant
Legal Assistant for busy NM non-profit 
children’s legal services agency. Heavy client 
contact; requires experience with Microsoft 
Office, self motivation & a strong work ethic, 
previous legal assistant experience required; 
excellent communication & organizational 
skills. Must have a sense of humor; be flex-
ible and able to multitask. Must be a team 
player; Bilingual Spanish/English strongly 
preferred. Benefits. Please email resume to 
info@pegasuslaw.org.

NEW MEXICO LAWYERS and JUDGES ASSISTANCE PROGRAM (JLAP)

Support Group

Second Monday of the month at 5:30 p.m. 
UNM School of Law, 1117 Stanford NE,  

King Reading Room in Library

(To attend by teleconference,  
dial 1-866-640-4044 and enter 7976003#)

For more information, contact  
Bill Stratvert, 505-242-6845, 

or Hilary Noskin, 505-449-7984.

Attend by 
teleconference

www.nmbar.org

mailto:ac@lightninglegal.biz
mailto:info@nmdivorcecustody.com
mailto:jjenkins@gcmlegal.com
http://www.nmmb.state.nm.us
mailto:resume01@gmail.com
mailto:adavis@gallupnm.gov
http://www.gallupnm.gov/jobs
mailto:info@pegasuslaw.org
http://www.nmbar.org
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Services Miscellaneous

Want To Purchase
Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557, 
Denver, CO 80201

Experienced Contract Paralegal
Experienced contract paralegal available for 
help with your civil litigation cases. Excellent 
references. civilparanm@gmail.com

One Month Free Rent-Offices for Rent
Looking for a spacious office that is walk-
ing distance to the courthouses? Look no 
further! Offices rent for $500 and $700 and 
are furnished. You will have access to the fol-
lowing: phone, copier, fax, conference room, 
free Internet, lounge and parking space. Call 
505-848-9190. 

Office Space

Got depos?
Busy summer coming up? Freelance court 
reporter mom has time on her hands and 
would like to work with you! Send inquiries 
to summerdepos@gmail.com.

Nurse Paralegal
Specialist in medical chronologies, related 
case analysis/research. Accurate, knowledge-
able work product. For resume, work samples, 
references: jdaniels68@gmail.com

Downtown Office Building For Lease
1001 Luna Circle. Approx 1500 sq. ft. convert-
ed casa. 4 offices, reception/secretarial area, 
restroom, kitchenette. Hardwood Floors, 
fireplace, private parking lot behind building 
and free street parking on frontage included. 
Walking distance to Courthouses and gov-
ernment buildings. $1600/month. Contact 
Ken Downes - 505-238-0324

eNews
Get Your Business Noticed!

Advertise in our email newsletter,  
delivered to your inbox every Friday. 

Contact Marcia Ulibarri,  
at 505-797-6058 or email mulibarri@nmbar.org

Benefits:
• Circulation: 8,000
• Affordable pricing
• High open/click rates
• Premium “above the fold” ad placement
• Schedule flexibility

Winner of 
the 2016 NABE 

Luminary Award 
for Excellence in 
Electronic Media

mailto:civilparanm@gmail.com
mailto:summerdepos@gmail.com
mailto:jdaniels68@gmail.com
mailto:mulibarri@nmbar.org
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We make it so easy,
you could do it blindfolded.

Private Investigations. - Service of Process - SKIP Tracing 
Special Master Sales - Civil Standby

We are a professional private investigations and compliance oriented service of process firm with 
years of experience helping attorneys.  Let our experienced team of professional private 

investigators, process servers, and Special Masters show you what we can do. 

(505) . 433 . 4576
www.ancillarylegal.support
NM Private Investigation Lic #3212

http://www.ancillarylegal.support


Business Cards • Letterhead • Envelopes • Booklets 
Brochures • Calendars • Greeting Cards • Invitations • and much more!

Quality, full-color 
printing. Local  

service with fast  
turnaround.

For more information, contact Marcia Ulibarri at 
505-797-6058 or mulibarri@nmbar.org Ask about  YOUR member discount!

DIGITAL PRINT CENTER

PRINT SERVICES FOR THE LEGAL COMMUNITY

mailto:mulibarri@nmbar.orgAsk

