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2017 Annual Meeting—Bench & Bar Conference

Inn of the Mountain Gods Resort, Mescalero « July 27-29, 2017

287 Carrizo Canyon Road, Mescalero, NM 88340
Rates start at $139.99 for a standard room (per night plus tax).
Mention your State Bar affiliation. Contact Debra Enjady, at 800-545-6040, ext. 3, or 575-464-7090.
Room reservation deadline: June 26
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Meetings Workshops and Legal Clinics

April April
26 26

Natural Resources, Energy and
Environmental Law Section Board
Noon, teleconference

27

Alternative Methods of Dispute
Resolution Committee

Noon, State Bar Center

28
Immigration Law Section Board
Noon, State Bar Center

May

2
Health Law Section Board
9 a.m., teleconference

2
Bankruptcy Law Section Board
Noon, U.S. Bankruptcy Court

3
Employment and Labor Law Section
Board, noon, State Bar Center

9
Solo and Small Firm Section Board
11 a.m., State Bar Center

9

Committee on Women and the Legal
Profession, noon, Modrall Sperling,
Albuquerque

Consumer Debt/Bankruptcy Workshop
6-9 p.m., State Bar Center, Albuquerque,
505-797-6094

26

Common Legal Issues for Senior Citizens
Presentation, 10 a.m.—noon,

Catron County Commission on

Aging Senior Center, Reserve
1-800-876-6657

26

Common Legal Issues for Senior Citizens
Presentation, 10 a.m.-noon,

Chaves County J.O.Y. Center, Roswell
1-800-876-6657

May

3

Civil Legal Clinic

10 a.m.-1 p.m., Second Judicial District
Court, Albouquerque, 1-877-266-9861

3

Divorce Options Workshop

6-8 p.m., State Bar Center, Albuquerque,
505-797-6003

15

Civil Legal Clinic

10 a.m.-1 p.m., Bernalillo County
Metropolitan Court, Albuquerque,
505-841-9817

About Cover Image and Artist: Melody Perez has traveled the West extensively studying and documenting the wild
Mustang in their natural habitat. Presenting their spirit and wild beauty in oil and watercolors she uses the arts to bring
awareness to the public of the importance of their preservation as a living symbol of our American western heritage.

View the full fine art collection at www.runninghorses.org
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Notices

Court NEws
New Mexico Supreme Court
Board of Legal Specialization
Comments Solicited

The following attorneys are applying
for certification as a specialist in the area
of law identified. Application is made
under the New Mexico Board of Legal
Specialization, Rules 19-101 through 19-
312 NMRA, which provide that the names
of those seeking to qualify shall be released
for publication. Further, attorneys and
others are encouraged to comment upon
any of the applicant’s qualifications within
30 days after the publication of this notice.
Address comments to New Mexico Board
of Legal Specialization, PO Box 93070,
Albuquerque, NM 87199.

Business Bankruptcy Law
William E. Davis

Family Law
Paulette J. Hartman
Sarah E. Bennett

Federal Indian Law
Daniel Rey-Bear
Carolyn J. Abeita

Natural Resources (Oil and Gas)
Scott S. Morgan

Sixth Judicial District Court

Judicial Applicants

Four applications were received in the
Judicial Selection office as of 5 p.m., April
13, for the Judicial Vacancy in the Sixth Ju-
dicial District Court due to the retirement
of The Honorable H.R. Quintero effective
March 24. The Sixth Judicial District Judi-
cial Nominating Commission met on April
27 at the Sixth Judicial District Court,
Grant Country Courthouse in Silver City
to evaluate the applicants for this position.
The names of the applicants in alphabetical
order are: Timothy L. Aldrich, Cynthia J.
Patterson, William Perkins and Gabor
George Zsoka.

Third Judicial District Court

Notice of Mass Reassignment

Gov. Susana Martinez has announced
the appointment of Conrad E Perea to fill
the vacancy of Division III of the Third
Judicial District Court. Effective April
24, Judge Perea will be assigned to family
court cases and domestic violence cases
previously assigned to Judge Darren M.
Kugler. Pursuant to Supreme Court Rule
1-088.1 parties who have not yet exercised

Professionalism Tip

With respect to opposing parties and their counsel:

I will consult with opposing counsel before scheduling depositions and meetings

or before rescheduling hearings.

a peremptory excusal will have 10 days
from April 24 to excuse Judge Perea.

U.S. District Court for the
District of New Mexico
Documentary Premier and Black
Tie Optional Event

The U.S. District Court for the Dis-
trict of New Mexico and the Bench &
Bar Fund Committee invite members
of the State Bar to a black tie optional
premiere of the documentary “Taming
New Mexico.” The Bench and Bar Fund
and numerous law firms have helped fund
the KNME produced film. The event will
begin at 5:30 p.m. on May 10 at the Pete
V. Domenici United States Courthouse,
333 Lomas Boulevard NW, Albuquerque,
New Mexico 87102. There will be heavy
hors d'oeuvres. Members of the bar will
also be able to receive CLE credit for the
event. To R.S.V.P,, email Corazon Events
at info@corazonevents.com. This year
marks the 18th anniversary of the Pete V.
Domenici U.S District Courthouse. An
optional black-tie event was held in 1999
at its opening. The Court and Committee
hope this year's event will be as memorable
for today's attorneys as it was in 1999.

STATE BAR NEWS

Attorney Support Groups

e May 1, 5:30 p.m.
First United Methodist Church, 4th and
Lead SW, Albuquerque (Group meets
the first Monday of the month.)

o May 8, 5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library (Group meets on the second
Monday of the month.) Teleconfer-
ence participation is now available.
Dial 1-866-640-4044 and enter code
7976003#.

e May 15, 7:30 a.m.
First United Methodist Church, 4th and
Lead SW, Albuquerque (Group meets
the third Monday of the month.)

For more information, contact Hilary

Noskin, 505-449-7984 or Bill Stratvert,

505-242-6845.

Alternative Methods of
Dispute Resolution Committee
April Committee Meeting and
Presentation

Join the ADR Committee from noon-
1:30 p.m., April 27, at the State Bar Center
for a Committee meeting and presentation
by Susan Barnes Anderson on the topic of
reflecting and reframing advanced skills
practice. The presentation will provide
real situations with real-time feedback. All
are welcome and lunch will be provided.
R.S.V.P. to Breanna Henley at bhenley@
nmbar.org.

Appellate Practice Section
June Brown Bag Lunch with
Judge Vargas

Join the Appellate Practice Section
and YLD for a brown bag lunch at noon,
June 2, at the State Bar Center with guest
Judge Julie J. Vargas of the New Mexico
Court of Appeals. The lunch is informal
and is intended to create an opportunity
for appellate judges and practitioners who
appear before them to exchange ideas and
get to know each other better. Those at-
tending are encouraged to bring their own
“brown bag” lunch. R.S.V.P. with Zach Ives
at zach@ginlawfirm.com. Space is limited.

Solo and Small Firm Section
May Presentation Features
Gov. Susana Martinez

The Solo and Small Firm Section will
host Gov. Susana Martinez from noon-1
p.m., May 9, at the State Bar Center in
Albuquerque. Gov. Martinez will speak to
State Bar of New Mexico members on any
lingering issues from the coming legislative
special session and her vision for our state
in the remainder of her second term and the
future. The Section welcomes all attorneys
and judges to its monthly speaker series.
The State Bar Center joins the Section in
hosting a complimentary luncheon from
1-2 p.m. following Gov. Martinez’ presen-
tation. Those interested in attending are
encouraged to register as soon as possible
by visiting www.nmbar.org/solos. Space is
limited and seating will be available on a
first come, first served basis.
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Public Law Section
Carolyn A. Wolf Honored as
Public Lawyer of the Year

Since 1996, the Public Law Section has
presented the annual Public Lawyer of
the Year Award to lawyers who have had
distinguished careers in public service and
who are not likely to be recognized for
their contributions. Carolyn A. Wolf has
been selected as this year’s recipient. State
Bar of New Mexico members are cordially
invited to honor Wolf at 4 p.m., April 28,
at the Capitol Rotunda in Santa Fe.

Young Lawyers Division
Volunteers Needed for Ask-a-

Lawyer Law Day Call-in Program

Volunteer attorneys in the Albuquerque
and Roswell areas are needed to provide
brief legal advice to callers from around
the state from 9 a.m.-noon on Saturday,
April 29. Volunteers should arrive at the
call-in location at 8 a.m. for orientation
and breakfast. Questions may include
the following areas of the law: family law,
landlord/tenant disputes, consumer law,
personal injury, collections and more. At-
torneys fluent in Spanish are needed. The
call-in location will be provided following
volunteer sign up. Visit www.nmbar.org/
AskALawyer for more information and to
volunteer.

UNM

Law Library

Hours Through May 13

Building & Circulation
Monday-Thursday 8 a.m.-8 p.m.
Friday 8 a.m.-6 p.m.
Saturday 10 a.m.-6 p.m.
Sunday noon-6 p.m.

Reference
Monday-Friday 9 a.m.-6 p.m.

OTHER BARs

Albuquerque Bar Association

2017 Law Day Luncheon

The Albuquerque Bar Association's
annual Law Day luncheon will be held
11:45 a.m.-1:30 p.m. (arrive at 11 a.m. for
networking) on May 2 at the Hyatt Re-
gency Albuquerque. Chief Judge Christina
Armijo will present "14th Amendment:
Transforming American Democracy." Law
Day is celebrated each year on May 1 and,

announcements

for publication in
the Bar Bulletin to

- New Mexico Lawyers
o dJud
’; I and Judges
= Assistance Program

Help and support are only a phone call away.

notices@nmbar. or g 24-Hour Helpline
by noon Mon day Attorneys/Law Students
the week prior 505-228-1948 - 800-860-4914
Judges 888-502-1289
................... www.nmbar.org/JLAP
Notice to Attorneys:

ELecTRONIC FiLING COMING TO THE
New Mexico SUPREME COURT

Beginning May 1, 2017, electronic filing and service will become available
for use on a voluntary basis for all new and pending cases in the Supreme
Court through the same Odyssey File and Serve system used in state district
courts throughout New Mexico. Paper filings will continue to be accepted by the
Supreme Court until July 1, 2017, at which time use of the electronic filing system
for all proceedings in the Supreme Court will become mandatory. The Supreme
Court order and related rule amendments authorizing electronic filing in the
Supreme Court will be published in the May 3, 2017, issue of the Bar Bulletin.
Visit the Supreme Court’s website at supremecourt.nmcourts.gov for more details.

this year, Gov. Susana Martinez has pro-
claimed May 2 as New Mexico Law Day.
Individual and table tickets and sponsor-
ships are available. For more information
about the luncheon or to register, visit
www.abgbar.org.

Women'’s Bar Association
2017 Henrietta Pettijohn

Reception

Join the Women’s Bar Association for
its annual Henrietta Pettijohn Reception
from 6-9:30 p.m., May 4, at Hotel Albu-
querque. WBA will honor Judge Wendy
York and Shona Zimmerman, Esq., as well
as present the 2017 Supporting Women in
the Law Award to the University of New
Mexico’s Office of University Counsel.
Hors doeuvres will be served and there will
be a silent auction with proceeds going to
law student bar review scholarships. Tick-

ets are $20 for students, $35 for Women’s
Bar Association members and $45 for
non-members. Visit www.nmwba.org to
purchase tickets. On-site childcare will
be provided for WBA members. Contact
Barbara Koenig at bkoenig617@gmail.com
by May 2 to R.S.V.P. for childcare.

OTHER NEws
Christian Legal Aid
Donate for a Chance to
Win Disneyland Passes

Register for a chance to win four one-
day Park Hopper Passes to Disneyland
(expiration: Nov. 14, 2018). The price is
$10 for one ticket or $30 for four tickets.
There is no limit on the number of tickets
bought. All proceeds go to New Nexico
Christian Legal Aid. Visit http://nmchris-
tianlegalaid.org/disney-passes-raftle/ to
enter.
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In the Supreme Court of the State of New Mexico
%ﬂb @2% @myaﬁwz
o @Z% 20177

Law Day began 59 years ago, with a proclamation from President Eisenhower. That first proclamation eloquently
set forth the reasons why we, as a free people, celebrate our heritage of liberty under law.

President Eisenhower noted that it was “fitting that the people of this nation should remember with pride and
vigilantly guard the great heritage of liberty, justice, and equality under law that our forefathers bequeathed
to us” Further, he said that it is “our moral and civic obligation as free [people] and as Americans to preserve
and strengthen that great heritage”

In celebrating Law Day this year, let us dedicate ourselves to the great values protected and preserved in our
Constitution.

And, at the same time, let us recognize that democracy is not static, that we must always work to improve and
perfect it. Let us seek to draw ever closer to the ideal hand carved into the woodwork above the bench of the
Supreme Court of New Mexico: “Dedicated to the Administration of Equal Justice Under Law”

Let us resolve that Law Day be an opportunity for all of us, in government and the private sector, to examine
our efforts to make equal justice a reality, and to work together to reach that goal.

For more than 100 years, Americas charitable institutions and foundations, its lawyers and its courts, and
countless others have worked to bring equal justice to as many people as possible.

Law Day 2017 is an opportune time to recognize the work of those who try to make courts accessible and
justice equal:

Legal services organizations who provide legal services to those unable to afford them;
Pro Bono Publico programs under which private lawyers accept worthy cases at no fee;
Lawyer referral programs that help people find appropriate legal services;

Court programs designed to inform the public about laws and legal procedures, provide interpreters for those
who need them, and generally make courts accessible.

We salute these efforts, but let us offer greater support to those who work daily to provide legal services to
those who most need them. Let us dedicate ourselves to improving our courts and our justice system, so that
we will truly have “justice for all”

NOW, THEREFORE, I, Charles W. Daniels, Chief Justice of the Supreme Court of New Mexico, do hereby
recognize Monday, May 1, 2017, as Law Day, and I urge the legal professionals of New Mexico to recognize
and participate in the observance of this the designated day.

DONE in Santa Fe, New Mexico, this 12th day of April, 2017.

(Ll e

Charles W. Daniels, Chief Justice
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A Message from State Bar President

Scotty A. Holloman

Dear State Bar of New Mexico Members,

With the first quarter as your State Bar President a hurried blur, I write to give you an update
on State Bar activities and remind you of some upcoming events I believe you will thoroughly
enjoy. Being a lawyer in Hobbs serving a statewide organization has some geographical chal-
lenges, but with technology as it is today, I've been able to keep my practice afloat and exercise
my official State Bar duties. This, of course, is with my sincere thanks to my law firm without
whose support, I could not do both.

Thus far for 2017, the Board of Bar Commissioners continues its commitment to financial solvency and transparency. While
the State Bar Center is now more than 20 years old, it is our greatest asset, recently valued at $3.25 million. The BBC has delib-
erately kept repairs and maintenance costs to a minimum, but the reality is we will need to begin addressing a long-term plan,
instead of the “if it ain’t broke, don’t fix it” approach we have utilized and maximized your licensing fees without an increase
in the last few years. Of course, any action would be presented to you for consideration in the annual budgeting process.

I hope you participated in the recent Compensation Survey conducted for the State Bar by Research & Polling. This informa-
tion is very useful and interesting to members and the results will be available on the State Bar’s website once it is completed.

As you may have heard, there has been significant controversy and discussion regarding the new Uniform Bar Exam and
corresponding decline in pass rates. The Committee on Diversity in the Legal Profession has done a superb job of working
with the UNM School of Law and the Board of Bar Examiners to help mentor and coach students prior to the exam. The
BBC is committed to working with the Committee to provide exam prep assistance and support.

I remain interested in and concerned about the state of legal services for poor and modest means New Mexicans. The State
Bar continues to grow its new Entrepreneurs in Community Lawyering program to train newer lawyers to be successful solo
practitioners and return to their home communities to provide legal services to those who do not qualify for traditional legal
services. The State Bar also continues to grow the IOLTA Program to support legal services.

The State Bar will host the Jackrabbit Bar Conference at the Inn at Loretto in Santa Fe, June 1-3. This is a group of bar lead-
ers from the northwestern plains and mountain west states that convene annually to network and address most of our local
needs and issues. I would be thrilled to see many of our members attend. Also, the State Bar’s Annual Meeting—Bench & Bar
Conference will be July 27-29 at the Inn of the Mountain Gods in Mescalero. We are working on securing keynote speakers
and while it will be hard to top Justice Ruth Bader Ginsburg’s visit last year, we will have plenty of enticing programs and
networking opportunities. Look for more information on these two events online at www.nmbar.org. A highlight of the An-
nual Meeting is always the Awards Program. There is still time to nominate a deserving colleague, and I hope you will do so.

I have heard from many of our members regarding concerns and issues we face as practitioners in New Mexico. The BBC
and I are always grateful to hear from you and will do our best to be of service and relevance in your practice.

Many thanks for the opportunity to be your president this year. I'll be in contact again as the year progresses, but am avail-
able to you anytime.

Sincerely,

Scotty A. Ho n

Bar Bulletin - April 26,2017 -Volume 56,No. 17 7
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Law D ay'
Call-in Program
Volunteer attorneys who can
P NEEDED BT

* Family law » Personal injury
 Landlord/tenant disputes « Collections
» Consumer law » General practice

Saturday, April 29 - 9 a.m. to noon

(volunteers should arrive at 8 a.m. for breakfast and orientation)

Albuquerque and Roswell

Volunteer attorneys will provide very brief legal advice to callers from
around the state in the practice area of their choice.
Attorneys fluent in Spanish are needed.

Earn pro bono houys! q

For more information or to volunteer,
visit www.nmbar.org/AskALawyer

@ STATE BAR

of NEW MEXICO

YOUuNG LAWYERS DivVISION
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In the Supreme Court of the State of New Mexico
May 1-5. 2017

WHEREAS, the right to a trial by jury is one of the core values of American citizenship;

WHEREAS, the obligation and privilege to serve as a juror are as fundamental to our democracy as the right
to vote;

WHEREAS, our courts depend upon citizens to serve as jurors;
WHEREAS, service by citizens as jurors is indispensable to the judicial system;
WHEREAS, all citizens are encouraged to respond when summoned for jury service;

WHEREAS, a continuing and imperative goal for the courts, the bar, and the broader community is to ensure
that jury selection and jury service are fair, effective, and not unduly burdensome on anyone; and

WHEREAS, one of the most significant actions a court system can take is to show appreciation for the jury
system and for the tens of thousands of citizens who annually give their time and talents to serve on juries.

BE IT RESOLVED that the New Mexico State Courts are committed to the following goals:
- educating the public about jury duty and the importance of jury service;
applauding the efforts of jurors who fulfill their civic duty;
ensuring that the responsibility of jury service is shared fairly by supporting employees who are called upon
to serve as jurors;
ensuring that the responsibility of jury service is shared fairly among all citizens and that a fair cross section
of the community is called for jury service including this State’s non-English speaking population;
ensuring that all jurors are treated with respect and that their service is not unduly burdensome;
providing jurors with tools that will assist their decision making; and
continuing to improve the jury system by encouraging productive dialogue between jurors and court officials.

NOW, THEREFORE, I, Charles W. Daniels, Chief Justice of the Supreme Court of New Mexico, do hereby
recognize the week of May 1 - May 5, 2017, as Juror Appreciation Week in New Mexico and encourage all state

courts in New Mexico to support the celebration of this week.

DONE in Santa Fe, New Mexico, this 17th day of April, 2017.

A A

Charles W. Daniels, Chief Justice
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Legal Education

April

26 Landlord Tenant Law 27 Settlement Agreements in
5.6 G, 1.0EP Employment Disputes and
Live Seminar, Albuquerque Litigation
Sterling Education Services, Inc. 1.0G
www.sterlingeducation.com Teleseminar
Center for Legal Education of NMSBF
27  ECL, Solo and Small Firm Business www.nmbar.org
Bootcamp Part IT of IT
3.4 G, 2.7 EP (total) 27 Annual Conference
Webcast/Live Seminar, Albuquerque 13.0G
Center for Legal Education of NMSBF Live Seminar, Santa Fe
www.nmbar.org Transportation Lawyers Association
www.translaw.org

May

1 Ahead of the Curve: Risk 5 Lawyer Ethics and Client
Management for Lawyers Development
3.0 EP 1.0 EP
Live Seminar, Santa Fe Teleseminar
Health Agencies of the West Center for Legal Education of NMSBF
www.healthagencies.com www.nmbar.org

2 Ahead of the Curve: Risk 5 Charitable Estate Planning—What
Management for Lawyers Opportunities Am I Missing?
3.0EP 25G
Live Seminar, Albuquerque Live Seminar, Santa Fe
Health Agencies of the West St. Vincent Hospital Foundation
www.healthagencies.com 505-913-5209

5 Animal Law Section Legislative 9 Undue Influence and Duress in
Roundup 2017 Estate Planning
20G 1.0G
Live Seminar, Albuquerque Teleseminar
Center for Legal Education of NMSBF Center for Legal Education of NMSBF
www.nmbar.org www.nmbar.org

5 32nd Annual Bankruptcy Year in 12 Ethics of Co-Counsel and Referral
Review (2017) Relationships
6.0G, 1.0 EP 1.0 EP
Live Replay, Albuquerque Teleseminar
Center for Legal Education of NMSBF Center for Legal Education of NMSBF
www.nmbar.org www.nmbar.org

5 Deposition Practice in Federal 17  Legislative Updates to the Probate
Cases (2016) Code
20G, 1.0EP 1.0G
Live Replay, Albuquerque Live Seminar, Albuquerque
Center for Legal Education of NMSBF Center for Legal Education of NMSBF
www.nmbar.org www.nmbar.org

5 2016 Mock Meeting of the Ethics
Advisory Committee
2.0EP
Live Replay, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

28

18

19

19

19

19

23

Diversity Issues Ripped From the
Headlines

50G, 1.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Annual Estate Planning Update
5.0G, 1.0 EP

Live Seminar, Albuquerque
Wilcox Law Firm
www.wilcoxlawnm.com

2016 Administrative Law Institute
40G,2.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

NM DWI Cases: From the Initial
Stop to Sentencing; Evaluating Your
Case (2016)

20G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Human Trafficking (2016)

3.0G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Ethics in Discovery Practice

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Drafting Gun Wills and Trusts—
and Preventing Executor Liability
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org
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Legal Education

www.nmbar.org

May

26 Living with Turmoil in the Oil
Patch: What It Means to New
Mexico (2016)

58 G, 1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

June

1-3 2017 Jackrabbit Bar Conference
7.8 G
Live Seminar, Santa Fe
State Bar of New Mexico
www.nmbar.org/nmstatebar/JBC.aspx

2 Drafting Employee Handbooks
1.0G
Teleseminar
Center for Legal Education of NMSBF
www.nmbar.org

6 2017 Ethics in Civil Litigation
Update, Part 1
1.0 EP
Teleseminar
Center for Legal Education of NMSBF
www.nmbar.org

7 2017 Ethics in Civil Litigation
Update, Part 2
1.0 EP
Teleseminar
Center for Legal Education of NMSBF
www.nmbar.org

9 Gender and Justice (2016 Annual
Meeting)
1.0 EP
Live Replay, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

9 The Disciplinary Process (2016
Ethicspalooza)
2.0EP
Live Replay, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

26

16

16

16

16

16

22

27th Annual Appellate Practice
Institute (2016)

6.4G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Reforming the Criminal Justice
System (2017)

6.0G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Avoiding Discrimination in the
Form I-9 or E-Verify (2017)

1.5G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Ethical Issues of Social Media and
Technology in the Law (2016)

1.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

The Ethics of Supervising Other
Lawyers

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Representing Victims of Domestic
and Sexual Violence in Family Law
Cases

20G

Live Seminar, Albuquerque
Volunteer Attorney Program
505-814-5038

Lawyer Ethics and Credit Cards

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

31

22

23

23

28

30

30

Ethics and Artificial Intelligence in
Law Practice Software and Tools

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Decanting and Otherwise Fixing
Broken Trusts

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Copy That! Copyright Topics
Across Diverse Fields (2016)
50G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2016 Real Property Institute
45G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

DTSA: Protecting Employer Secrets
After the New Defend Trade Secrets
Act

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Best and Worst Practices in Ethics
and Mediation (2016)

3.0G, 1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

The Rise of 3-D Technology - What
Happened to IP? (2016)

1.0G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org
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Opinions

As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals
PO Box 2008 - Santa Fe, NM 87504-2008 - 505-827-4925

Effective April 14, 2017

PUBLISHED OPINIONS

No. 33312 11th Jud Dist McKinley LR-13-7, STATE v B JAMES (affirm in part, reverse in part and remand) 4/10/2017
No. 33701 11th Jud Dist McKinley LR-13-7, STATE v B JAMES (affirm in part, reverse in part and remand) 4/10/2017
No. 34914 2nd Jud Dist Bernalillo CV-12-6141, K OAKEY v DOCTOR ON CALL (reverse and remand) 4/13/2017
UNPUBLISHED OPINIONS

No. 35350 5th Jud Dist Eddy CR-15-17, STATE v ] CAPPS (reverse and remand) 4/11/2017
No. 35653 3rd Jud Dist Dona Ana CV-14-2414, T TONG v STATE OF NM (affirm) 4/11/2017
No. 35926 2nd Jud Dist Bernalillo CV-14-3763, COMPUTER ONE v W GILSTRAP (affirm) 4/11/2017
No. 36043 13th Jud Dist Sandoval CR-14-125, STATE v A TRUJILLO (affirm) 4/11/2017
No. 35397 AD AD L188, D HUDDLESTON v TAX & REV (affirm) 4/11/2017
No. 35793 2nd Jud Dist Bernalillo DM-10-1888, C HOBSON v G HOBSON (reverse) 4/11/2017
No. 35946 1st Jud Dist Santa Fe CV-13-2666, FEDERAL NATIONAL v P LEVEY (dismiss) 4/11/2017
No. 34754  6th Jud Dist Luna CR-14-124, STATE v T YOUNG (affirm) 4/12/2017
No. 34245 13th Jud Dist Valencia LR-15-13, STATE v K MONAGHAN (dismiss) 4/12/2017
No. 35164 4th Jud Dist San Miguel CV-12-252, R ORTEGA v G GOLD (reverse and remand) 4/13/2017
No. 35440 5th Jud Dist Eddy CR-15-142, STATE v ] MORALES (affirm) 4/13/2017
No. 35982  5th Jud Dist Lea CR-14-755, CR-15-484, STATE v H VEGA (dismiss) 4/13/2017
No. 35280 2nd Jud Dist Bernalillo CV-13-6084, ] TAFOYA v ACTUAL AND PUTATIVE (affirm) 4/13/2017

Slip Opinions for Published Opinions may be read on the Court’s website:

http://coa.nmcourts.gov/documents/index.htm
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Clerk’s Certificates

From the Clerk of the New Mexico Supreme Court

Dated April 6, 2017

CLERK’S CERTIFICATE
OF ADDRESS AND/OR
TELEPHONE CHANGES

Elizabeth Ann Shields
PO Box 8128

Roswell, NM 88202
505-270-9799
elizabeth@shieldslawnew-
mexico.com

Michael W. Skarda

Silver Rock Financial LP
2425 Olympic Blvd.,

Suite 4060W

Santa Monica, CA 90404
424-371-8460 (phone & fax)
mwskarda@gmail.com

Guy Tann

Budagher & Associates
3500 Comanche Road NE,
Bldg. B

Albuquerque, NM 87107
505-881-9060
505-881-7003 (fax)
guy@budagherlaw.com

Richard Utman Jr.
1016 W. Jackson Blvd.,
Suite 202

Chicago, IL 60607
312-605-3475
utmanlaw@gmail.com

Mark J. Wurtz
Department Homeland
Security

4875 Sage Road

Las Cruces, NM 88011
575-496-7029
mwurtz3@gmail.com

Anne E. Amicarella

Office of the Colorado State
Public Defender

1300 Broadway, Suite 300
Denver, CO 80203
anne.amicarella@
coloradodefenders.us

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Michael A. Anderson
11350 W. 102nd Avenue
Westminster, CO 80021
michaelanderson66@yahoo.
com

Todd R. Braggins
Ernstrom & Dreste, LLP
925 Clinton Square
Rochester, NY 14604
585-473-3100
585-473-3113 (fax)
tbraggins@ed-llp.com

Dustin T. Brooks

Brooks Law, LLP

7005 Salem Park Drive,
Suite 100

Lubbock, TX 79424
dustin@brookslawllp.com

Hon. Joseph E. Caldwell (ret.)
Caldwell Law Firm LLC

1181 Don Bernabe Garcia Lane
El Prado, NM 87529
575-613-4295

575-613-4313 (fax)
joseph@taoslawfirm.com

Michele M. Clark

PO Box 181821

Denver, CO 80203
720-282-9209
michele@micheleclarklaw.com

Peter Ezekiel Cleek
3159 Saddlebrook Lane
Charlottesville, VA 22911
petercleek@gmail.com

Richard H. Cravens

Cravens Law LLC

2820 Central Avenue SE,
Suite F

Albuquerque, NM 87106
505-554-2079

505-508-2807 (fax)
rcravens@cravenslaw-nm.com

Audra Davie

4319 Prairie Loft Way NE
Albuquerque, NM 87111
audra.davie@gmail.com

Elizabeth N. Dean

2723 Manzano Street NE
Albuquerque, NM 87110
buffdean@gmail.com

John F. Dietz

Santo Domingo 24, Local C,
Colonia Centro

San Miguel de Allende,
Mexico 37700
512-200-1063

512-597-1666 (fax)
john@dietz.pro

Estina M. Goertz

3637 Sandalwood Drive
Land O Lakes, FL 34639
estina.goertz@hotmail.com

Allan Joseph Hisey

Law Office of Allan J. Hisey
4924 Scenic Lake Drive
Georgetown, TX 78626
505-944-2654
allan@ahisey.com

Ryan Michael Keil
3668 S. 900 E., Suite 103
Millcreek, UT 84106
kiprhyn@gmail.com

Dion Killsback

16339 Segundo Drive
Fountain Hills, AZ 85268
480-889-8990
dkillsback@rosettelaw.com

Thomas R. May

Law Office of Thomas R. May

22 Sioux Drive

Rittman, OH 44270
505-448-6697
tommaylaw@gmail.com

Morgan A. McPheeters

Kelly, Durham & Pittard, LLP

PO Box 224626

2223 W. Jefferson Blvd.
(75208)

Dallas, TX 75222
214-946-8000
214-946-8433 (fax)

mmcpheeters@kdplawfirm.com

James Edward Mitchell
1781 Camino Redondo

Los Alamos, NM 87544
jemesq@msn.com

Mary Doris
Modrich-Alvarado
National Indian Gaming
Commission

1849 C Street NW, Mailstop
#1621

Washington, DC 20240
202-418-9815
mary_modich-alvarado@
nigc.com

Lesley Jane Nash

New Mexico Gas Company
7120 Wyoming Blvd. NE,
Suite 20

Albuquerque, NM 87109
Inash@tecoenergy.com

Dustin Brian Oslick

901 Red River Street #1118
Austin, TX 78701
801-680-1778
dustyoslick@gmail.com

Andrea Waye Reynolds
Office of the State Appellate
Public Defender

322 E. Front Street, Suite 570
Boise, ID 83702
208-334-2712

208-334-2985 (fax)
areynolds@sapd.state.id.us

Lily C. Richardson

1984 E. Cornell Drive
Tempe, AZ 85283
602-350-7160
Irichardson@lcrlawoffice.com

Diana Sandoval

115 Alton Road
Nashville, TN 37205
dvsandoval@hotmail.com

Frank M. Seanez

2018 Thornberry Drive
Pittsburgh, PA 15237
seanezfrank@yahoo.com
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Clerk’s Certificates

Sally Day Trigg

PO Box 35124
Albuquerque, NM 87176
sallydtrigg@gmail.com

Robert J. Wagoner
7519 Mustang Corral Drive
Humble, TX 77338
robertjwagoner@gmail.com

Travis J. White

Cravens Law LLC

2820 Central Avenue SE,
Suite F

Albuquerque, NM 87106
505-554-2079

505-508-2807 (fax)
twhite@cravenslaw-nm.com

Courtney Emily Williams
400 Penn Plaza, Suite 1200
Roswell, NM 88201
courtney.emily23@gmail.com

Ye Zhang

4370 La Jolla Village Drive #400
San Diego, CA 92122
858-531-1003
becky.zhang@gmail.com

Meg Bailey

N.Y. State Mental Hygiene
Legal Service

5 Coates Drive, Suite 4
Goshen, NY 10924
845-476-3672
646-963-6658 (fax)

Fantina M. Becker

FMB & Associates

PO Box 3894
Albuquerque, NM 87190
505-944-6726
fantinabecker@gmail.com

Stefanie Beninato
Mediations Unlimited
PO Box 1601

Santa Fe, NM 87504
info@nmmediate.com

Karen H. Bird

Bird & Bird

3424 Carson Street, Suite 460
Torrance, CA 90503
info@birdandbirdlaw.com

Michael L. Connor

1709 Cody Drive

Silver Spring, MD 20902
michaelleeconnor@gmail.com

Jordan T. Haddad

1008 Fifth Street NW
Albuquerque, NM 87102
505-243-7843
505-242-5188 (fax)
attorneyjordanhaddad@
gmail.com

Charles V. Henry IV

Walcott, Henry & Winston, PC
200 W. Marcy Street, Suite 203
Santa Fe, NM 78501
505-982-9559

Mary Lane Leslie
Leslie Law, PC

PO Box 1568

Taos, NM 87571
575-737-0555
mll@leslielawtaos.com

Kevin Martinez

Law Offices of

Kevin Martinez, LLC

219 Ninth Street NW
Albuquerque, NM 87102
505-244-3225

888-891-2187 (fax)
kevin.martinez@wkmlaw.com

Beverly Denise Parmer
PO Box 425

Fort Collins, CO 80522
970-416-8444
beverlydparmerattorney@
comcast.net

Jose Roberto Pavon

2524 S. El Paradiso, Unit 16
Mesa, AZ 85202
azrealestatehero@gmail.com

Michael N. Zachary
Andrews Kurth Kenyon

1801 Page Mill Road, Suite 210
Palo Alto, CA 94304
650-384-4700
michaelzachary@
andrewskurthkenyon.com

James C. Ellis

http://nmsupremecourt.nmcourts.gov

Ellis & Estes Law Firm

3949 Corrales Road, Suite 230
Corrales, NM 87048
505-266-0800

505-508-1872 (fax)

Ethan Samuel Simon
Zimmerman & Simon, LLC
PO Box 40337

112 Edith Blvd. NE (87102)
Albuquerque, NM 87196
505-200-2639

505-639-4277 (fax)
ethan@zimmermansimon.com

David T. Gomez
(dgomez@nmlawgroup.com)
Carl Bryant Rogers
(cbrogers@nmlawgroup.com)
Ronald J. VanAmberg
(rvanamberg@nmlawgroup.
com)

VanAmberg, Rogers, Yepa,
Abeita & Gomez, LLP

PO Box 1447

347 E. Palace Avenue (87501)
Santa Fe, NM 87504
505-988-8879

505-983-7508 (fax)

Carolyn J. Abeita
(cabeita@nmlawgroup.com)
David R. Yepa
(dyepa@nmlawgroup.com)
VanAmberg, Rogers, Yepa,
Abeita & Gomez, LLP

1201 Lomas Blvd. NW, Suite C

mgbailey@nycourts.gov 505-982-1199 (fax) (james@ellisestes.com) Albuquerque, NM 87102
charlie@walcottlaw.com Daniel Philip Estes 505-242-7352
(daniel@ellisestes.com) 505-242-2283 (fax)
Dated April 12,2017 Hon. G. Michelle Melanie Carver Breanon Cole

CLERK’S CERTIFICATE
OF ADDRESS AND/OR
TELEPHONE CHANGES

Shenan Rae Atcitty

14913 Finegan Farm Drive
Germantown, MD 20874
202-262-7187
sratcitty@gmail.com

Larry K. Bishop

Larry K. Bishop,

Attorney at Law

PO Box 494

1601 N. Turner, Suite 209
(88240)

Hobbs, NM 88241
575-964-2261 (phone and fax)
bishoplaw123@outlook.com

Brown-Yazzie

Pueblo of Isleta Tribal Court
PO Box 729

Isleta, NM 87022
505-869-9699

505-869-9747 (fax)

Ryan Pierce Carson
National Heating and
Ventilating Co., Inc.

818 Iron Avenue SE
Albuquerque, NM 87102
505-242-5828
ryanpcarson@aol.com

California Department of
Social Services

744 P Street, MS 9-17-44
Sacramento, CA 95814
530-902-2619

Philip P. Chandler II

N.M. Children, Youth and
Families Department

104 Sixth Street

Socorro, NM 87801
575-835-2716
philip.chandler@state.nm.us

Cole Immigration Law, LLC
PO Box 775655

Steamboat Springs, CO 80477
970-846-0677
bree@steamboatimmigration.
com

Deirdre Louise Irene Ewing
Law Offices of the Public
Defender

211 N. Canal Street
Carlsbad, NM 88220
575-887-0224

575-308-0185 (fax)
deirdre.ewing@lopdnm.us
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Clerk’s Certificates

Stephen Robert Farris

1824 Silver Avenue SE
Albuquerque, NM 87106
505-554-8297
stephenfarris1824@gmail.com

Seth Reese Fullerton

Katz Herdman MacGillivray
& Fullerton PC

PO Box 250

123 E. Marcy Street,

Suite 200 (87501)

Santa Fe, NM 87504
505-946-2823

505-988-1286 (fax)
srf@santafelawgroup.com

Andoni Garrote

Office of the Thirteenth
Judicial District Attorney
711 Camino del Pueblo Sur
Bernalillo, NM 87004
505-771-7400
agarrote@da.state.nm.us

Paul Michael Gayle-Smith
Law Offices of

Paul M. Gayle-Smith

2901 S. Palm Aire Drive #401
Pompano Beach, FL 33069
575-635-2504

866-324-3783 (fax)
elawyer@gayle-smith.com

Esmeralda Rebeccah
Graham

Morris Bart LLC

601 Poydras Street, 24th Floor
New Orleans, LA 70130
504-599-3227

866-720-3924 (fax)
egraham@morrisbart.com

M. Clea Gutterson

Kerry Kiernan, PC

3208 Calle de Laura NW
Albuquerque, NM 87104
505-926-2148
mcg@kerrykiernanpc.com

Patrick J. Hart

2516 Cutler Court NE
Albuquerque, NM 87106
505-350-5658
hartpa4@gmail.com

Elizabeth Honce

Honce Law Office LLC
7800 Phoenix Avenue NE,
Suite C

Albuquerque, NM 87110
505-410-3681
877-468-1218 (fax)
ehoncelawyer@yahoo.com

Denise Hosay

26600 Mohave Road
Parker, AZ 85344
928-669-1363
928-669-6571 (fax)
dlhosayl @gmail.com

Dustin O. Jansen
Dustin Jansen Law LLC
2353 Alaska Avenue
Provo, UT 84606
505-862-9134
505-214-5883 (fax)
djansen@lawyer.com

Dixie Lynn Johnson

King & Spalding LLP

1700 Pennsylvania Avenue NW
Washington, DC 20006
202-626-8984
djohnson@kslaw.com

Hon. Craig J. La Bree

Lea County Magistrate Court
2110 N. Alto Street

Hobbs, NM 88240
575-397-3621

575-393-9121 (fax)

Calvin Lee Jr.

CJ Lee & Associates PC

2418 E. Highway 66, PMB #186
211 W. Mesa Avenue, Suite 2
Gallup, NM 87301
505-728-7799

505-905-8913 (fax)
calvin@indianlaw.mobi

Robert L. Lucero Jr.
Lucero Law, PC

6300 Riverside Plaza Lane
NW, Suite 100
Albuquerque, NM 87120
505-798-2555
robert@lucerolawpc.com

Joey Montoya

Office of the Second Judicial
District Attorney

520 Lomas Blvd. NW
Albuquerque, NM 87102
505-222-1356

505-241-1356 (fax)
jmontoya@da2nd.state.nm.us

Thomas A. Outler

Office of the Second Judicial
District Attorney

520 Lomas Blvd. NW
Albuquerque, NM 87102
505-222-1221

505-241-1221 (fax)
toutler@da2nd.state.nm.us

Sarah Canepa Pastran
Superior Court of California,
Alameda County

1221 Oak Street, Suite 260
Oakland, CA 94612
510-891-6971

Patricia Lee Payne
Civerolo, Gralow & Hill, PA
PO Box 887

20 First Plaza NW, Suite 500
(87102)

Albuquerque, NM 87103
505-842-8255
paynet@civerolo.com

Gregory S.H. Ross

The Ross Firm, LLC

PO Box 1201

216 1/2 Paulin Street (87505)
Santa Fe, NM 87504
505-469-7681
therossfirm@mac.com

Orlando A. Sandoval
Sandoval Law Firm

PO Box 27663

1020 Lomas Blvd. NW, Suite 3
(87102)

Albuquerque, NM 87125
505-246-0000

505-247-1120 (fax)
injury505@gmail.com

Pablo A. Seifert

Law Offices of

J. Douglas Compton

625 Silver Avenue SW; Suite 300
Albuquerque, NM 87102
505-830-0566

505-830-0567 (fax)
pseifert@geico.com

http://nmsupremecourt.nmcourts.gov

Karen J. Snell

211 Alamo Drive
Santa Fe, NM 87501
505-469-5560

Lisa Stark

San Diego County District
Attorney’s Office

325 S. Melrose Drive, Suite 5000
Vista, CA 92081
760-806-4040

760-806-4164 (fax)
lisa.stark@sdcda.org

Jeffrey R. Taylor

100 N. Church Street

Las Cruces, NM 88001
575-528-1672
taylor.jeffreyr@gmail.com

John Adrian Terry

The Terry Firm, LLC

PO Box 846

1917 Old Hwy. 66, Suite D-2
Edgewood, NM 87015
505-336-1290

505-281-3398 (fax)
adrian@terryfirm.net

Nancy L. Vincent

Illinois Board of Admissions
to the Bar

625 S. College

Springfield, IL 62704
217-522-5917

217-522-9327 (fax)
nvincent@ilbaradmissions.org

Stephanie M. Aldrich

1260 Pennsylvania Street #15
Denver, CO 80203
stephaniemjohnson31@
yahoo.com

Erika Anderson

The Law Offices of

Erika E. Anderson

2025 Rio Grande Blvd. NW
Albuquerque, NM 87104
505-944-9039
505-243-3534 (fax)
erika@eandersonlaw.com

Cynthia Aragon

Cynthia Aragon

Attorney at Law LLC

PO Box 36177
Albuquerque, NM 87176
505-999-1259
505-217-3539 (fax)
cindyaragonl@gmail.com
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Clerk’s Certificates

Katherine M. Barker
GEICO

901 N. Green Valley Parkway
#190

Henderson, NV 89074
702-233-9303

702-233-9343 (fax)

Alfredo Jose Bonilla

Law Offices of Manuel Solis
7063 Wheeler Court
Fontana, CA 92336
alfredo@ajbimmigration.com

Carolyn Cadena

2006 Hamilton Avenue
Austin, TX 78702
carolyn.cadena@gmail.com

Carolyn Michelle Drouin
U.S. Department of the
Interior

801 N. Quincy Street, Suite 300
Arlington, VA 22203

Lisa Marie Enfield

141 E. Palace Avenue, Suite 210
Santa Fe, NM 87501
505-501-8288 (phone and fax)
lenfield@comcast.net

Antoinette Fang
2300 Woodmoor Lane
Colleyville, TX 76034

Kim Goodman
5955 E. 10th Avenue #404
Denver, Co 80220

David Antony Graham
Graham Law Firm

PO Box 6054

Sitka, AK 99835
907-747-7140
888-600-9211 (fax)
david@grahamlawfirm.com

Jonathan M. Hill

800 Lomas Blvd. NW, Suite 100
Albuquerque, NM 87102
505-600-1305

505-243-0949 (fax)
jonathan.hill. law@gmail.com

L. Patricia Ice

PO Box 1466

Jackson, MS 39215
601-354-9355
601-968-5183 (fax)
atty_ice@outlook.com

Vincent Master

1000 E. College Blvd. #21
Roswell, NM 88201
575-637-1084
vpmasterjr@gmail.com

Margaret E. Patterson

PO Box 2018

Dennis, MA 02638
mpatterson@kfowlerlaw.com

Judith A. Patton
12803 W. Avenue #20306
San Antonio, TX 78216

Carl A. Petersen

7205 Dellwood Road NE
Albuquerque, NM 87110
yaypetey@gmail.com

Matthew A. Pullen

CRT Law & Professional
Services, LLC

6608 Gulton Court NE
Albuquerque, NM 87109
505-445-5330
505-445-5331 (fax)
mpullen@crtlawpro.com

Joanne Reuter

57 Ocean Oaks Lane

Palm Coast, FL 32137
505-980-9264
joannecreuter@outlook.com

Caroline Louise Seigel
54 1/2 Lincoln Avenue,
Suite 205

Santa Fe, NM 87501
505-603-1801
cseigellaw@gmail.com

Wayne Robert Suggett
Wayne R. Suggett

Attorney at Law, PC

201 Third Street NW, Suite 1720
Albuquerque, NM 87102
505-767-9804

505-246-0707 (fax)
wayne@suggettlaw.com

Shant Sevag Gabriel
Taslakian

Office of the Solano County
District Attorney

675 Texas Street, Suite 4500
Fairfield, CA 94533
sstaslakian@solanocounty.com

Erin Sumrall Van Soelen
121 Tanning Way

Clovis, NM 88101
575-791-3606
esvansoelen@gmail.com

Victoria Winterberg

1700 N. Zaragoza, Suite 117
El Paso, TX 79936
victoriawinterberg@yahoo.com

Mark Youakim

HCL America Inc.
330 Potrero Avenue
Sunnyvale, CA 94085

John Brendan Campbell

400 Gold Avenue SW, Suite 220
Albuquerque, NM 87102
505-715-6473

505-404-1471 (fax)
johncampbellnm@gmail.com

Hon. Neil Candelaria (ret.)
PO Box 65179
Albuquerque, NM 87193
505-514-3906
nccaec@gmail.com

Matt Cantou Clarke
Cantou Clarke Law

1322 Paseo de Peralta
Santa Fe, NM 87501
505-672-8018
505-310-2278 (fax)
mattclarkelaw@gmail.com

http://nmsupremecourt.nmcourts.gov

Dana S. Dotoli

PO Box 21646
Albuquerque, NM 87154
714-743-8001
ddotoli@yahoo.com

Beatriz V. Ferreira
1018 S. Main Street
Las Cruces, NM 88005
575-524-1140
quina99@msn.com

Martina M. Gauthier

PO Box 1272

Keshena, WI 54135
martina.gauthier.437@gmail.
com

Christina Bartosh Goodrow
Christina Bartosh Goodrow
Attorney at Law, LLC

3949 Corrales Road, Suite 205
Corrales, NM 87048
505-890-1241

505-899-4060 (fax)
christina@cbgoodrowlaw.com

Paul V. Sanchez

128 W. Second Street
Roswell, NM 88201
575-625-5368
p-sanchez@roswell-nm.gov

Matthew Urrea

Walk-in Wills, PC

2000 Carlisle Blvd. NE, Suite G
Albuquerque, NM 87110
505-903-7000
murrea@walkinwills.net

Colin L. Adams

Attorney at Law LLC

PO Box 35519

Albuquerque, NM 87176
505-268-1004

866-602-2946 (fax)
cadams@colinadamslaw.com
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Clerk’s Certificates

CLERK’S CERTIFICATE OF
ADMISSION

On April 11, 2017:

Paul D. Boross

N.M. Children, Youth and
Families Department

221 W. Llano Estacado Blvd.
Clovis, NM 88101
575-763-0014

575-763-5211 (fax)
paul.boross@state.nm.us

On April 11, 2017:

Iris T. Chung

9304 Harvey Road
Silver Spring, MD 20910
484-885-5622
itlchung@hotmail.com

Wayne T. Freeland

Wilkes & McHugh, PA.

15333 N. Pima Road, Suite 300
Scottsdale, AZ 85260
602-553-4552

602-553-4557 (fax)
wireeland@wilkesmchugh.com

On April 11, 2017:
Ron H. Moss
Winstead PC

401 Congress Avenue,
Suite 2100

Austin, TX 78701
512-370-2800
512-370-2850 (fax)
rhmoss@winstead.com

IN MEMORIAM

As of January 8, 2017:
G. Paul Dumas

16 Samantha Ct.
Peralta, NM 87042

CLERK’S CERTIFICATE OF
WITHDRAWAL

Effective April 11, 2017:
Paul Murray Giles Jr.
515 Alvarado Drive NE
Albuquerque, NM 87108

CLERK’S CERTIFICATE OF
NAME CHANGE

As of April 5,2017:

Patricio A. Herrera f/k/a
Patricio A. Tafoya

8816 Desert Rain Road NW
Albuquerque, NM 87120
505-414-6644
tafoyapa@gmail.com

CLERK’S CERTIFICATE OF
CORRECTION

A clerK’s certificate of address
and/or telephone changes dated
March 15,2017, contained a ty-
pographical error in the address
change certified for Corinne
L. Holt. The correct name and
address of record are as follows:
Corinne L. Holt

Will Ferguson & Associates
1720 Louisiana Blvd. NE,
Suite 100

Albuquerque, NM 87110
505-243-5566

505-243-5699 (fax)
corinne@fergusonlaw.com

http://nmsupremecourt.nmcourts.gov

A clerK’s certificate of address
and/or telephone changes dated
March 21, 2017, contained a ty-
pographical error in the address
change certified for Niva J. Lind.
The correct name and address of
record are as follows:

Niva J. Lind

Machol & Johannes, LLLP
4209 Montgomery Blvd. NE
Albuquerque, NM 87109
505-217-2850

505-214-5601 (fax)
niva.lind@mjfirm.com

CLERK’S CERTIFICATE
OF CHANGE TO INACTIVE
STATUS

Effective January 1, 2017:
E. Ann Strahan

440 South 6700 West
Ogden, UT 84404
801-731-7903
strahanea@gmail.com
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Recent Rule-Making Activity

As Updated by the Clerk of the New Mexico Supreme Court

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Effective April 26, 2017

PENDING PROPOSED RULE CHANGES OPEN
FOR COMMENT:

There are no proposed rule changes currently open for comment.

RECENTLY APPROVED RULE CHANGES
SINCE RELEASE OF 2017 NMRA:

Effective Date

Rules of Civil Procedure for the District Courts

1-079  Public inspection and
sealing of court records 03/31/2017
1-131  Notice of federal restriction on right to possess

or receive a firearm or ammunition 03/31/2017

Rules of Civil Procedure for the Magistrate Courts

2-112  Public inspection and sealing of

court records 03/31/2017

Rules of Civil Procedure for the Metropolitan Courts

3-112  Public inspection and sealing of

court records 03/31/2017

Civil Forms

4-940  Notice of federal restriction on right to possess

or receive a firearm or ammunition 03/31/2017
4-941 Petition to restore right to possess or receive a

firearm or ammunition 03/31/2017

Rules of Criminal Procedure for the
District Courts

5-123  Public inspection and sealing of

court records 03/31/2017
5-615  Notice of federal restriction on right to receive

or possess a firearm or ammunition 03/31/2017

Rules of Criminal Procedure for the Magistrate Courts

6-114  Public inspection and sealing of

court records 03/31/2017
6-207  Bench warrants 04/17/2017
6.207.1 Payment of fines, fees, and costs 04/17/2017

Rules of Criminal Procedure for the Metropolitan Courts

7-113  Public inspection and sealing of

court records 03/31/2017
7-207  Bench warrants 04/17/2017
7-207.1 Payment of fines, fees, and costs 04/17/2017

Rules of Procedure for the Municipal Courts

8-112  Public inspection and sealing of

court records 03/31/2017
8-206  Bench warrants 04/17/2017
8-206.1 Payment of fines, fees, and costs 04/17/2017

Criminal Forms

9-515  Notice of federal restriction on right to possess

or receive a firearm or ammunition 03/31/2017

Children’s Court Rules and Forms

10-166  Public inspection and sealing of

court records 03/31/2017

Rules of Appellate Procedure

12-314  Public inspection and sealing of

court records 03/31/2017

To view all pending proposed rule changes (comment period open or closed), visit the New Mexico Supreme Court’s
website at http://nmsupremecourt.nmcourts.gov. To view recently approved rule changes, visit the New Mexico Compilation
Commission’s website at http://www.nmcompcomm.us.
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AIMEE BEVAN
O’FRIEL AND LEVY, P.C.
Santa Fe, New Mexico

BARRY GREEN
LAW OFFICE OF BARRY GREEN
Santa Fe, New Mexico
for Appellee

ROSS L. CROWN
LEWIS ROCA ROTHGERBER
CHRISTIE LLP
Albuquerque, New Mexico

Certiorari Granted, December 19, 2016, No. S-1-SC-36181
From the New Mexico Court of Appeals
Opinion Number: 2017-NMCA-016
No. 33,618 (filed October 17, 2016)

CRAIG BEAUDRY,
Plaintiff-Appellee,

FARMERS INSURANCE EXCHANGE, TRUCK INSURANCE EXCHANGE,
FIRE INSURANCE EXCHANGE, MID-CENTURY INSURANCE COMPANY,
FARMERS NEW WORLD LIFE INSURANCE COMPANY, FARMERS INSURANCE
COMPANY OF ARIZONA, LANCE CARROLL, and CRAIG ALLIN,
Defendants-Appellants,
and
FARMERS GROUP, INC., TOM GUTIERREZ, and CHRISTOPHER KERR,
Defendants.

APPEAL FROM THE DISTRICT COURT OF SANTA FE COUNTY
SARAH M. SINGLETON, District Judge

STEVEN J. HULSMAN
KRISTINA N. HOLMSTROM
LEWIS ROCA ROTHGERBER

CHRISTIE LLP
Phoenix, Arizona

RAOUL D. KENNEDY
JAMES P. SCHAEFER
SKADDEN, ARPS, SLATE, MEAGHER
& FLOM LLP
Palo Alto, California
for Appellants

ERIC R. BURRIS
NURY H.YOO
BROWNSTEIN HYATT FARBER
SCHRECK, LLP
Albuquerque, New Mexico
for Amicus Curiae Association of
Commerce and Industry of New
Mexico

Opinion
Jonathan B. Sutin, Judge

{1} Plaintiff Craig Beaudry received
substantial compensatory and punitive
damages jury verdicts on his claim of
prima facie tort against various Farmers

Insurance companies (the Companies)’
and two Farmers employees, Lance Carroll
and Craig Allin (altogether, Defendants).
At trial, Plaintiff proved that, in terminat-
ing his insurance agent agreement (the
Agreement), Defendants intended to harm
and actually harmed Plaintiff with malice
and without justification. Defendants’ ap-

peal asserts that the district court erred as
a matter of law in submitting prima facie
tort to the jury because termination of the
Agreement was determined by the district
court to be lawful and authorized under
the terms of the Agreement. Defendants
also attack the punitive damages award as
unconstitutional.

{2} The approaches of the parties diverge
significantly. Defendants treat the factual
detail of their proved malicious, inten-
tionally harmful conduct in terminating
the Agreement as irrelevant as a matter of
law, whereas Plaintiff focuses heavily on
that conduct as the underlying appropriate
basis for application of prima facie tort.
Defendants represent that, based on their
global legal research, “[u]pholding the ver-
dict [in this case] would make this Court
the first appellate tribunal in America to
hold that prima facie tort can be used on a
contract termination expressly authorized
by the contract itself” Plaintiff interprets
New Mexico case law as permitting the
application of prima facie tort in the cir-
cumstances under which Defendants’ ter-
mination of the Agreement was expressly
authorized by a for-cause termination
provision in the Agreement.

{3} As this Opinion lays out, how this
case was tried by the parties is a crucial
and compelling consideration in how the
author of this Opinion (referred to hereaf-
ter in the first person) decides Defendants’
issues on appeal. I hold that, under the
particular manner in which this case was
tried, prima facie tort was properly sent to
the jury, and the majority affirms the judg-
ment and the orders denying Defendants’
post-trial motions for judgment as a mat-
ter of law. The majority also holds that the
jury’s award of punitive damages was not
unconstitutional and affirms the award.
BACKGROUND

A. Defendants’ Presentation of Facts

{4} In conformity with their approach that
purely legal issues are to be addressed and
decided, Defendants limit their presenta-
tion of the facts to the few that relate to
the Agreement and that bear upon the
appellate issues, the majority of which I
quote here from Defendants’ briefin chief.
{5} “[Plaintiff] was an insurance agent
who contracted to sell insurance policies
on behalf of the Companies under [the]
... Agreement[.] . .. Lance Carroll con-
tracted with the Companies to be a District
Manager for the territory that included

1 Farmers Insurance Exchange, Truck Insurance Exchange, Fire Insurance Exchange, Mid-Century Insurance Company, Farmers
New World Life Insurance Company, and Farmers Insurance Company of Arizona.
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[Plaintiff’s] agency. . . . Craig Allin served
as the Companies’ State Director in New
Mexico” “The Agreement specified that
[Plaintiff] was an ‘independent contrac-
tor The Agreement obligated [Plaintiff]
to ‘submit to the Companies every request
or application for insurance for the classes
and lines underwritten by the Companies
and eligible in accordance with their Rules
and Manuals’ It further provided that, ‘[a]ll
business acceptable to the Companies and
written by the Agent will be placed with
the Companies, and that the Agent must
‘servic[e] all policyholders of the Compa-
nies in such a manner as to advance the
interests of the policyholders, the Agent
and the Companies. The Agreement was
terminable upon three months[] written
notice and terminable for specified rea-
sons on thirty days[] written notice. One
of the specified reasons was ‘[s]witching
insurance from the Companies to another
carrier!”

{6} “From 2000 through 2011, [Plaintiff]
operated an insurance agency in Taos,
[New Mexico,] selling policies to the
Companies’ policyholders pursuant to
the Agreement. One of those policyhold-
ers was Moises Martinez. In September
2010, [Plaintiff]* placed one of Martinez’s
policies with a rival carrier, i.e., CNA.
[Defendants] investigated and concluded
that [Plaintiff’s] agency had breached
the Agreement. [Defendants] elected to
terminate the Agreement in accordance
with the Companies’ policy of terminating
agents who place eligible business outside
the Companies” “By letter dated February
1,2011, the Companies notified [Plaintiff]
that the Agreement would be terminated
effective March 5, 2011. The termination
date was later changed to March 24, 2011.
[Plaintiff], therefore, received [fifty-one]
days[] notice of his termination—well
in excess of the [thirty] days required
for termination based on a breach of the
Agreement” “[Plaintiff’s] termination
was considered by a Termination Review
Board and ultimately upheld by the Com-
panies.”

B. Plaintiff’s Presentation of Facts

{7} In stark contrast, in his answer brief,
Plaintiff recites approximately twenty-
one pages of facts covering, in detail,
everything that went to the jury on his
prima facie tort claim, including proof
of malicious intent to harm him, actual

and significant harm to him, improper,
offensive, and unfair means employed by
various Farmers’ employees, absence of
justification, and compensatory damages.
According to Plaintiff, despite his stel-
lar record as an agent, his contract was
terminated after he complained to his
supervisor, Carroll, and his supervisor’s
supervisors about a fellow agent who was
“poaching” clients. Additionally, Plaintiff
states that by terminating the Agreement,
Carroll and Allin profited financially and
in job security by terminating Plaintiff and
distributing the policies previously held
at Plaintiff’s agency. Among many other
details, Plaintiff outlines broken promises
Defendants made to Plaintiff, including
Defendants’ assurance that his hard work
would pay off and that only “deadbeat”
agents were terminated. Plaintiff admits
that his employee mistakenly and tempo-
rarily transferred a Farmers policy to an-
other company, but explains that the error
was quickly remedied. This error occurred
at a time when the agency was stressed
due to the absence of Plaintiff’s wife, Dee,
who handled operations at the agency,
but who had lost both kidneys and was
forced to relocate to Denver for intensive
treatment. Despite his having corrected
the mistake quickly, Plaintiff states that he
was ambushed, that his termination was
engineered, and that he was never given
a full opportunity to explain the situation
either before his termination or after. He
describes feelings of shock, betrayal, and
depression. It is a given, based on the jury
verdict, that the facts Plaintiff presented
showed the termination of Plaintiff’s
agency was based on unjustifiable mo-
tives, including actual and malicious
intent to harm Plaintiff, greed, personal
self-interest, and retribution. In their reply
brief, Defendants characterize Plaintiff’s
factual presentation as “irrelevant” and
as “a skewed version of the record in an
attempt to garner sympathy and divert
attention from the fatal legal defects in his
prima facie tort claim.”

{8} Based on the record, the majority
treats the facts as provided in Plaintiff’s
answer brief as established and uncon-
trovertible. In considering the elements
of prima facie tort, the jury obviously
believed enough of Plaintiff’s extensive
factual detail to conclude that the elements
were satisfied.

C. Procedural

{9} Plaintiff’s operative complaint set out
eight claims for relief sounding in contract
and tort: “tortuous[?®] interference with
contract”; “tortuous interference with
prospective contractual relations”; breach
of contract; breach of the covenant of
good faith and fair dealing; conspiracy;
intentional infliction of emotional distress;
prima facie tort; and violation of the New
Mexico Insurance Code. Presumably,
these claims were set out because Plaintiff
believed that each of the eight claims stated
a claim upon which relief could be granted.
Plaintiff also sought punitive damages.
{10} During the course of litigation,
Defendants filed numerous dispositive
motions, including a motion for summary
judgment on what Defendants charac-
terized as Plaintiff’s claim for wrongful
termination of the Agreement. In this
motion, Defendants sought a ruling that
the termination of the Agreement was
authorized under the terms of the Agree-
ment, and thus, Plaintiff’s claims for
breach of contract, breach of the implied
covenant of good faith and fair dealing,
and any other claim “premised in whole
or [in] part on wrongful termination of
the Agreement” should be dismissed. In
response, Plaintiff argued that genuine is-
sues of material fact existed as to whether
“Defendants legitimately fired [Plaintiff]
for breach of contract” Plaintiff’s argu-
ment in opposition primarily focused on
the question of whether he could be found
to have breached the Agreement, and
thus be subject to termination, when his
employee switched an insured’s policy in
violation of Plaintift’s instructions. Plain-
tiff also argued that there were “disputes of
fact on whether Defendants actually fired
[Plaintiff] for breaching his contract” and
that Defendants” “inconsistent reasons” for
terminating Plaintiff created “a reasonable
inference that the reasons were bogus|[.]”
{11} Thedistrict court granted Defendants’
motion “on the issue of breach of contract
regarding the termination” and concluded
that “the contract was properly terminated”
because it was undisputed that an existing
insured’s policy was moved to another
insurer in violation of the Agreement and
because the district court concluded that
Plaintiff bore the responsibility of his em-
ployee’s breach. Plaintift did not appeal the
district court’s decision and order, and the

2 The record indicates that Plaintift’s employee, April Granger, placed the policy with CNA.
3 Although “tortuous” (i.e., complicated or complex) may be the proper term to describe this case, it is clear Plaintiff meant “tor-

tious” (i.e., causing a tort).
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parties appear to have agreed that, in ad-
dition to dismissing the breach of contract
claim, the decision and order also dismissed
the breach of the implied covenant of good
faith and fair dealing claim.

{12} The only claims for relief ultimately
presented to the jury were (1) conspiracy
by individual defendants to commit prima
facie tort, and (2) prima facie tort commit-
ted by all defendants as to the termination
of the Agreement. The remainder of the
claims for relief were either dismissed
by the district court based on the court’s
determination that the claims were not
meritorious or were dismissed when Plain-
tiff chose not to pursue the claims because
he felt those claims were not viable given
certain rulings by the court.

{13} The jury found against Plaintiff on
the conspiracy claim but found in favor
of Plaintiff on the prima facie tort claim,
awarding $1 million in compensatory
damages and $2.5 million in punitive dam-
ages. Post trial, Defendants filed a renewed
motion for judgment as a matter of law,
on the ground that the prima facie tort
claim was legally deficient, and a renewed
motion for judgment as a matter of law or
for a new trial because the prima facie tort
claim was not supported by the evidence.
In addition, Defendants filed a motion
to vacate or remit the punitive damages
award. The district court denied all three
post-trial motions.

{14} Defendants appeal asserting that
(1) the prima facie tort claim evaded the
stringent requirements of multiple estab-
lished doctrines of law; (2) Plaintiff failed
as a matter of law to satisty at least four of
the five essential elements of prima facie
tort; (3) affirmance of the judgment would
mean that parties who properly perform
their contracts face greater exposure than
those who breach them; and (4) the puni-
tive damages award is unconstitutional.*
D. Prima Facie Tort Law in New Mexico
{15} I preface discussion of the issues
and the analysis with a brief introduction
to pertinent prima facie tort law in New
Mexico. These cases and some additional
ones will be discussed in this Opinion as
needed and as I address the parties” legal
arguments.

{16} Prima facie tort became part of our
common law with its adoption in 1990 in

Schmitz v. Smentowski, 1990-NMSC-002,
109 N.M. 386, 785 P.2d 726. Schmitz sets
out the following four elements that are
required to establish a prima facie tort
claim: (1) an intentional, lawful act by
the defendant; (2) an intent to injure the
plaintiff; (3) injury to the plaintiff, and;
(4) the absence of justification or insuf-
ficient justification for the defendant’s
acts. Id. € 37. The Schmitz Court molded
the doctrine from mixtures of New York
and Missouri case law and the Restate-
ment (Second) of Torts § 870 (Am. Law
Inst. 1979). Schmitz, 1990-NMSC-002, €9
35-48. “To constitute a prima facie tort,
the tort-feasor must act maliciously, with
the intent to cause injury, and without jus-
tification or sufficient justification.” Id. €
45; see also Restatement (Second) of Torts
§ 870 cmt. e (indicating that “injury . . .
means that the harm must be to a legally
protected interest of the plaintiff”). “[I]t
need not be shown that the act was solely
intended to injure plaintiff” Schmitz,
1990-NMSC-002, ¢ 47. “[I]f a defendant
offers a purpose other than the motiva-
tion to harm the plaintiff as justification
for his actions, that justification must be
balanced to determine if it outweighs the
bad motive of the defendant in attempting
to cause injury.” Id. € 46. In assessing that
motive, “the intent [is to] be balanced to
determine if the activity was beyond the
bounds of what society should tolerate”
Id. ¢ 57. This balancing test has since
been applied in a number of cases. See,
e.g., Portales Nat’l Bank v. Ribble, 2003-
NMCA-093, 99 3, 10, 134 N.M. 238, 75
P.3d 838 (employing the balancing test
and finding that there were genuine issues
of material fact that precluded summary
judgment); Martinez v. N. Rio Arriba Elec.
Coop., Inc., 2002-NMCA-083, €6 26-31,
132 N.M. 510, 51 P.3d 1164 (reversing a
jury verdict based on prima facie tort after
considering the factors, concluding that
none of the plaintift’s proof taken alone
or together “[rose] to the level of both
behavior and injury that is envisioned
by the theory of prima facie tort[,]” and
holding that the plaintiff “did not have an
actionable claim for prima facie tort”);
Beavers v. Johnson Controls World Servs.,
Inc. (Beavers 1), 1995-NMCA-070, 49 20-
22,120 N.M. 343,901 P.2d 761 (balancing

the factors and determining that, under
the facts, the plaintiff’s claim “passed the
threshold of a submissible prima facie
tort” claim).

{17} Further, Schmitz states that “prima
facie tort may be pleaded in the alternative;
however, if at the close of the evidence,
[the] plaintiff’s proof is susceptible to
submission under one of the accepted
categories of tort, the action should be
submitted to the jury on that cause and
not under prima facie tort” 1990-NMSC-
002, ¢ 48. This is because “double recovery
may not be maintained, and the theory
underlying prima facie tort—to provide
[a] remedy for intentionally committed
acts that do not fit within the contours
of accepted torts—may be furthered,
while remaining consistent with modern
pleading practice” Id. In recognizing the
limits of prima facie tort, Schmitz states
that “prima facie tort should not be used
to evade stringent requirements of other
established doctrines of law”” Id. ¢ 63. This
limitation has been recognized, restated,
and reformulated at various times by this
Court. See, e.g., Healthsource, Inc. v. X-Ray
Assocs. of N.M., 2005-NMCA-097, € 35,
138 N.M. 70, 116 P.3d 861 (stating that
“prima facie tort should not lie when the
pleaded factual basis is within the scope
of an established tort” and affirming the
rationale that “a prima facie tort claim
may not be used as a means of avoiding
the more stringent requirements of other
torts”); Bogle v. Summit Inv. Co., 2005-
NMCA-024, €4 21-24, 137 N.M. 80, 107
P.3d 520 (reversing a prima facie tort
judgment because, although the plaintiff
was unable to establish a claim under
intentional interference with contract,
intentional interference with contract
was the appropriate claim to bring, and
thus “existing causes of action provided
reasonable avenues to a remedy for the
asserted wrongful conduct”); Ribble, 2003-
NMCA-093, 46 11-12 (recognizing the re-
quirement that “prima facie tort should not
be used to evade stringent requirements
of other established doctrines of law[,]”
but determining that prima facie tort was
appropriate because no other accepted
tort was pursued (alteration, internal
quotation marks, and citation omitted));
Stock v. Grantham, 1998-NMCA-081, €9

4 Although one of Defendants” post-trial motions questioned the sufficiency of the evidence to support Plaintift’s prima facie
tort claim and in the notice of appeal Defendants purport to appeal the order denying that motion, in their briefs and during oral
argument on appeal Defendants focus primarily on their legal argument, and Defendants explicitly stated during oral argument that
their appeal is not a sufficiency of the evidence appeal. Because Defendants chose to focus on legal arguments and did not continue
to argue that there was insufficient evidence, I narrow the review accordingly.
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38-39,125 N.M. 564, 964 P.2d 125 (holding
that dismissal of the plaintift’s prima facie
tort claim was proper because “[t]he only
function of the claim of prima facie tort
in [the plaintiff’s] complaint [was] to es-
cape possible restrictions imposed on the
torts of intentional infliction of emotional
distress and interference with entitlement
to unemployment compensation”). Prima
facie tort is not “a catch-all alternative for
every action that cannot stand on its own
legs,” and courts must consider whether a
prima facie tort claim is “merely duplica-
tive” of some other claim. Hagebak v. Stone,
2003-NMCA-007,99 27,29, 133 N.M. 75,
61 P.3d 201 (internal quotation marks and
citation omitted).

DISCUSSION

A. Standard of Review

{18} Under Defendants’ pure as-a-
matter-of-law approach as to the propriety
of prima facie tort, de novo is the proper
standard of review. Apodaca v. AAA Gas
Co.,2003-NMCA-085, 9 15, 134 N.M. 77,
73 P.3d 215 (“Questions of law require de
novo review.’). Additionally, the appellate
courts review the punitive damages award
de novo. Aken v. Plains Elec. Generation &
Transmission Coop., Inc.,2002-NMSC-021,
€917-19, 132 N.M. 401, 49 P.3d 662 (stat-
ing that appellate courts review de novo
the constitutionality of a punitive dam-
ages award by “mak[ing] an independent
assessment of the record”).

B. Introductory Setting

{19} Before addressing Defendants’
specific arguments, it is important to un-
derscore the difficulty of this appeal both
conceptually and under the particular cir-
cumstances of this case. This appeal shows
how the uncertainties and incongruities of
prima facie tort can create trial and appel-
late conundrums.

{20} First, under New Mexico law, an es-
sential element of prima facie tort is that
the wrongdoer’s conduct must be lawful.
See Schmitz, 1990-NMSC-002, € 37. That
element was arguably proved in this case
given that the district court concluded the
termination of the Agreement was proper
under an express for-cause provision in the
Agreement. The “lawfulness” element ex-
poses analytical tension between tort and
contract law—a tension that seems logi-
cally irreconcilable when a contract ter-

mination, deemed lawful under contract
principles, must necessarily at the same
time be an unlawful contract termination
in prima facie tort. This case shows how
problematic a case can be when it involves
termination of a contract that implicates
both contract and tort claims for relief.
{21} Second, how and when prima facie
tort can properly be applied suffers from
a lack of clarity in our case law. There
exists an inherent tension between the
recognition of prima facie tort as a valid
tort claim that can be alternatively pleaded,
on the one hand, and the strict require-
ments imposed on application of the tort,
including that the tort cannot be used
to evade established doctrines of law, on
the other hand. This tension, as to when
prima facie tort ought to be submitted
to a jury and when it should not because
it evades other established doctrines of
law, is highlighted and evidenced by the
fact that the three panel members have
significantly different views on how this
appeal should be decided. This tension is
palpable in the present case where Plaintiff
may have had a viable contract claim had
he properly pleaded and pursued that
claim, and where application of a prima
facie tort claim could have been shown
to be evasive had the parties litigated the
case differently. Although not specifically
highlighted by either party on appeal, that
inherent tension has been exacerbated
by our case law, which does not clarify
when and under what circumstances (1)
a doctrine of law is established, and (2)
an established doctrine of law is to be
considered one that cannot be evaded by
the application of prima facie tort.

{22} For example, in one instance, this
Court held that the existence of an es-
tablished, but ultimately unproved, claim
prohibited submission of prima facie tort
to the jury. See Bogle, 2005-NMCA-024,
€9 22-24 (concluding that prima facie tort
was prohibited because the plaintiff’s in-
tentional interference with contract claim,
although ultimately not meritorious, was
appropriate and thus “existing causes of
action provided reasonable avenues to a
remedy for the asserted wrongful con-
duct”). In another instance, this Court held
that a plaintift’s decision not to pursue an
established tort claim and the defendant’s

failure to identify a duplicative claim under
an accepted category of tort claims, meant
that prima facie tort could proceed to the
jury. See Ribble, 2003-NMCA-093, ¢ 11-
12 (concluding that the plaintiff’s prima
facie tort claim was appropriate because no
other accepted tort was pursued, although
another accepted tort claim was pleaded).
The lack of clarity as to the parameters of
prima facie tort gives rise to a number of
unanswered questions: Should a prima
facie tort claim be submitted to a jury if
there is some established duplicative claim
that exists but was not pleaded? What if
a duplicative claim was pleaded but dis-
missed? Does it matter if the duplicative
claim was pleaded but dismissed on the
merits, as opposed to dismissed for failure
to state a claim upon which relief can be
granted? Although I do not address all of
these questions in this Opinion, this case
nevertheless brings these tensions to the
surface.

{23} Third, the manner in which this case
was tried in district court, coupled with
all of the aforementioned tensions, forces
a result with which I am not particularly
comfortable and results in an opinion that
will likely be of little value to future parties
seeking to resolve whether prima facie
tort is appropriate. As stated in the proce-
dural section of this Opinion, the district
court dismissed many of Plaintift’s tort
and contract claims, including Plaintiff’s
breach of contract claim and breach of the
implied covenant of good faith and fair
dealing claim based on the court’s ruling
that the termination of the Agreement
was proper and authorized.” As a result of
that order regarding the appropriateness
of the termination, and without objection
by Defendants, Plaintiff did not believe
that his remaining contract-related or
tort claims were viable and decided not
to pursue those claims. Thus, by the time
the case went to trial, there were no other
tort or contract claims being pursued by
or available to Plaintiff that could address
the malicious termination carried out by
Defendants.

{24} 1 note that there exist differences
within the panel in regard to the manner
in which this case was tried. The Dissent,
which seeks reversal, says that the manner
in which the case was tried is “hardly the

5 As stated in the procedural section of this Opinion, the parties apparently agreed that the order, which concluded that the
termination was authorized, dismissed the breach of contract claim as well as the breach of the implied covenant of good faith and
fair dealing claim. I will explore this interpretation in more detail later in this Opinion, however, for narrative clarity, it is noted here
that the parties believe that the court’s order disposed of both contract-related claims as they pertain to wrongful termination, and

neither party appealed that order.
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fault of Defendants.” Dissent infra § 94. The
Special Concurrence “see[s] no reason to
second-guess the parties’ litigation strat-
egy[,]” Sp. Con. infra € 66, and concludes
that “[t]here is nothing to be gained and
much to be lost” by second guessing the
manner in which the case was tried. Sp.
Con. infra € 81. In view of the differences
within the panel as to the proper application
of prima facie tort and the unfortunate cir-
cumstance that viable, established contract-
related theories of unlawful termination
escaped the attention of the parties and ap-
parently the court, I prefer to highlight the
problems, uncertainties, and ambiguities
stemming from the application of prima
facie tort, and prefer to pointedly limit its
application to the facts and circumstances
of how this case was tried.

{25} Understanding that this case re-
quires resolution despite the problems,
uncertainties, and incongruities in the
application of prima facie tort, I proceed
to discuss why the majority affirms the
district court’s submission of prima facie
tort to the jury under the circumstances
here. I view this Opinion as laying the
groundwork for our Supreme Court to
establish more clarity as to the appropriate
application of prima facie tort.

C. Defendants’ Approaches

{26} 1 see Defendants’ prima facie tort
arguments on appeal as falling within
three categories: doctrinal, element-based,
and policy-oriented, each presenting
purely legal issues. Defendants’ first ar-
gument—that Plaintiff’s prima facie tort
claim evaded the stringent requirements
of multiple established doctrines of law—
focuses on the fundamental doctrinal dif-
ferences between contract law and tort law.
Defendants’ second argument focuses on
the alleged inability of Plaintift to meet the
elements of prima facie tort in light of the
district court’s ruling that the contract was
properly terminated. Finally, Defendants’
third argument appeals to the practical and
policy concerns associated with applying
prima facie tort to conduct governed by
and lawful under contract law. Each argu-
ment is examined in turn.®

1. Defendants’ Doctrinal Approach
{27} Defendants first attack the applica-
tion of prima facie tort in this case on the

ground that allowing the claim impermis-
sibly evades stringent requirements of
established doctrines of law, as warned
against by Schmitz. Within this point,
Defendants contend Plaintiff evaded the
following doctrines: (1) tort law is based
on instances of breach of a legal duty and
not on breach of a contractual duty; (2)
tort law does not override the right not to
contract with others, regardless of motive;
(3) tort law cannot be used to rewrite con-
tracts; and (4) tort remedies are not avail-
able to remedy the breach of the covenant
of good faith and fair dealing. I do not find
Defendants’ arguments convincing given
the circumstances of this case.

{28} First, Defendants assert that torts
provide remedies for the breach of duties
that arise by law, but torts do not create
legal duties. Defendants point out that
this “established doctrine” was alluded to
in Schmitz, which stated that prima facie
tort “provides a remedy for plaintiffs who
have been harmed by a defendant’s inten-
tional and malicious acts that fall outside
of the rigid traditional intentional tort cat-
egories.” Schmitz, 1990-NMSC-002, € 35.
Defendants further point to New Mexico
case law that “[c]ourts have long followed
the rule that the difference between a
tort and contract action is that a breach
of contract is a failure of performance of
a duty arising or imposed by agreement;
whereas, a tort is a violation of a duty
imposed by law?” Kreischer v. Armijo, 1994-
NMCA-118, € 6, 118 N.M. 671, 884 P.2d
827 (alteration, internal quotation marks,
and citation omitted); see also Cottonwood
Enters. v. McAlpin, 1991-NMSC-044, ¢
11, 111 N.M. 793, 810 P.2d 812 (stating
that “the tort of negligence must be based
upon a duty other than one imposed by
the contract”). Based on the distinction
between a legally imposed duty and a
contractually imposed duty, Defendants
argue that the gravamen of Plaintiff’s
prima facie tort claim was the breach of a
contractual duty by Defendants, namely,
the wrongful termination of the Agree-
ment, not breach of a separate legal duty.
Defendants note that the claim was sub-
mitted to the jury based on Defendants’
termination of the Agreement, not on any
duty imposed by law separate from the

obligations described in the Agreement.
Thus, Plaintiff “never identified—much
less established—a duty created by law (as
opposed to one created solely by contract)
that [Defendants] breached” with regard to
the act of terminating the Agreement.
{29} Defendants then turn to Schmitz.
According to Defendants, nothing in
Schmitz suggests that prima facie tort
applies to conduct that is authorized by
contract. Defendants argue that Schmitz
instead stands for the propositions that
the conduct complained of cannot fit into
any other established tort category, must
fall outside of the rigid traditional tort
categories, and cannot be used to evade
stringent requirements of other established
doctrines of law, including the employ-
ment at-will doctrine. Defendants then
argue that Schmitz was based on author-
ity from jurisdictions that have held that
prima facie tort does not apply to conduct
that is expressly authorized by contract.
Specifically, Defendants rely on cases from
New York and Missouri that have held that
prima facie tort does not apply to wrongful
termination claims in at-will employment
scenarios and argue that malicious exercise
of a contractual right is generally not an
actionable claim. Defendants contend
that Schmitz was formulated from trac-
ing the development of prima facie tort
in New York and Missouri, see Schmitz,
1990-NMSC-002, €6 35-48, and that the
highest courts in these states have held that
prima facie tort does not apply to wrongful
termination claims by at-will employees.
Defendants rely on Dake v. Tuell, 687
S.W.2d 191, 192 (Mo. 1985) (en banc),
which held that discharged at-will employ-
ees cannot sue for wrongful discharge by
“cloaking their claims in the misty shroud
of prima facie tort” Defendants also rely on
Murphy v. American Home Products Corp.,
448 N.E.2d 86,91 (N.Y. 1983), which held
that the prima facie tort doctrine cannot be
used to circumvent the at-will employment
doctrine.

{30} Defendants attempt to attach to
this argument line a logical progression
from Vigil v. Arzola, 1983-NMCA-082, ¢
17, 102 N.M. 682, 699 P.2d 613, revd on
other grounds by 1984-NMSC-090, 101
N.M. 687, 687 P.2d 1038, which held that

6 Defendants’ arguments are supported by and expanded upon in an Amicus Curiae brief filed by the Association of Commerce
& Industry of New Mexico (ACI). ACI states three points in its appellate brief as to application of prima facie tort: (1) “creates ambi-
guity and unpredictability in contractual relations, upending long-established business principles and expectations”; (2) “contradicts
existing bodies of substantive law”; and (3) “creates a hostile business environment in New Mexico for individuals and businesses,
and thereby stifles economic growth and investment[.]” Because ACI’s points largely duplicate Defendants’ arguments on appeal, the

points are not addressed in this Opinion.
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the at-will employment “rule rests upon
the concept of freedom of contract” and
has been described “as permitting an
employer to discharge, for good cause,
for no causel[,] or even for cause morally
wrong, without thereby being guilty of
legal wrong” (Internal quotation marks
and citation omitted.)” Defendants support
this theme by tracing the Missouri cases
of Lundberg v. Prudential Insurance Co. of
America, 661 S.W.2d 667 (Mo. Ct. App.
1983), and Porter v. Crawford & Co., 611
S.W.2d 265 (Mo. Ct. App. 1980), relied on
in Schmitz, to language in an early Mis-
souri case, Loewenberg v. De Voigne, 123
S.W. 99 (Mo. Ct. App. 1909). Defendants
contend that, according to Porter, 611
S.W.2d at 273, Loewenberg indicated “that
no amount of bad intent can render a
lawful act actionable in damages” and that
under Loewenberg, 123 S.W. at 99, even the
“malicious” exercise of a contractual right
is not actionable and “proof that the thing
done was done from the worst of motives
will not make the matter complained of
actionable”

{31} Connecting Schmitz to a later
analysis by our Supreme Court in Beavers
v. Johnson Controls World Servs., Inc.
(Beavers 1), 1994-NMSC-094, ¢ 39, 118
N.M. 391, 881 P2d 1376, as to whether
its Schmitz rulings could be applied ret-
roactively, Defendants point to Beavers I's
analysis of the importance of reliance in
analyzing whether the Schmitz ruling was
to be applied retroactively. Defendants

read Beavers I to hold that Schmitz applied
retroactively because “prima facie tort does
not apply where parties rely on the terms of
a contract to govern their conduct and to
avoid liability[,]” and according to Defen-
dants, “[t]hat is precisely what happened
in the present case”

{32} Listed as a separate sub-point, De-
fendants’ second doctrinal argument is
similarly based on freedom of contract.
Defendants emphasize the significance of
freedom to contract by highlighting our
Supreme Court’s public policy determi-
nation in Tharp v. Allis-Chalmers Manu-
facturing Co., 1938-NMSC-044, ¢ 13, 42
N.M. 443, 81 P.2d 703, that is, “[I]f there
is one thing which more than another
public policy requires it is that men of full
age and competent understanding shall
have the utmost liberty of contracting,
and that their contracts, when entered into
freely and voluntarily, shall be enforced|.]”
(Internal quotation marks and citation
omitted.) Defendants also cite United
Wholesale Liquor Co. v. Brown-Forman
Distillers Corp., 1989-NMSC-030, €9 8,
13-14, 108 N.M. 467, 775 P.2d 233, which
expresses New Mexico’s strong public
policy of freedom of contract, stating that
“[g]reat damage is done where businesses
cannot count on certainty in their legal
relationships and strong reasons must
support a court when it interferes in a
legal relationship voluntarily assumed by
the parties.” (Internal quotation marks and
citation omitted.) In addition, Defendants

buttress their policy argument by citing to
this Court’s opinion in Quintana v. First
Interstate Bank of Albuquerque, 1987-
NMCA-062, €9 6, 12, 14, 105 N.M. 784,
737 P.2d 896, which held that “regardless
of the motive for its decision[,]” a party
has the right “to refuse to do business
with [another party,]” and the exercise of
that right will not give rise to a claim for
tortious interference with contractual or
prospective contractual relations because
“[t]he right to choose freely one’s business
relations has been described as a funda-
mental right[.]” Defendants then extend
New Mexico’s policy favoring freedom of
contract to the present case by asserting
that courts interpreting New Mexico law
have considered freedom of contract and
the appropriateness of prima facie tort in
the context of termination of at-will em-
ployees and independent contractors, and
Defendants contend that these courts have
properly held that prima facie tort is inap-
plicable. See Schmitz, 1990-NMSC-002, €
63 (citing Lundberg, 661 S.W.2d at 671);
see also Ewing v. State Farm Mut. Auto.
Ins. Co., 6 F. Supp. 2d 1281, 1291 (D.N.M.
1998) (recognizing the holding in Schmitz
that prima facie tort cannot be used to
avoid the employment-at-will doctrine
and concluding that “it is unlikely that
[prima facie tort] was meant to interfere
with a company’s prerogative to select its
employees or independent contractors”).?
{33} Defendants further rely on an un-
published Tenth Circuit Court of Appeals

7 With regard to Defendants’ argument that prima facie tort cannot, in the face of wrongful termination claims, apply in at-will

employment scenarios, the majority sees no application here. I agree with Plaintiff that Defendants tried their case on a for-cause
theory, willingly abandoned their at-will argument, and cannot now seek to backpedal on their strategic decision. See Gracia v. Bittner,
1995-NMCA-064, € 1, 120 N.M. 191, 900 P.2d 351. Likewise not compelling is Defendants’ attempt to circumvent their decision to
proceed on a for-cause theory by drawing a parallel between this case and at-will cases, as opposed to arguing that the Agreement
was at-will. Defendants have not cited any authority that supports the proposition that parties terminated “for cause” have no “legally
protected interest” under prima facie tort. Where a party provides no support for a proposition, the appellate courts assume that none
exists. See In re Adoption of Doe, 1984-NMSC-024, ¢ 2, 100 N.M. 764, 676 P.2d 1329 (stating that where a party cites no authority to
support an argument, the appellate courts may assume no such authority exists); ITT Educ. Servs., Inc. v. N.M. Taxation & Revenue
Dep’t, 1998-NMCA-078, € 10, 125 N.M. 244, 959 P.2d 969 (stating that this Court will not consider propositions that are unsupported
by citation to authority).

8 In their briefin chief and apparently as a sub-point to this argument, Defendants include a footnote arguing that there is revers-
ible error based on the district court’s refusal to give a requested instruction on whether the Agreement was terminable at will. As
stated in the previous footnote, the majority declines to consider Defendants’ argument. The record reflects that before trial Defen-
dants sought a determination that Plaintift’s agency was or could have been terminated under an at-will termination provision in the
Agreement but that Defendants voluntarily dropped the issue after the court ruled on Defendants’ legal right to terminate Plaintiff.
Defendants chose not to pursue their terminable-at-will angle at trial but, rather, based their defense on their right to terminate the
agency for cause as a result of Plaintiff’s breach of the Agreement. The district court’s refusal to permit Defendants’ last minute prof-
fer of an instruction on at-will status was appropriate given that Defendants willingly abandoned their at-will theory. Defendants’
last minute attempt to raise the terminable-at-will instruction issue constitutes a case of too little too late, and the matter will not be
considered. See Gracia, 1995-NMCA-064, 4 17 (“[A]llegations of error that were not preserved in a timely fashion to allow the trial
court to correct the error [will] not be the subject of reversal on appeal””); Woolwine v. Furrs, Inc., 1987-NMCA-133, € 20, 106 N.M.
492,745 P2d 717 (“To preserve an issue for review on appeal, it must appear that [the] appellant fairly invoked a ruling of the trial
court on the same grounds argued in the appellate court.”).
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order and judgment in Jackson v. Freight-
liner Corp., No. 94-2163, 1996 WL 500666,
at *4-5 (10th Cir. Sept. 5, 1996) (order), as
holding, under New Mexico law, principally
Quintana, 1987-NMCA-062, €9 11-12, that
a party is justified in its contractual deci-
sions and prima facie tort cannot be used
to modify the absolute right of businesses to
choose with whom they want to do business.
Defendants offer Smith v. Price’s Creamer-
ies, 1982-NMSC-102, ¢4 23-24, 98 N.M.
541, 650 P.2d 825, in which our Supreme
Court determined that there was no need
to inquire into the defendant’s motives in
seeking to terminate a distributorship con-
tract because the Court had no power to
modify the “cancellation ‘for any reason|[]’
” provision and because the plaintiff could
not recover even if the defendant termi-
nated the contract in bad faith. Defendants
acknowledge that there are some limitations
on the freedom of contract but deny that any
such limitations apply in this case, and thus,
Plaintiff evaded the freedom of contract
doctrine in pursuing his prima facie tort
claim.

{34} Third, Defendants assert that “par-
ties should not be allowed to use tort law
to alter or avoid the bargain struck in the
contract” and that “[t]he law of contract
provides an adequate remedy.” AmRep
Sw., Inc. v. Shollenbarger Wood Treating,
Inc., 1995-NMSC-020, ¢ 28, 119 N.M.
542,893 P.2d 438. In addition, Defendants
return to Smith, 1982-NMSC-102, €9 24-
26, in which the Court affirmed summary
judgment for the defendant and rejected
the plaintiff’s claim that a question of fact
existed as to whether the contract had
been terminated in good faith. Defendants
argue from these cases that “[t]he district
court erred in using prima facie tort as the
vehicle for allowing the jury to rewrite the
Agreement to impose a ‘proper motive’
limitation on [Defendants’] termination
rights”

{35} Fourth and finally within their
doctrinal attack, Defendants argue that
a breach of the implied covenant of good
faith and fair dealing claim and remedies
were evaded by submitting prima facie tort
to the jury. Defendants contend that New
Mexico recognizes a claim for breach of
the implied covenant of good faith and fair
dealing with respect to contracts that are

not terminable at will and that the claim
sounds in contract, and for that reason,
such claims are not subject to tort remedies
for the breach. See Bourgeous v. Horizon
Healthcare Corp., 1994-NMSC-038, ¢ 17,
117 N.M. 434, 872 P2d 852 (stating that
“tort remedies are not available for breach
of the implied covenant in an employment
contract”).

{36} Additionally, Defendants point to
United States ex rel. Custom Grading, Inc. v.
Great American Insurance Co., 952 E Supp.
2d 1259, 1269-70 (D.N.M. 2013) (mem.),
in which the court dismissed the plain-
tiff’s prima facie tort claim because “New
Mexico law adheres to the economic-loss
doctrine,” which “prevents plaintiffs from
recovering in tort economic losses to
which their entitlement flows only from a
contract[.]” (Internal quotation marks and
citations omitted.) Defendants argue that,
by permitting Plaintiff to proceed with his
prima facie tort claim, the district court
erred in allowing Plaintiff’s claim “to evade
both (i) his burden of proving a breach of
the implied covenant and (ii) the contract-
damages-only limitation for a breach of the
implied covenant[,]” resulting in Plaintiff
receiving substantial tort damages “for the
lawful exercise of a contractual right”
{37} Defendants’ points regarding the
differences between tort and contract
doctrines are solid reasons for requiring
Plaintiff to have pleaded and pursued
contract claims based on a theory that
his termination was wrongful, pretextual,
and carried out with the malicious intent
to harm and without sufficient justifica-
tion. And, in fact, the Dissent looks to
the doctrinal differences between tort
and contract as providing grounds for
reversal. See generally Dissent infra €9
92, 104. As has been thematic from start
to finish in this Opinion, however, the
manner in which this case was tried leads
to a result that disfavors Defendants’ and
the Dissent’s positions. The fact that the
jury verdict favored Plaintiff in prima
facie tort in effect shows that Defendants
chose their for-cause contract clause as
a cover for their true intent. As high-
lighted earlier in the procedural section
of this Opinion, Defendants urged and
the district court apparently agreed that
Plaintiff’s conduct coupled with the

plain language of the Agreement allowed
Defendants to terminate Plaintiff under
the for-cause terms of the Agreement. In
deciding the merits of Plaintiff’s contract-
related claims, I see no indication that the
district court took into consideration or
that Plaintiff adequately pleaded or in
any way actually pursued’ the argument
that the reasons given for his termination
were “bogus” and, importantly, the par-
ties apparently agreed that the covenant
generally requiring that the parties act in
good faith did not apply given the district
court’s ruling on the express provision
allowing termination. Although not
raised by either party, I seriously ques-
tion whether the express language of the
Agreement allowing termination or a
ruling that Defendants were authorized
to terminate pursuant to an express
provision in the Agreement necessarily
would have prohibited contract-related
claims based on pretext or ruse if they
had been carefully and clearly pursued.

{38} The district court and the parties
seemed to believe that in finding that the
Agreement could be properly terminated
under the facts of this case, as a logical
extension, there could be no breach of
the implied covenant of good faith and
fair dealing. Although breach of the im-
plied covenant cannot be used to negate
an express term in a contract, “every
contract imposes a duty of good faith and
fair dealing on the parties with respect to
the performance and enforcement of the
terms of the contract” Sanders v. FedEx
Ground Package Sys., Inc., 2008-NMSC-
040, 9 7, 144 N.M. 449, 188 P.3d 1200; see
Melnick v. State Farm Mut. Auto. Ins. Co.,
1988-NMSC-012, 9 17,106 N.M. 726, 749
P2d 1105 (agreeing with “those courts that
have refused to apply an implied covenant
of good faith and fair dealing to override
express provisions addressed by the terms
of an integrated, written contract”). In the
present case, I see no definitive analysis
from the district court that the breach of
the implied covenant claim was necessarily
dismissed in light of any particular ruling.
I am not wholly convinced, given the facts
supporting bad faith and that Defendants
used the Agreement to carry out their
malicious motives, that the covenant was
so easily disposable absent some explicit

9 Although not raised as an issue on appeal, I question whether Plaintiff’s breach of contract and breach of the implied covenant of
good faith and fair dealing claims actually sought recovery based on the alleged wrongful termination. Plaintiff’s operative complaint
alleged breach of contract based on Defendants’ conduct during and after the termination (i.e., failure to pay Plaintiff contract value,
failure to supply a proper U5 form, and failure to provide meaningful review by the Termination Review Board), not the termination

itself.

Bar Bulletin - April 26,2017 -Volume 56, No. 17 25


http://www.nmcompcomm.us/

http:/Mww.nmcompcomm.us/

Advance Opinions

determination that the covenant did not
apply under a contract theory of termina-
tion based on pretext or ruse. Had Plaintiff
aggressively pursued his “bogus” angle as
to Defendants’ stated reasons for terminat-
ing Plaintiff by arguing, based on the facts
ultimately proved at trial, that Defendants’
true motive was to harm Plaintiff without
sufficient justification, we might be in a dif-
ferent situation. I posit that Plaintiff could
have pleaded and persuasively argued that
his termination was unlawful under breach
of contract and/or breach of the implied
covenant of good faith and fair dealing on
the ground that the termination was noth-
ing more than a pretext or ruse to accom-
plish the termination based on malicious
intent to harm that ends in harm, without
sufficient justification. See, e.g., Hartnett v.
Papa John's Pizza USA, Inc., 912 E. Supp.
2d 1066, 1114-15 (D.N.M. 2012) (mem.)
(denying a motion for summary judgment
on the plaintiff’s breach of employment
contract claim because there were genuine
issues of material fact as to whether the
defendant complied with its agreement to
terminate the plaintiff for cause); Hunter
v. Bd. of Trs. of Broadlawns Med. Ctr., 481
N.w.2d 510, 516 (Iowa 1992) (holding
that “the jury was entitled to find that [the
employer’s] stated reason for discharge—a
staff reduction—was pretextuous and thus
constituted a breach of contract”); Cannon
v. Nat’l By-Products, Inc., 422 N.W.2d 638,
642 (Iowa 1988) (stating that, in the con-
text of a breach of an employment contract
claim, “the jury could have found that
the stated reason for the employer’s ter-
mination of [the] plaintiff’s employment
was not sincere, and the reasons given
were pretextuous” and that such findings
“should not be disturbed on appeal”);
Kestenbaum v. Pennzoil Co., 1988-NMSC-
092, €9 1, 15, 36, 108 N.M. 20, 766 P.2d
280 (upholding a jury verdict based on
breach of an employment contract in favor
of the plaintiff who could only be termi-
nated for cause and who was not actually
terminated for good cause); Kiedrowski v.
Citizens Bank, 1995-NMCA-011, €9 14-15,
119 N.M. 572, 893 P.2d 468 (holding that
there were genuine issues of material fact
that precluded summary judgment on the
plaintiff’s breach of contract claim because
there were facts to suggest that the em-
ployer was motivated by illegitimate and
self-serving reasons and terminated the
plaintiff under the pretext of poor perfor-
mance). Had Plaintiff pursued a contract
theory that Defendants’ termination of
the Agreement was based on pretext and/

or a ruse to cover the true, malicious, and
unjustified reasons for the termination, I
doubt that a ruling from the district court
that Defendants were technically autho-
rized to terminate the Agreement pursuant
to its express provisions would have been
dispositive of Plaintiff’s contract-related
claims.

{39} I firmly believe that the manner in
which this case was tried warrants a deci-
sion that cautiously and narrowly affirms
but limits the application of prima facie
tort to the circumstances in which the
clearly viable, available, and established
contract-related doctrines of unlawful
termination based on pretext, ruse, malice,
and lack of justification never came to
light. The Special Concurrence disagrees,
seeing this to simply be a case in which
the contract-related claims failed as viable,
available, and established contract-related
doctrines, notwithstanding that those
claims were never based on a theory of an
unlawful termination based on pretext,
ruse, malice, and lack of justification. See
Sp. Con. infra € 80. I believe that had this
contract theory been pleaded and pursued,
the doctrine of prima facie tort, with its
element of a lawful termination instead
of lack of such element, would necessarily
have been eliminated. The Special Con-
currence mistakenly takes the view that a
pretextual termination claim and theory of
Defendants’ unlawful conduct were before
the district court. See Sp. Con. infra € 80.
As indicated earlier in this Opinion, they
were not. The Opinion’s approach hardly
partakes of guess work or musing. Its ap-
proach is to show that what happened in
this case, i.e., the manner in which this
case was tried, centering only on the law-
fulness of termination based on Plaintiff’s
technical breach, left established, viable
contract theories of unlawful pretextual
termination unaddressed, thereby leaving
no alternative than to send prima facie tort
to the jury. Any viable contract theory of
unlawful pretextual termination could
have overridden any technically “lawful”
termination. As indicated earlier, because
of the particular nature of this case, no
opinion in this case should be considered
precedent or authority for any expansion
of prima facie tort.

{40} I do note that Defendants, in their
fourth sub-point, now try to rely on the
existence of the covenant of good faith
and fair dealing to argue that Plaintiff
should be prohibited from pursuing a
prima facie tort claim. However, Defen-
dants do not provide a cite to the record

where this argument regarding Plaintiff’s
alleged attempt to evade the requirements
of a breach of the implied covenant and
its remedies was made before the district
court. And based on a review of the record,
it does not appear that Defendants devel-
oped any argument that Plaintiff had, but
failed to pursue, a breach of the implied
covenant claim based on a pretextual
termination use of the for-cause clause as
a cover for the conduct ultimately proved
under prima facie tort. Therefore, the
majority holds that the argument was not
preserved. See In re T.B., 1996-NMCA-035,
€ 13, 121 N.M. 465, 913 P2d 272 (“[W]
e review the case litigated below, not the
case that is fleshed out for the first time on
appeal”); Gracia, 1995-NMCA-064, € 17
(“[A]llegations of error that were not pre-
served in a timely fashion to allow the trial
court to correct the error [will] not be the
subject of reversal on appeal”); Woolwine,
1987-NMCA-133, € 20 (“To preserve an
issue for review on appeal, it must appear
that [the] appellant fairly invoked a rul-
ing of the trial court on the same grounds
argued in the appellate court””). Even were
the majority to determine that Defendants
somehow barely preserved this argument
by the broad note that Plaintiff’s claim
evaded the requirements of a contract
claim, consistent with our logic as earlier
explained, because Defendants moved
to dismiss the implied covenant of good
faith and fair dealing claim and were suc-
cessful in ultimately getting a dismissal of
that claim, the majority likewise rejects
Defendants’ argument that Plaintiff’s
use of prima facie tort allowed Plaintiff
to evade his burden of proving breach of
the implied covenant and the “contract-
damages-only” limitation.

{41} In addition to concerns with De-
fendants’ doctrinal position in light of
the particular circumstances of this case,
the majority does not accept Defendants’
argument that contract law can generally
provide an adequate remedy at law in cir-
cumstances where a termination is carried
out pursuant to an express provision in an
agreement and when breach of the implied
covenant of good faith and fair dealing
is unavailable. Defendants sought and
agreed to a dismissal of Plaintift’s breach
of the implied covenant claim. Defendants’
position from the start and throughout
was that a termination effectuated pur-
suant to an express clause in a contract
should be deemed lawful and not subject
to or in violation of the implied covenant
of good faith and fair dealing, while
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simultaneously taking the position that
terminating a contract for malicious and
unjustifiable reasons is not punishable in
tort. Accepting Defendants’ propositions
would permit a party to maliciously and
unjustifiably terminate a contract under
the guise of some technicality without
restriction. In Defendants’ ideal world,
there would never be a way for a party to
obtain relief in for-cause terminations that
are technically authorized but nevertheless
pretextual and are actually carried out as a
ruse and cover for a termination based on
malice with intent to harm the terminated
party and without justification.
2. Defendants’ Element-Based
Approach
{42} Defendants’ second attack is that
Plaintiff failed, as a matter of law, to satisfy
atleast three of the four essential elements
of prima facie tort outlined in Schmitz,
namely, intent to injure, injury, and ab-
sence of justification. See 1990-NMSC-
002, ¢ 37. Defendants assert that Plaintiff
also failed to satisty a fifth “unique factual
allegations” requirement. Defendants rely
on Carreon v. Goodtimes Wood Products,
Inc., No. CIV 09-161 BB/CEG, 2011 WL
9686895, *13 (D.N.M. Mar. 22, 2011)
(mem.), which states that “a plaintiff can-
not simply base [a prima facie tort] claim
on the same allegations that support his
other claims” and that “the prima facie tort
cause of action is useful only when there
are factual allegations that are somehow
unique, that do not give rise to another
tort or contracts claim, but that demand
redress” They also rely on Healthsource,
Inc.,2005-NMCA-097, € 36, that affirmed
a district court’s dismissal of a prima facie
tort claim when the plaintiff did “not as-
sert any separate factual basis to support
its prima facie tort claim.
{43} As to the intent to injure and in-
jury requirements, Defendants focus on
the United States District Court of New
Mexico's ruling in Hill v. Cray Research,
Inc., 864 E Supp. 1070, 1079-80 (D.N.M.
1991) (mem.), that dismissed the plaintiff’s
prima facie tort claim against his former
employer either because the termination
of the plaintift’s at-will employment was a
breach of an implied contract or a wrong-
ful discharge, and therefore was unlawful
and not subject to prima facie tort, or be-
cause the plaintiff’s termination was lawful

and thus there was no intent to injure him.
Defendants similarly argue that because
they did not breach the Agreement, the
intent to injure and injury requirements
could not be established given that the
intent to injure and injury only apply to
a legally protected interest of Plaintiff as
required by the Restatement (Second) of
Torts § 870, cmt. e, as adopted in Schmitz,
1990-NMSC-002, 99 46-47. Defendants
contend that Plaintiff, as a matter of law,
had no legally protected interest once the
district court ruled that the Agreement was
lawfully terminated. Within this argument,
Defendants take the opportunity to reas-
sert their positions (1) that prima facie tort
cannot be used to avoid the employment-
at-will doctrine, and (2) that it is unlikely
that prima facie tort was meant to interfere
with a company’s prerogative to select its
employees or independent contractors. See
id. § 63 (recognizing that “prima facie tort
cannot be used to avoid employment[-]
at[-]will doctrine”); see also Ewing, 6 E.
Supp. 2d at 1291 (“[I]t is unlikely that
[prima facie tort] was meant to interfere
with a company’s perogative to select its
employees or independent contractors.”);
Yeitrakis v. Schering-Plough Corp., 804 F.
Supp. 238, 247-49 (D.N.M. 1992) (mem.)
(holding that “prima facie tort is unavail-
able to remedy the termination of an at|[-]
will employee” (emphasis omitted)). Al-
though Defendants do not argue that this
is an employment-at-will situation, they do
argue that the same rationale in Schmitz,
Ewing, Yeitrakis, and Hill should apply.
{44} As to the absence of sufficient jus-
tification requirement, Defendants argue
that conduct that is authorized by contract
is justified for purposes of prima facie tort.
See Carreon, 2011 WL 9686895, at *13
(stating that if there was no breach of con-
tract, the defendant’s “legal position was
justified and cannot be the basis of a claim
for prima facie tort”); see also Jackson, 1996
WL 500666, at *5 (affirming dismissal of a
prima facie tort claim where the defendant
“was justified in withholding consent . . .
because it had an absolute right to choose
the individuals with whom it wished to
have contractual relations”).

{45} And as to the unique factual allega-
tions requirement, Defendants reiterate
that a plaintiff cannot simply base a prima
facie tort claim on the same allegations that

would support other claims available or
asserted and that the prima facie tort alle-
gations must be unique and not give rise to
another tort or contract claim. Defendants
argue that an actor’s lawful conduct cannot
be brought within or overlap other more
traditional categories of liability and that
the factual basis for the prima facie tort
claim cannot be identical to the factual
basis for all of the other alleged claims.
Thus, Defendants argue, uniqueness
was lacking given that, in setting out his
claims for relief, Plaintiff incorporated all
of the averments in all of the preceding
paragraphs of his complaint, including
allegations relating to breach of contract
and breach of the implied covenant of good
faith and fair dealing, and that the district
court instructed the jury that Defendants’
termination of the Agreement was the only
conduct that could constitute prima facie
tort.!

{46} Defendants’ argument against the
intent to injure and injury elements hinge
on Defendants’ employment-at-will-
related argument made in their doctrinal
appeal and on the district court’s ruling
that the termination of the Agreement was
authorized. Our rejection of Defendants’
use of the concept earlier in this Opinion
likewise applies here. See supra, notes 7-8.
Defendants have provided no persuasive
case law support for their proposition that
the limitation on prima facie tort claims in
the employment-at-will arena should ap-
ply in the present case. Nor have they for
their proposition that “[t]he district court’s
ruling that the Agreement was lawfully
terminated[] rendered [Plaintiff’s] prima
facie tort claim defective, as a matter of
law, because he no longer had the legally
protected interest needed to satisfy the
‘intent to injure’ element”

{47} The majority also disagrees that
Plaintiff failed, as a matter of law, to satisfy
the absence of justification requirement.
Defendants’ argument that they were justi-
fied in terminating Plaintiff simply because
the Agreement gave them discretion to
terminate is unavailing. The primary case
cited by Defendants, Carreon, 2011 WL
9686895, is factually distinct. In Carreon,
the court determined that there were tri-
able issues of fact under breach of contract
that precluded submission of prima facie
tort to a jury. Id. at *13. In the present

10 Although Defendants represent that “[t]he jury was specifically instructed that [Defendants’] termination of the Agreement
was the only conduct that could constitute prima facie tort[,]” the majority does not read the instruction so broadly. In fact, the jury
was instructed that “[i]n order to recover damages from any Defendant on this claim, Plaintiff must show as to that Defendant: [t]
hat Defendant intentionally terminated or intentionally took actions that resulted in the termination of [the] Agreement][.]”
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case, as I have emphasized throughout this
Opinion, as the case was tried, Plaintiff
was left with no existing breach of contract
claim or contract-related claim. Moreover,
Carreon did not conduct the balancing
required by Schmitz to determine whether
there was sufficient justification. See
Schmitz, 1990-NMSC-002, € 46.

{48} According to Schmitz, “if a defen-
dant offers a purpose other than the moti-
vation to harm the plaintiff as justification
for his actions, that justification must be
balanced to determine if it outweighs the
bad motive of the defendant in attempting
to cause injury’” Id.; see Restatement (Sec-
ond) of Torts § 870, cmt. c. In balancing
the justification offered by Defendants,
a fact-finder is required to weigh “[t]he
nature and seriousness of the harm to the
plaintiff; . . . [t]he fairness or unfairness
of the means used by the defendant(s];
... [the d]efendant[s’] motive or motives;
and . . . [t]he value to [the] defendant[s]
or to society in general of the interests
advanced by the defendant[s’] conduct”
UJI 13-1631A NMRA. Importantly, the
Schmitz Court rejected a higher burden
adopted by some jurisdictions that “con-
duct [must be] done without any beneficial
end[.]” Schmitz, 1990-NMSC-002, €9 45-
46 (emphasis added). Defendants have
not attacked the sufficiency of Plaintift’s
evidence of lack of justification proved in
the eyes of the jury. Further, as a matter
of law, merely articulating a motivation to
terminate the Agreement based on Plain-
tiff’s contract breach, without weighing
Defendants’ alleged bad motives, does not
and cannot alone disprove the justification
element. Moreover, given that the appellate
courts do not reweigh the evidence when
considering justification, see Beavers I,
1995-NMCA-070, ¢ 19, and given that
the jury was adequately instructed as to
the balancing test, the majority declines
to hold that Plaintiff failed to satisfy the
absence of justification requirement.

{49} Also unavailing is Defendants’
argument that prima facie tort, although
typically articulated as having four ele-
ments, see UJI 13-1631 NMRA, must be
dismissed if Plaintiff fails to meet a fifth
element—offering unique factual allega-
tions that do not give rise to other tort or

contract claims. In support of their con-
tention, Defendants cite to Healthsource,
2005-NMCA-097, € 36. Although Health-
source does state that in prima facie tort
the factual allegations must be unique, the
majority does not agree that this statement
in Healthsource imposes an additional
prima facie tort element. Instead, Health-
source was elaborating on a rule found in
many New Mexico cases addressing prima
facie tort—that “a prima facie tort claim
may not be used as a means of avoiding
the more stringent requirements of other
torts” Id. € 35; see Stock, 1998-NMCA-081,
¢ 38 (“Prima facie tort should not be used
to evade stringent requirements of other
established doctrines of law.” (alteration,
internal quotation marks, and citation
omitted)); see also Ribble, 2003-NMCA-
093, ¢ 11 (same); Hagebak, 2003-NMCA-
007, €9 24, 27, 29 (same). Although
pleading identical facts may indicate that
a claim is improperly duplicative, as in
Healthsource, 2005-NMCA-097, € 36, this
Court has also “been willing to recognize
a prima facie tort claim, even though the
conduct in question bore a resemblance to
another cause of action” Hagebak, 2003-
NMCA-007, € 27.

{50} In the present case, although Plain-
tiff’s prima facie tort claim bore a resem-
blance to his other claims in that virtually
all of the claims in his complaint were
based on the same set of facts, Plaintift’s
prima facie tort claim, as it turned out,
was not used to evade stringent require-
ments of other established doctrines of law.
Again, as I have stressed throughout this
Opinion’s discussion of the issues, given
the way in which the case was tried, there
was no other claim available to Plaintiff
besides prima facie tort under which to
pursue damages resulting from the ter-
mination that was malicious and executed
with the intent to harm. As expressed
earlier, although I am not convinced that
Plaintiff, as a matter of law, was necessar-
ily prevented from asserting in contract
that Defendants acted in bad faith despite
Defendants’ acknowledged legal right to
terminate Plaintiff under the contract,
the parties’ approach left prima facie tort
as the only claim that was susceptible to
submission to the jury.

3. Defendants’ Policy-Oriented
Approach
{51} Finally, Defendants argue that af-
firming the judgment would mean that
parties who properly perform their con-
tracts face greater exposure than those
who breach them. Defendants predict
that “[i]f the judgment . . . is affirmed and
becomes a part of the law of this [s]tate, the
certainty and predictability of contracts
will be seriously undermined.” According
to Defendants, this is because “[n]o one
entering a contract will know whether
some jury will later decide that they do not
think the bargain struck was fair or they
do not feel a party enforced its contractual
rights with the right frame of mind”
{52} Defendants argue that with the
judgment standing, damages can be sig-
nificantly greater than those for breach of
the Agreement’s termination-at-will provi-
sion that limits compensatory damages for
breach of the Agreement to three months
of commissions. Further, individuals, such
as Carroll and Allin, who were not parties
to the Agreement can be subject, as they
were here, to a million dollar judgment.
Defendants assert that “cautious individu-
als will need to hire their own independent
counsel to advise them of the consequenc-
es of discharging their job responsibilities
even when they scrupulously comply with
all relevant contractual requirements.” De-
fendants point out that, ironically, because
contract damages are expressly limited,
the danger of being found liable for tort
damages would only apply if a contract
were wholly complied with. Defendants
then assert that “tortifying” contracts in
this way is not recognized by our courts
and is bad law and bad policy.
{53} The majority rejects Defendants’
policy-based argument that affirmance of
the judgment would (1) mean that par-
ties who properly perform their contracts
face greater exposure than those who
breach them, and (2) negatively impact the
certainty and predictability of contracts
in New Mexico.!! The majority does not
agree that upholding this prima facie tort
verdict, under the peculiar circumstances
in this case, generally undermines “the
certainty and predictability” of contracts.
Because our holding is shaped by the

11 The majority also notes that although Amicus’ arguments mostly overlapped with Defendants’ arguments, Amicus did make
additional policy-based arguments that accepting Plaintiff’s interpretation of prima facie tort would hinder business in New Mexico

because it would produce a “chilling effect

» «

create a vacuum of guidance,” increase the cost of business in New Mexico, discourage
economic investment, and increase litigation. However, Amicus provides no support for its arguments. The majority therefore declines
to consider the merits of the arguments. See ITT Educ. Servs. Inc., 1998-NMCA-078, ¢ 10 (stating that this Court will not consider
propositions that are unsupported by citation to authority).
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particular circumstances here, as has
been explained throughout this Opinion,
a limited application of prima facie tort
cannot be said to generally threaten New
Mexico businesses or their dependence on
freedom of contract given the absence at
the parties’ insistence of contract claims,
combined with Defendants’ clearly egre-
gious tortious conduct under the guise of
a legitimate business interest in terminat-
ing an agent’s contract. It is our sanguine
expectation that business activities do not
rise to the egregious level of pretextual,
ruse-filled conduct such as that proved
here. The proof required for a successful
prima facie tort claim, coupled with the
requirement that prima facie tort not be
used to evade stringent requirements of
other established doctrines of law, confines
prima facie tort to a narrow space.

THE PUNITIVE DAMAGES ISSUE
{54} The appellate courts review de novo
the constitutionality of punitive damages,
making an independent assessment of
the record in order to determine whether
the jury’s award of punitive damages is
comparatively reasonable. Aken, 2002-
NMSC-021, €€ 17-19.

{55} Defendants argue two reasons why
the punitive damages award violated the
Due Process Clause of the Fourteenth
Amendment. The first is that, under sev-
eral United States Supreme Court cases,
procedural safeguards were required but
not implemented. The cases, in the order
cited and discussed by Defendants, are
Pacific Life Insurance Co. v. Haslip, 499 U.S.
1 (1991), State Farm Mutual Automobile
Insurance Co. v. Campbell, 538 U.S. 408
(2003), and TXO Production Corp. v. Alli-
ance Resources Corp., 509 U.S. 443 (1993).
The second is that the award does not
comport with BMW of North America, Inc.
v. Gore, 517 U.S. 559, 574 (1996).

{56} The procedural safeguards argument
consists of the Haslip requirement that
procedural safeguards must be provided
for due process purposes, 499 U.S. at 20-
22,23 n.11, combined with the ruling in
Campbell, 538 U.S. at 417, that “defendants
subjected to punitive damages in civil cases
have not been accorded the protections ap-
plicable in a criminal proceeding[,]” even
though punitive damages serve the same
purposes as criminal penalties. Defendants
lay out the concerns expressed in Campbell
as to the wide discretion typically left in
jury instructions in choosing amounts
and that “the presentation of evidence of a
defendant’s net worth creates the potential
that juries will use their verdicts to express

biases against big businesses, particularly
those without strong local presences.” Id.
(internal quotation marks and citation
omitted). And, further, as TXO Products
states, “emphasis on the wealth of the
wrongdoer increased the risk that the
award may have been influenced by preju-
dice against large corporations, a risk that
is of special concern when the defendant
is a nonresident” 509 U.S. at 464.
{57} Defendants contend that the jury
instructions did not adequately protect
them. They argue that a combination of
factors led to the jury’s resulting preju-
dice: (1) the court did not give a proffered
instruction that provided further clarifica-
tion in regard to punitive damages insofar
as it required the jury to “consider the
punishment and deterrent effect associated
with an award of compensatory damages”;
(2) the district court allowed evidence of
the Companies’ wealth to go to the jury;
and (3) in closing argument, Plaintiff’s
counsel, “well aware that corporate wealth
would poison the jury,” emphasized the
collective net worth of the Companies
and urged the jury to punish Farmers, a
wealthy, out-of-state corporation. Defen-
dants find support in Campbell, 538 U.S.
at 427, which states that “[t]he wealth of
a defendant cannot justify an otherwise
unconstitutional punitive damages award”
{58} The second basis for Defendants’
attack on the punitive damages award
arises from guideposts set out in both
Gore and Campbell. These guideposts
are (1) the degree of reprehensibility of
the defendant’s conduct, (2) the ratio
between compensatory and punitive
damages, and (3) a comparison of the
punitive damages with criminal or civil
penalties that can be imposed for similar
conduct. Gore, 517 U.S. at 575-84. The
Gore guideposts are to be considered
within the context of “[e]lementary no-
tions of fairness enshrined in . . . consti-
tutional jurisprudence . . . that a person
receive fair notice not only of the conduct
that will subject him to punishment, but
also of the severity of the penalty that a
[s]tate may impose”” Id. at 574.
{59} Defendants also list five factors for
evaluating reprehensibility, taken from
Campbell, 538 U.S. at 419, all of which
Defendants contend weigh against puni-
tive damages, and Defendants combine
with each factor why it was not met.
1. Whether “the harm caused was
physical as opposed to econom-
ic[.]” [Campbell, 538 U.S. at 419.
Plaintiff] presented no evidence

that he suffered physical harm.

2. Whether “the tortious conduct

evinced an indifference to or a

reckless disregard of the health or

safety of others[.]” Id. [Plaintiff’s]

Agreement was terminated, in ac-

cordance with its terms, because

he breached it. This does not

implicate health or safety issues

for [Plaintift] or anybody else.

3. Whether “the target of the

conduct had financial vulner-

ability[.]” Id. Again, [Plaintiff],

a sophisticated and experienced

insurance agent, presented no

evidence that he was uniquely

vulnerable. To the contrary, he

established that he earned sig-

nificant income as a Farmers

agent and [Plaintift’s] own expert

testified that 40 percent of his

business was with companies

other than Farmers and therefore

not impacted by his termination.

4. Whether “the conduct in-

volved repeated actions or was

an isolated incident[.]” [Id.] The

termination of [Plaintiff’s] Agree-

ment was a one-time occurrence,

and [Plaintiff’s] evidence was

limited to his particular circum-

stances, and therefore the lawful

but allegedly tortious conduct

here is incapable of repetition.

5. Whether “the harm was the

result of intentional malice, trick-

ery, or deceit, or mere accident”

Id. [Plaintiff] never argued that

the termination of his Agreement

involved trickery or deceit. And,

... [Plaintiff] failed to prove that

[Defendants] bore any malice

toward [Plaintiff].
{60} Defendants emphasize Campbell’s
statement that “[t]he existence of any one
of these factors weighing in favor of a
plaintiff may not be sufficient to sustain a
punitive damages award; and the absence
of all of them renders any award suspect.”
Id. And further, that there is a presump-
tion that compensatory damages make
a plaintiff whole, “so punitive damages
should only be awarded if the defendant’s
culpability, after having paid compensa-
tory damages, is so reprehensible as to war-
rant the imposition of further sanctions to
achieve punishment or deterrence” Id.
{61} Defendants also argue, in particular,
that the ratio of 2.5 times the $1 million
compensatory damages award is uncon-
stitutionally excessive, citing Campbell’s
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view that “[w]hen compensatory damages
are substantial, then a lesser ratio, perhaps
only equal to compensatory damages,
can reach the outermost limit of the due
process guarantee.” Id. at 425. Defendants
further argue that the district court’s
having upheld the award, in part, on the
basis that seven of Plaintift’s employees
lost their jobs when the Agreement was
terminated, was contrary to the express
holding in Philip Morris USA v. Williams,
549 U.S. 346, 353-54 (2007), that the
award violated due process in punishing
the defendant for harm to a non-party.
And Defendants argue that there exist
no criminal or civil penalties with which
to compare the punitive damages award
given that Defendants’ legal termination
of the Agreement according to its terms
violated no law and was not punishable at
all, and the district court erred in failing
to consider this factor.

{62} Although the particular facts of this
case and the litigation decisions made
again give us pause, in light of our hold-
ing that prima facie tort was appropriate
in this case, the majority does not agree
that the jury instructions regarding puni-
tive damages violated Defendants’ due
process rights either by failing to provide
procedural safeguards or because the
punitive damages award ran afoul of the
Gore guideposts or Campbell factors. First,
as noted by Plaintiff, our Supreme Court
has approved of a punitive damages jury
instruction that explains that (1) the jury
“ ‘may’ award punitive damages[,]” (2)
“that the purpose of punitive damages is
to punish and deter wrongful conduct[,]”
(3) “that the jury should act toward the
ends of reason and justice,” and (4) “that
punitive damages must relate to actual
damages and the injury sustained” Aken,
2002-NMSC-021, ¢ 13. The instruction
given in this case fully complied with Aken
and, additionally, mirrored New Mexico’s
Uniform Jury Instruction regarding puni-
tive damages. See UJI 13-1827 NMRA. The
jury was adequately instructed that it may
award punitive damages if it found that
the conduct of Defendants was malicious.
The jury was also instructed as to the na-
ture of the jury instruction—i.e., that the
purpose of punitive damages is to punish
and deter—and that any award must be
based on reason and justice. Finally, the
jury was instructed that any award must be
reasonably related to the injury and other
awarded damages. Thus, the jury instruc-
tion provided adequate safeguards and did
not violate Defendants’ due process rights.

Although presentation of a defendant’s
worth may be problematic and result in a
large punitive damages award, Defendants
have not shown that this jury improperly
acted on any prejudice against Defendants
because they are or are associated with a
big business.

{63} Second, the jury’s award complies
with the Gore guideposts. Although there
are no criminal or civil penalties that can
be imposed for Defendants’ conduct, the
first two factors are applicable and weigh
heavily in favor of Plaintiff. In this case,
Plaintiff presented evidence of reprehen-
sible conduct regarding the malicious and
intentional treatment of and harm to him.
The majority rejects Defendants’ argument
that the Campbell factors regarding repre-
hensibility weigh against a punitive dam-
ages award. Defendants’ intentional and
malicious behavior toward Plaintiff right-
fully exposed Defendants to liability. In
light of Defendants’ actions and the dam-
age to Plaintiff and given our affirmance
of submitting the underlying prima facie
tort claim to the jury, the majority holds
that the evidence in this case supports a
2.5:1 ratio between the punitive damages
award and the compensatory award.
CONCLUSION

{64} The judgment and post-trial orders
entered in the district court are affirmed.

{65} IT IS SO ORDERED.
JONATHAN B. SUTIN, Judge
I CONCUR:

MICHAEL D. BUSTAMANTE, Judge
(specially concurring)
J. MILES HANISEE, Judge (dissenting)

BUSTAMANTE, Judge

(specially concurring).

{66} I specially concur in Judge Sutin’s
Opinion affirming the judgment. I write
separately because I see no reason to
second-guess the parties’ litigation strategy
below. In my view, prima facie tort was
invoked and litigated in this case just as
our Supreme Court envisioned in Schmitz.
I also write to respond to the dissent’s
concern that allowing prima facie tort to
operate in this context is a threat to free-
dom of contract.

{67} Prima facie tort was not a new con-
cept when our Supreme Court adopted it
in Schmitz, 1990-NMSC-002, 99 36-39. Its
roots are found in the scholarly writings
and opinions of Justice Oliver Wendell
Holmes, Jr. In an early article and a series
of lectures later gathered into his book, The
Common Law, Holmes organized tort law

into the three categories recognized today:
liability without fault, negligence based on
an objective standard of care, and inten-
tional tort. Oliver Wendell Holmes, Jr., The
Theory of Torts, 7 Am. L. Rev. 652 (1872-
1873); O.W. Holmes, The Common Law,
104-17 (M. Howe ed. 1963). Holmes’ early
writing on intentional torts was marked by
an attempt to ground liability on a policy-
based, objectively determined standard
akin to his general theory of negligence.
See generally Kenneth J. Vandevelde, A
History of Prima Facie Tort: The Origins
of a General Theory of Intentional Tort, 19
Hofstra L. Rev. 447, 471-76 (1990); Ken-
neth J. Vandevelde, The Modern Prima
Facie Tort Doctrine, 79 Ky. L.]. 519, 521-25
(1990/1991).

{68} Thirteen years after the publication
of The Common Law, Holmes revisited
the topic of intentional torts. Oliver Wen-
dell Holmes, Jr., Privilege, Malice, and
Intent, 8 Harv. L. Rev. 1 (1894). Perhaps
influenced by the writings of Frederick
Pollock, Holmes took an entirely new ap-
proach to the theory of intentional torts.
See Vandevelde, supra, at 522-25. Gone
was the disjointed discussion of long-
recognized causes of action. Focusing on
injury to economic interests caused by
the trade union movement and by busi-
ness competitors, Holmes instead posited
the “common-place” general proposition
that “the intentional infliction of temporal
damage or the doing of an act manifestly
likely to inflict such damage and inflicting
it, is actionable if done without just cause”
Holmes, supra, at 3. Justification would
most often be in the form of a claim of
privilege. Id. at 9. Claims of privilege would
require careful review of the particular
circumstances of each case, but in the final
analysis would be determined as a matter
of policy with courts consciously weighing
the advantages to the community in allow-
ing recovery versus allowing the damage to
be suffered with no remedy. Id. In weighing
claims of privilege, Holmes asserted that
courts should consider the nature of the
defendant’s acts—including the motive—
plus the nature of the consequences and
the closeness of the bond between motive
and consequences. Id. at 13.

{69} As Professor Vandevelde notes, the
article marked a shift in Holmes think-
ing. He embraced a general theory of
intentional tort. As Holmes made clear,
his object in the article was “to make a
little clearer the method to be followed
in deciding [such cases]” Holmes, supra,
at 14. And, Holmes “decided that motive,
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including malice, could be considered by
the court in determining whether inten-
tionally injurious conduct was without
justification, i.e., whether it was action-
able” Vandevelde, supra, at 523 (emphasis
omitted). Thus, in one fell swoop, Holmes
proposed a new way of analyzing liability
for intentional acts.?

{70} 1t is likely that Holmes saw his idea
as a true general theory of intentional
torts; an analytical approach which could
support existing intentional torts as well as
supply a means of dealing with novel fac-
tual circumstances. On the Massachusetts
bench, he relied on his theory to dissent
in two labor relations cases. See Vegelahn
v. Guntner, 44 N.E. 1077, 1079-82 (Mass.
1896) (Holmes, J., dissenting); Plant v.
Woods, 57 N.E. 1011, 1015-16 (Mass.
1900) (Holmes, C.J., dissenting). In each
case, Holmes argued that the injunctions
entered against the unions were improper
given the social advantages to be poten-
tially gained from their nonviolent acts.
In Moran v. Dunphy, 59 N.E. 125 (Mass.
1901), a case involving a claim that the
defendant had induced the plaintift’s em-
ployee to leave, Holmes analyzed the case
using only the theory he had expounded
in his articles. In addition, he asserted
that the court’s prior cases—from Walker
through Plant—all agreed with and sup-
ported his analytical approach, including
the idea that “motives may determine the
question of liability[.]” Moran, 59 N.E. at
126.

{71} Aikens v. Wisconsin, 195 U.S. 194
(1904), is the most enduring expression
by Holmes of his theory. “It has been con-
sidered that, prima facie, the intentional
infliction of temporal damages is a cause
of action, which, as a matter of substantive
law, whatever may be the form of pleading,
requires a justification if the defendant is
to escape” Id. at 204." Aikens involved a
constitutional challenge to a state statute
making it unlawful to “combine. . . for the
purpose of willfully or maliciously injuring
another in his reputation, trade, business,
or profession, by any means whatever[.]”

Id. at 201 (omission in original) (internal
quotation marks and citation omitted).
Holmes decided the statute was constitu-
tional, in part, by observing “that such a
combination, followed by damage, would
be actionable even at common law.” Id. at
204. He supported that assertion with an
analysis grounded entirely on his general
theory.

{72} If Holmes’ ambition for his general
theory was that it would supplant the es-
tablished intentional torts, it was not to
be. The cases prompting the discussions
by Holmes and others involved primar-
ily injuries to economic interests caused
by trade unions or business competitors.
Holmes’ formulation of a general inten-
tional tort did not find application much
beyond that realm even in Massachusetts.
Tuttle v. Buck, 119 N.W. 946, 948 (Minn.
1909) (holding that setting up a business
not for the sake of profit but for the sole
purpose of driving another out of business
was actionable); see Vandevelde, supra,
at 484-95 for a general discussion. New
York, for a time, seemed to accept Holmes’
formula and apply it as he might have.
Advance Music Corp. v. Am. Tobacco Co.,
70 N.E.2d 401, 403 (N.Y. 1946) (explic-
itly agreeing with Holmes’ formulation in
Aikens and holding that an assertion that
the defendant’s misrepresentation as to
the popularity of certain songs was made
with intent to injure the plaintiff stated a
cause of action for “a prima facie tort”).
But New York’s definition of the tort has
devolved into a specific tort so qualified,
hemmed, and limited as to make it a legal
non-sequitur. See Morrison v. Nat’l Broad.
Co., 266 N.Y.S.2d 406, 408-09 (App. Div.
1965) (holding that lying to a contestant
in a rigged quiz show, thus harming his
academic reputation and prospects, did
not fit within the definition of prima facie
tort), revd on other grounds by 19 N.Y.2d
453 (1967).1

{73} Missouri’s adoption of the Restate-
ment version of Holmes’ formulation
helped to revive his vision, though not as
a general theory of intentional tort. Por-

ter, 611 S.W.2d at 272. The Restatement
formulation echoes Holmes. It states:
One who intentionally causes
injury to another is subject to
liability to the other for that in-
jury, if his conduct is generally
culpable and not justifiable under
the circumstances. This liability
may be imposed although the
actor’s conduct does not come
within a traditional category of
tort liability.
Restatement (Second) of Torts § 870. The
comments to the section assert that the
section “purports to supply [a] unifying
principle” for intentional torts and “to
explain the basis for the development
of the more recently created intentional
torts.” Restatement (Second) of Torts §
870 cmt. a. The same comment indicates,
however, that the more important work of
the section is to “serve as a guide for deter-
mining when liability should be imposed
for harm that was intentionally inflicted,
even though the conduct does not come
within the requirements of one of the
well established and named intentional
torts” Id. This latter comment reflects the
preference courts have shown for discrete,
specifically described torts. It also reflects
the commonplace that the field of compen-
sable wrongs has not been—nor should it
be—closed.
{74} If Holmes’ general theory is now
limited to considering unnamed inten-
tional wrongs, his most lasting contribu-
tion to the law in this area is his discussion
of how to consider a defendant’s claim of
privilege and justification in the face of ag-
gravated conduct. And, in an age when the
courts universally recognize the norma-
tive functions of the law of torts, Holmes’
consideration of the character of the means
used and the subjective motives of the
defendant looms especially large. See, e.g.,
Saiz v. Belen Sch. Dist., 1992-NMSC-018,
926, 113 N.M. 387, 827 P.2d 102. The law
can and should consider the harm done,
the means by which it was done, and the
state of mind that motivated the act in

12 Holmes was not writing in a vacuum. The thought that infliction of injury without justification was actionable was articulated
in Dexter v. Cole, 6 Wis. 319 (1858) and Ricker v. Freeman, 50 N.H. 420 (1870), though neither case involved the type of intentional
tort Holmes was addressing. The first articulation of the principle in a setting fitting Holmes’ theory was Walker v. Cronin, 107 Mass.
555 (1871). Walker involved a claim arising from a labor dispute that the defendants induced plaintiff’s employees to leave their job.
The Massachusetts Supreme Judicial Court reversed the trial court’s dismissal and remanded for trial noting that “[t]he intentional
causing of such loss to another, without justifiable cause, and with the malicious purpose to inflict it, is of itself a wrong”” Id. at 562.

13 It is in my view unfortunate that this quote provided the common name for the tort. Holmes had not used the term before.
Perhaps it was the result of his feeling that his approach had been fully accepted. If so, his hubris was misplaced.

14 It is possible that New York has now abandoned the requirement that the facts asserted not fit within any other nominate tort.
See Bd. of Educ. of Farmingdale Union Free Sch. Dist. v. Farmingdale Classroom Teachers Assn, 343 N.E.2d 278, 284-85 (N.Y. 1975).
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deciding whether, as a matter of policy, an
injury should go unremedied—whatever
the context in which the acts occurred.
{75} The Supreme Court was aware of
this history when it decided Schmitz.
Its discussion at paragraphs thirty-four
through fifty-two make clear that it un-
derstood the roots, approach, and utility
of the tort it was adopting. It consciously
adopted Holmes™ analysis—as expressed
in the Restatement—as the method New
Mexico courts would use to decide when
redress is required for injury caused by in-
sufficiently justified, malicious, intentional
conduct intended to cause injury.

{76} The uniform jury instructions guid-
ing juries faithfully reflect the Supreme
Court’s adoption of the Restatement.
They place a high burden of proof on the
plaintiff to prove intentional acts by the
defendant intended to cause harm to the
plaintiff. UJI 13-1631. The defendant can
plead justification but the plea is subject
to a balancing process to “determine if it
outweighs any motive of [the] defendant
to injure [the] plaintiff” UJI 13-1631A. The
factors to weigh include (1) the nature and
gravity of the harm inflicted, (2) the fair-
ness of the means used by the defendant,
(3) the defendant’s motives, and (4) the
value to the defendant or society in general
of the interests advanced by the defen-
dant’s conduct. Id. The weighing process
allows the parties to argue the policies for
and against allowing recovery in a given
factual context rather than in a vacuum.
Obviously, malicious intent can work to
vitiate social utility.

{77} Understanding that the tort was
intended to operate interstitially, the
Supreme Court cautiously limited its ap-
plication to instances where the facts do
not fit crystallized torts, that is, where no
other intentional tort provides a remedy.
Schmitz, 1990-NMSC-002, ¢ 48."> This
limiter has been the source of some uncer-
tainty, and underlies much of Judge Sutin’s
concerns. In my view, Schmitz provides a
ready answer for this case. Further, given
how thoroughly the case was litigated, this
is not the appropriate case to address the
concerns Judge Sutin raises.

{78} Under Schimitz, prima facie tort can
be pleaded and litigated in the alterna-
tive. But, when it comes to submitting the
case to the jury, if the “plaintift’s proof is
susceptible to submission under one of
the accepted categories of tort, the action

should be submitted to the jury on that
cause and not under prima facie tort.” Id.
A theory or cause of action is “susceptible
to submission” to a jury only if it has es-
caped dismissal by summary judgment,
directed verdict, or Rule 1-012(B)(6)
NMRA. Schmitz, 1990-NMSC-002, § 48.

{79} Here, all of Plaintiff’s causes of
action other than prima facie tort were
dismissed by summary judgment on De-
fendants’ motions. The dismissed theories
were not “susceptible to submission” to
the jury. Once the summary judgments
were granted, the dismissed causes were
not available to Plaintiff as a matter of law.
Schmitz cannot be read to require more of
litigants or trial courts.

{80} This is not a case in which a plaintiff
tried to evade other potential causes of
action. Plaintiff pleaded all conceivable
causes and proceeded to lose them to dis-
missal at Defendants’ urging. One cause
of action is the subject of much discussion
and merits response. Judge Sutin theo-
rizes that Plaintiff should have pursued
his contract claims more assiduously by
arguing that his termination was wrongful
and pretextual and thus contrary to the
imposed covenant of good faith and fair
dealing. Judge Sutin relies on cases such
as Kestenbaum, 1988-NMSC-092. The
employment termination cases were of no
help to Plaintiff. The primary factual issue
in those cases was whether there had been
a breach of the employee’s contract by the
employer; more specifically, whether the
plaintiff was fired for actual good cause
under their contract. Breach by the em-
ployer is the context in which the idea of
pretext arose in Kestenbaum and the other
wrongful termination cases. Here, there
was undeniably a breach of the agency
contract—by Plaintiff. Plaintiff’s agency
placed business with another company,
a terminable breach. Once that fact was
found, summary judgment on the breach
of contract claim in favor of Defendants
was inevitable. Using the covenant of good
faith and fair dealing to challenge a find-
ing of breach in this context runs the risk
of morphing it into a tort-like adjunct to
contract law. Perhaps it would be a good
idea to start crystallizing such a tort, but
its potential impact is much broader than
the relatively narrow scope of prima facie
tort. This case certainly does not call for
the effort or even the discussion.

{81} There is nothing to be gained and

much to be lost in Judge Sutin’s second-
guessing approach. There is no hint in
the record or argument by Defendants
that Plaintiff “threw the fight” in any of
his motion practice. There is no reason
for this Court—or the district court—to
engage in that inquiry. How is it to be done
in any event? Are courts to question mo-
tive? (“Did you mean to lose that motion
counsel?”). Are they to suggest litigation
tactics and arguments to counsel? If so,
should both counsel be examined and
“counseled,” or only the plaintift’s attor-
ney? To engage in second-guessing at the
appellate level is even more problematic.
All we can do is wonder at what was done
and why. If the issue was preserved below,
there is no need to wonder in a vacuum
because the arguments have been made
and we can assess them on the record. If
the subject of our second-guessing was
not preserved or even argued—as is the
case here—our musings are perforce of
no avail. Absent a miscarriage of justice,
we will not disturb a jury verdict. There
is certainly no miscarriage here. This case
involves aggravated facts and serious harm
that Defendants do not dispute. We are left
to musing about how counsel should have
been smarter and worked harder, all to no
discernible end.

{82} In sum, the case was vigorously liti-
gated. There is no need or reason to revisit
how it was litigated. Subject to Defendants’
failed motion to dismiss prima facie tort,
all parties agreed at the end that only prima
facie tort was left to be submitted to the
jury. The jury has spoken.

THE DISSENT

{83} Idisagree with the dissent’s assertion
that the factual circumstances here are ex-
empt from the purview of prima facie tort
simply because they arose in the context
of a contractual relationship between the
parties. The dissent argues for a categorical
exemption from tort liability, regardless of
behavior and motive. The cases cited by the
dissent do not support such an exemption
and its ipse dixit policy argument ignores
the lesson and point of Holmes’ work on
which it purports to rely.

{84} First, the cases the dissent relies
on simply do not support a categorical
exemption. Guest v. Allstate Insurance Co.
did hold that an attorney could not claim
future, unearned fees as an item of damage
from a former client. 2010-NMSC-047, ¢
25, 149 N.M. 74, 244 P.3d 342; see Dissent

15 A persuasive case that this limiter is not necessary has been made by Professor Vandevelde. Vandevelde, supra, at 539-40. Even
New York may have abandoned this requirement. But it is not my place to question the Supreme Court’s choice.
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infra 4 100. The basis for ruling—the need
to protect the attorney/client relation-
ship—says nothing about the propriety
of immunizing an entire field of human
activity from scrutiny for wrongdoing.'®
And Andrews v. Stallings, 1995-NMCA-
015,119 N.M. 478, 892 P2d 611, is a run-
of-the-mill case in which the defamation
claim was the appropriate tort to pursue.
See Dissent infra 4 101.

{85} Second, the dissent misconstrues
Holmes’ theory in his article Privilege,
Malice, and Intent. Holmes’ effort in the
article was to posit a general theory of
intentional tort useful as a method for
analyzing claims for injury caused by
intentional acts. He did not posit any
specific outcomes in cases. He did note
that some policies—such as the free use
of land—were so ingrained in the law and
society that they were likely to provide jus-
tification no matter what motive an actor
had for use of land."” But Holmes did not
say that even such uses should be forever
free from scrutiny or liability. The dissent
ignores its own quote from Holmes’ article
“When the question of policy is faced[,]
it... cannot be answered by generalities,
but must be determined by the particular
character of the case . .. plainly the worth
of the result, or the gain from allowing the
act to be done, has to be compared with
the loss which it inflicts” Holmes, supra,
at 3.

{86} Defendants and the dissent refuse
to engage the “particular character of
the case” or to conduct a comparison of
gain and loss in light of motive. The facts
in this case are egregious. After a very
successful eleven-year career as a “stel-
lar agent” for Defendants, Plaintiff was
summarily terminated after one mistake
which was quickly remedied. The motive
for the termination could range from petty
bureaucratic revenge to unmitigated greed.
As aresult of his termination, Plaintiff lost
all income from the business. His clients
and commissions were distributed to the
persons who carried out the termination.
And all of this occurred while Plaintiff’s
wife was away for an extended time with
a serious kidney disease. In effect, the jury

found that the individuals who effected
the firing acted like corporate hyenas and
jackals cannibalizing their own. I see no
reason to say that Plaintiff should “have
expected as much” when he signed his
agency agreement.

{87} There is no question Defendants
intended the firing and the harm. As to
justification, Defendants’ only response
is “because we can”*® But, as the court in
Plant noted, that “proposition is a mere
truism” 57 N.E. at 1014. Immunity for
intentional, harmful conduct requires an
inquiry into motive. As Holmes noted in
his article, “It is entirely conceivable that
motive, in some jurisdictions, should be
held to affect all, or nearly all, claims of
privilege” Holmes, supra, at 9. The jury
found Defendants’ motive to be malicious,
and their conduct inexcusable. Defendants
fail to appreciate that the tort and verdict
address that conduct and motive. The ter-
mination itself works primarily to provide
a measure of damages.

{88} Defendants’ argument that this ver-
dict will undermine “freedom of contract”
may be addressed by the fourth factor
under U]JI 13-1631A: “The value to [the]
defendant or to society in general of the
interests advanced by the defendant’s con-
duct” But Defendants do not—cannot—
explain how allowing petty bureaucratic
revenge or greed to motivate and control
their relationship with their agents is nec-
essary to its business model or its success.
Defendants do not—cannot—explain how
shielding the egregious conduct present
here is important to them or what value it
contributes to society in general. Defen-
dants do not—cannot—explain how im-
munizing hyena-like behavior is necessary
to defend freedom of contract. Defendants
do not attempt to explain because any ar-
guments made would be specious on their
face. In this context, Defendants’ assertion
of “freedom of contract” is not just a cliche;
it is a shibboleth.

{89} More generally, Defendants’ asser-
tion of freedom of contract fails to take into
account other developments in the law that
are aimed at ameliorating the potential for
the law of contract to devolve into the law of

the jungle. Internal to the world of contract,
the law imposes the implied covenant of
good faith and fair dealings. Cont’l Potash,
Inc. v. Freeport-McMaron, Inc., 1993-
NMSC-039, ¢ 64, 115 N.M. 690, 858 P.2d
66. The covenant makes subjective motive
and “right conduct” part of the conversation
when assessing breaches of contract. This
law has not destroyed freedom of contract,
though it probably humanizes it. Prima face
tort can do the same.
{90} In the insurance field, the courts
have created the tort of bad faith. See
UJIs13-1701 to -1705 NMRA. The obliga-
tions imposed on insurers by common law
bad faith concepts are much broader than
anything that might be imposed by prima
facie tort.” The torts of economic duress
and interferences with contractual rela-
tions have their own potential to interfere
with freedom of contract. But they were
recognized in response to inappropriate
behavior in the economic realm. See Terrel
v. Duke City Lumber Co., 1974-NMCA-041,
997,86 N.M. 405, 524 P.2d 1021 (recogniz-
ing tort of economic duress), affd in part
and revd in part on other grounds by 1975-
NMSC-041, 88 N.M. 299, 540 P.2d 229; see
also Wolf v. Perry, 1959-NMSC-044, ¢ 15,
65 N.M. 457, 339 P.2d 679 (recognizing
tortious interference with contract). They
have not destroyed freedom of contract and
neither will this verdict.

MICHAEL D. BUSTAMANTE, Judge

HANISEE, Judge (dissenting).

{91} Today’s majority injects the specter
of prima facie tort liability into commercial
relationships governed first by contracts
and, when necessary, doctrinal contract
law. In upholding the jury’s verdict, the
majority authors downplay the require-
ments of existing and directly applicable
causes of action—not only in contract but
also in tort. The end result is that Defen-
dants’ right to enforce and terminate an in-
disputably breached contract that neither
violates public policy nor is a contract of
adhesion is negated.

{92} Confusingly, Judge Sutin agrees that
there “are solid reasons for requiring Plain-
tiff to have pleaded and pursued contract

16 It is notable, though not relevant here, that no one in Guest saw any difficulty in allowing the plaintiffs’ contract claims and
the prima facie tort claims to both go to the jury.
17 It should be noted, however, that even the free use of land had its limits at common law. It was subject to challenge as a nui-
sance. And the case of Fletcher v. Rylands, 3 H. & C. 774, 159 Eng. Rep. 737 (1865)—the basis for strict liability for hazardous activi-
ties—involved a water reservoir which failed, flooding a neighbor’s mine.
18 Defendants’ position is Nixonian: “If the president does it, it’s legal”
19 One wonders how an insurer would fare in an action by one of its insureds alleging the type of callous and cruel behavior

visited on Plaintiff here.
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claims based on a theory that his termina-
tion was wrongful, pretextual, and carried
out with the malicious intent to harm and
without sufficient justification” Op. supra
€ 37. He also agrees that “Plaintiff could
have pleaded and persuasively argued that
his termination was unlawful [as a] breach
of contract and/or breach of the implied
covenant of good faith and fair dealing[.]”
Op. supra € 38. And Judge Bustamante al-
lows that our Supreme Court “cautiously
limited [prima facie tortss] application to
instances where the facts do not fit crystal-
lized torts[.]” Sp. Con. supra € 77. Why,
then, does the jury’s verdict stand when it
seems we agree that it is hornbook law that
prima facie tort may not be used to “evade
stringent requirements of other established
doctrines of law[?]” Schmitz, 1990-NMSC-
002, § 63; see also Stock, 1998-NMCA-081,
¢ 38 (holding that prima facie tort may not
serve to “escape possible restrictions” to
another tort’s applicability).

{93} Judge Sutin suggests that the reason
is “the particular manner in which this
case was tried,” Op. supra € 3, and “the
peculiar circumstances in this case[.]”
Op. supra ¢ 53. While true that “there
was no other claim available to Plaintiff
besides prima facie tort under which to
pursue damages” from Defendants, Op.
supra € 50, such was the circumstance only
because, by the time of trial, Defendants
had defeated Plaintiff’s numerous directly
applicable causes of action. So the only
reason this case was tried at all is because
the district court denied Defendants’ mo-
tion for summary judgment on Plaintiff’s
prima facie tort claim. Hence, the lead
opinion’s justification for the occurrence of
a trial on what was left of a disemboweled
complaint—loudly “sounding in contract
and tort[,]” Op. supra § 9—begs the ques-
tion of whether the district court erred in
denying the last of an otherwise success-
ful series of dispositive motions filed by
Defendants.

{94} The occurrence of such an atypical
trial, however, is no reason to affirm its
outcome and in any event is hardly the
fault of Defendants. To the contrary, Plain-
tiff was “the master of [his] complaint,” Self
v. United Parcel Serv., 1998-NMSC-046, €
17, 126 N.M. 396, 970 P.2d 582 (internal
quotation marks and citation omitted),
and likewise possessed sole control over
whether to appeal the district court’s
dismissal of his contract- and tort-based
claims. Yet Plaintiff chose not to plead the
claims that Judge Sutin suggests he “could
have pleaded and persuasively argued|,]”

Op. supra € 38, and did not appeal from
the district court’s summary judgment in
Defendants’ favor on the predicate claims
he did choose to plead. To uphold Defen-
dants’ liability under a legal doctrine of
such limited applicability rings hollow,
particularly given Judge Sutin’s additional
observation that the “express language of
the Agreement” would not have neces-
sarily “prohibited contract-related claims
based on pretext or ruse if they had been
carefully and clearly pursued” Op. supra §
37 (emphasis added). Yet by some kind of
judicial alchemy, the majority today turns
Defendants’ right to terminate the Agree-
ment into liability for its exercise of that
right, and Plaintiff’s litigation failures (and
his own breach of the Agreement) into a
damages bonanza paid for by Defendants.
{95} Even less availingly, Judge Busta-
mante appears to seek an independent,
stand-alone standard for application of
prima facie tort: “egregious conduct[.]” Sp.
Con. supra € 88 . He would declare corpo-
rate behaviors ranging from “petty bureau-
cratic revenge to unmitigated greed[,]” Sp.
Con. supra € 86, to be damages-eligible, a
zone of liability into which Defendants’
“hyena-like” and “jackals cannibalizing
their own[,]” behaviors fall. Sp. Con. supra
€9 86, 88. Under Judge Bustamante’s ap-
proach, district courts are to undertake a
free-ranging assessment of a defendant’s
conduct in deciding if a prima facie tort
claim is to be submitted to a jury, even
when “crystalliz[ed,]” Sp. Con. supra ¢
80, but element-rich causes of action fail
on legal grounds. Future plaintiffs might
wonder why they should bother to plead
on-point but proof-onerous causes of ac-
tion. Which is exactly why the application
of prima facie tort in New Mexico was
tightly curtailed from the get-go, and has
so remained. See Stock, 1998-NMCA-081,
€ 39 (“[T]he [plaintiff’s] claim of prima
facie tort is duplicative of her other claims.
But to the extent that it is not, we hold that
application of that doctrine . . . would be
an improper means of evading proof of es-
sential, and appropriate, elements of those
other claims.).

{96} Ultimately, the majority authors
and I fundamentally disagree about prima
facie tort’s place in New Mexico law. The
tort was not created, nor were its elements
designed, to serve as an infill upon which
a plaintiff can erect a remedy when oth-
erwise applicable torts or contract law do
not afford redress. Quite the opposite: that
a plaintiffis precluded from recovering un-
der a different cause of action is often itself

sufficient to demonstrate the inapplicabili-
ty of prima facie tort. This conclusion flows
from a proper historical understanding of
the tort and the genesis of Schmitz’s “eva-
sion” requirement. See 1990-NMSC-002,
¢ 63; see also James P. Bieg, Prima Facie
Tort Comes to New Mexico: A Summary of
Prima Facie Tort Law, 21 N.M. L. Rev. 327,
371 (1991) (expressing caution that “prima
facie tort has the potential of eliminating
the important policies and protections
embodied in the elements of traditional
torts, many of which have been developed
over centuries, and replacing them with a
nebulous, all-encompassing, and formless
cause of action”).
{97} While Judge Bustamante rightly
connects the origins of much of the frame-
work of existing tort law to the work of
Justice Holmes, his perspective regarding
prima facie tort is incomplete. Indeed,
Holmes rejected a formalist regime of tort
liability and set out a more general theory
for deciding cases where a plaintiff alleges
that he has been injured by the defendant.
Actions of tort are brought for
temporal damage. The law recog-
nizes temporal damage as an evil
which its object is to prevent or
to redress, so far as is consistent
with paramount considerations
to be mentioned. When it is
shown that the defendant’s act
has had temporal damage to the
plaintiff for its consequence, the
next question is whether that
consequence was one which the
defendant might have foreseen. If
common experience has shown
that some such consequence was
likely to follow the act under the
circumstances known to the ac-
tor, he is taken to have acted with
notice, and is held liable[.]
Holmes, Privilege, Malice, and Intent,
supra at 1 (cited in Schmitz, 1990-NMSC-
002, 9 36). To Holmes, the only question
in determining whether to exempt a
defendant from liability for damages to
the plaintiff caused by the defendant’s
malicious acts is whether the defendant’s
actions, however malicious, may be justi-
fied or “privilege[d].” Holmes, supra, at 9.
And whether a defendant’s acts are privi-
leged is ultimately a question of “policy;
and the advantages to the community, on
the one side and the other, are the only
matters really entitled to be weighed”
Id. Under Holmes’ theory, the question
of whether the defendant is privileged
to inflict a harm “cannot be answered by
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generalities, but must be determined by
the particular character of the case, even if
everybody agrees what the answer should
be. ... [P]lainly the worth of the result, or
the gain from allowing the act to be done,
has to be compared with the loss which it
inflicts” Id. at 3.

{98} But “[i]t seems inevitable that a tort
conceived on the principle of prima facie
liability for intentional infliction of harm
would come to encroach upon bodies of
law, like contract, which have more limited
principles of liability” Mark P. Gergen,
Tortious Interference: How It Is Engulfing
Commercial Law, Why This Is Not Entirely
Bad, and A Prudential Response, 38 Ariz. L.
Rev. 1175, 1218 (1996). Hence the import
of Schmitz’s use of the phrase “established
doctrines of law” 1990-NMSC-002, ¢ 63
(emphasis added). The elements of a claim
merely express the requirements of the
underlying doctrine of substantive law
that provides a remedy. It follows, then,
that Plaintiff’s inability to plead or prevail
on a claim for breach of contract (or tor-
tious interference with the Agreement into
which the parties entered) may itself be
a reason to question whether a claim for
prima facie tort should be submitted to the
jury. In other words, the fact that a plaintift
cannot obtain relief for injuries caused by
the defendant in an action for breach of
contract is evidence that the defendant
was justified or privileged to cause the
plaintift’s injuries. Gergen, supra, at 1221
(noting that if a claim “[falls] deeply in
the shadow of another body of law;” con-
sideration should be given to determining
whether dismissal is necessary in order to
“preserve the priority of that other body
of [aw”).

{99} Even Holmes evolved to limit his
preferred generalized approach to tort
liability by use of the term “disinterested
malevolence,” Am. Bank & Tr. Co. v. Feder-
al Bank, 256 U.S. 350, 358 (1921), penned
to mark the liability distinction between
actions of right that cause harm and ac-
tions undertaken solely to cause harm.
That notion is evident in Aikens itself,
when Holmes addressed the unique state
of mind that exists when harm is inflicted
“for the sake of the harm as an end in itself,
and not merely as a means to some further
end legitimately desired.” Aikens, 195 U.S.
at 203; see also Marcella v. ARP Films, Inc.,
778 F2d 112, 119 (2d Cir. 1985) (“[W]hen
there are other motives, such as profit, self-
interest, or business advantage, there is no
recovery under the doctrine of prima facie
tort”). Here, regarding Defendants’ ter-

mination of the Agreement with Plaintiff,
the trial record amply supports business,
profit, and associative motives far beyond
disinterested malevolence.

{100} The historic limitation of prima facie
tort’s application, intended by Schmitz,
finds support in our case law. In Guest,
2010-NMSC-047, €9 47-56, our Supreme
Court held on public policy grounds that
a client is not liable to his lawyer for lost
future earnings when the client termi-
nates the attorney-client relationship.
The attorney-plaintiff in Guest contended
that even if lost future earnings were not
available in a breach of contract action,
they were nonetheless available in an ac-
tion based on prima facie tort. Id. € 57.
Our Supreme Court disagreed, holding
that “these claims arose out of the same
circumstances as [the attorney-plaintiff’s]
contract claim—her employment rela-
tionship with [the defendant]—[so the]
reasoning applies regardless of the theory
of liability” Id. This statement supports my
view that if a plaintiff cannot prevail on
breach of contract or the covenant of good
faith and fair dealing for a good reason,
then the plaintiff should not be allowed
to prevail on a prima facie tort claim for
the same reason—even when the formal
elements of a prima facie tort claim are
found by a jury to have been proven.
{101} This Court upheld the dismissal of a
prima facie tort claim for similar reasons
in Andrews, 1995-NMCA-015. In that case,
we upheld the district court’s dismissal
of the plaintiffs’ intentional infliction of
emotional distress claim, reasoning that
the claim was an “attempt[] . . . to make
an end-run around the obstacles posed by
defamation law’s harm to reputation ele-
ment and its constitutional aspects” Id. €
48 (internal quotation marks and citation
omitted). With respect to the plaintiffs’ pri-
ma facie tort claim, we analyzed Schmitz’s
“evasion” rule from a similar standpoint:
“[whether plaintiffs’] prima facie tort
is being asserted merely to circumvent
the established defenses to defamation.”
Id. € 64. In other words, we looked at
the normative value of defamation (and
its defenses) as the means of redress for
harm caused by written statements. And
we concluded that it outweighed the need
to provide the plaintiffs with a secondary
avenue by which liability might be estab-
lished premised upon the harm caused by
the defendants’ acts. Id. ¢ 67.

{102} Holmes understood this issue as a
question of privilege: when the benefits to
society of requiring a plaintiff to proceed

(and lose) under an established theory
of law outweigh the benefits of allowing
the plaintiff to recover for prima facie
tort, we are in essence recognizing that
the defendant has a privilege to harm the
plaintiff. The example Holmes used is “the
right to make changes upon or in a man’s
land[.]” Holmes, supra at 4. Even if a man
makes changes to his own land with mali-
cious intent to harm his neighbor, Holmes
reasoned that the need to compensate the
neighbor and punish the defendant for his
malice would be outweighed by society’s in-
terest in encouraging landowners to invest
in and develop their property. Id. “Were it
otherwise, and were the doctrine carried
out to its logical conclusion, an expensive
warehouse might be pulled down on the
finding of a jury that it was maintained
maliciously, and thus a large amount of
labor might be wasted and lost.” Id.

{103} The straightforward question here is
whether an existing and applicable doctrine
of law requires us to decide this case in De-
fendants’ favor, despite their concession on
appeal that they acted with an intent to (and
did indeed) harm Plaintiff. As Judge Sutin
points out, Defendants’ argument on this
issue boils down to a straightforward con-
tention that the jury’s verdict, if allowed to
stand, would fatally undermine the maxim
of contract law that “public policy encour-
ages freedom between competent parties of
the right to contract, and requires the en-
forcement of contracts, unless they clearly
contravene some positive law or rule of
public morals” General Elec. Credit Corp. v.
Tidenberg, 1967-NMSC-126, € 14, 78 N.M.
59, 428 P.2d 33. Judge Sutin dismisses this
argument out of hand, concluding that De-
fendants’ argument paints an “ideal[ized]”
picture of a world in which there is “[no]
way for a party to obtain relief in for-cause
terminations that are technically authorized
but nevertheless pretextual[.]” Op. supra ¢
41. And the concurring opinion seems to
prefer that freedom of contract be vaguely
“humanize[d.]” Sp. Con. supra € 89. But
this is just a preference that applicable law
incorporate considerations that it does
not. Should we allow a plaintiff to obtain
damages for harm caused by the exercise
of an express term in a contract when that
contract does not violate any public policy
and is not one of adhesion? In upholding
the jury verdict in this case, the majority
authors do not answer this difficult (and
to my mind, insurmountable) question.
{104} The public policy favoring the free-
dom of private parties to set the terms of
their commercial relationships should not

Bar Bulletin - April 26,2017 -Volume 56, No. 17 35


http://www.nmcompcomm.us/

http:/Mww.nmcompcomm.us/

Advance Opinions

be discarded if a defendant’s conduct, even
if both legal and expressly contemplated
by the contract, is by judicial measure
sufficiently outrageous. The worn phrase
“freedom of contract” may be cliché, but
that does not mean we should ignore its
application in this case. Bad blood and
failed business ventures often keep close

company. Courts should not sit in equity
on claims arising from commercial rela-
tionships that wouldn’t exist but for written
contracts. Where the terms of a contract
are clear—as here—we enforce them as
written. The parties would have expected
as much when they entered the Agree-
ment. I would reverse the district court’s

denial of Defendants’ post-trial motion for
adirected verdict on Plaintiff’s prima facie
tort claim. I therefore respectfully dissent.

J. MILES HANISEE, Judge
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{1} We write to clarify various issues re-
garding the remittitur of a bail bond that
has been forfeited pursuant to NMSA
1978, Section 31-3-2 (1993). When a bail
bond has been filed in the magistrate
court to secure the release of a defendant
in a criminal case and the bond has not
been transferred to the district court, all
proceedings regarding the forfeiture of the
bond must occur in the magistrate court.
In addition, any subsequent proceedings
to remit a previous forfeiture of the bond
must be addressed in the same court where
the forfeiture occurred—in this case, the
magistrate court. Appeals to the district
court regarding the bond forfeiture pro-
ceedings that occurred in the magistrate
court are only addressed by the district
court in its appellate capacity. Appellants’
attempt to have this Court order a remit-
titur of the bail bond previously forfeited
by the magistrate court was premature.
The district court properly addressed the
original bail bond forfeiture in an appel-

late capacity. We affirm the district court’s
determination that the bail bond forfei-
ture complied with Section 31-3-2 and
further bond proceedings were properly
remanded to the magistrate court.

I. Background and

Procedural History

{2} This case arose from a default judg-
ment on a bail bond entered by the magis-
trate court of Lea County on May 16, 2013,
in case number M-26-IR-2012-00016. The
bond was posted by Mickey’s Bail Bonds
through its agent, Sherron Little (Appel-
lants), to secure the pretrial release of
Michael Naegle, a/k/a Michael Naegele
(Defendant). Defendant was charged
with the felony offense of driving while
under the influence of intoxicating liquor
pursuant to NMSA 1978, Section 66-8-102
(2010), and driving without a valid driver’s
license pursuant to NMSA 1978, Section
66-5-2 (2007). On September 19, 2012, the
magistrate court entered an order admit-
ting Defendant to bail in the amount of
$5,000 subject to certain conditions, and
Defendant was released on bail. Appel-
lants, as surety, posted the $5,000 bail bond
to obtain Defendant’s release. Defendant

failed to appear at a preliminary hearing on
October 17, 2012, and the magistrate court
issued a bench warrant for Defendant’s
arrest that included the language: “THIS
WARRANT MAY BE EXECUTED ANY-
WHERE IN THIS STATE” The magistrate
court further gave notice of a hearing on
November 19, 2012, to forfeit the bail bond
and enter judgment against Defendant and
Appellants “unless they showed [good]
cause why judgment should not be entered
against them.” The magistrate court later
issued a continuance, signed by Appellant
Little, and the hearing was rescheduled.
On May 10, 2013, the magistrate court
again rescheduled the hearing and issued
a third notice of intent to hold a hearing
to forfeit the bail bond unless Defendant
and Appellants “showed [good] cause why
judgment should not be entered against
them?” At the forfeiture hearing on May 16,
2013, neither Defendant nor Appellants
appeared and the magistrate court entered
an order forfeiting the bond and granting
judgment against Appellants for the full
amount of the bail bond. Appellants ap-
pealed this order to the district court.

{3} No activity occurred for over a year.
On October 8, 2014, after a dismissal
without prejudice for lack of prosecution,
the district court ordered the reinstate-
ment of the appeal and issued a new bench
warrant for Defendant’s arrest. Appellants
then secured Defendant from Arkansas
and returned him to New Mexico where
he was taken into custody on December 3,
2014.

{4} At the district court hearing held on
January 16, 2015, Appellant Little testified
that Defendant fled to Arkansas after his
initial bond hearing but Appellants had
been unable to extradite him because the
bench warrant issued by the magistrate
court was not executable beyond the ter-
ritorial limits of New Mexico. Appellant
Little further stated that she believed the
bench warrant issued by the magistrate
court was only for “in state” but because
it was for a felony, she had requested and
received a “good” bench warrant from the
district court. Appellant Little recounted
that after receiving the bench warrant from
the district court, she drove to Arkansas,
and notified the local authorities of her
intention to extradite Defendant and
they said, “call if you have any problems”
Appellant Little took Defendant into her
custody and brought him back to New
Mexico. Appellants then argued to the
district court that the bond was not subject
to forfeiture under New Mexico law.
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{5} After undertaking a review of the
relevant Arkansas law, the district court
found that it was unnecessary for Appel-
lants to have secured a new district court
bench warrant in order to lawfully appre-
hend Defendant in Arkansas. As such, the
district court determined that the state of
Arkansas did not thwart the efforts of Ap-
pellant Little to apprehend Defendant. See
State v. Amador, 1982-NMSC-083, ¢ 14,
98 N.M. 270, 648 P.2d 309. Additionally,
although the district court found that Ap-
pellant Little was instrumental in securing
Defendant’s return to New Mexico, the
district court concluded that Appellants
had failed, under Rule 8-406(D) NMRA,
to show an impediment to Defendant’s
appearance or that Defendant was taken
into custody prior to the entry of the mag-
istrate court judgment. See id. (“The court
may direct that a forfeiture be set aside . ..
upon a showing of good cause why the de-
fendant did not appear as required by the
bond or if the defendant is surrendered by
the surety into custody prior to the entry
of a judgment of default on the bond)
Therefore, the district court determined
that Appellants “failed to sustain their
burden on appeal” The district court af-
firmed the decision of the magistrate court
and remanded the case for enforcement of
the magistrate’s previous orders and judg-
ments. It is from this ruling that Appellants
filed a timely appeal to this Court.

II. DISCUSSION

{6} Appellants argue that the district court
abused its discretion in affirming the bond
forfeiture entered by the magistrate court.
Appellants raise two issues on appeal chal-
lenging the district court’s ruling, arguing
that: (1) the forfeiture was unreasonable
as it was in direct conflict with the logic
and effects of the facts, and as such, was
contrary to reason and common sense; and
(2) the forfeiture was contrary to provi-
sions of Section 31-3-2(F) that governs
the remittitur of a forfeited bond. The State
argues that Appellants failed to preserve
any issue regarding Section 31-3-2(F) in
the district court and notwithstanding
such a failure of preservation, that Section
31-3-2(F) is an unconstitutional violation
of the separation of powers because it
is an unreasonable infringement on the
judiciary. We hold that the district court
did not err in affirming the forfeiture of
the bond by the magistrate court under
Section 31-3-2. We further conclude that
the question of Appellants’ entitlement to

remittitur under Section 31-3-2(F) was not
ripe for determination in the district court.
As aresult, we decline to address the State’s
additional constitutional argument.
Standard of Review

{7} Section 31-3-2 controls the substan-
tive rights and procedural process for the
forfeiture and remittitur of bail bonds. Sec-
tion 31-3-2(B)(2), states that “[w]henever
a person fails to appear at the time and
place fixed by the terms of his bail bond,
the court . . . may declare a forfeiture of
the bail” Furthermore, the court “may
direct that a forfeiture be set aside, upon
such conditions as the court may impose,
if it appears that justice does not require
the enforcement of the forfeiture” Section
31-3-2 (C). On appeal, the district court
will review any pretrial or preliminary rul-
ings previously made by lower courts on
a de novo basis. See N.M. Const. art. VI,
§ 27; City of Farmington v. Pinon-Garcia,
2012-NMCA-079, ¢ 13, 284 P.3d 1086.
To the extent that the issue before the
district court called for an interpretation
of statutory law, we review the issue de
novo. State v. Pacheco, 2008-NMCA-055,
¢ 15, 143 N.M. 851, 182 P.3d 834. Insofar
as the statutory provisions themselves
required the magistrate court to exercise
discretion in determining whether to
order the forfeiture of a bond we review
the ruling for an abuse of discretion. See
id. € 25. “An abuse of discretion occurs
when the ruling is clearly against the logic
and effect of the facts and circumstances
of the case. We cannot say the trial court
abused its discretion by its ruling unless
we can characterize [the ruling] as clearly
untenable or not justified by reason” State
v. Rojo, 1999-NMSC-001, € 41, 126 N.M.
438, 971 P.2d 829 (internal quotation
marks and citation omitted).

No Error by the Magistrate Court

{8} As noted above, forfeiture and remit-
tance of bail bonds is governed by Section
31-3-2. When a defendant fails to appear,
the court may declare a forfeiture of the
bail bond. See § 31-3-2(B)(2). “If the court
declares a forfeiture, it shall . . . declare
such forfeiture at the time of nonappear-
ance[,] give written notice thereof to the
surety within four working days of declara-
tion[,] and issue a bench warrant for the
person’s arrest” Id. A court has discretion
to set aside the forfeiture if justice so
requires, but if the forfeiture is declared,
the court may enter a default judgment
against the surety. Section 31-3-2 (C), (D).

The procedure to enter a default judgment
under the statute reads:

Notice of the motion to enter

a judgment of default may be

served pursuant to the rules of

criminal procedure or may be

served on the clerk of the court,

who shall forthwith mail copies

to the obligors at their last known

address. The notice shall require

the sureties to appear . . . and

show cause why judgment shall

not be entered against them for

the amount of the bail bond or

recognizance. If good cause is not

shown, the court may then enter

judgment against the obligors on

the recognizance, for such sum

as it sees fit, not exceeding the

penalty fixed by the bail bond or

recognizance.
Section 31-3-2(E) (emphasis added).
Our Supreme Court has recognized that
the purpose of bail is to “secure the at-
tendance of the defendant at his trial”
Amador, 1982-NMSC-083, € 13 (internal
quotation marks and citation omitted). A
“bondsman . . . aids in the administration
of justice when he acts in his financial
interest by producing the defendant” Id. §
14. Furthermore, the strict enforcement of
the forfeiture statute discourages a bonds-
man from giving bail. Id. However, good
cause for a defendant’s absence must be
shown by a bondsman to avoid forfeiture.
See § 31-3-2(E).!
{9} Our Supreme Court determined that
good cause for setting aside a forfeiture
is established when a bondsman is ob-
structed by another sovereign in securing
the defendant. Amador, 1982-NMSC-083,
¢ 2 (recognizing that the defendant failed
to appear at his trial date because he was
incarcerated in Texas on a separate charge).
In Amador, the bondsman first learned
of the defendant’s failure to appear when
he was served with a notice to show good
cause. Id. The bondsman located the defen-
dant “promptly” Id. 4 15. At the hearing to
show good cause, the bondsman asserted
that he had filed a detainer with the proper
Texas authorities and offered to reimburse
the district court for any expenses as a
result of the defendant’s extradition and
transportation. Id. ¢ 2. After the district
court refused to set aside the forfeiture,
our Supreme Court held that it is “unjust to
enrich the state treasury when a bondsman
has been diligent in his efforts to apprehend

'Section 31-3-2 corresponds with Rule 5-406 NMRA that was relied upon by the district court.
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and bring back for trial a defendant but has
been thwarted by the actions of another
sovereign jurisdiction” Id. § 14. Because
the bondsman “did all he could to secure
the defendant’s presence and insure the
state against its monetary loss[,]” it was
an abuse of discretion to order the total
forfeiture of the bond. Id. 9 15-16.

{10} Unlike the bondsman in Amador,
Appellants did not take any action in Ar-
kansas prior to the forfeiture hearing in the
magistrate court and did not appear at the
forfeiture hearing to show “good cause.” See
id. § 12. After Defendant failed to appear
at the preliminary hearing on October
17, 2012, the magistrate court scheduled
several hearings to forfeit the bond and
enter judgment against both Defendant
and Appellants, unless they showed good
cause why judgment should not be entered
against them. After more than six months
of delays, both Defendant and Appellants
failed to appear at the magistrate court
hearing held on May 16, 2013—their op-
portunity to show good cause why the bond
should not be forfeited. Pursuant to Sec-
tion 31-3-2(E), the magistrate ordered the
forfeiture of the bond and entered a default
judgment against Appellants. Under these
circumstances, the magistrate court did not
err and properly forfeited the bail bond and
required payment from Appellants.

{11} Appellants argue that the district
court’s decision to affirm the magistrate
court’s ruling was against all logic and
the effect of the facts. Appellants rely on
Amador as support for their argument.
Appellants’ argument is misplaced. Despite
presenting testimony in the district court
that Appellant Little was unable to extradite
Defendant from Arkansas with the bench
warrant issued by the magistrate court, no
testimony was provided explaining why
Defendant failed to appear at the hearing
on May 16, 2013, or otherwise show good
cause and avoid the bond forfeiture in the
magistrate court. Furthermore, the district
court did not find Appellants’ “extradition”
testimony to be credible or an accurate
presentation of Arkansas law. After review-
ing the pertinent statutory provision, the
district court found that it was unnecessary
for Appellants to secure another bench
warrant to lawfully apprehend Defendant
in Arkansas. See Ark. Code Ann. § 16-84-
114(b), (c) (2001) (stating generally that:
(1) for the purpose of surrendering a de-
fendant, a surety may arrest the defendant

at any place in the state; (2) a surety must
fall under a strict list of persons “unless that
person is licensed as a bail bond agent by the
state where the bail bond was written[;]” and
(3) a surety may arrest a defendant without
a certified copy of the bench warrant) (em-
phasis added). The district court’s consider-
ation of Appellants’ new argument was not
factually or legally erroneous. See Pacheco,
2008-NMCA-055, € 31 (recognizing that
the district court’s judgment was “neither
against the logic and effect of the facts and
circumstances, nor was it contrary to the
reasonable, probable, and actual deductions
drawn from the facts and circumstances in
[the] case”(alterations, internal quotation
marks, and citation omitted)).
{12} Appellant renewed this same argu-
ment in the appeal to this Court. Unlike
Amador, where the defendant was being
held on new charges in another state, there
was inadequate evidence presented to
support Appellants’ position that Arkan-
sas was holding Defendant in custody or
otherwise thwarted the efforts of Appel-
lants to apprehend Defendant. See 1982-
NMSC-083, 99 14-16. More importantly,
none of this evidence was presented to the
magistrate court before it entered a judg-
ment forfeiting the bail bond on May 16,
2013. Therefore, the bail bond posted in
the magistrate court was properly forfeited
under Section 31-3-2.
Remittance of Forfeited Bond
under Section 31-3-2(F)
{13} Appellants also argue that they are
entitled to a remittitur of the forfeited
bond under Section 31-3-2(F). However,
Appellants never applied to the magistrate
court for a remittitur of the forfeited bond
under Section 31-3-2(F) and only raised
this issue for the first time on appeal to
this Court. Because Appellants failed to
preserve this argument for review, the
magistrate court remains the correct
tribunal to address new evidence and
determine whether a remittitur of Appel-
lants’ bond is proper. See State v. Brooks,
1994-NMSC-062,9 10,117 N.M. 751, 877
P2d 557 (noting that issues raised for the
first time on appeal will not be heard due
to a failure to preserve the claim of error,
especially where the claim is an issue of
fact that must be decided at the trial level).
{14} Thelanguage of the bond remittitur
statute reads:

When a judgment has been

rendered against the defendant

or surety for the whole or part
of the penalty of a forfeited re-
cognizance, the court rendering
such judgment shall remit the
amount thereof when, after such
rendition, the accused has been
arrested and surrendered to the
proper court to be tried on such
charge or to answer the judg-
ment of the court, provided that
the apprehension of the accused
in some way was aided by the
surety’s efforts or by information
supplied by the surety.
Section 31-3-2(F) (emphasis added).
When interpreting a statute, this Court
must look “at the plain meaning of the
language of the statute to effectuate the
intent of the [L]egislature” Pacheco, 2008-
NMCA-055,  15. “According to the plain
meaning rule, when a statute contains
language which is clear and unambiguous,
we must give effect to that language and
refrain from further statutory interpreta-
tion” Id. (alteration, internal quotation
marks, and citation omitted). It is clear
from the unambiguous language of Section
31-3-2(F) that the Legislature intended the
court that rendered a forfeiture to have
continuing jurisdiction relative to the
question of remittitur. See State v. Ramirez,
1981-NMSC-125, € 5, 97 N.M. 125, 637
P2d 556 (holding that Section 31-3-2(E),
the predecessor to Section 31-3-2(F), is an
exception to the “ ‘continuing jurisdiction’
rule” that otherwise limits the authority
of the magistrate courts to retain control
over civil judgments that it has entered).
In Ramirez, our Supreme Court made it
clear that “[s]ince magistrate courts are
given authority to set bail[] and to enter
a judgment forfeiting the bail bond, it
logically follows that the magistrate court
must hear a motion to remit or reduce
the amount of the forfeiture judgment”
1981-NMSC-125, ¢ 7 (citations omitted).
It is undisputed that a motion or hearing
on the remittitur of Appellant’s bond was
never held in the magistrate court. As a
result, any issue regarding the possible
remittitur of Appellants’ bond must be re-
manded to the magistrate court for proper
consideration. Id.
{15} With regard to the forfeiture and
remittitur of a bail bond, the State has
pointed out that there may be some con-
flict or confusion between Section 31-3-2
and Rule 5-406.? We take this opportunity

“Rule 5-406 is substantively identical to Rule 6-406 NMRA for the magistrate court, Rule 7-406 NMRA for the metro court and
Rule 8-406 for the municipal court. This opinion addresses all four versions of the same rule.
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to clarify and hold that no material conflict
exists. Rule 5-406 exclusively addresses the
initial question of forfeiture and subsec-
tions B through E of Section 31-3-2 are
wholly compatible with the language in
Rule 5-406. Subsection F of Section 31-3-2
only addresses the issue of remittitur, an
issue that is not addressed in Rule 5-406
and, as such, no conflict exists regarding
remittitur under Section 31-3-2(F).

The State’s Constitutional Argument
{16} Finally, the State argues that Section
31-3-2(F) is an unconstitutional viola-
tion of the separation of powers and is an
unreasonable infringement of judicial au-
thority. However, this argument is prema-
ture. The magistrate court has not yet had

the opportunity to consider a remittitur of
Appellants’ forfeited bond. We decline to
address the State’s argument at this time.
See Schleiter v. Carlos, 1989-NMSC-037,
€ 13,108 N.M. 507, 775 P.2d 709 (“It is an
enduring principle of constitutional juris-
prudence that courts will avoid deciding
constitutional questions unless required
to do so. We have repeatedly declined to
decide constitutional questions unless
necessary to the disposition of the case”).
CONCLUSION

{17} In this case, the district court af-
firmed the forfeiture of Appellants’ bond
by the magistrate court and remanded to
the magistrate court for further proceed-
ings consistent with its order. Although

the district court’s mandate may appear
narrow, it does not preclude Appellants
from seeking a remittitur from the mag-
istrate court. On remand, Appellants must
make a proper motion and factual showing
under Section 31-2-3(F). We leave these
factual questions for the proper tribunal.
For the reasons set forth herein, we affirm
the district court’s order and remand this
matter to the magistrate court for any
further proceedings.

{18} ITIS SO ORDERED.
TIMOTHY L. GARCIA, Judge
WE CONCUR:

MICHAEL D. BUSTAMANTE, Judge
STEPHEN G. FRENCH, Judge
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WILLIAM F. DAVIS & ASSOCIATES, PC.

6709 Academy Rd. NE, Suite A, Albuquerque, NM 87109

Would like to CONGRATULATE May UNM Law School Graduates!

Associate Attorney / Law Clerk: Our law firm is a dynamic firm concentrating in the area of business reorganizations. We
are accepting applications for a May graduate to practice as a Law Clerk until licensing, and Associate thereafter. Candidates

should be willing to work hard and learn the bankruptcy practice. Law school courses/experience in Bankruptcy, Secured
Transactions and UCC are preferred.

Paralegal: We are accepting applications for an entry-level paralegal that will assist with preparing bankruptcy documents,
drafting pleadings, and to assist our attorneys. A paralegal certificate is preferred.

Our firm offers competitive salary, excellent benefits, a positive work environment,
and excellent promotion opportunities. Positions are available immediately.

Please send resume via email to: diane@nmbankruptcy.com
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é@ client base 'f. 3 ATTORNEYS AND COUNSELORS AT LAW
I and accumulate A welcomes our friend and colleague

pro bono time & JAMES F. BECKLEY

through the State Bar Lawyer ﬁf' “of counsel” to the firm
Referral Programs %

e =
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The State Bar has two lawyer
referral programs to help members
connect with potential clients:
the General Referral Program
and the Legal Resources for the
Elderly Program (LREP).

-

Jim has been practicing law in Albuguerque for over 45

Contact Maria Tanner at years,with a focus on estate planning, trust administration,
mtanner@nmbar.org or 505-797-6047 probate administration, estate and gift taxation, and
for more information or to sign up business planning.
with the programs.
7 4830 JUAN TABO BOULEVARD NE SUITE F, ALBUQUERQUE, NM 87111
TN E AR 800.460.8670 (0) 505.237.0064 (F) 505.237.9440
of NE\X/ MEX'CO www.estateplannersnm.com
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MepranoSTRUCK, PC

Representing Injured People
Around New Mexico

505-217-2200
MedranoStruckLaw.com

500 Tijeras Ave. NW
Albuguerque, NM 87102

Aqui, los abogados hablan Espaiiol

Expertise. Accuracy.
Credibility.

From the boardroom to the courtroom,
rely on the forensic and litigation
expertise at Atkinson to deliver results

that are on time and on target.

Litigation Services
Partner/Shareholder Disputes
Forensic Accounting & Consulting
Valuation Services

atkmson

Certified Public Accountants

atkinsoncpa.com
albuquerque
505 843-6492

Henry South,
CPA,CVA

- | We are accepting cases involving:

* Wrongful Death Actions
* Auto Accidents

» Trucking Accidents

e Dog Bites

* Slip and Fall

* Trip and Fall

* Uninsured Moftorist

* Underinsured Motorist

* Insurance Bad Faith

* Unfair Claims Handling

Raynard is also available for:

* Mediations
* Arbitrations (Panel or Single)

» Seftlement Conferences

* Personal Representative (Pl)

* Guardian ad litem (PI)

* Pepperdine University Law —
Straus Institute “Mediating the
Litigated Case” seminar
parficipant (2016)

RAYNARD STRUCK

Advertise in our
award winning
weekly email
newsletter!

Delivered every Friday
morning, eNews is a great way
to get your business noticed.

Features

« Quick-glance format

« Ads have premium “above
the fold” placement

« Winner of the 2016 NABE
Luminary Award for
Excellence in Electronic
Media

- Affordable

Contact Marcia Ulibarri,
at 505-797-6058 or email
mulibarri@nmbar.org
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O SVERED LETHERER

INSURANCE CONSULTANTS, INC.

Martha J. Kaser, JD LISW PROFESSIONAL LIABILITY SPECIALISTS

Representing 24 Insurance Companies
Gladly Accepting
Referrals For:

We solve Professional
Liability Insurance Problems

Family Law
Divorce
Settlement Facilitation

Mediation We Shop, You Save.
New programs for

small firms.

Co-Parenting Coordination

Adoption

GAL Appointments £
Brian Letherer

mkaser@pbwslaw.com

www.pbwslaw.com 1540 Juan Tabo NE, Suite H, Albuquerque, NM 87112
(505)872-0505 bletherer@licnm.com * 505.433.4266

www.licnm.com
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505-501-7556
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TERRI SAUER BEACH

HOME BEGINS HERE

An experienced attorney. Now a successful
Realtor. Terri can help you whether you
want to buy or sell a home.

505.250.6411

terribeach@cblegacy.com

Associate Broker

i [ EGACY

505.292.8900

CONTRACT ATTORNEY
SECOND CHAIR

30 yrs. experience — 20 yrs. as a solo
contract attorney. Help when you need
a seasoned associate. Brief writing,
depositions, pretrial motions, discovery
organization & analysis. Hearing & trial
assistance. Federal & state courts.

Diane Donaghy
(505) 281-3514
jemcsa@nmia.com

A Civilized Approach to Civil

Mediation
Karen S. Mendenhall

The Mendenhall Firm, P.C.
(505) 243-3357
KarenM@Mendenhallfirm.com

No need for another associate
Bespoke lawyering for a new millennium
THE BEZPALKO LAW FIRM
Legal Research and Writing

(505) 341-9353
www.bezpalkolawfirm.com

Steve Mazer
is gratefully accepting bankruptcy
referrals for Chs. 7 & 13.

505-265-1000 « smazer@regazzilaw.com
www.regazzilaw.com

Classified

JANE YOHALEM

Appeals Specialist
(505) 988-2826 * jbyohalem@gmail.com

MURIEL McCLELLAND
Family Law

SETTLEMENT FACILITATION
SPECIAL MASTER
MEDIATION
ARBITRATION

34 YEARS EXPERIENCE

(505) 433-2081
e-mail: murielmcc@aol.com

United States District Court, District
of New Mexico, Las Cruces -

Term Law Clerks

Two full-time Term Law Clerk positions
available, $60,210-$131,833 DOQ. See full
announcement and application instructions
at www.nmd.uscourts.gov. Successful ap-
plicants subject to FBI & fingerprint checks.
EEO employer.

Real Estate Attorney

Rodey, Dickason, Sloan, Akin & Robb, P.A.
is accepting resumes for an attorney with 5-8
years experience in real estate matters for our
Albuquerque office. Experience in land use,
natural resources, water law, environmental
law and/or other real estate related practice
areas a plus. Prefer New Mexico practitioner
with strong academic credentials and broad
real estate background. Firm offers excellent
benefit package. Salary commensurate with
experience. Please send indication of interest
and resume to Cathy Lopez, P.O. Box 1888,
Albuquerque, NM 87103 or via e-mail to hr@
rodey.com. All inquiries kept confidential.

Assistant City Attorney

City of Albuquerque Assistant City Attorney
position available within the Safe City Divi-
sion, representing the Albuquerque Police
Department (“APD”) in DWI Vehicle Seizure
and Forfeiture cases, which include both
administrative and district court proceed-
ings. Additional City and APD duties may be
assigned. Applicant must be admitted to the
practice of law in New Mexico, be an active
member of the Bar in good standing, and
have at least one (1) year of attorney experi-
ence in New Mexico. Preferred qualification:
knowledge of civil and/or criminal practice
and procedures. A successful candidate will
have strong communication skills, be able to
work within a diverse legal team, and interact
daily with the public. Salary will be based
upon experience and the City of Albuquer-
que Attorney's Personnel and Compensation
Plan with a City of Albuquerque Benefits
package. Please submit resume to attention
of "Safe City Attorney Application’; c/o Ra-
mona Zamir-Gonzalez; Executive Assistant;
P.O. Box 2248, Albuquerque, NM 87103 or
rzamir-gonzalez@cabq.gov, no later than
May 3, 2017.

Associate Attorney

The Spence Law Firm of Jackson Hole, Wyo-
ming, in association with The Wallin Law
Office, LLC, is seeking an associate attorney
for its new Albuquerque office. The successful
candidate must be licensed in New Mexico
and have a minimum of 2 years experience
with excellent writing skills. Duties would
include preparing court pleadings and fil-
ings, performing legal research, conducting
pretrial discovery, preparing for and attend-
ing court hearings, including civil jury trials.
The firm practices in the areas of catastrophic
injuries, wrongful death, and civil rights
litigation. Salary commensurate with experi-
ence. Please send your cover letter, resume,
writing sample and references to recruiting@
spencelawyers.com.

Attorney

Little, Bradley & Nesbitt, PA, is seeking an
attorney to handle residential foreclosure
cases. Prior foreclosure, real estate title, &/or
NM civil litigation experience preferred. Send
cover letter, resume, salary requirements,
writing sample & references to Karen-b@
littlepa.com, fax to 254-4722 or mail to PO
Box 3509, Alb 87190.
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Associate Attorney

Seeking applicants for Associate Attorney
position: you will receive outstanding com-
pensation and benefits as part of a vibrant,
growing plaintiffs personal injury practice.
Mission: To provide clients with intelligent,
compassionate and determined advocacy,
with the goal of maximizing compensation
for the harms caused by wrongful actions of
others. To give clients the attention needed
to help bring resolution as effectively and
quickly as possible. To make sure that, at
the end of the case, the client is satisfied and
knows that Parnall Law has stood up for,
fought for, and given voice and value to his or
her harm. Success: Litigation experience (on
plaintiff’s side) preferred. Strong negotiation
skills. Ability to thrive in a productive and
fast-paced work environment. Organized.
Detail-oriented. Team player. Willing to
tackle challenges with enthusiasm. Frequent
contact with your clients, team, opposing
counsel and insurance adjusters is of para-
mount importance in this role. Integrate the
5 values of our team: Teamwork, Talent,
Tenacity, Truth, and Triumph. Compelled
to do outstanding work. Strong work ethic.
Barriers to success: Lack of fulfillment in
role. Not enjoying people. Lack of empathy.
Not being time-effective. Unwillingness to
adapt and train. Arrogance. If you are inter-
ested in this position, and you have all the
qualifications necessary, please submit your
resume detailing your experience, a cover
letter explaining why you want to work here,
and transcripts of grades. Send documents to
Bert@ParnallLaw.com, and type “Mango” in
the subject line.

Attorney

Atkinson, Baker & Rodriguez, P.C. seeks
attorney with strong academic credentials
and 3-8 years civil litigation experience for
successful, established complex commercial
and tort litigation practice. Excellent benefits.
Tremendous opportunity for professional
development. Salary D.O.E. All inquiries
kept confidential. Send resume and writing
sample to Atkinson, Baker & Rodriguez, P.C.,
Attorney Recruiting, 201 Third Street NW,
Suite 1850, Albuquerque, NM 87102.

Full-Time Paralegal

State of New Mexico Bernalillo County
Metropolitan Court seeking a full-time
paralegal for its fast-paced Self Help Center.
Bilingual in Spanish/English preferred.
Application deadline is 5 pm May 12, 2017.
For a description of the job qualifications
and requirements, please visit https://metro.
nmcourts.gov

Experienced Litigation Paralegal
Butt Thornton & Baehr PChas an opening for
an experienced litigation Paralegal (5+ years).
Must be well organized, and have the ability
to work independently. Excellent typing/
word processing skills required. Generous
benefit package. Salary DOE. Please sent
letter of interest and resume to, gejohnson@
btblaw.com

Paralegal

Full-time paralegal needed for small, two law-
yer criminal defense and personal injury firm
located downtown. Experience preferred, but
willing to train an exceptional candidate.
Must have excellent organizational and
communication skills, be computer literate,
and be able to manage complex cases. Some
travel involved (mostly within New Mexico).
Competitive salary and benefits. Email cover
letter and resume to teri@duncanearnest.com
or fax to 505-750-9780. No phone calls please.

Legal Assistant

Small firm looking for legal assistant, full or
part time. Bankruptcy experience helpful but
not necessary. Must be organized and able to
work independently. Good word processing
skills required. Good benefits package. Sal-
ary DOE. Please send letter of interest and
resume to nmattorneyl92@gmail.com.

Legal Assistant

Downtown law firm seeks experienced Legal
Assistant. Excellent salary and benefits. Must
have experience in insurance defense or per-
sonal injury. Knowledge of billing software
a plus. Requires calendaring, scheduling,
independent work and client contact. People
skills are a must and to be able to effectively
work with our team. Send resume and refer-
ences to resume0l@swcp.com.
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the right to review and edit ads, to request that an ad be revised prior
to publication or to reject any ad. Cancellations must be received
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For more advertising information, contact:
Marcia C. Ulibarri at 505-797-6058
or email mulibarri@nmbar.org
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Will Work for Experience

Recent law school graduate seeking oppor-
tunity over the summer. Resume: https://
tinyurl.com/jmeabqlaw-res | Full CV: https:/
tinyurl.com/jmeabglaw-cv

Nurse Paralegal

Specialist in medical chronologies, related
case analysis/research. Accurate, knowledge-
able work product. For resume, work samples,
references: maryjdaniels68@gmail.com

Briefs, Research, Appeals—

Leave the writing to me. Experienced, effec-
tive, reasonable. cindi.pearlman@gmail.com
(505) 281 6797

Marketers that create Powerful Ads
FREE Industry Marketing Assessment
https://micdropflix.com/about-us-about-
customers/

Seeking Contract Work

NM Attorney 22 years in Tribal Law and
other; Seeking contract work drafting, Edit-
ing, researching, tribal court appearances,
Whatever you need; Lowest rate, Top-Quality
work! Text 253-355-4982

Miscellaneous

Want To Purchase

Want to purchase minerals and other oil/
gas interests. Send details to: P.O. Box 13557,
Denver, CO 80201

Missing Wills

Anyone having any knowledge about wills
prepared for either or both Mark Randall
Farmer and/or Marcella Jane Farmer please
contact Kevin D. Hammar or Sarah Turner
at (505) 266-8787 or khammar@abqlawnm.
com or sturner@abqlawnm.com .

NEW MEXICO LAWYERS AND JUDGES ASSISTANCE PROGRAM (JLAP)

Through JLAP, I've been given the freedom to become
the person that I've always wanted to be. This

program saved my life and my family.

-SM

Thanks to JLAP, | am happier, healthier and stronger
than | have ever been in my entire lifel

—KA

Free, confidential assistance to help identify
and address problems with alcohol, drugs,
depression, and other mental health issues.

g

Help and support are only a phone call away.
Confidential assistance - 24 hours every day.

Q¢ STATE BAR
of NEW MEXICO

N

Judges call 888-502-1289

Lawyers and law students call 505-228-1948 or 800-860-4914

www.nmbar.org
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Digital Print Center

Quality, full-color
printing. Local
service with fast
turnaround.

Business Cards « Letterhead « Envelopes - Booklets

Brochures - Calendars « Greeting Cards -« Invitations « and much more!

For more information, contact Marcia Ulibarri at
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Private Investigations. - Service of Process - SKIP Tracing
Special Master Sales - Civil Standby

We are a professional private investigations and compliance oriented service of process firm with
years of experience helping attorneys. Let our experienced team of professional private
investigators, process servers, and Special Masters show you what we can do.

ANCILLA LLARY
LEGAL SUPPORT
|NVEST|GAT|ONS




