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Children’s Law Section BOD

Noon, Juvenile Justice Center, 20
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10 a.m.-2 p.m., 13th Judicial District Court,
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Notices

Court NEws

New Mexico Supreme Court
Disciplinary Board

Phishing Attempt

A new phishing attack is targeting vari-
ous bar associations around the country.
Emails are being sent to lawyers notifying
them of a purported disciplinary com-
plaint and setting a deadline for the lawyer
to respond. The email instructs the lawyer
to click on a link or attachment to view
the complaint. Once the lawyer opens the
link or attachment, the lawyer’s computer
is infected with a virus that, in some cases,
may download ransomware and hold the
lawyer’s computer system hostage. The
fraudulent email may have the following
as part of or as its entire subject line: “Bar
Complaint”

Be aware that when the Disciplinary
Board of the New Mexico Supreme Court
receives a complaint against a lawyer, the
initial notice of the complaint, the com-
plaint itself and a request for the lawyer’s
response to the complaint, is sent by regu-
lar mail, not email, to the lawyer’s address
of record with the New Mexico Supreme
Court. If a lawyer fails to respond to the
initial inquiry, the Disciplinary Board may
send a second letter by both regular mail
and email. The email will normally be from
twilliams@nmdisboard.org and will state
in the subject line “Disciplinary Complaint
by [complainant’s name]” The Board does
not send email notices to lawyers with
a subject line entitled “Bar Complaint”
If you receive an email purporting to be
related to a disciplinary complaint and
are unsure as to its authenticity, call the
Disciplinary Board at 505-842-5781.

Judicial Information Division
E-Filing Fee Increase

Effective Jan. 1, 2017, the fees for E-
filing in New Mexico will increase. File
and serve fees will go from $10 to $12. File
only fees will go from $6 to $8. The $4 fee
for serve only will be dropped to $0.

New Mexico Court of Appeals
Applicants Recommended for
Judicial Vacancy

The Appellate Court Judicial Nominat-
ing Commission convened on Dec. 1 in
Santa Fe and completed its evaluation of
the nine applicants for the vacancy on
the New Mexico Court of Appeals. The
Commission recommends the following

Professionalism Tip

With respect to parties, lawyers, jurors, and witnesses:

| will be open to constructive criticism and make such changes as are consistent
with this creed and the Code of Judicial Conduct when appropriate.

seven applicants (in alphabetical order)
to Gov. Susana Martinez: Kristina Bog-
ardus, Henry Bohnhoff, Steve French,
Emil Kiehne, Kerry Kiernan, Jacqueline
Medina and Briana Zamora.

Second Judicial District Court
Notices of Mass Reassignment

Gov. Susana Martinez has announced
the appointment of Jane Levy to fill the
vacancy of Division XXV of the Second
Judicial District Court. Effective Jan. 1,
2017, Judge Levy will be assigned Family
Court cases previously assigned to Judge
Elizabeth Whitefield. Pursuant to Supreme
Court Rule 1-088.1 parties who have not
yet exercised a peremptory excusal will
have 10 days from Jan. 4, 2017, to excuse
Judge Levy.

Pursuant to the Constitution of the
State of New Mexico, Cindy Leos has
been elected to Division IX of the Second
Judicial District Court. Effective Jan. 1,
2017, Judge Leos will be assigned Criminal
Court cases previously assigned to Judge
David N. Williams, Division IX. Pursuant
to Supreme Court Rule 1-088.1 parties
who have not yet exercised a peremptory
excusal will have ten (10) days from Jan.
4, 2017, to excuse Judge Leos.

13th Judicial District Court

Exhibit Destruction

The 13th Judicial District Court in
Cibola County will destroy exhibits from
the following cases listed below on Dec.
15. Parties involved in the cases listed
below may retrieve the exhibits before the
destruction date by appearing in person at
the district court clerk’s office in Grants.
Call Court Manager Kathy Gallegos at
505-287-8831 ext. 3110 for more informa-
tion. Below are the cases that will have
exhibits destroyed: CR-1333-1985-00053
through CR-1333-2015-00233; JR-1333-
1993-00021 through JR-1333-2015-00034;
AP-1333-1991-00005 through AP-1333-
2002-10; LR-1333-2003-1 through LR-
1333-2015-00010; CV-1333-1982-00276
through CV-1333-2014-00228; DM-1333-
1984-00150 through DM-1333-2015-
00240; DV-1333-1999-00088 through DV-
1333-2015-00128; PB-1333-1996-00022

through PB-1333-2015-00011; JQ-1333-
1996-00015 through JQ-1333-2015-00001;
PQ-1333-2004-00006 though PQ-1333-
2015-00003; SA-1333-2004-00003 through
SA-1333-015-00008; SQ-1333-1987-00006
through SQ-1333-2015-00011.

Bernalillo County
Metropolitan Court
Notice of Mass Reassignment
Bernalillo County Metropolitan Court
Chief Judge Henry A. Alaniz announced a
mass reassignment of cases in Division II
as a result of the recent election of Judge-
Elect Christine E. Rodriguez. Pursuant to
Rule 23-109 NMRA, effective Dec. 19, all
criminal court cases previously assigned to
Judge Chris J. Schultz will be reassigned to
Judge-elect Rodriguez. Parties who have
not yet exercised a peremptory excusal,
pursuant to Supreme Court Rule 7-106
NMRA, will have 10 business days from
Dec. 19 to excuse Judge-elect Rodriguez.

U.S. District Court,
District of New Mexico
Announcement of Judicial

Vacancy

The Judicial Conference of the U.S. has
authorized the appointment of a full-time
U.S. magistrate judge for the District of
New Mexico at Albuquerque. The current
annual salary of the position is $186,852.
The term of office is eight years. A full pub-
lic notice and application forms for the U.S.
magistrate judge position are posted in the
ClerK’s Office of the U.S. District Court at
all federal courthouses in New Mexico,
and on the Court’s website at www.nmd.
uscourts.gov. Application forms may also
be obtained from the Intake Counter at all
federal courthouses in New Mexico, or by
calling 575-528-1439. Applications must
be received by Dec. 23. All applications will
be kept confidential unless the applicant
consents to disclose.

U.S. Courts Library
Holiday Open House

Join the staff of the U.S. Courts Library
for an open house. Enjoy some cookies
and punch from 10 a.m.-5 p.m., Dec.
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14. Stop by and meet staff, peruse the
collection and discover how the Library
can become an integral part of your legal
research team. The Library is located on
the third floor of the Pete V. Domenici
U.S. Courthouse at the northeast corner of
Fourth St. and Lomas Blvd. in downtown
Albuquerque. Normal hours of operation
are 8 a.m.—noon and 1-5 p.m., Monday
through Friday. For more information, call
505-348-2135.

STATE BAR NEWS

Attorney Support Groups

o Dec. 19, 7:30 am.
First United Methodist Church, 4th and
Lead SW, Albuquerque (group meets
the third Monday of the month.)

e Jan.2,2017, 5:30 p.m.
First United Methodist Church, 4th and
Lead SW, Albuquerque (group meets
the first Monday of the month.)

e Jan.9,2017, 5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library (group meets on the second
Monday of the month.) Teleconfer-
ence participation is now available.
Dial 1-866-640-4044 and enter code
7976003#.

For more information, contact Hilary

Noskin, 505-449-7984 or Bill Stratvert,

505-242-6845.

2017 Licensing Notification
Due by Dec. 31

2017 State Bar licensing fees and certi-
fications are due Dec. 31, 2016, and must
be completed by Feb. 1, 2017, to avoid
non-compliance and related late fees.
Complete annual licensing requirements
at www.nmbar.org/licensing. Payment by
credit card is available (payment by credit
card will incur a service charge). For more
information, call 505-797-6083 or email
license@nmbar.org. For help logging in
or other website troubleshooting, call 505-
797-6084 or email aarmijo@nmbar.org.
Those who have already completed their
licensing requirements should disregard
this notice.

Board of Bar Commissioners

Commissioner Vacancies

Two vacancies exist on the Board of
Bar Commissioners. Applicants should
plan to attend the 2017 Board meetings
scheduled for April 21, July 27 (Ruidoso,
in conjunction with the annual meeting),
Sept. 15 and Dec. 13, 2017 (Santa Fe).

Members interested in serving on the Board
should submit a letter of interest and résumé
to Executive Director Joe Conte (jconte@
nmbar.org) by Jan. 16, 2017.

A vacancy was created in the First
Bar Commissioner District, representing
Bernalillo County, due to Julie Vargas’
appointment to the bench. The Board will
make the appointment at the Jan. 27,2017,
meeting to fill the vacancy until the next
regular election of Commissioners. The
term will run through Dec. 31, 2017.

A vacancy exists in the Third Bar
Commissioner District, representing Los
Alamos, Rio Arriba, Sandoval and Santa
Fe counties. The Board will make the ap-
pointment at its Jan. 27, 2017, meeting to
fill the vacancy until the next regular elec-
tion of Commissioners, and the term will
run through Dec. 31, 2017. Active status
members with a principal place of practice
located in the Third Bar Commissioner
District are eligible to apply.

Election Results

The 2016 election of commissioners
for the Board of Bar Commissioners in
the Seventh Bar Commissioner District
(Catron, Dona Ana, Grant, Hidalgo, Luna,
Sierra, Socorro and Torrance counties)
was held Nov. 30. The results are as fol-
lows: Mick I. R. Gutierrez and David
P. Lutz. The First Bar Commissioner
District (Bernalillo County) was uncon-
tested, so Joshua A. Allison and Carla
C. Martinez are elected by acclamation.
The Second Bar Commissioner District
(Cibola, McKinley, San Juan and Valencia
counties) and Fifth District (Curry, De-
Baca, Quay and Roosevelt counties) were
also uncontested, so Joseph F. Sawyer and
Wesley O. Pool are elected by acclama-
tion to those districts, respectively. Only
one nomination petition was received
for the two positions in the Third Bar
Commissioner District (Los Alamos, Rio
Arriba, Sandoval and Santa Fe counties),
so Carolyn A. Wolf is elected by acclama-
tion, and the Board will appoint a member
from that district at their January Board
meeting. The Fourth Bar Commissioner
District (Colfax, Guadalupe, Harding,
Mora, San Miguel, Taos and Union coun-
ties) was uncontested, so Ernestina R.
Cruz is elected by acclamation. The Sixth
Bar Commissioner District (Chaves,
Eddy, Lea, Lincoln and Otero counties)
was also uncontested, so Erinna M. Atkins
is elected by acclamation.

——Featured—

IV Benefit

What's inside your 401 (k) may surprise you!
Find out why thousands of law firms use
the ABA Retirement Funds Program as their
401(k) provider.

(all 866-812-3580 for a free consultation.
wwww.abaretirement.com/welcome/
newmexico.html

isi New Mexico Lawyers
ﬁ; and Judges
- Assistance Program

Help and support are only a phone call away.
24-Hour Helpline
Attorneys/Law Students
505-228-1948 - 800-860-4914
Judges 888-502-1289
www.nmbar.org/JLAP

Accelerated Bar Bulletin

Holiday Deadlines

Due to upcoming holiday closures,
the Bar Bulletin has accelerated
printing schedules.

Submit notices by Dec. 16 for the
Dec. 28 issue and by Dec. 21 for the
Jan. 4, 2016, issue. Submit content to
notices@nmbar.org.

Committee on Diversity in the
Legal Profession
2017 Jaramillo Summer Law Clerk
Program Accepting Employers

For 25 years, the Arturo Jaramillo
Summer Law Clerk Program has diversi-
fied applicant pools, lowered artificial
barriers to employment opportunities and
produced high-quality law clerks who have
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become outstanding lawyers and judges in
New Mexico. The Committee on Diversity
invites you to join along in our common
commitment to expand opportunities in
the legal profession. To participate, contact
Morris Chavez at mo@saucedochavez.com
by Jan. 16, 2017. Visit www.nmbar.org/
clerkshipprogram for more information.

Legal Services and Programs
Committee
Breaking Good Video Contest
Seeks Sponsor

The Legal Services and Programs Com-
mittee will host the second annual Break-
ing Good Video Contest for 2016-2017.
The Video Contest aims to provide an
opportunity for New Mexico high school
students to show their creative and artistic
talents while learning about civil legal
services available to their communities.
The 2016-2017 prompt is “Who needs legal
services in our country and why are they
important?” The LSAP Committee would
like to invite a member or firm of the legal
community to sponsor monetary prizes
awarded to first, second and third place
student teams and the first place teacher
sponsor. The Video Contest sponsor will be
recognized during the presentation of the
awards, to take place at the Albuquerque
Bar Association Law Day Luncheon in
early May and on all promotional material
for the Video Contest. For more informa-
tion regarding details about the prize scale
and the Video Contest in general or ad-
ditional sponsorship information, contact
Breanna Henley at bhenley@nmbar.org.

UNM

Law Library

Hours Through Dec. 18

Building & Circulation
Monday-Thursday
Friday

8 a.m.-8 p.m.
8 am.-6 p.m.

Saturday 10a.m.-6p.m.
Sunday noon-6 p.m.
Reference

Monday-Friday
Saturday-Sunday

9 a.m.-6 p.m.
Closed

Innocence and Justice Project
Seeking Donations

Contributions to the New Mexico
Innocence and Justice Project are tax-
deductible and count toward the financial
contribution aspect of the pro bono rules
governing the State Bar. The Project at
UNM School of Law is a resource for per-
sons convicted in New Mexico state courts
who have a meritorious claim of factual
innocence. See lawschool.unm.edu/ijp/ for
more information or call 505-277-1457.
To donate, visit www.unmfund.org/fund/
other and type in “UNM School of Law
Barbara Bergman Fund - for IJP only” in
the comment box at the bottom.

OTHER BARs
First Judicial District Bar
Association
Holiday Party in Santa Fe

Join the First Judicial District Bar Asso-
ciation for beer, wine, salad, pizza and good
cheer at a holiday party at 5:30 p.m., Dec. 15,
at the Draft Station, 60 East San Francisco St,
Suite 313, Santa Fe. R.S.V.P.s are unnecessary.
FJDBA members may bring a guest.

New Mexico Criminal Defense
Lawyers Association
Fulfill Ethics Requirements

Get your end of year ethics credit and
tips on trial skills at “Latest Techniques in
Trial Skills & Sentencing” on Dec. 16 in
Las Cruces. This CLE is open to criminal
defense and civil attorneys, offers 2.0 ethics
credits. Get a judge’s perspective on ethical
and effective arguments for sentencing.

www.nmbar.org

Visit the New Mexico Criminal Defense
Lawyers Association website www.nmcdla.
org to register for this seminar. Members
can also renew for 2017.

New Mexico Defense Lawyers
Association
Basic Skills CLE

The New Mexico Defense Lawyers As-
sociation presents a half-day “Basic Skills
Academy” CLE for young lawyers (3.0 G)
in the morning and a half-day CLE devoted
to ethics/professionalism topics (3.0 EP)
in the afternoon on Dec. 16, at the Greater
Albuquerque Jewish Community Center.
Morning topics include case intake, analy-
sis and evaluation, depositions, and expert
witnesses. Afternoon topics include lawyer
incivility and enforcement, ethics jeopardy
and JLAP. This is an excellent opportunity
for all lawyers to top off their ethics profes-
sionalism CLE requirements by year-end.
Registration and full program details for
both seminars are available at www.nmdla.
org or by calling 505-797-6021.

OTHER NEWS
Workers’ Compensation
Administration
Notice of Vacancy

The Director of the New Mexico Work-
ers’ Compensation Administration hereby
announces the vacancy of an Administrative
Law Judge effective April 1, 2017. The pri-
mary location of the position is in Albuquer-
que, New Mexico, with travel throughout
the state. The agency is currently accepting
applications and will begin the review pro-
cess beginning Jan. 3,2017. The application
process will be ongoing until the vacancy is
filled. For more information about this posi-
tion, visit Www.workerscomp.state.nm.us.
The Workers’ Compensation Administra-
tion is an Equal Opportunity Employer.
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UNM School of Law Students Receive
Senior Lawyers Division
ATTORNEY MEMORIAL SCHOLARSHIP

For the third year in a row, the Se-
nior Lawyers Division presented
two $2,500 scholarships to UNM
School of Law students in mem-
ory of attorneys who have died in
the past 12 months. Many family
members and colleagues of these
attorneys attended the ceremony.
The scholarship recipients, Philip
Davies and Harlena Reed were
selected based on their academic
performance, career plan and
an essay. The scholarships were

State Bar President Brent Moore, UNM School of Law
Deans Alfred Mathewson and Sergio Pareja, SLD Chair

Phil Davi
gl;isg;fi fn Lo Pt Sg R Terry Revo, Recipient Harlena Reed, SLD Past Chair Brad
' Zeikus and Previous UNMSOL Associate Dean Peter
Terrence Revo, chair of the Senior Lawyers Division, opened Winograd
the event and remarked that it was both a happy and sad g o ey |

event. Though the event gives the legal community a chance
to acknowledge the quality of law students at the school, the
attorneys who are recognized are missed.

State Bar President J. Brent Moore and UNM School of Law
Deans Sergio Pareja and Alfred Mathewson all reflected on the
value of senior lawyers who share their wisdom and practice
advise with the rest of the members of the legal community.

The first recipient, Harlena Reed, has worked as a licensed
clinical social worker for the past 10 years and has even served
as a foster parent. Reed will graduate from the UNM School .
of Law in May. In her acceptance speech, Reed said she was o - .
touched by they honor of the Echolars}Pl)ip and became emotional Reczp le’?t Harlena Reedlstands center ‘Wlt.h her
at seeing two of her classmates names among the In Memoriam family Chris, Gaylene, Christen, Alexcenia (in arms)
list. This year, two UNM School of Law Students were included and baby Shaw.

with the practicing attorneys who have passed away.

The second recipient, Philip Davies, was on internship in
Washington, D.C. and could not attend the event. However, he
sent a video acceptance speech and mentioned his inspiration
for law school and the “senior lawyer in [his] life” Kendall Oli-
ver Schlenker. Davies plans to practice immigration law upon
graduation in May and successful passage of the Bar Exam.

el
Merri Jean Jones, SLD Chair-elect Don Jones and recipient
Davies’ mother Cindy Schlenker Davies

Bar Bulletin - December 14, 2016 - Volume 55, No.50 7



Legal Education

December

14

15

15

15

15

15

16

16

2016 Intellectual Property Law
Institute—Copy That! Copyright
Topics Across Diverse Fields
50G,1.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

2016 Mock Meeting of the Ethics
Advisory Committee

2.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Professional Liability Insurance:
What You Need to Know (2015)
3.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

2016 Employment and Labor Law
Institute

6.5G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Divorce Litigation from Start to
Finish

6.0G

Live Seminar, Albuquerque

NBI Inc.

www.nbi-sems.com

Business Law Bootcamp
6.0G

Live Seminar, Santa Fe
NBI Inc.
www.nbi-sems.com

Living with Turmoil in the Oil
Patch: What it Means to New
Mexico

58G,1.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Lawyers and Email: Ethical Issues
in Practice

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

16

16

16

16

19

19

19

Latest Techniques in Trial Skills
and Sentencing

35G,2.0EP

Live Seminar, Las Cruces

New Mexico Criminal Defense
Lawyers Association
www.nmcdla.org

Half-Day Defense Practice—Basic
Skills

30G

Live Seminar, Albuquerque

New Mexico Defense Lawyers
Association

www.nmdla.org

Half-Day Ethics and
Professionalism

3.0 EP

Live Seminar, Albuquerque
New Mexico Defense Lawyers
Association

www.nmdla.org

Las Chance: Best of The Best
Seminar

3.6G,2.0EP

Live Seminar, Santa Fe

New Mexcio Trial Lawyers
Association

www.nmtla.org

Attorneys vs. Judicial Discipline
3.0G

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

2015 Mock Meeting of the Ethics
Advisory Committee

2.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Navigating the Amenability Process
in Youthful Offender Cases (2016
Annual Meeting)

1.0G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

19

19

20

20

20

20

20

Business Law Boot Camp
6.0G

Live Seminar, Albuquerque
NBI, Inc.
www.nmbi-sems.com

The Ultimate Guide to Probate
6.0 G

Live Seminar, Albuquerque
NBI, Inc.

www.nmbi-sems.com

New Mexico DWI Cases: From

the Initial Stop to Sentencing—
Evaluating Your Case

2.0G,1.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Journalism, Law and Ethics (2016
Annual Meeting)

1.5EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Effective Mentoring—Bridge the
Gap (2015)

2.0 EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

The Future of Cross-
Commissioning (2015)

25G1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Escrow Agreements in Real Estate
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

The Ultimate Guide to Probate
6.0G

Live Seminar, Roswell

NBI, Inc.

www.nmbi-sems.com
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Legal Education

www.nmbar.org

December

21

21

21

21

The Fear Factor: How Good
Lawyers Get Into (and Avoid)
Ethical Trouble

3.0 EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Mastering Microsoft Word in the
Law Office (2016)

62G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Environmental Regulations of the
Oil and Gas Industry (2016 Annual
Meeting)

1.0G

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Drafting Preferred Stock/Preferred
Returs

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

January 2017

12

2017 Wage & Hour Update: New
Overtime Rules

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

“Saying Just Enough, But Not Too
Much”: Letters of Intent in Business
Transactions

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

2017 Uniform Commercial Code
Update—Everything You Need to
Know About the Past Year

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

22

22

22

22

13

17

19

Drafting and Litigating Pre-Injury
Exculpatory Contracts

20G

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Best and Worst Practices and
Ethical Dilemmas in Mediation
3.0G, 1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

The U.S. District Court: Appealing
Disability Denials

3.0G,1.0EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

If You Post, You May Pay... Ethically
1.5EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

The Law of Background Checks—
What Clients May/May “Check”
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Property Management Agreements
in Commercial Real Estate

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Trust and Estate Planning Issues in
Divorce

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

23

27

28

28

29

20

24

25

Ethics and Confidentiality

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

How to Become Your Own
Cybersleuth: Conducting Effective
Investigative and Background
Research

40G,2.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Human Trafficking

3.0G

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Journalism, Law and Ethics (2016
Annual Meeting)

1.5EP

Live Replay, Albuquerque

Center for Legal Education of NMSBF
www.nmbar.org

Trial Know-How (The Reboot)
40G,2.0EP

Webcast/Live Seminar, Albuquerque
Center for Legal Education of NMSBF
www.nmbar.org

Lawyer Ethics and Texting

1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Capital Contributions, Capital
Calls & Finance Provisions in
Companies

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

UCC Issues in Real Estate

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org
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Opinions

As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals
PO Box 2008 - Santa Fe, NM 87504-2008 - 505-827-4925

Effective December 2,2016

PuBLISHED OPINIONS

No. 33709 4th Jud Dist San Miguel CR-12-139, STATE v R HERNANDEZ (reverse and remand)

No. 34429 1st Jud Dist Santa Fe CV-13-2048, A CARRILLO v MY WAY HOLDINGS (affirm in part and remand)
No. 33692 3rd Jud Dist Dona Ana CR-12-1439, STATE v ] HUERTA CASTRO (reverse and remand)

No. 34724  8th Jud Dist Taos CV-11-368, S LITTLE v T BAIGAS (affirm)

No. 34465 1st Jud Dist Santa Fe CV-11-1707, C TAFOYA v P MORRISON (affirm)

No. 34253 1st Jud Dist Santa Fe CV-13-995, L MILLER v S KIRSCHENBAUM (affirm)

UNPUBLISHED OPINIONS

No. 35572 9th Jud Dist Roosevelt CR-13-14, STATE v HANKS BAIL BOND (affirm)

No. 34980 12th Jud Dist Otero PB-14-26, R HAROLD v ] DOHERTY (affirm in part, reverse in part)
No. 34293 2nd Jud Dist Bernalillo CR-13-1733, STATE v ] WHITT (affirm)

No. 35516 1st Jud Dist Santa Fe YR-14-2, STATE v IRIN K.M. (affirm)

No. 34400 WCA 13-205, R BONILLA v SANDIA RESORT (reverse and remand)

No. 35512 11th Jud Dist San Juan CR-15-307, STATE v I LISTER (affirm in part and remand)
No. 35543  7th Jud Dist Torrance JQ-14-3, CYFD v AMANDA A (affirm)

No. 35633 9th Jud Dist Curry CR-15-63, STATE v G TRUJILLO (affirm)

No. 35018 9th Jud Dist Curry JQ-13-11, CYFD v CHRISTOPHER M (affirm)

No. 35399 2nd Jud Dist Bernalillo JQ-11-81, CYFD v KAREN S (affirm)

No. 33699 3rd Jud Dist Dona Ana CR-08-766, STATE v M LOPEZ (affirm)

No. 35206 2nd Jud Dist Bernalillo CR-14-5607, STATE v E HOLGUIN (affirm)

Slip Opinions for Published Opinions may be read on the Court’s website:

http://coa.nmcourts.gov/documents/index.htm

11/28/2016
11/28/2016
11/29/2016
11/29/2016
11/29/2016
12/01/2016

11/28/2016
11/28/2016
11/29/2016
11/29/2016
11/29/2016
11/29/2016
11/29/2016
11/29/2016
11/30/2016
11/30/2016
11/30/2016
11/30/2016
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Clerk’s Certificates

From the Clerk of the New Mexico Supreme Court

CLERK’S CERTIFICATE OF
CORRECTION

A clerK’s certificate of reinstate-
ment to active status dated Nov.
8, 2016, issued to Paul Cattell
Collins contained a typograph-
ical error in the attorney’s
name. The correct name and
address of record are as follows:
Paul Cattell Collins

Crowley Law Firm

490 N. 31st Street, Suite 500,
Transwestern 11

Billings, MT 59103
406-252-3441

406-259-4159 (fax)
peollins@crowleyfleck.com

CLERK’S CERTIFICATE
OF CHANGE TO INACTIVE
StATUS

Effective November 15, 2016:
Stephen Andrew Crider
2425 Rice Avenue NW
Albuquerque, NM 87104

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Effective November 7, 2016:
David William Hall

1499 Blake Street, Unit 4M
Denver, CO 80202
970-946-5260
dhall@dhall-law.com

Effective November 15, 2016:
Richard Alan Winterbottom
308 Thirteenth Street NW
Albuquerque, NM 87102
505-843-6606
dick_winterbottom@outlook.
com

IN MEMORIAM

As of October 18, 2016:
Charles W. Durrett

PO Box 760
Alamogordo, NM 88311

CLERK’S CERTIFICATE
OF ADMISSION

On November 29, 2016:
Eric Morris Herskovitz

On November 22, 2016:
David B. Joeckel Jr.

The Joeckel Law Office

219 S. Main Street, Suite 301
Fort Worth, TX 76104
817-924-8600
817-924-8603 (fax)
dbj@joeckellaw.com

On November 29, 2016:
Peter G. Olson

PO Box 386

24 Calle de Zamora
Angel Fire, NM 87710
620-629-1491
peteolsonlaw@gmail.com

On November 29, 2016:

Kirk Pittard

Kelly, Durham & Pittard, LLP
PO Box 224626

601 Haines Avenue (75208)
Dallas, TX 75222
214-946-8000

214-946-8433 (fax)
kpittard@kdplawfirm.com

On November 29, 2016:
Esther Simon

Bursey & Associates, PC
6740 N. Oracle Road,
Suite 151

Tucson, AZ 85704
520-529-3600 Ext. 163
520-529-1001 (fax)
esther.simon@bursey.org

CLERK’S CERTIFICATE OF
WITHDRAWAL

Effective November 18, 2016:
Kevin V. Reilly

7 Avenida Vista Grande,
Suite B-7

Santa Fe, NM 87508

Effective November 21, 2016:
Peter E. Springer

PO Box 25426

Albuquerque, NM 87125

Effective November 21, 2016:
Linda Yen
7937 Woodleaf Drive NE

505-872-9386 SAG-AFTRA Albuquerque, NM 87109
lumber909@yahoo.com 24214 Mentry Drive
Santa Clarita, CA 91321
661-645-9759
ericherskovitz@gmail.com
Dated December 5, 2016 Mary Barket Laurie Pollard Blevins Devin H. Chapman
Law Offices of the Public Office of the Thirteenth Office of the Superintendent
CLERK’S CERTIFICATE Defender Judicial District Attorney of Insurance

OF ADDRESS AND/OR
TELEPHONE CHANGES

Yosef W. Abraham

Rincon Law Group, PC

1014 N. Mesa Street, Suite 200
El Paso, TX 79902
915-532-6800
yabraham@rinconlawgroup.
com

Marlo Aragon

Office of the Attorney General
PO Box 1508

408 Galisteo Street (87501)
Santa Fe, NM 87504
505-827-6990

505-827-6478 (fax)
maragon@nmag.gov

1422 Paseo de Peralta, Bldg. 1
Santa Fe, NM 87501
505-395-2890
mary.barket@lopdnm.us

Naomi Bebo

Gila River Indian Community
- Office of General Counsel
PO Box 97

Sacaton, AZ 85147
520-562-9779
naOmibeb01@gmail.com

PO Box 1919 (Los Lunas, NM
87031)

101 S. Main Street, Suite 201
(Belen, NM 87002)
505-771-7404 Ext. 23506
Iblevins@da.state.nm.us

David L. Ceballes

N.M. Department of
Homeland Security

& Emergency Management
PO Box 27111

13 Bataan Blvd. (87508)
Santa Fe, NM 87502
505-476-0868
david.ceballes@state.nm.us

6200 Uptown Blvd. NE,
Suite 130

Albuquerque, NM 87110
505-670-4527

505-476-0479 (fax)
devin.chapman@state.nm.us

Erica Wells Chavez
Presbyterian Healthcare
Services

PO Box 26666

9521 San Mateo Blvd. NE
(87113)

Albuquerque, NM 87125
505-923-6907
echavez24@phs.org
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Clerk’s Certificates

Jean Yu Chu

7 S. Aberdeen Street, Unit 2A
Chicago, IL 60607
310-561-6678
jeankao_22@hotmail.com

Kimberly M. Chavez Cook
Law Offices of the Public
Defender

1422 Paseo de Peralta, Bldg. 1
Santa Fe, NM 87501
505-395-2890

505-204-7065 (fax)
kim.chavezcook@lopdnm.us

Diane Daughton

2175 Deer Trail

Los Alamos, NM 87544
505-661-9081
daughtonlaw@comcast.net

Troy J. Davis

Office of the Superintendent
of Insurance

6200 Uptown Blvd. NE,
Suite 130

Albuquerque, NM 87110
505-660-4751
davis.troy@state.nm.us

Alana M. De Young

Adams & Crow PC

5051 Journal Center Blvd. NE,
Suite 320

Albuquerque, NM 87109
505-582-2819

505-212-0439 (fax)
alana@adamscrow.com

Nancy A. Dominski

W164 S7554 Bay Lane Terrace
Muskego, WI 53150
575-520-8404
ndominski@yahoo.com

M]J Edge

Law Offices of the Public
Defender

1422 Paseo de Peralta, Bldg. 1
Santa Fe, NM 87501
505-395-2843

505-204-7065 (fax)
matthew.edge@lopdnm.us

Sharon J. Fleming

N.M. Human Services
Department - Child Support
Enforcement Division

445 Camino Del Rey, Suite C
Los Lunas, NM 87031
505-222-0854

505-222-0869 (fax)
sharonj.fleming@state.nm.us

Tannis L. Fox

19 Picaflor Path

Santa Fe, NM 87506
505-992-4980
tannis.fox@icloud.com

Theresa Hacsi

3301 San Mateo Blvd. NE
Albuquerque, NM 87110
505-243-6045
505-243-6642 (fax)
thacsi@fchclaw.com

Allison H. Jaramillo

Law Offices of the Public
Defender

1422 Paseo de Peralta, Bldg. 1
Santa Fe, NM 87501
505-395-2890

505-204-7065 (fax)
allison.jaramillo@lopdnm.us

Nina Lalevic

Law Offices of the Public
Defender

1422 Paseo de Peralta, Bldg. 1
Santa Fe, NM 87501
505-395-2890

505-204-7065 (fax)
nina.lalevic@lopdnm.us

Amanda Lavin

Law Offices of the Public
Defender

5066 NDCBU

105 Sipapu Street

Taos, NM 87571
575-613-1364 Ext. 11204
amandar.lavin@lopdnm.us

William H. Lazar

82 Ravens Ridge Road
Santa Fe, NM 87505
505-690-9670
b.lazar49@gmail.com

Thomas R.A. Limon

Office of the City Atorney

700 N. Main Street, Suite 3200
Las Cruces, NM 88004
575-541-2128

575-541-2017 (fax)
tlimon@las-cruces.org

Kerry Cait Marinelli

Office of the Thirteenth
Judicial District Attorney
PO Box 1919

Los Lunas, NM 87031

101 S. Main Street, Suite 201
Belen, NM 87002
505-771-7447
505-861-7016 (fax)
kmarinelli@da.state.nm.us

Melissa Ayn Morris

Office of the Federal Public
Defender

111 Lomas Blvd. NW, Suite 501
Albuquerque, NM 87102
505-346-2489

505-346-2494 (fax)
melissa_morris@fd.org

William A. O’Connell

Law Offices of the Public
Defender

1422 Paseo de Peralta, Bldg. 1
Santa Fe, NM 87501
505-395-2890

505-204-7065 (fax)
william.oconnell@lopdnm.us

Troy Wayne Prichard

426 Pueblo Solano Road NW
Albuquerque, NM 87107
505-710-5189
twplaw@yahoo.com

Nicholas J. Rimmer

Law Offices of Leonard and
Ulibarri

3636 N. Central Avenue,
Suite 560

Phoenix, AZ 85012
602-265-3336
602-334-5918 (fax)
nicholas.rimmer@
libertymutual.com

Tania Shahani

Law Offices of the Public
Defender

1422 Paseo de Peralta, Bldg. 1
Santa Fe, NM 87501
505-395-2890

505-204-7065 (fax)
tania.shahani@lopdnm.us

Stephen P. Thies

606 Panorama Blvd.
Alamogordo, NM 88310
612-250-6945
stevethies29@msn.com

Sherri M. Trevino

Office of the Second Judicial
District Attorney

520 Lomas Blvd. NW
Albuquerque, NM 87102
505-222-1014
strevino@da2nd.state.nm.us

Dean S. Tuckman

8915 Montana Avenue,
Suite 100

El Paso, TX 79925
915-771-1600
dean.s.tuckman@usdoj.gov

http://nmsupremecourt.nmcourts.gov

Michael L. Winchester
Winchester Law Firm, PC
4226 Winchester Road
Las Cruces, NM 88011
575-652-0300
michaelwin@comcast.net

George B. Yu

Law Offices of the Public
Defender

505 Marquette Avenue NW,
Suite 120

Albuquerque, NM 87102
505-219-2835
george.yu@lopdnm.us

Kathleen T. Baldridge

Law Offices of the Public
Defender

1422 Paseo de Peralta, Bldg. 1
Santa Fe, NM 87501
505-395-2890

505-204-7065 (fax)
kathleen.baldridge@lopdnm.us

Joshua David Barton

Wilkes & McHugh, PA

15333 N. Pima Road, Suite 300
Scottsdale, AZ 85260
602-553-4552
jbarton@wilkesmchugh.com

Melanie L. Bossie

Wilkes & McHugh, PA

15333 N. Pima Road, Suite 300
Scottsdale, AZ 85260
602-553-4552

602-553-4557 (fax)
melanie@wilkesmchugh.com

Colin T. Cameron

6374 Morrowfield Avenue
Pittsburgh, PA 15217
colintcameron@yahoo.com

Jeffrey M. Carr

6906 31st Avenue

New York, NY 11377
503-270-6939 (phone & fax)
jmcarr76@gmail.com

Philip Bradley Davis

Law Office of Philip B. Davis
1000 Lomas Blvd. NW
Albuquerque, NM 87102
505-242-1904

505-242-1864 (fax)
davisp@swcp.com
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Clerk’s Certificates

Heidi L. Deifel

9713 Avenida de la Luna NE
Albuquerque, NM 87111
307-462-1922

877-426-6972 (fax)
hd505law@gmail.com

Sebastian Ayrshire Dunlap
Potts & Associates

6001 Indian School Road NE,
Suite 100

Albuquerque, NM 87110
sadunlap@travelers.com

Michael Eshleman
PO Box 100
Kings Mills, OH 45034

Ryan Flynn

N.M. Oil & Gas Association
PO Box 1864

123 W. Booth Street (87505)
Santa Fe, NM 87504
flynn@nmoga.org

Donald G. Gilpin

The Gilpin Law Firm, LLC
6100 Indian School Road NE,
Suite 115

Albuquerque, NM 87110
505-244-3861

505-254-0044 (fax)
ggd48@aol.com

Samuel Vance Houston III
Houston Dunn, PLLC
4040 Broadway, Suite 515
San Antonio, TX 78209
210-775-0882
sam@hdappeals.com

J.K. Theodosia Johnson

Law Offices of the Public
Defender

1422 Paseo de Peralta, Bldg. 1
Santa Fe, NM 87501
505-395-2890

505-204-7065 (fax)
theodosia.johnson@lopdnm.us

Daniela Labinoti

Law Firm of

Daniela Labinoti, PC

707 Myrtle Avenue

El Paso, TX 79901
915-581-4600
915-581-4605 (fax)
daniela@labinotilaw.com

Christopher P. Machin

The Gilpin Law Firm, LLC
6100 Indian School Road NE,
Suite 115

Albuquerque, NM 87110
505-244-3861

505-254-0044 (fax)
cmachin@thegilpinlawfirm.com

David L. Mathews

N.M. Economic Development
Department

1100 S. St. Francis Drive
Santa Fe, NM 87505
david.mathews@state.nm.us

William M. O’Connor

9481 Greenspot Place NE
Bainbridge Island, WA 98110
woconnor78@gmail.com

Donna Yooran Oh

Wilkes & McHugh, PA

15333 N. Pima Road, Suite 300
Scottsdale, AZ 85260
602-553-4552

602-553-4557 (fax)
doh@wilkesmchugh.com

Jesse Austin Traugott

Social Security Administration
6100 Wabash Avenue
Baltimore, MD 21215
jesse.traugott@ssa.gov

Jensen Nicole Wallace
PO Box 11066
Albuquerque, NM 87192
505-220-4108
jensenwallace@gmail.com

Julia Hosford Barnes

200 W. DeVargas Street, Suite 2
Santa Fe, NM 87501
505-982-3993

505-212-0604 (fax)
jhbnml@gmail.com

Matthew Lee Baughman
Law Offices of the Public
Defender

505 Marquette Avenue NW,
Suite 120

Albuquerque, NM 87102
505-835-2113
matthew.baughman@lopdnm.us

http://nmsupremecourt.nmcourts.gov

Reina Owen DeMartino
N.M. Human Services
Department - Child Support
Enforcement Division

1010 18th Street NW
Albuquerque, NM 87104
505-222-9920

505-222-9944 (fax)
reina.owendemartino@state.
nm.us

David Price Lutz

Martin & Lutz, PC

PO Box 1837

2100 N. Main Street (88001)
Las Cruces, NM 88004
575-526-2449

575-526-0946 (fax)
dplutz@qwestoffice.net

William Lan Lutz

Martin & Lutz, PC

PO Box 1837

2100 N. Main Street (88001)
Las Cruces, NM 88004
575-526-2449

575-526-0946 (fax)
wlutz@qwestoffice.net

Michael N. Prinz

1517 Bishops Lodge Road
Santa Fe, NM 87506
505-819-3219
michaelprinzlaw@gmail.com

Sarah Steadman

225 Villeros Street
Santa Fe, NM 87501
505-231-6591
steadmans@gmail.com
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Recent Rule-Making Activity

As Updated by the Clerk of the New Mexico Supreme Court

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Effective December 14, 2016

PENDING PROPOSED RULE CHANGES
OPEN FOR COMMENT:

There are no proposed rule changes currently
open for comment.

RECENTLY APPROVED RULE CHANGES

SINCE RELEASE OF 2016 NMRA:

Effective Date
(except where noted differently: 12/31/2016)

RULES OF C1VIL PROCEDURE FOR THE DISTRICT

1007.2
1009
1017

1023
1054
1055
1 060
1079

1083
1093
1096
1104
1120

1128

1131

1128.1

1128.2

1128.3

1128.4
1128.5
1128.6

1128.7
1128.8

11289

1128.10
1128.11
1128.12

COURTS

Time limit for filing motion to compel arbitration

Pleading special matters 07/01/2017
Parties plaintiff and defendant;

capacity 07/01/2017
Class actions

Judgments; costs

Default 07/01/2017
Relief from judgment or order 07/01/2017
Public inspection and sealing of

court records 05/18/2016

Local rules

Criminal contempt

Challenge of nominating petition

Courtroom closure

Domestic relations actions; scope; mandatory

use of court-approved forms by self-represented
litigants

Uniform collaborative law rules; short title;
definitions; applicability

Notice of federal restriction on right to possess

or receive a firearm or ammunition 05/18/2016
Collaborative law participation agreement; require-
ments

Initiation of collaborative law process; voluntary
participation; conclusion; termination; notice of
discharge or withdrawal of collaborative lawyer;
continuation with successor collaborative lawyer
Proceedings pending before tribunal; status report;
dismissal

Emergency order

Adoption of agreement by tribunal
Disqualification of collaborative lawyer and lawyers
in associated law firm

Disclosure of information

Standards of professional responsibility and man-
datory reporting not affected

Appropriateness of collaborative law process
Coercive or violent relationship

Confidentiality of collaborative law communication
Privilege against disclosure for collaborative law
communication; admissibility; discovery

1128.13

Authority of tribunal in case of noncompliance

RULES OF C1vIL PROCEDURE FOR THE
MAGISTRATE COURTS

2110 Criminal contempt
2114 Courtroom closure
2305 Dismissal of actions
2702 Default
2705 Appeal
RULES OF CIVIL PROCEDURE FOR THE
METROPOLITAN COURTS

3110 Criminal contempt
3114 Courtroom closure
3204 Service and filing of pleadings and

other papers by facsimile
3205 Electronic service and filing of pleadings

and other papers
3702 Default

CiviL ForMs

4204 Civil summons
4226 Civil complaint provisions;

consumer debt claims 07/01/2017
4306 Order dismissing action for failure to prosecute
4309 Thirty (30) day notice of intent to dismiss

for failure to prosecute
4310 Order of dismissal for failure to prosecute
4702 Motion for default judgment
4702A  Affirmation in support of default judgment
4703 Default judgment; judgment on the pleadings
4909 Judgment for restitution
4909A  Judgment for restitution
4940 Notice of federal restriction on right to

possess or receive a 05/18/2016
4982 Withdrawn
4986 Withdrawn
4989 Withdrawn
4990 Withdrawn

RULES OF CRIMINAL PROCEDURE FOR THE

DisTtrICT COURTS

5102
5104
5112
5123

5124
5304
5511
5511.1
5614

Rules and forms

Time

Criminal contempt

Public inspection and sealing of
court records

Courtroom closure

Pleas

Subpoena

Service of subpoenas and notices of statement
Motion for new trial

05/18/2016
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5615 Notice of federal restriction on right to receive or

possess a firearm or ammunition 05/18/2016
5801 Reduction of sentence

RULES OF CRIMINAL PROCEDURE FOR THE
MAGISTRATE COURTS
6102 Conduct of court proceedings
6109 Presence of the defendant
6111 Criminal contempt
6116 Courtroom closure
6201 Commencement of action
6209 Service and filing of pleadings and other papers
6 506 Time of commencement of trial 05/24/2016
6601 Conduct of trials
RULES OF CRIMINAL PROCEDURE FOR THE
METROPOLITAN COURTS

7 109 Presence of the defendant
7111 Criminal contempt
7 115 Courtroom closure
7201 Commencement of action
7209 Service and filing of pleadings and other papers
7 304 Motions
7 506 Time of commencement of trial 05/24/2016
7 606 Subpoena

RULES OF PROCEDURE FOR THE MUNICIPAL COURTS

8102 Conduct of court proceedings
8108 Presence of the defendant
8110 Criminal contempt
8114 Courtroom closure
8201 Commencement of action
8208 Service and filing of pleadings and other papers
8506 Time of commencement of trial 05/24/2016
8601 Conduct of trials
CRIMINAL FORMS
9-515 Notice of federal restriction on right to possess or
receive a firearm or ammunition 05/18/2016
9611 Withdrawn
9612 Order on direct criminal contempt
9613 Withdrawn
CHILDREN’S COURT RULES AND FORMS
10 103 Service of process
10 163 Special masters
10-166  Public inspection and sealing of
court records 05/18/2016
10 168 Rules and forms
10-171 Withdrawn 05/18/2016
10-315  Custody hearing 11/28/2016
10-318 Placement of Indian children 11/28/2016
10 322 Defenses and objections; when and how presented;
by pleading or motion
10 325 Notice of child’s advisement of right to attend hearing
10 340 Testimony of a child in an abuse or neglect
proceeding
10408A  Withdrawn

10 413 Withdrawn

10 414 Withdrawn

10 417 Withdrawn

10 502 Summons

10-521 ICWA notice 11/28/2016

10 560 Subpoena

10 570 Notice of child’s advisement of right to attend hearing

10571 Motion to permit testimony by alternative method

10-604 Withdrawn 05/18/2016

10 701 Statement of probable cause

10 702 Probable cause determination

10703 Petition

10 704 Summons to child Delinquency Proceeding

10 705 Summons to parent or custodian or guardian -
Delinquency Proceeding

10 706 Order of appointment of attorney for child and
notice and order to parent(s), guardian(s), or
custodian(s)

10 707 Eligibility determination for indigent defense ser-
vices

10711 Waiver of arraignment and denial of delinquent act

10712 Plea and disposition agreement

10713 Advice of rights by judge

10714 Consent decree

10715 Motion for extension of consent decree

10716 Judgment and Disposition

10717 Petition to revoke probation

10718 Sealing order

10721 Subpoena

10 722 Affidavit for arrest warrant

10 723 Arrest warrant

10 724 Affidavit for search warrant

10725 Search warrant

10726 Bench warrant

10 727 Waiver of right to have a children’s court judge
preside over hearing

10 731 Waiver of arraignment in youthful offender pro-
ceedings

10 732 Waiver of preliminary examination and grand jury
proceeding

10 741 Order for evaluation of competency to stand trial

10 742 Ex parte order for forensic evaluation

10743 Order for diagnostic evaluation

10 744 Order for pre dispositional diagnostic evaluation

10 745 Order for evaluation of amenability to treatment

for youthful offender (requested by defense coun-

sel)
Rule Set 10 Table Table of Corresponding Forms
On June 27, 2016, the Court issued Order No. 16-8300-003
provisionally approving amendments to Rule 10-166 NMRA
and provisionally approving new Rule 10-171 NMRA and new
Form 10-604 NMRA, effective retroactively to May 18, 2016.
On November 28, 2016, the Court issued Order No. 16-8300-
037, withdrawing the provisionally-approved amendments to
Rule 10-166 NMRA and the provisionally-approved new Rule
10-171 NMRA and new Form 10-604 NMRA, effective retro-
actively to May 18, 2016. Accordingly, Rule 10-166 NMRA has
been restored to the version approved by Order No. 11-8300-
010, and Rule 10-171 and Form 10-604 have been withdrawn.
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RULES OF EVIDENCE

11-803 Exceptions to the rule against hearsay — regardless
of whether the declarant is available as a witness

RULES OF APPELLATE PROCEDURE

12 101 Scope and title of rules

12201 Appeal as of right; when taken

12202 Appeal as of right; how taken

12203 Interlocutory appeals

12203.1  Appeals to the Court of Appeals from orders grant-
ing or denying class action certification

12 204 Appeals from orders regarding release entered prior
to a judgment of conviction

12 206 Stay pending appeal in children’s court matters

12206.1  Expedited appeals from children’s court custody
hearings

12208 Docketing the appeal

12209 The record proper (the court file)

12 302 Appearance, withdrawal, or substitution of attor-
neys; changes of address or telephone number

12 305 Form of papers prepared by parties.

12 309 Motions

12310 Duties of clerks

12 317 Joint or consolidated appeals

12318 Briefs

12319 Oral argument

12 320 Amicus curiae

12 321 Scope of review; preservation
12322 Courtroom closure

12 402 Issuance and stay of mandate

12 403 Costs and attorney fees

12 404 Rehearings

12 501 Certiorari from the Supreme Court to the district
court regarding denial of habeas corpus

12 503 Writs of error

12 504 Other extraordinary writs from the Supreme Court

12 505 Certiorari from the Court of Appeals regarding
district court review of administrative decisions

12 601 Direct appeals from administrative decisions where
the right to appeal is provided by statute

12 602 Appeals from a judgment of criminal contempt of
the Court of Appeals

12 604 Proceedings for removal of public officials within

the jurisdiction of the Supreme Court
12 606 Certification and transfer from the Court of Ap-
peals to the Supreme Court

12 607 Certification from other courts to the Supreme
Court

12 608 Certification from the district court to the Court of
Appeals

UNIFORM JURY INSTRUCTIONS - CIVIL

13-1830  Measure of damages; wrongful death (including loss
of consortium)

UNIFORM JURY INSTRUCTIONS — CRIMINAL

14 301 Assault; attempted battery; essential elements
14 303 Assault; attempted battery; threat or menacing
conduct; essential elements

14 304

14 306

14 308

14 310

14 311

14 313

14 351

14 353

14 354

14 356

14 358

14 360

14 361

14 363

14 371

14 373

14 374

14 376

14 378

14 380

14 381

14 383

14 990

Aggravated assault; attempted battery with a deadly
weapon; essential elements

Aggravated assault; attempted battery; threat or
menacing conduct with a deadly weapon; essential
elements

Aggravated assault; attempted battery with intent to
commit a felony; essential elements

Aggravated assault; attempted battery; threat or
menacing conduct with intent to commit a felony;
essential elements

Aggravated assault; attempted battery with intent to
commit a violent felony; essential elements
Aggravated assault; attempted battery; threat or
menacing conduct with intent to commit a violent
felony; essential elements

Assault upon a [school employee] [health care
worker]; attempted battery; essential elements
Assault on a [school employee] [sports official]
[health care worker]; attempted battery; threat or
menacing conduct; essential elements

Aggravated assault on a [school employee] [sports
official] [health care worker]; attempted battery
with a deadly weapon; essential elements
Aggravated assault on a [school employee] [sports
official] [health care worker]; attempted battery;
threat or menacing conduct with a deadly weapon;
essential elements

Aggravated assault on a [school employee] [health
care worker]; attempted battery with intent to com-
mit a felony; essential elements

Aggravated assault on a [school employee] [health
care worker]; attempted battery; threat or menacing
conduct with intent to commit a felony; essential
elements

Assault on a [school employee] [health care
worker]; attempted battery with intent to commit a
violent felony; essential elements

Assault on a [school employee] [health care work-
er]; attempted battery; threat or menacing conduct
with intent to commit a violent felony; essential
elements

Assault; attempted battery; “household member”;
essential elements

Assault; attempted battery; threat or menacing
conduct; “household member”; essential elements
Aggravated assault; attempted battery with a deadly
weapon; “household member”; essential elements
Aggravated assault; attempted battery; threat or
menacing conduct with a deadly weapon; “house-
hold member”; essential elements

Aggravated assault; attempted battery with intent
to commit a felony; “household member”; essential
elements

Aggravated assault; attempted battery; threat or
menacing conduct with intent to commit a felony;
“household member”; essential elements

Assault; attempted battery with intent to commit a
violent felony; “household member”; essential ele-
ments

Assault; attempted battery; threat or menacing
conduct with intent to commit a violent felony;
“household member”; essential elements

Chart
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14 991 Failure to register as a sex offender; 1999 and 2000
versions of SORNA; essential elements

Failure to register as a sex offender; 2005, 2007, and
2013 versions of SORNA; essential elements
Providing false information when registering as a
sex offender; essential elements

Failure to notify county sheriff of intent to move
from New Mexico to another state, essential ele-
ments

Assault on a peace officer; attempted battery; es-
sential elements

Assault on a peace officer; threat or menacing con-
duct; essential elements

Assault on a peace officer; attempted battery; threat
or menacing conduct; essential elements
Aggravated assault on a peace officer; attempted
battery with a deadly weapon; essential elements
Aggravated assault on a peace officer; attempted
battery or threat or menacing conduct with a deadly
weapon; essential elements

Aggravated assault on a peace officer; attempted
battery with intent to commit a felony; essential ele-
ments

Aggravated assault on a peace officer; attempted
battery or threat or menacing conduct with intent
to commit a felony; essential elements

Aggravated assault on a peace officer; attempted
battery with intent to commit a violent felony; es-
sential elements

Aggravated assault on a peace officer; attempted
battery; threat or menacing conduct with intent to
commit a violent felony; essential elements
Possession of a dangerous drug

Driving with a blood or breath alcohol concentra-
tion of eight one hundredths (.08) or more; essential
elements

Aggravated driving with alcohol concentration of
(.16) or more; essential elements

Ignorance or mistake of fact

14 992

14 993

14 994

14 2200

14 2200A

14 2200B

14 2201

14 2203

14 2204

14 2206

14 2207

14 2209

14 3106
14 4503

14 4506

14 5120

RULES GOVERNING ADMISSION TO THE BAR

15104 Application
15205 Grading and Scoring
15302 Admission to practice
RULES OF PROFESSIONAL CONDUCT
16-108 Conflict of interest; current clients; specific rules

RULES GOVERNING DISCIPLINE

17 202 Registration of attorneys

17 204 Trust accounting

17 208 Incompetency or incapacity
17 214 Reinstatement

RULES GOVERNING THE CLIENT PROTECTION FUND

17A-005 Composition and officers of the commission

RULES GOVERNING THE
UNAUTHORIZED PRACTICE OF LAw

17B 005
17B 006

Civil injunction proceedings
Determination by the Supreme Court

RULES GOVERNING THE RECORDING OF
JuDpICIAL PROCEEDINGS

22101 Scope; definitions; title

22204.1 Temporary Certification for Court Reporters
SUPREME COURT GENERAL RULES

23107 Broadcasting, televising, photographing, and re-

cording of court proceedings; guidelines

RULES GOVERNING THE NEw MEXICO BAR

24101 Board of Bar Commissioners

24102 Annual license fee

24110 “Bridge the Gap: Transitioning into the Profession”
program

24111 Emeritus attorney

RECOMPILED AND AMENDED LOCAL RULES FOR
THE FIRST, SECOND, THIRD, FOURTH, FIFTH, SIXTH,
SEVENTH, EIGHTH, NINTH, TENTH, ELEVENTH,
TWELFTH, AND THIRTEENTH JUDICIAL DISTRICT
COURTS

To view all pending proposed rule changes (comment period
open or closed), visit the New Mexico Supreme Court’s Web Site
at http://nmsupremecourt.nmcourts.gov. To view recently ap-
proved rule changes, visit the New Mexico Compilation Com-
mission’s website at http://www.nmcompcomm.us/nmrules/
NMRuleSets.aspx
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Certiorari Denied, July 29, 2016, S-1-SC-35987
From the New Mexico Court of Appeals
Opinion Number: 2016-NMCA-079
No. 34,298 (filed June 29, 2016)
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Plaintiff-Appellee,

ANDREA MONTOYA,
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for Appellant Yap (34,319)

Opinion
James J. Wechsler, Judge

{1} In the interest of judicial economy, the
Court is filing a consolidated opinion ad-
dressing two different appeals. Defendant
Andrea Montoya and Defendant Michael
Yap appeal their convictions for driving
under the influence of intoxicating liquor
or drugs (DWI), contrary to NMSA 1978,
§ 66-8-102 (2010). Both Defendants were
represented by the same trial counsel

and argue on appeal that, because no
uncertainty computation was applied to
their breath alcohol test (BAT) results,
the results are unreliable such that admis-
sion into evidence at trial constituted an
abuse of discretion. Because the substance
of Defendants’ admitted evidence does
not affirmatively demonstrate a lack of
reliability within our regulatory scheme
for determining breath alcohol content
(BAC), we conclude that the admission
of Defendants’ BAT results did not con-
stitute an abuse of discretion. Montoya’s

additional argument related to improper
admission is mooted by this conclusion.
Yap additionally argues that (1) his BAT
results were inadmissable under Rule 11-
403 NMRA and (2) even if his BAT results
were admissible, they provide insufficient
evidence upon which to base a DWI con-
viction beyond a reasonable doubt. Yap has
neither demonstrated that his BAT results
are subject to exclusion under Rule 11-403,
nor that his conviction was supported by
insufficient evidence. Therefore, we affirm
as to both Defendants.

BACKGROUND

Montoya

{2} On May 19,2012, Montoya was pulled
over by an Albuquerque Police Depart-
ment traffic officer for speeding. After ap-
proaching the vehicle, the officer observed
that Montoya showed signs of intoxication.
A DWTI unit was dispatched to the location
of the traffic stop. Upon arrival, Officer
Peter Romero observed that Montoya had
bloodshot, watery eyes, slurred speech,
and an odor of alcohol emanating from her
person. Montoya’s performance on field
sobriety tests indicated impairment. She
was placed under arrest and transported
for breath alcohol testing.

{3} Officer Romero conducted Montoya’s
BAT using the Intoxilyzer 8000 (IR 8000),
which he was trained on and certified
to operate. Officer Romero followed all
pre-test protocol, including observation
of a twenty-minute deprivation period.
Montoya’s first attempt to produce a breath
sample was unsuccessful. On her second
attempt, Officer Romero confirmed that
the IR 8000 passed diagnostic checks and
performed air blanks before and after each
subject test. The calibration check was
within the required range. Certification
of the IR 8000 by the Scientific Laboratory
Division of the New Mexico Department
of Health (SLD) was current on the date of
Montoya’s breath test. Two separate breath
tests resulted in readings of 0.11 and 0.10.
{4} Montoya filed a motion to suppress her
BAT results in Bernalillo County Metro-
politan Court. The motion asserted that the
absence of uncertainty computations within
the SLD regulatory scheme rendered the BAT
results generated invalid for evidentiary pur-
poses. Following testimony and argument
on the motion, the metropolitan court ruled
that Montoya’s BAT results were sufficiently
reliable to be admitted into evidence.

{5} Montoya was convicted in a bench
trial on August 23, 2013. In its ruling from
the bench, the metropolitan court found
that substantial evidence existed to convict
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Montoya of per se DWI under Section
66-8-102(C), but not of operating a mo-
tor vehicle while impaired to the slightest
degree under Section 66-8-102(A). The
district court affirmed Montoya’s convic-
tion.

Yap

{6} On March 17, 2013, Yap was pulled
over by an Albuquerque Police Depart-
ment traffic officer for speeding and a
headlamp violation. After approaching
the vehicle, the officer observed that Yap
showed signs of intoxication. A DWT unit
was dispatched to the location of the traf-
fic stop. Upon arrival, Albuquerque Police
Officer John Sandoval observed that Yap
had bloodshot, watery eyes and an odor of
alcohol emanating from his person. Yap’s
performance on field sobriety tests indi-
cated impairment. He was placed under
arrest and transported for breath alcohol
testing.

{7} Officer Sandoval conducted Yaps BAT
using the IR 8000, on which he was trained
and certified to operate. Officer Sandoval
followed all pre-test protocol, including
observation of the twenty-minute depriva-
tion period. Officer Sandoval confirmed
that the IR 8000 passed diagnostic checks
and performed air blanks before and after
each subject test. The calibration check was
within the required range. SLD’s certifica-
tion of the IR 8000 was current on the date
of Yap’s breath test. Two separate breath
tests resulted in readings of 0.08.

{8} Yap filed a motion to suppress his
BAT results in Bernalillo County Metro-
politan Court. The motion asserted that
the absence of uncertainty computations
within the SLD regulatory scheme ren-
dered the BAT results generated invalid
for evidentiary purposes. Following tes-
timony and argument on the motion, the
metropolitan court ruled that Yaps BAT
results were admissible and that challenges
to the reliability of the evidence pertained
to the weight, not the admissibility, of the
evidence.

{9} Yap was convicted in a bench trial on
December 16, 2013. In its ruling from the
bench, the metropolitan court found that
substantial evidence existed to convict Yap
of either per se DWI, under Section 66-8-
102(C), or of operating a motor vehicle
while impaired to the slightest degree,
under Section 66-8-102(A). The district
court affirmed Yap’s conviction.

STANDARD OF REVIEW

{10} We review a trial court’s admission
of evidence for an abuse of discretion.
State v. Jaramillo, 2012-NMCA-029, ¢
17, 272 P.3d 682. “A [trial] court abuses
its discretion if its decision is obviously
erroneous, arbitrary, or unwarranted[.]”
State v. King, 2012-NMCA-119, € 5, 291
P.3d 160 (internal quotation marks and
citation omitted). To the extent that ei-
ther Defendant’s legal argument requires
statutory interpretation, we apply de novo
review. State v. Lucero, 2007-NMSC-041,
€ 8,142 N.M. 102, 163 P.3d 489.
ADMISSIBILITY OF BAT RESULTS
{11} InNew Mexico, it is unlawful to oper-
ate a motor vehicle while under the influ-
ence of alcohol. Section 66-8-102. Section
66-8-102(C), commonly referred to as the
“per se DWT1 statute,” provides that a person
violates the statute if his or her breath or
blood contains an alcohol concentration
of 0.08 or more. No additional indicia of
impairment is required for a per se DWI
conviction. Bierner v. N.M. Taxation &
Revenue Dept, 1992-NMCA-036, § 6, 113
N.M. 696, 831 P.2d 995. A person may also
be convicted of DWI without a BAT result of
0.08 or higher upon a determination that he
or she was driving a vehicle while impaired
to the slightest degree. State v. Neal, 2008-
NMCA-008, §¢ 25, 27, 143 N.M. 341, 176
P.3d 330. Under the Implied Consent Act,
NMSA 1978, §§ 66-8-105 to -112 (1978, as
amended through 2015), a person suspected
of driving under the influence of alcohol is
subject to SLD-approved chemical testing
of his or her breath or blood. Section 66-8-
107(A). Section 66-8-110(A) provides that
“[t]he results of a test performed pursuant to
the Implied Consent Act may be introduced
into evidence” in criminal or civil cases.
{12} The provision of Section 66-8-
110(A) permitting the introduction of BAT
results into evidence is not without limita-
tion. Generally speaking, the question of
whether a defendant’s BAT result is admis-
sible “turns on each particular test and the
officer’s compliance with the SLD regula-
tions[.]” State v. Anaya, 2012-NMCA-094,
€ 20, 287 P.3d 956. SLD has promulgated
breath alcohol testing regulations. See
7.33.2 NMAC (03/14/2001, as amended
through 04/30/2010). Compliance with
SLD regulations is a pre-condition for
admissibility. See State v. Dedman, 2004-
NMSC-037, € 13, 136 N.M. 561, 102 P.3d

628 (“[I]fan accuracy-ensuring regulation
is not satisfied, the result of the test in
question may be deemed unreliable and
excluded), overruled on other grounds by
State v. Bullcoming, 2010-NMSC-007, ¢
16, 147 N.M. 487, 226 P.3d 1; King, 2012-
NMCA-119, ¢ 10 (“Compliance with the
SLD regulations intended to ensure accu-
racy is a predicate to admission in evidence
of test results”).

{13} Unlike appeals arguing a lack of
regulatory compliance, Defendants claim
that their BAT results are inadmissible due
to principles of uncertainty inherent to all
systems of forensic measurement. As such,
Defendants’ arguments address the reliabil-
ity of the regulatory scheme but in an area
not contemplated by SLD in promulgating
the regulations. See 7.33.2 NMAC (outlining
breath alcohol testing requirements without
reference to measurement uncertainty).
Defendants claim that, in the absence of a
confidence interval reflecting uncertainties
in the breath alcohol testing process, their
BAT results are not reliable enough to “assist
the trier of fact” in their DWI prosecutions.
See State v. Alberico, 1993-NMSC-047, € 54,
116 N.M. 156, 861 P.2d 192 (“The proper
inquiry under Rule [11-]702 [NMRA] is.. ..
whether the underlying scientific technique
or method is reliable enough to prove what
it purports to prove, that is probative, so that
it will assist the trier of fact.”).

{14} In Statev. Martinez, 2007-NMSC-025,
¢ 17, 141 N.M. 713, 160 P.3d 894, our Su-
preme Court clarified that the admissibility
of BAT results is determined by applying
Rule 11-104(A) NMRA to the introduced
evidence. Martinez did not foreclose future
defendants from bringing reliability-based
challenges to the admissibility of BAT results,
discussing instead a defendant’s opportunity
to “critically challenge an officer’s founda-
tional testimony concerning certification [of
the machine]” Id. € 24. This Court reached a
similar conclusion in Anaya, 2012-NMCA-
094, 22, stating, “[i]f [a d]efendant desires
to put the statutorily accepted scientific
process on trial, then he must do so by call-
ing an expert witness to testify pursuant to
Rule 11-702 NMRA and properly raise a
foundational challenge to the SLD’s scientific
procedure for establishing the reliability of
the [machine]” Defendants have raised such
challenges in these cases.!

{15} Unlike some jurisdictions, our
appellate courts do not interpret the Im-

'In its answer brief, the State argues without citation to legal authority that cross-examination of the State’s expert witness by Yap was an
insufficient mechanism to challenge the admissibility of BAT results as articulated in Anaya, 2012-NMCA-094, € 22. “We will not address
contentions not supported by argument and authority” Murken v. Solv-Ex Corp., 2006-NMCA-064, € 6, 139 N.M. 625, 136 P.3d 1035.
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plied Consent Act to establish an absolute
presumption that regulatory compliance
leads to reliable BAT results. Compare
King,2012-NMCA-119, € 16 (“Nothing in
... the Implied Consent Act, or the SLD
regulations indicates that the Legislature
intended that the results produced by a
machine approved by the SLD that has
been operated and maintained in ac-
cordance with the SLD regulations [are]
conclusively reliable”), with State v. Vega,
465 N.E.2d 1303, 1307 (Ohio 1984) (“The
judiciary must recognize the necessary
legislative determination that breath tests,
properly conducted, are reliable irrespec-
tive that not all experts wholly agree and
that the common law foundational evi-
dence has, for admissibility, been replaced
by statute and rule[.]” (alteration, internal
quotation marks, and citation omitted)).
Nevertheless, this Court has expressly
endorsed the reliability of breath alcohol
testing systems. See State v. Bearly, 1991-
NMCA-022, € 13, 112 N.M. 50, 811 P.2d
83 (“[B]reath testing is generally regarded
as highly reliable”). This endorsement is
consistent with the principle that, absent
“an affirmative showing that there is some
reason to doubt the reliability of [accepted]
science[,]” the state need not demonstrate
reliability under Rule 11-702 as a condition
for admissibility. State v. Fuentes, 2010-
NMCA-027, € 28, 147 N.M. 761, 228 P.3d
1181 (declining to require a reliability
hearing into the science underlying ballis-
tics evidence). The Fuentes analysis applies
equally well to the instant cases. Breath
alcohol testing is utilized and considered
to be reliable throughout our country. As
stated by one scholar,
Breath alcohol analysis has largely
become the standard analyti-
cal methodology employed in
prosecuting drunk driving cases.
Advancements in technology,
immediate results, non-invasive
protocol, improved understand-
ing of respiratory dynamics,
widespread legal acceptance
among others, have all contrib-
uted to the increasing application
and acceptance of forensic breath
alcohol measurement.
R. G. Gullberg, Methodology and Qual-
ity Assurance in Forensic Breath Alcohol
Analysis, 12 Forensic Sci. Rev. 46, 50
(2000); see also 1 Kenneth S. Broun et al,,

McCormick on Evidence § 205, at 1174 (7th
ed. 2013) (“[V]arious instruments have
been shown to be accurate in measuring
[BAC] in laboratory studies, and argu-
ments that particular instruments are not
generally accepted or sufficiently accurate
for the purpose of determining [BAC]
usually fail”). More than sixty years ago,
a Texas appellate court first determined
that scientific testimony supported the
admission of the defendant’s BAT results.
McKay v. State, 235 S.W.2d 173, 175 (Tex.
Crim. App. 1950). Even the United States
Supreme Court, in California v. Trombetta,
endorsed the accuracy and reliability of
breath alcohol testing systems. 467 U.S.
479, 489 (1984).

{16} Given the abundance of appellate
case law endorsing the reliability of breath
alcohol testing generally, a trial court is
justified in presuming such reliability in
the absence of an articulated challenge.
See State v. Onsurez, 2002-NMCA-082, ¢
10, 132 N.M. 485, 51 P.3d 528 (“The [s]tate
need not independently prove the sci-
entific reliability of the test as part of its
prima facie case”). Whether Defendants’
argument justifies further evaluation of the
reliability of our regulatory scheme under
Rule 11-702 turns on the standard ar-
ticulated in Fuentes: whether Defendants’
offered testimony and evidence “make
an affirmative showing that there is some
reason to doubt the reliability” of BAT
results generated through SLD-approved
chemical testing. 2010-NMCA-027, ¢ 28.
DEFENDANTS UNCERTAINTY
ARGUMENT

{17} What the inclusion of an uncer-
tainty computation does, and does not,
say about the reliability of a system of
forensic measurement is central to our
determination in this case. “Breath alcohol
analysis results, like all measurements,
possess uncertainty” R.G. Gullberg, Com-
mon Legal Challenges and Responses in
Forensic Breath Alcohol Determination,
16 Forensic Sci. Rev. 92, 93 (2004). In
the context of breath alcohol testing, un-
certainty arises from factors that include
biological and sampling considerations of
the test subject, analytical and instrumen-
tal considerations of the system used, and
traceability of the reference material. Rod
G. Gullberg, Estimating the Measurement
Uncertainty in Forensic Breath-Alcohol
Analysis, 11 Accreditation and Quality

Assurance 562, 563 (2006). In order to
determine the uncertainty associated with
a BAT result, these factors are quantified
and calculated, a process that results in a
combined uncertainty that is determined
using standard statistical methods. Id.
The outcome of this calculation is a range
of possible results that, to a stated level
of probability, includes the test subject’s
actual BAC somewhere along the range.
Id. at 562. In essence, an uncertainty
computation demonstrates the possibility
that a test subject’s actual BAC is higher
or lower than the BAT result generated for
evidentiary purposes. Id.
{18} At trial, Montoya introduced the
following documents into evidence: Na-
tional Research Council of the National
Academies, Strengthening Forensic Science
in the United States: A Path Forward (2009)
(Exhibit A); 1SO, Guide 34: General Re-
quirements for the Competence of Reference
Material Producers (3rd ed. 2009) (Exhibit
B); ISO/IEC 17025, General Requirements
for the Competence of Testing and Calibra-
tion Laboratories (2nd ed. 2005) (Exhibit
C); ASCLD/LAB-International, ASCLD/
LAB Policy on Measurement Uncertainty
(2013) (Exhibit D); and ASCLD/LAB-
International, ASCLD/LAB Policy on
Measurement Traceability (2013) (Exhibit
E) (collectively, Exhibits A-E). Montoya
also introduced the testimony of Janine
Arvizu, who was qualified as an expert in
quality assurance and quality control.
{19} Yap’s record on appeal does not
include any documentary evidence.* He
declined to call his own expert witness,
but he elicited testimony related to uncer-
tainty computations by cross-examining
the State’s expert witness, SLD toxicology
bureau supervisor Jason Avery.
{20} With respect to evidence presented
by Montoya, the ISO and ASCLD/LAB
standards referred to in Exhibits A-E and
by the expert witness are not directly ap-
plicable to the SLD. However, this evidence
indicates that the inclusion of an uncer-
tainty computation increases confidence
in a given measurement, particularly when
that measurement is being compared to a
pre-determined threshold level. Exhibit A,
for example, presents a clear argument in
favor of applying uncertainty computations
to breath alcohol testing systems, stating,
In addition to the inherent lim-
itations of the measurement

?Audio recordings of the metropolitan court proceedings indicate that the same documents referred to herein as Exhibits A-E
were admitted without objection at Yap’s suppression hearing. For reasons that are unclear to this Court, these exhibits are not part

of the appellate record.
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technique, a range of other fac-
tors may also be present and can
affect the accuracy of laboratory
analyses. Such factors may in-
clude deficiencies in the reference
materials used in the analysis,
equipment errors, environmental
conditions that lie outside the
range within which the method
was validated, sample mix-ups
and contamination, transcription
errors, and more. .. . [If] the aver-
age [BAT result] is 0.09 percent
and the standard deviation is
0.01 percent . . . a two-standard-
deviation confidence interval
(0.07 percent, 0.11 percent) has a
high probability of containing the
person’s true blood-alcohol level.
Exhibit A at 117. The obvious inference
to be drawn from Exhibit A is that a test
subject who registered 0.09 could have
an actual breath alcohol content of 0.07;
a level that is below the per se limit for
intoxication in New Mexico.
{21} The troubling feature of Montoya’s
admissibility argument is articulated by
Arvizu in her testimony on cross-exam-
ination, which included the following
exchange:
State: So the essence of your tes-
timony regarding the breath card
in this case is that the result is
incomplete and therefore invalid.
Arvizu: The result is incomplete
and therefore invalid for the
purpose of comparing it to the
threshold of 0.08.

State: Now would you say that all

of [the results generated by the

SLD regulatory scheme] are not

valid and potentially misleading?

Arvizu: You mean all of the re-

sults historically?

State: Yes.

Arvizu: Yes. Scientifically, with-

out an uncertainty, the result is

incomplete.
This conclusion highlights the deficiencies
with the argument and evidence before this
Court. In State v. Johnson, the defendant was
arrested for DWI by an Aztec police officer.
2001-NMSC-001, € 2, 130 N.M. 6, 15 P3d
1233. The defendant’s BAT results were 0.35
and 0.34—more than four times the legal
limit. Id. Arvizu’s testimony makes no dis-
tinction between this driver and Montoya,
whose BAT results were 0.11 and 0.10.
{22} Because Arvizu’s testimony does
not apply an uncertainty computation

to Montoya’s BAT results or provide any
indication of a point when SLD-approved
chemical testing “becomes” reliable for
evidentiary purposes, we must accept
that her position is that SLD-approved
chemical test results, regardless of the BAC
reported, are never scientifically reliable.
We cannot agree. Our Legislature has en-
acted a statute that prohibits operating a
motor vehicle with a BAC of 0.08 or above.
Section 66-8-102(C). Our Legislature has
empowered the Department of Health to
establish a system for calculating the BAC
of suspected offenders. NMSA 1978, § 24-
1-22 (2003). SLD has established a breath
alcohol testing system that incorporates
generally accepted technology and testing
protocol. See Conforming Products List of
Evidential Breath Alcohol Measurement
Devices, 77 Fed. Reg. 35,747-01, 35,748
(June 14, 2012) (listing the IR 8000 as an
approved device). Regardless of accepted
scientific principles in the area of metrol-
ogy, we do not believe that our entire
breath alcohol testing system is not, and
has never been, reliable with respect to
any result generated.

{23} Ifwe narrow Arvizu’s conclusion by
making the next logical leap, that, given the
regulatory controls established by SLD, the
breath alcohol testing system is reasonably
accurate for scientific purposes, we are
still left to draw arbitrary lines without an
evidentiary record to support our deter-
mination. Neither the documents admit-
ted into evidence nor Arvizu’s testimony
present any evidence as to how biological
or sampling considerations specific to
Montoya would contribute to an uncer-
tainty computation in her particular case.
Similarly, no evidence has been presented
as to the manner in which instrumental
considerations specific to the IR 8000 or
the specific reference materials in ques-
tion should be considered. Without this
evidence, the question becomes whether
an SLD-approved chemical test resulting
in 0.09 is legally reliable or unreliable, and
0.10, and 0.11, and so on. Even were we to
conclude from the evidence before us that
results generated without an uncertainty
computation are subject to a certain level
of unreliability, such a conclusion does
not result in a legal determination that all
results generated within our regulatory
scheme are so unreliable as to be inadmis-
sible in every case.

{24} Yap’s cross-examination of Avery
provides even less support for the proposi-
tion that his BAT results are inadmissible.
While Avery agreed that uncertainty

computations function as described by
defense counsel, at no point did Avery
testify that SLD-approved chemical testing
produces unreliable results. As discussed
immediately above, such evidence does
not support Defendants’ legal argument.
{25} In Fuentes, the defendant failed
to provide any support for his allega-
tion that generally accepted principles
underlying ballistics testimony and
evidence lacked a sufficient scientific
foundation to be admitted under Rule
11-702. Fuentes, 2010-NMCA-027, €
27. We view the instant cases as scien-
tifically analogous. By rejecting Arvizu’s
conclusion that all current BAT evidence
is scientifically unreliable, we note that
Defendants have presented no other
evidence indicating that their specific
BAT results are unreliable. The exhibits
admitted into evidence by Montoya
largely discuss standards for laboratory
certification that are inapplicable to SLD.
While these standards may represent best
practices in the field of metrology, we
have no evidence before us concerning
the manner in which they apply to field
testing BAC in police stations across the
state of New Mexico. Both Exhibit A and
the expert testimony are only helpful for
the purpose of weighing the evidence of
whether a given BAT result is sufficiently
accurate for the court or ajury to find an
individual guilty of per se DWI beyond a
reasonable doubt. But neither is sufficient
to exclude evidence that is generated
through a highly scrutinized, judicially
endorsed, regulatory scheme.

{26} Additionally, our Supreme Court
has previously discussed error rates in
determining the admissibility of evidence.
While error rate and uncertainty are not
interchangeable terms, the legal implica-
tion—whether a scientific test result is fit
for its particular evidentiary purpose—is
similar. In Lee v. Martinez, our Supreme
Court reviewed the accuracy rates of
polygraph results, noting that, while “far
from conclusive[,] . . . numerous studies
have shown that polygraph tests can de-
tect deception at rates well above chance”
2004-NMSC-027, € 32, 136 N.M. 166, 96
P.3d 291. Instead of holding the polygraph
results to be inadmissible, our Supreme
Court held that deficiencies in calculating
the rate of error “spoke to the weight of the
evidence and not to its admissibility.” Id.
(alterations, internal quotation marks, and
citation omitted).

{27} We reach the same conclusion in
these cases. Defendants were entitled to
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present evidence, including expert testi-
mony related to measurement uncertainty,
to the finder of fact and make an argument
that their BAT results should not supporta
finding of guilt beyond a reasonable doubt.
But this inquiry regarding the weight to
be given to expert testimony is a separate
one from whether Defendants’ evidence
constituted an “affirmative showing that
there is some reason to doubt the reliability
of [accepted] science[,]” such that their
SLD-approved chemical test results are
inadmissible. Fuentes, 2010-NMCA-027,
¢ 28. We also note that our conclusion is
consistent with relevant literature reviewed
by this Court. For example, in Estimating
the Measurement Uncertainty in Forensic
Blood Alcohol Analysis, the author does not
advocate that the absence of an uncertainty
computation renders a test result inadmis-
sible. Instead, he states that “[a]n appro-
priate uncertainty computation . . . would
be relevant for the trier of fact to make an
informed decision” Rod G. Gullberg, Es-
timating the Measurement Uncertainty in
Forensic Blood Alcohol Analysis, 36 Journal
of Analytical Toxicology 153, 153 (2012)
(emphasis added).

{28} Nothing in this opinion should be
construed as a statement by this Court
that additional legal argument in the area
of metrology is foreclosed. We recognize
the valid concern expressed in the scien-
tific literature and by Arvizu that BAT
results, particularly those exactly at the per
se limit, can present a reliability problem
when attempting to scientifically prove
guilt beyond a reasonable doubt. See UJI
14-5060 NMRA (“A reasonable doubt is
a doubt based upon reason and common
sense—the kind of doubt that would make
a reasonable person hesitate to act in the
graver and more important affairs of life”).
This question, however, is for the finder
of fact. See Lee, 2004-NMSC-027, € 16
(“Given the capabilities of jurors and the
liberal thrust of the rules of evidence, we
believe any doubt regarding the admis-
sibility of scientific evidence should be

resolved in favor of admission, rather than
exclusion”).

APPLICATION OF RULE 11-403

{29} Rule 11-403 states, “[t]he court may
exclude relevant evidence if its probative
value is substantially outweighed by a
danger of one or more of the following:
unfair prejudice, confusing the issues,
misleading the jury, undue delay, wasting
time, or needlessly presenting cumulative
evidence” While Alberico contemplates
the possibility of a Rule 11-403 challenge
to expert testimony, we are unclear how
the rule would be properly applied in this
case. See Alberico, 1993-NMSC-047, € 35
n.5 (“After the expert opinion testimony
is deemed admissible under Rule [11-
1702, perhaps then a consideration of
possible deference could be made under
a Rule [11-]403 analysis of whether the
probative value of the evidence might be
substantially outweighed by the danger of
unfair prejudice, confusion of the issues or
misleading the jury[.]” (internal quotation
marks and citation omitted)).

{30} Yap’s argument on appeal, essen-
tially, is that BAT results that are generated
without an uncertainty computation are
potentially misleading to the finder of fact.?
As stated in his brief in chief, “the value
‘[0].08” merely distracts the finder of fact
from understanding that the actual value
could be any number”” Scientific evidence,
once admitted, can carry with it an “aura
of infallibility[.]” State v. Anderson, 1994-
NMSC-089, § 63, 118 N.M. 284, 881 P.2d
29. Were we convinced that Yap’s BAT
results could actually be “any number” as
he asserts, the proper conclusion would
be exclusion. As previously discussed,
however, the testimony elicited in support
of Yap’s legal argument does not cause us
to doubt the generally accepted science
underlying breath alcohol testing. See
Bearly, 1991-NMCA-022, € 13 (“[B]reath
testing is generally regarded as highly reli-
able”). Therefore, the danger of mislead-
ing the finder of fact did not substantially
outweigh the probative value of Yap’s BAT

results such that admission constituted an
abuse of discretion. See State v. Chamber-
lain, 1991-NMSC-094, €9, 112 N.M. 723,
819 P.2d 673 (“The trial court is vested with
great discretion in applying Rule [11-]403,
and it will not be reversed absent an abuse
of that discretion.”); see also State v. Pickett,
2009-NMCA-077, 9 13,146 N.M. 655,213
P.3d 805 (holding that application of Rule
11-403 was unnecessary in a bench trial).
SUFFICIENCY OF THE EVIDENCE
{31} Yap’ final argument relates to the
sufficiency of his BAT results to support a
conviction for either per se DWI or driving
while impaired to the slightest degree. Sec-
tion 66-8-102(C); Neal, 2008-NMCA-008,
€ 25. We address these arguments in turn.
Per Se DWI

{32} Yap’s post-admission sufficiency
of the evidence argument mirrors his
pre-admission reliability argument—that
uncertainty inherent to all systems of
forensic measurement renders his BAT re-
sults insufficiently reliable to support a per
se DWI conviction beyond a reasonable
doubt. On cross-examination during Yap’s
October 15, 2013 motion hearing, Avery
implied that SLD generated BAT results
are subject to measurement uncertainty.*
Finding this testimony to be credible, we
must conclude that the scientifically ap-
propriate way to view Yap's BAT results is
0.08 plus or minus the range represented
by the unknown uncertainty computation.
{33} Asageneral rule, “in reviewing the
sufficiency of the evidence, we must view
the evidence in the light most favorable
to the guilty verdict, indulging all reason-
able inferences and resolving all conflicts
in the evidence in favor of the verdict”
State v. Cunningham, 2000-NMSC-009,
€ 26, 128 N.M. 711, 998 P.2d 176. The
evidence shows that an SLD-approved
chemical test result generated without
an uncertainty computation does not
accurately portray the possibility that
a test subject’s actual BAC is different
from the BAT result. However, taking
the viewpoint that the actual BAC was

*Yap’s appellate briefing does not specifically raise any of the considerations contemplated by Rule 11-403. We discuss the poten-
tial for misleading the jury given our previous conclusion as to the reliability of BAT results generated by SLD-approved chemical
testing. We decline to independently investigate if, or how, any of the other considerations raised in Rule 11-403 could apply to this

or a similar case.

*Because this was a bench trial, it appears that the parties agreed to incorporate the substance of Yap’s October 15, 2013 motion
hearing into his December 16, 2013 trial. The apparent result of this agreement was that Yap did not call an expert witness at trial to
dispute the reliability of his admitted BAT results. Because of the absence of expert testimony at trial, a plausible argument exists that
Yap failed to challenge the weight of the evidence against him as discussed by the metropolitan court. However, the audio transcript
of the December 16, 2013 trial makes clear that the metropolitan court relied on testimony and evidence from the October 15, 2013
motion hearing in determining that Yap’s admitted BAT results were sufficiently reliable enough to support a conviction of per se

DWL
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lower, instead of equal to or higher, than
0.08 would not constitute “view[ing] the
evidence in the light most favorable to
the guilty verdict,—a standard that binds
our determinations in sufficiency of the
evidence analysis. Id. As an alternative,
we consider whether our Legislature
intended that such a possibility be a bar
to certain per se DWI convictions. We
decline to draw such a conclusion.

{34} Yap’s BAT resulted in two readings
of 0.08. In 1993, our Legislature unam-
biguously amended the then existing law
for the purpose of establishing 0.08 as the
breath and blood concentration at which
a driver may not operate a motor vehicle
in the state of New Mexico. 1993 N.M.
Laws, ch. 66, § 7. We have no reason to
believe that this legislative determina-
tion did not include consideration of
measurement uncertainty in selecting
0.08 as the legal limit rather than, for
example 0.07 or 0.09. For this Court to
conclude that an SLD-approved chemical
test result of 0.08 is legally insufficient to
support a guilty verdict would defy the
clear legislative intent embodied within
Section 66-8-102. See Bank of N.Y. v.
Romero, 2014-NMSC-007, € 40, 320 P.3d

1 (“When a statute contains language
which is clear and unambiguous, we must
give effect to that language and refrain
from further statutory interpretation.”
(alteration, internal quotation marks,
and citation omitted)). This is not to
say that a finder of fact presented with
evidence of measurement uncertainty
would be unjustified in concluding that
SLD-approved chemical test results of
0.08 did not support a finding of guilt be-
yond a reasonable doubt in any given per
se DWI case. Rather, we simply conclude
that SLD-approved chemical test results
of 0.08 or higher are sufficient on appeal
to support such a conviction.

Driving While Impaired to the Slightest
Degree

{35} Finally, Yap argues that if his BAT
results were improperly admitted, it
was error to consider those results in
determining impairment to the slightest
degree. While this argument conforms
with precedent case law, our ruling as to
admissibility moots its viability. See Pick-
ett, 2009-NMCA-077, €9 14-15 (holding
that BAT results are relevant to a finding
of driving while impaired to the slightest
degree).

CONCLUSION

{36} As to both Defendants, because the
admitted evidence and expert testimony
fail to undermine the accepted science
underlying the SLD-approved chemical
testing scheme, the admission of Defen-
dants’ BAT results was not “obviously
erroneous, arbitrary, or unwarranted” and
did not constitute an abuse of discretion.
King, 2012-NMCA-119, ¢ 5 (alteration,
internal quotation marks, and citation
omitted). We therefore affirm Montoya’s
conviction for DWI contrary to Section
66-8-102(C). With respect to Yap’s ad-
ditional legal arguments, he has neither
demonstrated that his BAT results are
subject to exclusion under Rule 11-403
nor that insufficient evidence supported
his conviction. We therefore affirm Yap’s
conviction for DWT under either Section
66-8-102(C) or Section 66-8-102(A) as
articulated by the metropolitan court.

{37} ITIS SO ORDERED.
JAMES J. WECHSLER, Judge
WE CONCUR:

TIMOTHY L. GARCIA, Judge
M. MONICA ZAMORA, Judge
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Opinion
J. Miles Hanisee, Judge

{1} Defendant Chris Hall appealed his
conviction in the metropolitan (metro)
court for driving while intoxicated (DWI),
contrary to NMSA 1978, Section 66-8-
102(C)(1) (2010), to the district court. The
district court affirmed the metro court’s
sentencing order and filed a memoran-
dum opinion. Defendant now appeals
to this Court. He challenges the consti-
tutionality of the sobriety checkpoint at
which he was stopped, the admission into
evidence of his breath test results, and the
sufficiency of the evidence to support his
conviction. We conclude that while the
checkpoint was constitutional, the metro
court erred in admitting Defendant’s
breath results. Because the evidence was
otherwise sufficient to support Defen-
dant’s conviction, we reverse and remand
for a new trial.

BACKGROUND

{2} Shortly after 10:00 p.m. on January
20, 2012, Defendant was stopped at a
DWTI checkpoint on Central Avenue in
Albuquerque, New Mexico, just west of
the Rio Grande River. The checkpoint—
in place between 10:00 p.m. and 3:00
a.m.—had been planned by Sergeant
Lecompte, DWI Unit Supervisor for
the Bernalillo County Sherift’s Office
(BCSO), and approved by his lieutenant.

An approved tactical plan (tact plan) laid
out the parameters of the checkpoint,
including the placement of signs, cones,
reflective tape, and emergency lighting
at the checkpoint site. The tact plan also
included guidelines for field officers
conducting stops at the checkpoint,
specifying that initial contact with each
driver should be limited to 15-30 seconds,
with the officer introducing himself, an-
nouncing the purpose of the checkpoint,
and asking the driver if he or she has
consumed alcohol or drugs. If additional
investigation was required following the
initial contact, the officer was to remove
the driver from the vehicle to conduct
standardized field sobriety tests (FSTs)
in a separate investigation area. Sergeant
Lecompte briefed each of the field of-
ficers on the tact plan prior to initiating
the checkpoint and remained on-site to
supervise and to ensure that the tact plan
was being followed.

{3} The first officer to make contact with
Defendant was BCSO Sergeant Perea, who
upon making contact detected an odor of
alcohol coming from inside Defendant’s
truck. In accordance with the suggested
checkpoint dialogue contained in the tact
plan, and because Defendant was the only
person inside the truck, Sergeant Perea
asked Defendant if he had consumed any
alcoholic beverages that evening. Defen-
dant responded that he had a beer about an
hour prior. Sergeant Perea then conducted

a seated horizontal gaze nystagmus (HGN)
test on Defendant. Based on the odor of
alcohol, Defendant’s admission to drink-
ing beer an hour prior, and Defendant’s
performance on the seated HGN test, Ser-
geant Perea removed Defendant from his
truck and proceeded to conduct a battery
of three standardized FSTs. Defendant’s
performance on the FSTs resulted in his
arrest for DWL

{4} Defendant was then taken to the
“BATmobile’—located at the checkpoint
site—where he consented to a breath test.
Following a 20-minute deprivation period,
as measured by Sergeant Perea’s wrist-
watch, Defendant provided two breath
samples using an Intoxilyzer 8000. The
breath test results revealed that Defendant
had 0.10 grams of alcohol per 210 liters of
breath, which was above the “per se” legal
limit. See § 66-8-102(C)(1) (providing that
it is illegal for a person to drive a vehicle
with “an alcohol concentration of eight one
hundredths [0.08] or more in [his or her]
blood or breath”).

{5} At a bench trial in the metro court,
Defendant challenged the constitutionality
of the DWI checkpoint. He also objected to
the admissibility of the breath test results.
The metro court found that the checkpoint
was constitutional and admitted the breath
test results. The metro court then found
Defendant guilty of per se DWI, although
it acquitted Defendant of DWI based on
impairment to the slightest degree, con-
trary to Section 66-8-102(B).

{6} On appeal, the district court affirmed
Defendant’s conviction for per se DWI,
determining that the checkpoint was
constitutional and that the breath results
were properly admitted into evidence.
While we agree with the district court
that the checkpoint was constitutional,
we disagree with respect to the breath test
and conclude that the metro court erred
in admitting the breath results.
DISCUSSION

{7} “For on-record appeals the district
court acts as a typical appellate court,
with the district court simply reviewing
the record of the [metro] court trial for
legal error” State v. Trujillo, 1999-NMCA-
003, ¢ 4, 126 N.M. 603, 973 P.2d 855. “In
subsequent appeals such as this, we apply
the same standards of review employed
by the district court” State v. Bell, 2015-
NMCA-028, ¢ 2, 345 P.3d 342. “A trial
court’s determination on a motion to sup-
press evidence involves a mixed question
of law and fact, as to which our review is
de novo.” Id.
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I. The DWI Checkpoint Was
Constitutional
{8} Defendant contends that the DWI
checkpoint at which he was stopped was
not constitutional under New Mexico
law. This Court has held that a sobriety
checkpoint is a seizure. See State v. Bates,
1995-NMCA-080, € 9, 120 N.M. 457, 902
P2d 1060 (stating “there is no question that
a [checkpoint] is a seizure”). However, “a
DWTI [checkpoint], at which drivers are
stopped without probable cause or rea-
sonable suspicion, is not a per se violation
of the Fourth Amendment to the United
States Constitution; the constitutionality
of the [checkpoint] depends on whether
it is reasonable”” Id. € 6 (citing City of Las
Cruces v. Betancourt, 1987-NMCA-039,
€9, 105 N.M. 655, 735 P.2d 1161). The
ultimate question for this Court is whether
the facts and inferences before the lower
courts support its conclusion that the
checkpoint was reasonable. Bates, 1995-
NMCA-080, § 21.
{9} A sobriety checkpoint “is constitution-
ally permissible so long as it is reason-
able within the meaning of the [F]ourth
[A]mendment as measured by its sub-
stantial compliance with [eight factors]”
Betancourt, 1987-NMCA-039, ¢ 16. The
eight Betancourt factors are: (1) the role
of supervisory personnel, (2) restrictions
on the discretion of field officers, (3)
safety, (4) reasonable location, (5) time
and duration, (6) indicia of official nature
of the checkpoint, (7) length and nature of
detention, and (8) advance publicity. Id. ¢
13. “[A] sobriety checkpoint conducted
in substantial compliance with the eight
Betancourt factors is [also] constitutional
under the New Mexico Constitution.” State
v. Madalena, 1995-NMCA-122, € 26, 121
N.M. 63, 908 P.2d 756.
{10} At trial, following the testimony of
Sergeant Lecompte, which focused on the
details of the tact plan, approval of the tact
plan by his supervisor, restrictions on the
discretion of field officers, and BCSO’s
efforts to ensure widespread advance pub-
licity, the State moved the metro court to
find the checkpoint constitutional under
Betancourt. Defendant objected, arguing
that three of the factors had not been
met. Specifically, Defendant challenged
the safety of the checkpoint, the reason-
ableness of the checkpoint’s location, and
whether there was advance publicity. The
metro court heard Defendant’s argument
and the State’s response and concluded
that the checkpoint was constitutional.
Later in the trial, Defendant renewed his

challenge to the constitutionality of the
checkpoint, arguing that the discretion
of the field officers was not adequately
constrained. The metro court again ruled
that the checkpoint was reasonable and
constitutional. The district court affirmed.
We address each challenged Betancourt
factor in turn.

A. Safety

{11} First, Defendant argues that the
checkpoint was unsafe due to its location
west of the bridge over the Rio Grande
River. According to Defendant, the first
checkpoint-related signage—a sign warn-
ing drivers to “reduce speed”—was located
at the apex of the bridge, and the entirety
of the checkpoint was not visible to west-
bound drivers prior to reaching the top
of the bridge. Defendant testified at trial
that another vehicle drove straight through
the checkpoint presumably in an attempt
to avoid being stopped. Defendant also
points out that emergency maneuvers were
limited by the nature of the bridge and by
oncoming eastbound traffic and asserts
that several vehicles attempted to avoid
the checkpoint by making U-turns over
the median on the bridge.

{12} The State responds by stressing that
the “reduced speed” sign was followed by
additional signage, cones, and flashing
lights from marked police vehicles, and
that the checkpoint site itself included
signage, flashing lights, overhead lighting
from the BATmobile, and officers wearing
reflective vests. The State also argues that
there was “no testimony that any officer
or motorist was injured or involved in a
vehicle collision” and that “Defendant’s
argument is premised on the actions of
one motorist who attempted to evade the
checkpoint,” highlighting that such eva-
sion is not necessarily indicative of the
checkpoint’s safety, but rather of the mind-
set of the driver of the vehicle, as noted
by the district court in its memorandum
opinion. See State v. Anaya, 2009-NMSC-
043, € 15, 147 N.M. 100, 217 P.3d 586
(“Evading a marked DWI checkpoint is
a specific and articulable fact that is suf-
ficient to predicate reasonable suspicion
for an investigatory stop.”).

{13} We note that there was testimony
that the bridge over the Rio Grande River
has a slight, “roughly” one percent grade
and that two photographs of the check-
point location were entered into evidence
at trial. In light of the facts outlined above
and the evidence presented to the metro
court, we conclude no error in the metro
courts determination that the safety fac-

tor was substantially complied with. See
Bates, 1995-NMCA-080, ¢ 25 (weighing
reasonableness in favor of the state where
there were warning signs ahead of the
checkpoint and a separate, lighted area for
secondary investigations).

B. Reasonable Location

{14} Second, Defendant contends that
the checkpoint’s location was not reason-
able. Sergeant Lecompte testified that he
chose the location based upon DWT arrest
statistics from past checkpoints conducted
there. Defendant asserts that the location’s
“detection value” is questionable given the
fact that no arrests were made during the
most recent checkpoint at that location.
We agree with the State, however, that the
lack of arrests during the previous check-
point could tend to demonstrate the suc-
cessful deterrent effect of placing sobriety
checkpoints at that particular location.
Furthermore, while Betancourt made it
clear that “a location chosen with the ac-
tual intent of stopping and searching only a
particular group of people, i.e., Hispanics,
[B]lacks, etc., would not be tolerated[,]”
there was no evidence produced at trial to
indicate any such discriminatory purpose,
and Defendant does not argue that there
was such a purpose. 1987-NMCA-039, ¢
13. We conclude that Sergeant Lecompte’s
testimony was sufficient to establish that
the checkpoint location was selected on the
basis of prior arrest statistics and on the
successful deterrent effect of past check-
points at the same location, and therefore
supported the trial court’s determination
that the checkpoint was reasonable. See
id. 4 11 (“The need to deter, detect[,] and
remove drunk drivers from the public
highways weighs heavily in favor of the
state).

C. Advance Publicity

{15} Third, Defendant argues that the ad-
vance publicity factor was not met, based on
the fact that the officer who was responsible
for faxing notice to the media did not testify
at trial. Although Sergeant Lecompte testi-
fied that the other officer faxed notice to sev-
eral media outlets on January 16, 2012, De-
fendant contended that Sergeant Lecompte
did not have personal knowledge regarding
whether the media actually received notice
and also that a four-day notice was not suf-
ficient. While Defendant maintains that no
actual confirmation receipt of the faxes were
received from any media outlet, it appears
from Sergeant Lecompte’s testimony that
fax confirmation sheets were included in
the tact plan submitted to his supervisor,
reflecting that the faxes successfully went
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through to “several different media outlets.”
The metro court found that this factor was
complied with by ruling that the checkpoint
was constitutional. The district court, how-
ever, expressed that “[t]he State’s failure to
provide proof that the media was actually
notified causes the [c]ourt some concern[.]”
Nevertheless, given our conclusions in
this opinion on the remaining Betancourt
factors, we need not resolve the differing
perspectives of the metro and district courts
regarding whether BCSO’s attempt to gener-
ate advance publicity of this checkpoint sat-
isfies the final Betancourt factor. See State v.
Swain, 2016-NMCA-024, €9 12-13, 366 P.3d
711 (“Based on our longstanding [caselaw],
a lack of advance publicity, without more,
is simply not sufficient to find that a DWI
checkpoint constitutes an illegal seizure.”);
see also Bates, 1995-NMCA-080, ¢ 26
(“Whether or not there is advance publicity
is not dispositive of the reasonableness of a
DWI [checkpoint]”).
D. Restrictions on the Discretion of
Field Officers
{16} After the metro court found the
checkpoint to be constitutional under
Betancourt, Sergeant Perea took the stand.
During voir dire by defense counsel, Ser-
geant Perea stated that his contact with
Defendant—prior to removing Defendant
from his vehicle to perform standardized
FSTs—extended to somewhere between
two and three minutes, included the
giving of a “seated” HGN test, and “pos-
sibly” or “could have” included additional
conversation. Defendant then renewed his
objection to the constitutionality of the
checkpoint, arguing that Sergeant Perea’s
testimony established that he was not
limited in his discretion, as required by
the second Betancourt factor. The metro
court found that conducting the seated
HGN test, as well as not doing the same
with other motorists, “did widen the scope
and was beyond the discretion of the stop-
ping officer at that point,” but the court
ultimately concluded that the totality of
the circumstances weighed against sup-
pression of the evidence.
{17} For its part, the district court ob-
served that a constitutionally reasonable
checkpoint serves as an adequate sub-
stitute for reasonable suspicion and “can
justify the stop and initial inquiry” An
officer would then be permitted to expand
the scope of the stop if he had reasonable
and articulable suspicion of criminal activ-
ity. State v. Leyva, 2011-NMSC-009, € 10,
149 N.M. 435, 250 P.3d 861. Importantly,
this is the reasoning that undergirds the

operation of sobriety checkpoints such as
the one in question. Specifically, the tact
plan guidelines here provided the officers
with 15-30 seconds in which to observe the
driver’s condition and to ask about prior
alcohol or drug consumption. The officer’s
observations, as well as the driver’s answers
to the initial inquiry, could then provide
the officer with reasonable suspicion to
support detaining the driver for additional
investigation. See id. The district court in
this case concluded that Sergeant Perea
had reasonable suspicion based on his
observation of Defendant and Defendant’s
affirmative answer to having consumed
alcohol. See State v. Walters, 1997-NMCA-
013,926,123 N.M. 88,934 P.2d 282 (hold-
ing that an officer acting in a community
caretaker role had reasonable suspicion to
investigate further after the officer spoke
to the defendant and detected the odor of
alcohol).

{18} Notably, Defendant does not ap-
pear to challenge the determination that
Sergeant Perea had reasonable suspicion
to expand the checkpoint stop into a
full-blown DWI investigation. Instead,
he takes issue with the fact that Sergeant
Perea had some additional conversation
with him and conducted the seated HGN
test instead of immediately removing him
from his truck to undergo the full battery
of FSTs. Thus, it appears that Defendant
is arguing that Sergeant Perea’s deviation
from the tact plan guidelines—by not
immediately removing Defendant from
his vehicle—rendered the checkpoint
unconstitutional. The district court agreed
that the additional conversation and the
abbreviated HGN test were not part of the
script, but relying on State v. Duarte, 2007-
NMCA-012, 140 N.M. 930, 149 P.3d 1027,
determined that these actions did not un-
reasonably expand the stop, nor were they
more invasive than removing Defendant
from his vehicle to perform FSTs, which
was the next step in the tact plan. See id.
¢ 39 (declining to “fix a deviation from
a script of questions as a constitutional
infirmity, without contemporaneous
inquiry more broadly into the invasiveness
and intrusion of the contact”).

{19} Defendant contends that the metro
court and the district court read Duarte
too broadly. Defendant attempts to distin-
guish Duarte by stressing the “very limited
scope of permitted ‘initial contact’” in the
present case and by stating that Sergeant
Perea’s “breach does not compare with the
breach of procedure described in Duarte]]
that was found ‘too insubstantial to con-

>

stitute constitutional harm’” We observe,
however, that in specifically addressing
the issue of the constitutional propriety
of departures from a pre-approved script,
Duarte stated, “[w]hat makes this a vi-
able issue is the unique substitution of a
properly implemented [checkpoint] for the
requirement of individualized suspicion”
Id. €9 35, 38. We are cautioned by Duarte
that it is the “elimination of the require-
ment for individualized suspicion” that
creates the “serious concern about lack
of uniformity and need for limitation of
discretion” Id. But in Duarte, the devia-
tion from the script occurred during the
initial questioning of the driver and before
the officer had reasonable suspicion that
the driver had committed a crime. Id. ¢
27. In the present case, Sergeant Perea
had reasonable suspicion that Defendant
was driving while intoxicated before any
purported deviation from the tact plan.
As such, the Duarte court’s “fear of unre-
stricted discretion in questioning, and the
invidious, intrusive invasion of privacy
that can occur from such discretion” was
not present in this case. Id. ¢ 38. Conse-
quently, we conclude that the presence of
reasonable suspicion following the initial
contact justified further detention for ad-
ditional investigation, notwithstanding
Sergeant Perea’s subsequent deviation
from the tact plan guidelines. Cf. State v.
Villas, 2002-NMCA-104, ¢ 10, 132 N.M.
741, 55 P.3d 437 (recognizing that “[u]
nder the New Mexico Constitution, after
the checkpoint stop, a police officer cannot
further detain a motorist without reason-
able suspicion of criminal activity”); Brown
v. Texas, 443 U.S. 47,51 (1979) (stating that
“the Fourth Amendment requires that a
seizure must be based on specific, objective
facts indicating that society’s legitimate
interests require the seizure of the particu-
lar individual, or that the seizure must be
carried out pursuant to a plan embodying
explicit, neutral limitations on the conduct
of individual officers” (emphasis added)).
E. Other Betancourt Factors

{20} Finally, to the extent that Defendant
is challenging the supervisory personnel
factor and the length and nature of de-
tention factor on appeal, we observe that
these factors were not challenged in the
metro court. Consequently, we conclude
that Defendant’s arguments on these fac-
tors were not preserved for appeal. See
State v. Varela, 1999-NMSC-045, € 25,128
N.M. 454, 993 P.2d 1280 (stating that “[i]
n order to preserve an error for appeal, it
is essential that the ground or grounds of
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the objection or motion be made with suf-
ficient specificity to alert the mind of the
trial court to the claimed error or errors,
and that a ruling thereon then be invoked”
(internal quotation marks and citation
omitted)).
{21} Therefore, because sufficient evi-
dence was produced at trial to establish
that the DWI checkpoint in this case
substantially complied with all of the Be-
tancourt factors, perhaps with the excep-
tion of advance publicity, we conclude that
the metro court did not err in finding the
checkpoint to be constitutional.

II. The Metro Court Abused Its
Discretion by Admitting the Breath
Card Into Evidence

{22} Defendant argues that his breath
test results should not have been admitted
for two reasons: (1) he presented evidence
tending to show that the annual profi-
ciency tests on the Intoxilyzer 8000 had
not been conducted, and (2) the required
twenty-minute deprivation period was not
conducted prior to his breath test.

A. Proficiency Testing

{23} We observed in State v. Hobbs,

2016-NMCA-022, € 1, 366 P.3d 304, cert.

denied, 2016-NMCERT-002, ___ P.3d

__ that the Scientific Laboratory Divi-

sion of the Department of Health (SLD)

has administrative authority over blood
and breath tests administered to persons
suspected of driving under the influence

of intoxicants. See NMSA 1978, § 24-1-22

(2003). Under its authority, the SLD has

promulgated regulations under the New

Mexico Administrative Code governing

“the certification of laboratories, breath

alcohol instruments, operators, key op-

erators, and operator instructors of the
breath alcohol instruments as well as
establish[ing] the methods of taking and
analyzing samples of blood and breath
testing for alcohol or other chemical sub-
stances under the New Mexico Implied

Consent Act, [NMSA 1978, § 66-8-107(B)

(1993)]” 7.33.2.2 NMAC.

{24} At issue in this case is the certifica-

tion of the Intoxilyzer 8000 used to mea-

sure Defendant’s breath alcohol level. See
7.33.2.10(A) NMAC (“Any breath alcohol
instrument to be used for implied consent
evidential testing must be approved and
certified by SLD); see also State v. Onsurez,

2002-NMCA-082, ¢ 13, 132 N.M. 485, 51

P.3d 528 (“[T]he [s]tate must show that the

machine used for administering a breath

test has been certified by SLD”).

{25} In State v. Martinez, 2007-NMSC-

025, 99 9, 11-12, 23, 141 N.M. 713, 160

P.3d 894, our Supreme Court held that a
“threshold showing” that the instrument
used to administer a breath alcohol test
(BAT) was SLD-certified at the time of
the test is a Rule 11-104(A) NMRA foun-
dational requirement for admission of
the BAT results into evidence. Martinez
went on to state that this foundational
requirement can be satisfied by the hearsay
testimony of the officer who administered
the BAT that he saw a “sticker” on the
breathalyzer instrument indicating that
it was SLD-certified at the time of the de-
fendant’s BAT. 2007-NMSC-025, € 23. In
the present case, Sergeant Perea testified
in the metro court that the Intoxilyzer
8000 used to measure Defendant’s breath
alcohol level was certified by SLD. He testi-
fied that he observed the Martinez sticker
reflecting that the date of Defendant’s test
was within the date range of the machine’s
certification.

{26} However, Martinez also held that
“a defendant may be able to critically
challenge an officer’s foundational testi-
mony concerning certification” based on
information obtained during discovery.
Id. § 24. In this case, Defendant presented
documentation obtained from SLD via
subpoena indicating that SLD had no in-
formation available regarding proficiency
tests conducted on the Intoxilyzer 8000
used to test Defendant’s breath for the
current certification year (2011-2012). De-
fendant also subpoenaed the proficiency
testing documentation for the preceding
period (2010-2011), but SLD’s response
did not mention or include such docu-
mentation. Defendant informed the court
at trial that SLD “never responded to [the]
2010-2011 request.” Therefore, we must
presume none existed. Defendant used
this information to challenge the officer’s
threshold showing that the BAT machine
was certified under the SLD regulations
and to argue for the inadmissibility of the
breath results.

{27} The State argued in the metro court
that the section of the SLD regulations
dealing with proficiency testing does not
set out a mandatory requirement. In-
stead, relying on the presence of the word
“should” in the applicable section of the
regulation, the State argued that failure
to analyze proficiency samples does not
affect the certification of the breath al-
cohol instrument. See 7.33.2.10(B)(1)(b)
NMAC (“Four proficiency samples should
be analyzed yearly on each such certified
instrument””). The metro court agreed with
the State’s position. The district court af-

firmed, noting in a footnote that the previ-
ous version of the regulation, 7.33.2.11(G)
(2) NMAC (2001), specifically stated that
“[c]ertification of the breath alcohol test-
ing instruments shall be dependent upon
the following . . . Satisfactory performance
on the requisite proficiency testing. Six (6)
proficiency samples should be analyzed
yearly on each such certified instrument”
Although the proficiency test language is
couched under “[c]ontinuing responsi-
bilities” within the current version of the
regulation, the district court concluded
that removal of the previous mandatory
language, “shall be dependent upon the
following,” made the proficiency tests no
longer mandatory. Compare 7.33.2.10(B)
NMAC, with 7.33.2.11 NMAC (2001).
{28} In Martinez, the Court held that the
SLD regulations governing certification
of a BAT machine are accuracy-ensuring.
2007-NMSC-025, € 11. After listing a
number of requirements for certification
under the 2001 version of the regulations,
including two yearly calibration tests,
an annual inspection by SLD, monthly
submission of records pertaining to all
tests conducted on the machine, satisfac-
tory performance of six yearly proficiency
samples, and a calibration check at least
every seven days and/or a 0.08 calibra-
tion check conducted on each subject, the
Court held that before a BAT card is admit-
ted into evidence, the State must make a
threshold showing that the machine has
been certified. Id. €9 11-12.

{29} In Hobbs, this Court—interpreting
the current version of the regulation—not-
ed that the “certification requirements for
instruments are extensive” 2016-NMCA-
022, § 16. We observed that an instrument
must obtain initial certification, that must
then be renewed annually based on com-
pliance with the 7.33.2.10. NMAC. Hobbs,
2016-NMCA-022, € 16. We further noted
that the regulation “contains numerous
continuing requirements for individual
instruments, including . . . annual analysis
of four proficiency samples[.]” Id. Among
the other requirements listed in the
“[c]ontinuing responsibilities” section
of the current version of the regulation
are: submission of logbooks and records
at scheduled times; calibration checks at
least once every seven days or with each
subject test or both; and biannual inspec-
tions of the machine at SLD. Id.; see also
7.33.2.10(B)(1). In other words, our ju-
risprudence permitting the admissibility
of breath test results does so based upon
ongoing accuracy-ensuring processes that
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guard against inconsistent, varying, and
erroneous results. Despite its use within
7.33.2.10(B)(1)(b), the word “should” does
not precede the process for admissibility of
breath test results and the requirement that
they are produced by a properly certified
device established in applicable caselaw.
In light of our regulatory interpretation
in Hobbs and the principle set forth in
Martinez, we conclude that satisfactory
performance on four annual proficiency
tests is titled “[c]ontinuing responsibili-
ties” for a reason and remains a manda-
tory accuracy-ensuring requirement for
certification under the current version of
the regulation.

{30} Because the metro court—based
on its erroneous understanding that the
proficiency tests are not mandatory under
the SLD regulations—failed to consider
whether Defendant sufficiently challenged
the admissibility of the breath test results,
it abused its discretion in admitting the
results. See State v. Favela, 2013-NMCA-
102, € 16, 311 P.3d 1213 (“An abuse of
discretion may . .. occur when the district
court exercises its discretion based on a
misunderstanding of the law.” (internal
quotation marks and citation omitted)).
However, we do not determine as a matter
of law that Defendant’s challenge to the
admissibility of the breath test results—
through a document indicating that SLD
does not have available records of the
required proficiency tests for this particu-
lar machine—serves to defeat the State’s
threshold showing. Rather, we reverse and
remand to the metro court in order for it
to reach a determination that incorpo-
rates consideration of both the evidence
produced by Defendant and Sergeant
Perea’s testimony that he observed a sticker
indicating that the machine was certified
by SLD on the date in question. See State
v. Willie, 2009-NMSC-037, 9 12, 146 N.M.
481, 212 P.3d 369 (holding that whether a
regulation relating to breath tests has been
satisfied is a factual determination to be
made by the trial court, that must be satis-
fied by a preponderance of the evidence).

B. Deprivation Period
{31} 7.33.2.15(B)(2) NMAC provides that
“[b]reath [samples] shall be collected only
after the certified operator or certified key
operator has ascertained that the subject has
not had anything to eat, drink[,] or smoke
for at least twenty minutes prior to the col-
lection of the first breath sample” In Willie,
our Supreme Court held that the evidence
was sufficient to satisfy the deprivation
requirement when the defendants were
restrained for nearly an hour after arrest “in
such a way that it would be unlikely that they
could have eaten, drunk, or smoked any-
thing” even though they were not observed
continuously. Willie, 2009-NMSC-037, ¢ 16.
{32} In this case, Sergeant Perea hand-
cuffed Defendant and placed him in the
BATmobile. Although Sergeant Perea left
the room for a few moments to retrieve a
laptop computer, he left Defendant with
another officer. We agree, therefore, with the
metro court and the district court that there
was sufficient testimony to prove by a pre-
ponderance of the evidence that Defendant
did not eat, drink, or smoke anything dur-
ing that time frame and that the 20-minute
deprivation period was satisfied.
III. Defendant’s Conviction Was
Supported by Sufficient Evidence
{33} Defendant argues that the breath
test results—indicating that his breath
alcohol level was 0.10/0.10, above the per
se limit of 0.08—were not reliable, and
consequently, the evidence presented at trial
was insufficient to support his conviction.
Specifically, Defendant contends that the
lack of proficiency testing and the “suspect”
compliance with the deprivation period
combine to result in inadequately reliable
BAT. In support, Defendant points to State
v. King, 2012-NMCA-119, € 16,291 P.3d 160,
where this Court recognized that “[t]he [I]
ntoxilyzer reading, even though the machine
has been approved by the SLD, and operated
and maintained in accordance with the SLD
regulations, is not conclusive evidence of the
offense. Nor is it conclusive evidence of the
reliability of the test results” We acknowl-
edge that a defendant may challenge the reli-

ability of a BAT machine’s reading, and we
note that Defendant has conducted such a
challenge in this case, pointing to issues with
verifying whether proficiency tests had been
conducted and whether the twenty-minute
deprivation period was complied with.
{34} Onappeal, the appellate court views
the evidence in the light most favorable
to the verdict, resolving all conflicts and
indulging all reasonable inferences in
favor of the verdict. State v. Apodaca, 1994-
NMSC-121, € 3, 118 N.M. 762, 887 P.2d
756. As stated earlier in this opinion, we
have determined that the metro court did
not err in concluding that the deprivation
period was met. We have further observed
that evidence was presented that there was
documentation on this particular Intoxi-
lyzer 8000 indicating that it was certified
by SLD on the date of the tests in question.
As such, we conclude that there was suf-
ficient evidence to support Defendant’s
conviction for per se DWI, notwithstanding
Defendant’s attack on the reliability of the
machine. See State v. Salas, 1999-NMCA-
099, € 13,127 N.M. 686, 986 P.2d 482 (rec-
ognizing that it is for the fact-finder (in this
case, the judge) to resolve any conflict in the
testimony of the witnesses and to determine
where the weight and credibility lie).
CONCLUSION
{35} For the foregoing reasons, we con-
clude that the DWI checkpoint at which
Defendant was stopped was constitutional.
We further conclude that the 20-minute de-
privation period was met and that the BAT
results—0.10/0.10—constituted sufficient
evidence to support Defendant’s convic-
tion for per se DWI. However, because the
metro court admitted the breath results
based on its erroneous determination that
the annual proficiency tests were not re-
quired by SLD regulation, we reverse and
remand to the metro court for a new trial.
{36} IT IS SO ORDERED.
J. MILES HANISEE, Judge

WE CONCUR:
MICHAEL E. VIGIL, Chief Judge
JONATHAN B. SUTIN, Judge
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{1} Plaintiff Ila Beth Hancock appeals the
district courts order in which it applied the
doctrine of acquiescence to conclude that
the boundary between her property and
Ray Nicoley’s property was marked by the
fence line instead of the surveyed bound-
ary because the parties had long treated
the fence line as the boundary. In effect,
the district court ordered the transfer of
some of HancocK’s property to Nicoley. We
reverse and remand for further proceed-
ings.

BACKGROUND

{2} Plaintiff Ila Beth Hancock owned
two parcels of land in Quay County. The
two parcels lay to the west and south of
Defendant Ray Nicoley’s property.! For
ease of reference, we call HancocKs parcels
“the west parcel” and “the south parcel”
Hancock co-owned the south parcel with
her nephew, W.A. Hancock (the nephew).
The west and south parcels met at the
southwest corner of Nicoley’s property.
Hancock permitted her cattle to cross the
southwest corner of Nicoley’s property to
reach a windmill and well on the south
parcel and had done so for “at least 65
years”

{3} In 2006, Hancock filed a complaint
against Nicoley alleging that Nicoley

had removed and relocated a portion
of the fence between their properties at
the corner such that her cattle could no
longer pass from the west parcel to the
south parcel. The theory of Hancock’s
complaint was that the previous location
of the fence at the corner had become the
boundary between the parties’ properties
by acquiescence. “The doctrine of acqui-
escence is principally based on an agree-
ment, expressed or implied, of adjoining
landowners, whereby they recognize or
acquiesce in a certain line as the true
boundary of their properties” Stone v.
Rhodes, 1988-NMCA-024, € 6, 107 N.M.
96, 752 P.2d 1112. “Generally, in order to
prevail under the doctrine of acquiescence,
a party must show by clear and convinc-
ing evidence that he and his neighbor
recognize a physical boundary as the true
dividing line of their property.” Id. Under
the doctrine, “[t]he ‘Doundary’ is given
such credence that after a certain period
of time has lapsed, in the interest of peace
and quiet, this dividing line is recognized
as the true boundary dividing the proper-
ties” Id.

{4} Based on this theory, the complaint
alleged that Nicoley had trespassed and
encroached on Hancock’s property by
moving the fence? and that such acts had
caused damages. In addition, the com-
plaint requested an adjudication of bound-
aries. Finally and alternatively, Hancock

requested that she either be declared the
fee owner of the corner by adverse posses-
sion or granted a prescriptive easement for
use of the corner.

{5} In his answer, Nicoley “agree[d] that
an adjudication of the boundary together
with rights of ingress and egress between
the parties should be determined.” He de-
nied that Hancock had possession of the
corner by adverse possession or held a pre-
scriptive easement and denied Hancock’s
assertions as to the fence lines. Nicoley
also counterclaimed, alleging that he held
a prescriptive easement at the northeast
corner of the west parcel. The counterclaim
is not at issue in this appeal.

{6} At a bench trial on January 5, 2010,
Hancock presented her own testimony as
well as testimony by her nephew and her
brother. Hancock testified that the fence
that Nicoley had removed had been in
the corner for “at least [sixty-five] years”
Nicoley admitted a 1983 retracement sur-
vey of the parties’ properties. This survey
showed that the fence line between the
south parcel and Nicoley’s property was
south of the surveyed boundary between
the properties.

{7} After Hancock rested her case, Nicoley
moved for dismissal of all counts except
for the prescriptive easement claim. As to
the claim for adjudication of boundaries,
Nicoley argued specifically that the claim
must be dismissed for failure to join an
indispensable party, Hancock’s nephew
and co-owner. The district court denied the
motion as to the trespass and encroachment
claims, and stated that it would dismiss the
adverse possession claim. It then stated that
the claim for adjudication of boundaries
would be dismissed because “we don’t have
indispensable parties because [the nephew],
the co-owner of the [south parcel,] hasn't
been joined” The district court reiterated
after closing arguments that it would not
address the boundary between the south
parcel and Nicoley’s property other than at
the corner because the appropriate parties
were not joined, stating, “What’s in front of
me is figuring out how you-all are going to
get along on this corner” None of the dis-
missals were ever memorialized in writing.
{8} Hancock and Nicoley both submitted
requested findings of fact and conclusions
of law after the bench trial. Hancock
requested findings that “[Hancock] and
[Nicoley] have mutually recognized,

1See attachment 1.

2Nicoley disputed that he removed the old fence. He maintained that after the fence fell down, he replaced the old fence with a new

one on the surveyed property line.
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respected and honored the fences between
them as boundary lines since [Nicoley]
purchased his tract in 1993, and that
“the . . . fence lines between the [south
parcel and Nicoley’s property] are the
boundary fences at the locations where
the fences have historically existed” She
also requested a conclusion of law that
“[t]he fence lines between [Hancock’s] and
[Nicoley’s] properties are boundary lines”
{9} Nicoley requested a finding that the
fence line between the south parcel and
his property was “actually [five] feet south
of the common [surveyed] boundary” He
also requested a conclusion of law that
“[Hancock] failed to show a boundary by
acquiescence.”

{10} Nine months after the bench trial,
the district court issued a letter ruling.
In the letter, the district court stated that
both Hancock and Nicoley held easements
across each other’s property. The letter did
not address the location of the boundary
between the south parcel and Nicoley’s
property.

{11} Six months later, the district court
held a status conference and stated that
its final judgment would be issued within
a week. At this conference, Hancock of-
fered to provide the district court with a
survey she did of her land. The judge stated
he did not think the Hancock’s survey
would “have that much effect on the case”
Another status conference was held nine
months later, two years after the trial. The
district court stated that the final judgment
would be issued shortly thereafter. A third
status conference occurred seven months
later, but only Nicoley was present.

{12} A fourth status conference occurred
in December 2012, nearly three years after
trial. At this conference, Hancock pointed
out that the fence between her south par-
cel and Nicoley’s property was not on the
surveyed property line. Hancock stated,
“the other issue which was not before the
court is that the [boundary between the
south parcel and Nicoley’s property] was
off significantly from what the property
line is, all the way down. And the court
didn’t rule on that. That’s not something
that we're here for” Nicoley agreed that
the issue of the boundary “was an issue
that really wasn't before the court” and that
“[i]t was on the survey, but it wasn’t an is-
sue ... anyone had asked the court to rule
on, concerning whether or not. . . Nicoley
owned that particular piece of land” The
district court also appeared to agree and
stated, “we [are] focusing really only on
the corner;” and that “if we have to take

up [the fence line between the south parcel
and Nicoley’s property], counsel, I'll let
you all talk about whether that needs to
be a separate lawsuit, or whether it simply
needs to be [an] amended pleading in this
lawsuit” We infer from these comments
by the parties and the district court that,
even if the district court’s dismissal of the
adjudication of boundaries claim was not
memorialized in writing after the bench
trial, all involved agreed as late as Decem-
ber 2012 that the location of the boundary
line between the south parcel and Nicoley’s
property was no longer before the court,
except for as it pertained to Hancock’s
passage through the contested corner.
{13} This understanding is bolstered
by subsequent events. Ten days after this
status conference, the district court sent a
letter to the parties in which it stated that
Hancock had “chose[n] not to pursue” an
action related to the difference between
the fence line and the surveyed boundary.
It also expressed concern that a new issue
was being raised long after the bench trial
on the merits.

As we all know, the legal bound-

ary between two properties can

be either the survey line, the line

agreed to by the parties, or the

line ordered by the [c]ourt. I am

greatly concerned that, frankly,

years after what we all believed

was the final [m]erits [h]earing,

one party now wants to intro-

duce evidence that was easily

discoverable prior to the [m]erits

[h]earing, and also raise addition-

al issues that may arguably go to

the merits that were already tried.
The letter concluded with an instruction
to Hancock to “file an appropriate written
motion with a supporting brief” if she
wished to “expand the scope of litigation”
Hancock did not do so.
{14} A final status conference was held
in January 2013. Finally, in October 2013,
just shy of four years after trial, the district
court issued its final judgment. Contrary
to the letter decision, the district court
denied both parties’ easement claims. In
its findings of fact, the district court ac-
cepted HancocK’s requested finding that
“[Hancock] and [Nicoley] have mutually
recognized, respected|,] and honored the
fences between them as boundary lines
since [Nicoley] purchased his tract in
1993” Although the district court also
echoed Nicoley’s requested finding that
“the boundary fence line running east and
west is actually south of the legal descrip-

tion,” it found that “[Hancock] established
by clear and convincing evidence that
the fence line on the southern side of
[Nicoley’s] property is the legal boundary
line as it is long established and recognized
by long recognition of abutting owners.”
In a drawing attached to the final judg-
ment, the district court noted that, from
the corner to a point 200 feet east of the
corner, the boundary between the prop-
erties is the “legal boundary by deed and
survey.” However, it also noted that from
that point to the eastern edge of HancocK’s
property, the “[f]ence =legal boundary by
acquienscence [sic].” The final judgment
stated that “[Hancock’s] request that the
fence line at the south side of [Nicoley’s
property] is the legal boundary, except for
on the west two hundred feet of that fence
line[,] is granted” The district court also
stated that “[s]ince evidence presented to
the [district inec]ourt was that the fence
line is south of the survey boundary, . . .
[Nicoley] shall have prepared a legally suf-
ficient survey setting forth the description
of the property lying between the fence and
the south boundary of the northeast quar-
ter [of HancocK’s property] within sixty
days” The judgment permitted Hancock
thirty days to object to the survey. Finally,
the district court stated,

As to the west two hundred feet,

the parties shall each be half

responsible for the cost[s] of a

survey to properly locate the

boundary, and to erect a fence

along the west two hundred feet.

At the end of the two hundred

feet there should be a ninety de-

gree jog to the existing fence line.
{15} Insummary, both the parties and the
district court reversed direction multiple
times throughout this protracted litiga-
tion. For instance, Hancock requested the
adjudication of boundaries in her com-
plaint, testified that the fence lines were
the proper boundaries by acquiescence,
and requested findings of fact that the
fence lines marked the boundaries of her
property. Later, she argued that the location
of the fence lines was not at issue except at
the disputed corner and that the district
court should not decide the issue. Even
though she requested findings of fact that
the district court adopted, she now argues
that the district court erred in doing so.
Similarly, Nicoley moved for dismissal of
the adjudication of boundaries claim at
trial and requested a conclusion of law that
Hancock had failed to prove that the fence
lines were the boundary by acquiescence.
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On appeal, he argues that the district
court’s conclusion to the contrary was cor-
rect and that the district court’s dismissal of
the claim—at his request—was incorrect.
Finally, the district court first dismissed
the adjudication of boundaries claim, then
accepted both Hancock’s requested finding
of factand conclusion of law as to the fence
lines, and ultimately decided an issue it
stated repeatedly it would not decide.
DISCUSSION

{16} Hancock appeals the district court’s
decision as to the boundary between the
south parcel and Nicoley’s land. She does
not appeal the district court’s decisions as
to the easements claimed by either party.
{17} 'We conclude that the final judgment
must be reversed and the matter remanded
for several reasons. First, the district court
erred in addressing the issue of the bound-
ary between the properties beyond what
was necessary to resolve the dispute over
the corner after (1) ordering the boundary
adjudication claim dismissed, (2) holding
a hearing in which all agreed that it was
not before the court, and (3) admonishing
Hancock for raising it after the bench trial
and stating that her pleadings would have
to be amended before the court would
address it. It is true that the district court’s
oral dismissal of Hancock’s adjudication
of boundaries claim was never memorial-
ized in writing, and that, consequently,
the district court could have changed its
mind as to the dismissal at any time prior
to judgment. State v. Morris, 1961-NMSC-
120, € 5, 69 N.M. 89, 364 P2d 348 (“An
oral ruling by the trial judge is not a final
judgment. It is merely evidence of what the
court had decided to do but he can change
such ruling at any time before the entry of
a final judgment”); see Rule 1-058 NMRA
(providing for entry of orders following
announcement of a district court’s deci-
sions). Nevertheless, as a practical matter,
the parties were at least somewhat entitled
to rely on the district court’s repeated as-
sertions at the bench trial that it would
not address that issue, especially when
they were reinforced through subsequent
explicit statements that the issue would not
be decided.

{18} Second, although it apparently
determined that Hancock’s nephew was a
necessary party, the district court did not
conduct a complete analysis of joinder
under Rule 1-019 NMRA. Under Rule
1-019(A), “[a] person who is subject to
service of process shall be joined as a
party in the action iff] (1) in his absence
complete relief cannot be accorded among

those already parties; or (2) he claims an
interest relating to the subject of the ac-
tion” and resolution of the action without
him “may . . . impair or impede his ability
to protect that interest[.]” If the district
court determines that a party should be
joined under Rule 1-019(A), it should

order that party to be joined. Srader v.

Verant, 1998-NMSC-025, € 19, 125 N.M.

521, 964 P2d 82 (“If joinder is not pre-

cluded by jurisdictional barriers, joinder

is normally feasible, and the court orders
joinder, thus ending the issue.” (footnote
omitted)); see Rule 1-019(A)(2)(b) (“If
he has not been so joined, the court shall
order that he be made a party”) (Emphasis
added.) If the party cannot be joined, the
district court next examines “whether ‘in
equity and good conscience’ that party is
indispensable to the litigation. If the party
is indispensable, the court dismisses the
case for nonjoinder.” Gallegos v. Pueblo of

Tesuque, 2002-NMSC-012, 9 39, 132 N.M.

207, 46 P.3d 668 (citation omitted); see

Rule 1-019(B) (noting an action should be

dismissed if the absent party is indispens-

able).

{19} Generally, in a boundary dispute,
[tlhe owners of the adjoining
lands and all persons having a
direct interest in the result of a
proceeding, legal or equitable,
to establish boundaries are . . .
necessary or indispensable par-
ties, for otherwise they are not
bound by any determination as
to the location of the boundaries,
and title to the land between [the]
plaintiff and [the] defendant and
the determination of a common
boundary line cannot be estab-
lished otherwise.

11 C.J.S. Boundaries § 195 (2016) (foot-

notes omitted); see State ex rel. King v. UU

Bar Ranch Ltd. P’ship, 2009-NMSC-010,

€9 48-49, 145 N.M. 769, 205 P.3d 816

(noting in dicta the “indispensable[]party

doctrine” and stating that “[a]s a matter of

law, it would appear incontrovertible that
the boundary line between the Ranch and
the state lands could not have been reestab-
lished without, at the very least, the pres-
ence in court of the state agencies which
are the trustees of those very state lands”).

However, the assessment of necessity and

indispensability is “heavily influenced by

the facts and circumstances of each case”

Gallegos, 2002-NMSC-012, € 42 (internal

quotation marks and citation omitted).

Here, it would appear from the district

court’s oral dismissal of the adjudication

of boundaries claim that it concluded that
HancocK’s nephew was a necessary party,
that he could not be joined, and that the
claim could not “in equity and good con-
science” go forward without him. Id. 4 39
(internal quotation marks and citation
omitted). However, there is no evidence
that the district court assessed whether
the nephew could be joined, or whether
the suit could proceed in his absence. See
Hall v. Reynolds, 60 So. 3d 927, 931-32
(Ala. Civ. App. 2010) (holding that where
heirs shared ownership of a property they
were “at least necessary parties” under
Rule 19(a) and remanding to the district
court to determine whether the heirs could
be joined, or if the action could proceed
in their absence). Under these circum-
stances, the district court’s judgment must
be reversed and the matter remanded for
determination of whether the nephew may
be joined. Hall, 60 So. 3d at 931-32.

{20} Nicoley points to several cases
addressing property disputes in which
the courts have held that co-tenants are
not necessary parties. See, e.g., Madrid v.
Borrego, 1950-NMSC-043, ¢ 6, 54 N.M.
276, 221 P.2d 1058; De Bergere v. Chaves,
1908-NMSC-006, ¢ 11, 14 N.M. 352, 93
P. 762. De Bergere is inapposite because it
depends on law predating the adoption of
Rule 1-019 and does not encompass the in-
terest-based analysis contemplated by the
rule. See Shaw v. Shaw, 603 So. 2d 287,293
(Miss. 1992) (stating that the parties there
erred in relying on pre-rule case law and
failing to analyze joinder under Rule 19 of
the Mississippi Rules of Civil Procedure);
Zamorav. St. Vincent Hosp., 2014-NMSC-
035, €10, 335 P.3d 1243 (stating that New
Mexico adopted the federal rules of civil
procedure in 1942). Similarly, although
Madrid was filed after the adoption of the
rules, its holding depends entirely on De
Bergere and other early cases that did not
address the impact of the rules of civil
procedure. Madrid, 1950-NMSC-043, ¢
6. Thus, the pertinence of its analysis to
assessment of joinder under Rule 1-019 is
suspect. See Shaw, 603 So. 2d at 293 (stat-
ing that “[a]lthough [a Mississippi case]
was decided subsequent to the adoption of
the Mississippi Rules of Civil Procedure,
its failure to consider the implications of
[MRCP] Rule 19 renders the validity of its
non-joinder holding questionable”).

{21} Third, the final judgment includes
several inconsistencies that, given the
length of time between the bench trial and
judgment, as well as the shifts in direction
of both the litigants and the court, cause
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uncertainty as to the district court’s intent.
For instance, Hancock’s complaint arose
after Nicoley erected a fence at the corner
that was in a different place than the fence
that had been there for “sixty-five years”
As we understand it, Hancock’s theory at
trial was that, even if the new fence was
consistent with the surveyed boundary,
the old fence location at the corner had
been long agreed to by the parties and thus
was the legal boundary by acquiescence.
Given the district court’s conclusion that
Hancock had prevailed in her boundary
by acquiescence argument, it is not clear to
us how it arrived at the conclusion that the
boundary at the corner was the surveyed
boundary, but the rest of the boundary was
the fence line. In other words, if Hancock
prevailed in her acquiescence argument,
why did the district court’s order reflect the

opposite of what she originally requested
as to the corner? Finally, since the premise
of the doctrine of acquiescence is that the
agreed-to boundary is given legal effect
despite the boundary set out in a deed
or survey, it is unclear what purpose the
district court intended additional surveys
to serve. See UU Bar Ranch Ltd. P’ship,
2009-NMSC-010, ¢ 50 (stating that “[t]
he doctrine [of acquiescence,] . . . holds
that where parties agree, even implicitly
upon a boundary, that boundary may be
established as a matter of law even if it is not
accurate according to plats, surveys or other
maps” (emphasis added)). On remand, the
district court should clarify its intention as
to these issues.

CONCLUSION

{22} For the foregoing reasons, we reverse
the judgment as it relates to whether the

fence line is the legal boundary between

the south parcel and Nicoley’s property

and remand for further proceedings con-

sistent with this Opinion.

{23} IT IS SO ORDERED.
MICHAELD. BUSTAMANTE, Judge

WE CONCUR:

M. MONICA ZAMORA, Judge

J. MILES HANISEE, Judge

Attachment 1:

Hancock

West Parcel | Nicoley
Hancock
South Parcel
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Opinion
M. Monica Zamora, Judge

{1} Appellee’s motion for rehearing is
granted. The opinion filed in this case
on June 20, 2016, is withdrawn and this
Opinion is substituted in its place.

{2} In this consolidated appeal, Defen-
dants Michael and Steven Maxwell were
convicted of four counts each of fraud,
contrary to NMSA 1978, Section 30-16-
6 (2006); three counts each of securities
fraud, contrary to NMSA 1978, Section
58-13B-30 (1986) (repealed 2009); and
three counts each of transacting busi-
ness as a broker-dealer without a license,
contrary to NMSA 1978, Section 58-
13B-3 (1986) (repealed 2009), under
the New Mexico Securities Act of 1986,
NMSA 1978, §§ 58-13B-1 to -57 (1986, as
amended through 2004) (repealed 2009).
Defendants challenge their convictions
under the Securities Act, claiming that
the convictions violate the prohibition
against double jeopardy. Defendants also
challenge several evidentiary rulings by the
district court and argue that the evidence

was insufficient to support their convic-
tions. We affirm in part and reverse in part.
I. BACKGROUND

{3} Michael Maxwell met Robert and
Carol Duncan (the Duncans) in 2006
when he began dating their granddaughter,
Brianna Rotterdam. Brianna and Michael
lived with the Duncans for a period of time
while the two were saving up to purchase
a home. Michael and his brother, Steven
Maxwell (together Defendants, individu-
ally, Michael and Steven), discussed in-
vestment and business opportunities with
the Duncans, and the four decided to do
business together.

{4} In October 2007, the Duncans and De-
fendants signed articles of incorporation
for an investment corporation named Ox
Development, Inc. (Ox Development). The
articles of incorporation reflect that the
Duncans each contributed $135,000, and
each was to have a 2.5 percent ownership
interest in the company. Defendants were
each supposed to contribute $600,000, and
each would have a 47.5 percent ownership
interest in the company. On October 26,
2007, Defendants helped the Duncans
obtain a home equity loan on their house

in the amount of $300,000. From the
$300,000 loan, $30,000 went to interest
on the loan. The Duncans understood
that the remaining $270,000, which rep-
resented their combined contribution to
Ox Development, would be saved for a real
estate investment project in Santa Barbara,
California.

{5} On five occasions between August
15, 2007 and May 9, 2008, the Duncans
transferred funds to Defendants for invest-
ment purposes. According to the Duncans,
each transfer was designated for a specific
investment purpose. In total, Defendants
received approximately $443,000 from the
Duncans.

{6} By the end of May 2008 only $484.33
of the $448,558 transferred by the Duncans
remained, and none of the investments or
business opportunities presented to the
Duncans had been realized. The Duncans
became suspicious and reported to the
Santa Fe County Sheriff’s Office that they
had been the victims of fraud. After an
investigation, Defendants were indicted
on five counts of fraud, three counts of
securities fraud, three counts of transact-
ing business as a broker-dealer without a
license, two counts of selling or offering to
sell unregistered securities, two counts of
money laundering, one count of forgery,
one count of racketeering, and one count
of conspiracy to commit racketeering.
{7} Defendants’ cases were consolidated
prior to trial. At trial, a forensic accoun-
tant testified in detail about how the
funds received from the Duncans were
disbursed. The $448,558 was deposited
into Defendants’ own business accounts
and was disbursed to Defendants in the
form of checks or electronic transfers;
taken out in cash withdrawals; used to pay
some of Defendants’ debt, rent, phone and
utility bills; and spent on miscellaneous
purchases including travel expenses, medi-
cal bills and purchases at stores including
Dillard’s, Wal-Mart, Smith’s, gas stations,
and convenience stores.

{8} Defendants testified that their plan
was to start a development business with
the Duncans and to pursue a number of
investment opportunities. Defendants
denied that each of the five sums of money
they received from the Duncans was des-
ignated for one specific project. According
to Defendants, they used the Duncans’
investment to develop the company and
to pursue various investment deals. De-
fendants testified that the Duncans un-
derstood that they would be funding the
development of the business. However, Ox
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Development, the joint venture between
Defendants and the Duncans, was never
funded. Instead, the Duncans’ money was
deposited into accounts owned solely by
Defendants, and was not carefully man-
aged or accounted for.

{9} The defense presented some evidence
that a portion of the money was used
toward investment projects with the Dun-
cans. Michael testified that some of the
money was used to purchase land in Edge-
wood, New Mexico, and some was used to
pay a contractor who was going to begin
building houses on that property. Defen-
dants also testified that $100,000 was used
to purchase e-trade accounts. However,
the e-trade accounts were in Defendants’
names. The rest of the money was used
for developing/maintaining Defendants’
business and in the pursuit of investment
opportunities and business deals. Defen-
dants were both convicted of four counts
of fraud, three counts of securities fraud,
and three counts of transacting business
as a broker-dealer without a license. This
appeal followed.

II. DISCUSSION

A. Evidentiary Issues

{10} Defendants claim that the district
court erred by preventing Michael from
giving testimony that would have ex-
plained his conduct and intent and from
giving testimony to impeach Mr. Duncan.
Defendants also argue that the district
court improperly admitted propensity
evidence. “We review the admission of
evidence under an abuse of discretion
standard and will not reverse in the ab-
sence of a clear abuse”” State v. Sarracino,
1998-NMSC-022, 4 20,125 N.M. 511, 964
P2d 72. “An abuse of discretion occurs
when the ruling is clearly against the logic
and effect of the facts and circumstances
of the case. We cannot say the trial court
abused its discretion by its ruling unless
we can characterize it as clearly untenable
or not justified by reason.” State v. Rojo,
1999-NMSC-001, 9 41, 126 N.M. 438,971
P.2d 829 (internal quotation marks and
citation omitted).

1. Exclusion of Testimony—Hearsay
{11} Defendants argue that the district
court erred in prohibiting Michael from
testifying regarding certain financial state-
ments created by Michael showing pay-
ments made by Defendants to Mr. Duncan
and introduced into evidence by the State.
Defendants contend that Michael’s intended
testimony, that he prepared the statements
at the Duncans’ request, would have im-
peached Mr. Duncan’s prior testimony that

he did not know why Michael prepared the
statements. The district court determined
that the excluded testimony was hearsay
because the testimony was being offered for
the truth of the matter asserted.

{12} Rule 11-801(C) NMRA defines
“hearsay” as “a statement that . . . the
declarant does not make while testifying
at the current trial or hearing, and . . . a
party offers in evidence to prove the truth
of the matter asserted in the statement”
In this case, Michael attempted to testify
that he prepared account statements at Mr.
Duncan’s request. The purposes behind the
testimony were purportedly to establish
why Michael prepared the statements and
to impeach Mr. Duncan’s testimony that
he did not know why Michael prepared
the statements. Defendants do not explain
how Michael’s reason for preparing the
statements is relevant except as impeach-
ment evidence offered to undermine Mr.
Duncan’s veracity—in other words, Mi-
chael did not seek to offer the testimony
to prove that Mr. Duncan requested the
statements, but rather to prove that he was
not truthful in his testimony.

{13} Although Defendants’ argument is
that the testimony was not offered for the
truth of the matter asserted, the district
court understood the testimony as being
offered for the truth of the matter asserted
by the statement—i.e., that it was offered
to prove that Mr. Duncan had, in fact, re-
quested the statements or a verbal act. See
State v. Ruiz, 2007-NMCA-014, § 36, 141
N.M. 53, 150 P.3d 1003 (“[A] statement
offered merely to prove that it was made,
and not to prove truth, is characterized as
a verbal act that is admissible irrespective
of any limitations on hearsay testimony””
(internal quotation marks omitted)). The
district court’s interpretation, that the
testimony was being offered for the truth
of the matter asserted does not appear to
be unreasonable, untenable, or unjustified
by reasons. Therefore, we conclude that
it did not abuse its discretion. See Rojo,
1999-NMSC-001, € 41; cf. State v. Ramirez,
1976-NMCA-101, € 40, 89 N.M. 635, 556
P.2d 43 (“The [district] court is still the
best judge whether evidence tendered as
a public record or compiled in regular
course meets the standard of trustworthi-
ness and reliability[,] which will entitle
the record to stand as evidence of issuable
facts”), holding limited on other grounds as
stated in Sells v. State, 1982-NMSC-125, ¢
9,98 N.M. 786, 653 P.2d 162.

{14} We believe the district court’s ex-
planation of its reasons for excluding the

testimony “show[s] that it exercised its
discretion and reached a result a judge
reasonably might reach on the arguments
and evidence. That is all we require to sus-
tain a discretionary determination”” State v.
Johnson, 1997-NMSC-036, € 40, 123 N.M.
640, 944 P.2d 869. We conclude that the
district court did not abuse its discretion in
excluding Michael’s testimony as hearsay.
{15} Moreover, whether the statement
was offered for the truth of the matter as-
serted or not, Defendants fail to explain
how Mr. Duncan’s recollection of whether
he requested the account statements was
relevant or would have impacted anything
in the case. Even if the statement was non-
hearsay, and even if Defendants had been
able to prove that Mr. Duncan requested
the account statement, and his prior testi-
mony that he did not know why the state-
ment was provided was incorrect, such a
purported gap in Mr. Duncan’s memory is
not relevant to any element of any of the
charges against Defendants. Defendants ar-
gue that the reason for Michael’s proposed
testimony was to show why he had pre-
pared the statements. The reason behind
the production of the account statement
is also not relevant to any element of any
of the charges brought against the Defen-
dants. See Rule 11-401 NMRA (“Evidence
isrelevantif. .. it has any tendency to make
a fact more or less probable than it would
be without the evidence[.]”).

{16} Defendants claim that the trial was
a credibility contest between them and
the Duncans. As a result, their case was
adversely impacted by the absence of
Michael’s testimony and therefore were
prejudiced by this exclusion. We disagree.
Any conflicting testimony is to be resolved
by the fact-finder, and the fact-finder is
free to reject the defendant’s version of
events. See State v. Foxen, 2001-NMCA-
061, € 17, 130 N.M. 670, 29 P.3d 1071.
“Error in the exclusion of evidence in a
criminal trial is prejudicial and not harm-
less if there is a reasonable possibility that
the excluded evidence might have affected
the jury’s verdict” State v. Balderama,
2004-NMSC-008, ¢ 41, 135 N.M. 329, 88
P.3d 845. Defendants are unable to show
that Michael’s testimony was important
and critical to the case. See Mathis v. State,
1991-NMSC-091, ¢ 14, 112 N.M. 744,
819 P.2d 1302 (holding that “the focus in
determining prejudice is on whether the
missing evidence is important and critical
to the case”). As discussed later, there was
sufficient evidence to show that Defen-
dants intentionally misrepresented to the
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Duncans what they were doing with the
Duncans’ money. There is nothing in the
record to convince us there is a reasonable
possibility the district court’s exclusion of
Michael’s testimony would have contrib-
uted to Defendants’ convictions. We hold
that Defendants were not prejudiced by
the exclusion of Michael’s testimony.

{17} As such, the district court’s exclu-
sion of the testimony would be, at most,
harmless error. See State v. Tollardo,
2012-NMSC-008, €9 25-27, 43-44, 57,
275 P3d 110 (explaining harmless error
and stating that “[iJmproperly admitted
evidence is not grounds for a new trial
unless the error is determined to be harm-
ful”). Accordingly, we conclude that the
district court did not abuse its discretion
in excluding Michael’s testimony concern-
ing the account statements. See Sarracino,
1998-NMSC-022, € 20.

{18} Defendants also argue that the dis-
trict court erred in prohibiting Michael
from testifying regarding his reasoning
behind keeping a certain payment secret.
Defendants assert that Michael intended
to testify that Mrs. Duncan requested that
Michael make a $10,000 payment to her
daughter without informing Mr. Duncan
of the payment, in order to explain why
Michael did not inform Mr. Duncan of
the payment. The State objected to the
testimony as hearsay, which the district
court sustained.

{19} Onappeal, Defendants contend that
Mrs. Duncan’s statement was not hearsay
because the purported purpose of the
testimony was to establish why Michael
agreed not to tell Mr. Duncan about the
secret payment. However, the proposed
testimony explaining that Mrs. Duncan
asked Defendant not to tell Mr. Duncan
about the payment, offered to explain
Michael’s conduct and intent in disposing
of the money without telling Mr. Duncan
appears to have been offered for the truth
of the matter asserted in the statement.
See Rule 11-801(C). By Defendants’ own
argument, Michael was attempting to
show why a payment was kept secret by
introducing a statement explaining why
the payment was kept secret. Defendants
have not provided any explanation as to
how such a statement was not offered for
the truth of the matter asserted. As such,
we conclude that the district court did not
err in excluding the testimony as hearsay.
See id.; Sarracino, 1998-NMSC-022, € 20.
{20} Again, Defendants claim that be-
cause the credibility of the witnesses was
an issue, Michael’s testimony was required

to show the inconsistency in Mrs. Duncan’s
testimony. Any credibility determinations
are best left to the fact-finder. See Foxen,
2001-NMCA-061, € 17. Defendants are un-
able to show how Michael’s testimony about
the $10,000 was important and critical to
the case or that there was a reasonable pos-
sibility that its exclusion would have con-
tributed to their convictions. See Mathis,
1991-NMSC-091, § 14; see also Balderama,
2004-NMSC-008, ¢ 41. Again as discussed
later, there was sufficient evidence to show
that Defendants intentionally misrepre-
sented to the Duncans what they were
doing with the Duncans’ money. We hold
that Defendants were not prejudiced by the
exclusion of Michael’s testimony and the
district court’s exclusion of this testimony is
harmless error. See Tollardo, 2012-NMSC-
008, 99 25-27. Accordingly, we conclude
that the district court did not abuse its
discretion in excluding Michael’s testimony
concerning the $10,000 payment.

2. Admission of Testimony—

Prejudicial Effect Versus
Probative Value

{21} Defendants argue that the district
court erred in allowing the State’s witness,
Lorie McLain, to testify about her prior
business dealings with Michael because
the prejudicial effect of her testimony
outweighed the probative value. Again,
the appellate courts “review the admission
of evidence under an abuse of discretion
standard and will not reverse in the ab-
sence of a clear abuse” Sarracino, 1998-
NMSC-022, € 20. “An abuse of discretion
occurs when the ruling is clearly against
the logic and effect of the facts and cir-
cumstances of the case. We cannot say the
trial court abused its discretion by its rul-
ing unless we can characterize it as clearly
untenable or not justified by reason.” Rojo,
1999-NMSC-001, 41 (internal quotation
marks and citation omitted).

{22} Mr. Duncan testified that Defen-
dants approached him about purchasing
some land that was owned by Defendants’
parents. Mr. Duncan agreed to fund the
purchase of the property. Defendants
were going to build houses on the prop-
erty and they would share the profits.
On August 15, 2007, Mr. Duncan gave
Defendants $78,950 to purchase the in-
vestment property. Ms. Anne Layne, the
State’s forensic accounting expert testified
that the $78,950 was used to open a new
bank account in Defendants’ names, and
$17,500 was paid from that account to Ms.
McLain. Ms. McLain then testified that she
gave Michael $17,500 to help her acquire

real estate, which he did not do, and that
she was eventually able to get Michael to
return the money to her.

{23} Defendants assert that the fact that
money was transferred to Ms. McLain was
already in evidence by the State’s forensic
accountant and that Ms. McLain’s testimo-
ny only served to explain the background
behind why Defendants transferred money
to her. Therefore, Defendants argue the
prejudicial impact of the evidence of Ms.
McLain’s failed business deal with Defen-
dants outweighs the probative value of
understanding why the Duncans’ money
was transferred to a third party rather than
being invested.

{24} Rule 11-403 NMRA states that the
“court may exclude relevant evidence if
its probative value is substantially out-
weighed by a danger of one or more of the
following: unfair prejudice, confusing the
issues, misleading the jury, undue delay,
wasting time, or needlessly presenting
cumulative evidence.” Here, the probative
value of the information provided by Ms.
McLain was in providing an explanation
as to how Defendants’ transfer of the
Duncans’ funds to Ms. McLain was, in
fact, fraudulent, because part of the funds
were used to repay an unrelated, prior debt
and were not invested as expected by the
Duncans. Defendants have failed to show
how such testimony introduced a danger
of “unfair prejudice, confus[ion of] the
issues, misleading the jury, undue delay,
wasting time, or needlessly presenting
cumulative evidence” Id. In particular,
Defendants have not shown that the fact of
the transfer to Ms. McLain to repay a prior
debt confused any issues, misled the jury
in any respect, created any undue delay,
wasted any time, or needlessly presented
cumulative evidence. “The purpose of Rule
11-403 is not to guard against any prejudice
whatsoever, but only against the danger
of unfair prejudice” State v. Otto, 2007-
NMSC-012, € 16, 141 N.M. 443, 157 P.3d
8 (alteration, internal quotation marks, and
citation omitted). “Evidence is not unfairly
prejudicial simply because it inculpates the
defendant. Rather, prejudice is considered
unfair when it goes only to character or
propensity” Id. (emphasis, internal quota-
tion marks, and citations omitted).

{25} To the extent Defendants are arguing
that the testimony is unfairly prejudicial
because the purported prior bad act showed
conformity with an infirm character trait in
violation of Rule 11-404(A)(1) NMRA, this
argument is unavailing. There is a two-step
process in determining whether there is an
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exception to the general rule of exclusion of
character or propensity evidence. See State v.
Jones, 1995-NMCA-073, 6 5,120 N.M. 185,
899 P.2d 1139. The first step is “an articula-
tion or identification of the consequential
fact to which the proffered evidence of other
acts is directed[,]” and the second step in-
volves balancing the probative value of the
evidence and its prejudicial value. Id.

{26} Here, Ms. McLain’s testimony
provides an explanation regarding the
expenditure of the Duncans’ $78,950
investment in a manner that was not in
alignment with the intended purpose.
While Ms. McLain’s testimony could show
conformity with an infirm character trait,
the testimony was not offered for that
purpose. See Rule 11-404(A)(1), (B)(1).
Rather, the testimony was offered to show
how the Duncans’ funds were used for
a non-approved purpose—i.e., to show
opportunity, plan, knowledge, or one of
the other permitted uses set forth in Rule
11-404(B)(2). See State v. Maples, 2013-
NMCA-052, € 22,300 P.3d 749 (“Behavior
or acts are often behind descriptions of
character, but describing acts is not the
same thing as giving character evidence.
In such circumstance, close attention to
relevance may help resolve any potential
problems.” (alterations, omission, internal
quotation marks, and citation omitted)); cf.
State v. Mercer, 2005-NMCA-023,9 7,137
N.M. 36, 106 P.3d 1283 (reiterating that,
in a prosecution for fraud, the state could
introduce evidence of other instances of
uncharged misconduct involving similar
actions as relevant to the defendant’s mo-
tive or intent to defraud). As to the second
step, although the testimony may also
show conformity with an infirm character
trait, the potential for such a conclusion
and the potential impact of such a conclu-
sion is outweighed by the probative value
that the explanation of the unapproved
expenditure provides. See Rule 11-403.
{27} We conclude that Defendants have
failed to show how Ms. McLain’s testimony
unfairly prejudiced Defendants’ case,
so as to rise to the level of substantially
outweighing the probative value of the
testimony. See id. Accordingly, we con-
clude that the district court did not abuse
its discretion in admitting the testimony.
See Rojo, 1999-NMSC-001, ¢ 48.

B. Prosecutorial Misconduct

{28} Defendants argue that the prosecu-
tor engaged in misconduct by improperly
eliciting propensity evidence from Ms.
McLain and Brianna, and then referencing
the propensity evidence in his closing argu-

ment. Defendants acknowledge that this ar-
gument was not preserved. Where an issue
was not preserved at the district court level,
this Court may nonetheless review for fun-
damental error or plain error. See Rule 12-
216(B)(2) NMRA; Rule 11-103(D) NMRA.
“The rule of fundamental error applies only
if there has been a miscarriage of justice, if
the question of guilt is so doubtful that it
would shock the conscience to permit the
conviction to stand, or if substantial justice
has not been done”” State v. Dartez,1998-
NMCA-009, € 21, 124 N.M. 455, 952 P2d
450 (internal quotation marks and citation
omitted). “Prosecutorial misconduct rises
to the level of fundamental error when it
is so egregious and had such a persuasive
and prejudicial effect on the jury’s verdict
that the defendant was deprived of a fair
trial” State v. Trujillo, 2002-NMSC-005,
€ 52, 131 N.M. 709, 42 P.3d 814 (internal
quotation marks and citation omitted).
“The rule of plain error applies to errors that
affect substantial rights of the accused|.]”
Dartez,1998-NMCA-009, ¢ 21. “Whether
this Court reviews for fundamental error or
plain error, it must be convinced that [the
error] constituted an injustice that creates
grave doubts concerning the validity of the
verdict” Id. € 22 (internal quotation marks
and citation omitted).

{29} As we previously discussed, Ms.
McLain’s testimony was not improperly of-
fered as propensity evidence. Thus, we can-
not conclude that the prosecutor engaged
in misconduct by eliciting the testimony.
With regard to Brianna’s testimony, Defen-
dants argue that the prosecutor engaged in
misconduct when he asked Brianna about a
statement she made in a prior interview. The
statement was made during an interview
Brianna gave as part of the investigation
into Defendants’ business dealings with the
Duncans. On cross examination, the pros-
ecutor asked Brianna if she remembered
being asked what Michael did for a living,
and answering, “screw people.” The question
was asked as part of a line of questioning
concerning several statements Brianna
made during the interview. Defense counsel
objected to Brianna’s statements being read
into the record without a sufficient founda-
tion. The district court sustained the objec-
tion, on the grounds that the prosecutor was
not impeaching the witness properly. The
prosecutor adjusted the manner in which he
asked Brianna about her statements during
the interview. There were no further objec-
tions to the line of questioning.

{30} To the extent that Defendants argue
that Brianna’s testimony was admitted as

improper character or propensity evi-
dence, we are not persuaded. Defendants
did not object to Brianna’s statement on
propensity grounds during the trial. More-
over, the State argues, and Defendants
appear to concede that the prosecutor did
not offer the statement as propensity evi-
dence, but rather, to impeach Brianna who
initially told investigators that Michael was
in the business of “screw[ing] people” and
then testified on his behalf at the trial. Of-
fered for impeachment purposes, Brianna’s
testimony would not have been improper
propensity evidence. See State v. Lopez,
2011-NMSC-035, ¢ 15, 150 N.M. 179, 258
P3d 458 (“When impeaching with prior
inconsistent statements not made under
oath, it is the fact of the inconsistency that
is admissible, not the substantive truth or
falsity of the prior statement” (internal
quotation marks and citation omitted)).
And we cannot say that the prejudicial
impact of such evidence outweighs its
probative value as evidence that goes to
Brianna’s truthfulness or veracity.

{31} Defendants also contend that the
prosecutor improperly referenced Bri-
anna’s statement during his closing argu-
ment by characterizing what happened
with the Duncans as just another “screw
job” Based on our review of the record,
the prosecutor appropriately recounted
to the jury the provisions of the Articles
of Incorporation for Ox Development,
referencing the disparity between the
$270,000 contributed by the Duncans
collectively, for a 5 percent interest, as
opposed to the amount contributed by
Defendants, which was supposed to be
$1.2 million collectively but turned out to
be zero dollars, for 95 percent interest in
the company. The prosecutor argued, “to
use the words of Brianna Rotterdam,” the
deal on its face was a “screw job.” Accord-
ingly, we conclude that no error occurred.
C. Cumulative Error

{32} Defendants argue that the exclu-
sion of explanatory and impeachment
evidence, the admission of prejudicial
propensity evidence, and prosecutorial
misconduct constituted cumulative error
that deprived them of a fair trial. “The
doctrine of cumulative error applies when
multiple errors, which by themselves do
not constitute reversible error, are so seri-
ous in the aggregate that they cumulatively
deprive the defendant of a fair trial” State
v. Roybal, 2002-NMSC-027, § 33, 132 N.M.
657,54 P.3d 61. Cumulative error “requires
reversal of a defendant’s conviction when
the cumulative impact of errors[,] which
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occurred at trial was so prejudicial that
the defendant was deprived of a fair
trial. This doctrine is to be strictly ap-
plied, and . . . cannot [be] invoke[d] if the
record as a whole demonstrates that [the
defendant] received a fair trial” State v.
Woodward, 1995-NMSC-074, € 59, 121
N.M. 1, 908 P.2d 231 (internal quotation
marks and citation omitted), abrogated
by State v. Montoya, 2014-NMSC-032, ¢
15, 333 P.3d 935. Since the district court’s
evidentiary rulings were made within its
sound discretion, we conclude that there
is no cumulative error requiring reversal.
See State v. Smith, 2016-NMSC-007, € 72,
367 P.3d 420.

D. Sufficiency of the Evidence

1. Standard of Review

{33} Defendants claim that the State
presented insufficient evidence to sup-
port their convictions. “In reviewing the
sufficiency of the evidence, we must view
the evidence in the light most favorable to
the guilty verdict, indulging all reasonable
inferences and resolving all conflicts in the
evidence in favor of the verdict” State v.
Holt, 2016-NMSC-011, € 20, 368 P.3d 409
(internal quotation marks and citation
omitted). “In that light, the Court deter-
mines whether any rational trier of fact
could have found the essential elements
of the crime beyond a reasonable doubt”
Id. (internal quotation marks and citation
omitted). We do not “weigh the evidence
and may not substitute [our] judgment for
that of the fact[-]finder so long as there is
sufficient evidence to support the verdict”
Statev. Griffin, 1993-NMSC-071,9 17,116
N.M. 689, 866 P.2d 1156 (internal quota-
tion marks and citation omitted).

2. Jury Instructions

{34} Following are the jury instructions
that were given, which guide our analysis
except for the elements containing the
dates, which we discuss in our analysis.
a. Fraud—Counts 1,5, 8,and 9

{35} Inorder to find Defendants guilty of
fraud in Counts 1, 5, and 8, the jury had
to find that in the relevant time frame for
each of the counts, Defendants, by any
words and conduct, misrepresented a fact
to the Duncans, intending to deceive or
cheat them; because of the Duncans’ reli-
ance on Defendants’ misrepresentations,
Defendants obtained over $20,000; that
the money belonged to someone other
than Defendants; and that the money had
a market value of over $20,000.

{36} In order to find Defendants guilty
of fraud in Count 9 the jury had to find
that, on May 9, 2008, Defendants, by any

words and conduct, misrepresented a fact
to the Duncans, intending to deceive or
cheat them; that because of the Duncans’
reliance on Defendants’ misrepresenta-
tions, Defendants obtained over $2,500;
that the money belonged to someone other
than Defendants; and that the money had

a market value of over $2,500.

b. Securities Fraud—Counts 3, 6, 10

{37} In order to find Defendants guilty

of securities fraud as charged in Counts 3,

6, and 10, the jury had to find that in the

relevant time frame for each of the counts,

Defendants sold or offered to sell a security

and that in connection with the offer or

sale of the security, Defendants purpose-
fully and directly or indirectly used a plan
or scheme to deceive or cheat others.

c. Transacting Business as a
Broker-Dealer Without a License—
Counts 4,7, and 11

{38} In order to find Defendants guilty

of transacting business as a broker-dealer

without a license, as charged in Counts

4,7, and 11, the jury had to find that for

the relevant time frame for each count,

Defendants engaged in the business of

effecting transactions in securities for the

account of others, and that while doing so,

Defendants were not licensed.

d. Definitions

{39} The jury was given the following

definitions:

A ‘security’ is any ownership right
or right to an ownership position
and includes any stock, interest
in alimited liability company, in-
vestment contract, participation
in any profit-sharing agreement,
evidence of indebtedness and any
interest or instrument commonly
known as a security.

‘Stock’ is the ownership of a cor-
poration represented by shares
that are a claim on the corpora-
tion’s earnings and assets.

A ‘limited liability company’ or
‘LLC’ is an organization formed
pursuant to the provisions of the
New Mexico Limited Liability
Company Act.

An ‘investment contract’ means
a contract: [(1) w]here an indi-
vidual invests his money; [(2) i]n
an undertaking or venture of two
or more people or entities; [(3) w]
ith an expectation of profit; [and
(4) blased primarily on the efforts
of others.

3. The Evidence at Trial

a. Transaction One

{40} Mr. Duncan testified that he had an
agreement with Defendants regarding some
investment property in Edgewood, New
Mexico. Mr. Duncan agreed to purchase the
land and Defendants agreed to have houses
built on the land, and once the houses
sold, Defendants and the Duncans would
split the profits. Mr. Duncan testified that
Defendants, together, presented this invest-
ment opportunity to him. Mrs. Duncan
testified that Michael took the Duncans to
see model homes that he wanted to build
on the Edgewood land. On August 15,2007,
Defendants accompanied Mr. Duncan
to Wells Fargo bank where he withdrew
$78,950 in the form of a cashier’s check.
{41} Anne Layne, the State’s forensic
accounting expert testified that the same
day, Defendants used the cashier’s check to
open a new bank account in their names.
The money in that account was disbursed
as follows: $38,100 to Michael in the
form of checks or electronic transfers;
$17,500 to Lorie McLain; $10,000 in cash
withdrawals; $9,650 to Steven in checks
or electronic transfers; $2,712 in checks
to apartment complexes for rent; $963 to
various telephone companies; and $110
in bank fees. According to Ms. Layne, by
the end of September 2007 the account
contained $1,024.49. Between September
2007 and October 2009 when the account
was closed, the account contained ap-
proximately $1,000. The Duncans never
received the title to the land, and the proj-
ect was never completed.

{42} In connection with this transaction,
Defendants were charged and convicted
of one count of fraud (Count 1). Based on
the evidence presented, we conclude that
a reasonable jury could conclude that be-
tween July 1, 2007 and August 15, 2007, by
their words or actions, Defendants misrep-
resented facts to the Duncans, intending
to deceive or cheat them, and that because
of the Duncans’ reliance on Defendants’
misrepresentations, Defendants obtained
more than $20,000.

b. Transaction Two

{43} In October 2007, the Duncans and
Defendants signed the articles of incor-
poration for an investment corporation
named “Ox Development, Inc” The articles
of incorporation reflect that the Duncans
each contributed $135,000, and each was
to have a 2.5 percent ownership interest
in the company. Defendants were each
supposed to contribute $600,000, and each
would have a 47.5 percent ownership inter-
est in the company. On October 26, 2007,
Defendants helped the Duncans obtain a
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home equity loan on their house in the
amount of $300,000. From the $300,000
loan, $30,000 went to interest on the loan.
The Duncans understood that the remain-
ing $270,000 would be used for a real
estate investment project in Santa Barbara,
California.

{44} The Duncans both testified that
Defendants said they had control over
some condominiums in Santa Barbara.
Mr. Duncan testified that the plan was for
the Duncans to partner with Defendants
to demolish the existing structures and
build new condominiums on the property.
Mrs. Duncan testified that Defendants
reviewed information with her and Mr.
Duncan concerning the demographics
and the housing market in Santa Barbara.
According to Mrs. Duncan, Defendants
were going to use the $270,000 for obtain-
ing permits and licenses necessary to get
the Santa Barbara deal going. Mrs. Duncan
testified that Defendants told her and her
husband that they could expect to make
approximately $500,000 in profits after the
condominiums were sold.

{45} On October 29, 2007, the Duncans
transferred $270,000 to Defendants. How-
ever, Ox Development was never funded.
The funds were deposited into an account
owned solely by Defendants, and were not
carefully managed or accounted for. Ap-
proximately five weeks later the account was
closed with a zero balance. The funds from
the account had been distributed as follows:
$120,000 to Michael in the form of checks
or electronic transfers; $109,000 to Steven
in checks or electronic transfers; $59,178
in cash withdrawals; $30,000 to Leyba
Construction; $11,042 in miscellaneous
purchases from stores including Dillard’s,
Wal-Mart, Smith’s, gas stations and conve-
nience stores; and $1,000 to East Mountain
Realty. The $270,000 was not invested in
the Santa Barbara real estate project and the
condominiums were never built.

{46} 1In connection with this transaction,
Defendants were convicted of one count
of securities fraud (Count 3), one count
of transacting business as a broker-dealer
without a license (Count 4), and one count
of fraud (Count 5). As to Count 3, we
conclude that a reasonable jury, based on
the evidence presented, could find that
between October 29, 2007 and July 1, 2008,
Defendants sold or offered to sell a security
and that in connection with the offer or
sale of the security, Defendants purpose-
fully used a plan or scheme to deceive or
cheat the Duncans. As to Count 4, we con-
clude that a reasonable jury could find that

between October 29, 2007 and July 1, 2008,
Defendants engaged in the business of
effecting transactions in securities for the
account of others and that while doing so,
Defendants were not licensed to do so. As
to Count 5, we conclude that a reasonable
jury could find that between September 15,
2007 and October 29, 2007, Defendants,
by their words or actions, misrepresented
facts to the Duncans, intending to deceive
or cheat them, and that because of the
Duncans’ reliance on Defendants’ misrep-
resentations, Defendants obtained more
than $20,000.

c. Transaction Three

{47} Mr. Duncan testified that Michael
convinced him that he could earn a greater
return on his money if it were taken out of
his savings account and invested in com-
modities. On January 18,2008, Michael ac-
companied Mr. Duncan to the bank where
Mr. Duncan withdrew all of the money in
his savings account, totaling $50,257.81.
The same day, $50,257.81 was deposited
into an account in the name of Ox Invest-
ments, LLC (Ox Investments). Ox Invest-
ments, as opposed to Ox Development,
which the Duncans purportedly invested
in, was a company controlled solely by
Defendants and Defendants were the only
signers on that account. The account had
been opened on January 16, 2008, with a
one hundred dollar deposit.

{48} The money in the account was dis-
bursed as follows: $8,000 to Michael in
the form of checks or electronic transfers;
$7,500 to a company called Green Lake
Capital; $5,700 to Defendants’ bookkeeper;
$4,885 to Steven in the form of checks
or electronic transfers; $4,744 in cash
withdrawals; $4,351 to various telephone
companies; $4,150 to Mr. Duncan; $3,221
spent at Wal-Mart; $2,971 spent at furniture
stores; $2,892 for travel expenses including
airfare, rental cars, and hotels; and $1,844 in
miscellaneous purchases including grocery
stores, gas stations, and convenience stores.
Though Defendants paid the Duncans
$5,850 and called it “dividends,” there was
no evidence that any of the $50,257.81 was
invested in commodities.

{49} In connection with this transaction,
Defendants were convicted of one count
of securities fraud (Count 6), one count
of transacting business as a broker-dealer
without a license (Count 7), and one count
of fraud (Count 8). As to Count 6, we
conclude that a reasonable jury, based on
the evidence presented, could find that
between December 1,2007 and January 18,
2008, Michael sold or offered to sell a secu-

rity and that in connection with the offer or
sale of the security, Michael purposefully
used a plan or scheme to deceive or cheat
the Duncans. As to Count 7, we conclude
that a reasonable jury could find that be-
tween December 1, 2007 and January 18,
2008, Michael engaged in the business of
effecting transactions in securities for the
account of others and that while doing so,
Michael was not licensed to do so. As to
Count 8, we conclude that a reasonable
jury could find that between December
1, 2007 and January 18, 2007, Michael, by
words or actions, misrepresented facts to
the Duncans, intending to deceive or cheat
them, and that because of the Duncans’
reliance on Michael’s misrepresentations,
Defendants obtained more than $20,000.
{50} However, we cannot say that the evi-
dence presented, that Steven was a signer
on the account into which the $50,257.81
was deposited and that Steven received
$4,885 from the deposited funds, is suf-
ficient to support a finding that Steven
sold or offered to sell a security (Count
6); engaged in the business of effecting
transactions in securities without a license
(Count 7); or that Steven misrepresented
facts to the Duncans, intending to deceive
or cheat them (Count 8). As a result, we
conclude that the evidence presented
concerning the third transaction is not
sufficient to support Steven’s convictions
on Counts 6, 7, and 8.

d. Transaction Four

{51} Mr. Duncan testified that Michael
told him that if he agreed to loan Malo-
ney’s Tavern in Albuquerque, New Mexico
$20,000, he would make $10,000 in interest
in thirty days. On March 10, 2008, Mr.
Duncan gave Michael a $20,000 cashier’s
check payable to Ox Investments. The
cashier’s check, signed by Steven, was de-
posited into Ox Investments’ bank account
and was distributed as follows: $2,459
covered the amount by which the account
was overdrawn; $5,588 in cash withdraw-
als; $4,000 to legal representatives; $1,909
in miscellaneous purchases; $1,700 to Mr.
Duncan; $1,643 to telephone companies;
$1,500 to Steven; and $1,200 to Michael.
There is no evidence that the $20,000
transferred to Defendants on March 10,
2008, was loaned to Maloney’s Tavern. Mr.
Duncan did not receive any money back
from Defendants in connection with this
transaction.

{52} In connection with this transaction,
Defendants were convicted of one count
of fraud (Count 9). We conclude that a
reasonable jury could find that on March
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10, 2008, Michael, by words or actions,
misrepresented facts to Mr. Duncan;
intending to deceive or cheat him, and
that because of Mr. Duncan’s reliance on
Michael’s misrepresentations, Defendants
obtained more than $2,500.

{53} Based on the evidence presented,
Michael was the one that had direct con-
tact with Mr. Duncan with regard to this
transaction. The evidence presented that
Steven was a signer on the account into
which the $20,000 was deposited, that
Steven himself indorsed the $20,000 check,
and that Steven received $1,500 from the
deposited funds, is insufficient to support
a finding that Steven misrepresented facts
to Mr. Duncan, intending to deceive or
cheat him. As a result, we conclude that
the evidence presented concerning the
fourth transaction is not sufficient to sup-
port Steven’s conviction on Count 9.

e. Transaction Five

{54} Mrs. Duncan testified that she dis-
cussed her granddaughter’s trust account
with Michael and that Michael convinced
her she could get a better return on the
money if she allowed him to invest it for
her. On May 9, 2008, Mrs. Duncan with-
drew $19,351 out of her granddaughter’s
trust account. The money was deposited
into the Ox Investments account. As noted
earlier, when the $19,351 was deposited,
the Ox Investments account was over-
drawn by $83.47. The remainder of the
deposit was disbursed as follows: $5,979
transferred to other accounts; $3,500 to
Michael; $3,000 to Steven; $2,206 spent on
miscellaneous purchases; $1,907 for medi-
cal expenses; $1,174 for utilities; $866 to
telephone companies; and $718 for travel
expenses. Ms. Duncan was not repaid any
funds in connection with this transaction.
{55} In connection with this transaction,
Defendants were convicted of one count of
securities fraud (Count 10), and one count
of transacting business as a broker-dealer
without a license (Count 11). As to Count
10, we conclude that a reasonable jury
could find that on or about May 9, 2008,
Michael sold or offered to sell a security,
and that in connection with the offer or
sale of the security, Michael purposefully
used a plan or scheme to deceive or cheat
Mrs. Duncan. As to Count 11, we conclude
that a reasonable jury could find that on
or about May 9, 2008, Michael engaged in
the business of effecting transactions in
securities for the account of others and that
while doing so Michael was not licensed.
{56} Again, we cannot conclude that the
evidence that the $19,350 was deposited

into the Ox Investments account on which
Steven was a signer, and that Steven re-
ceived $3,000 from the deposited funds,
is sufficient to support a finding that
Steven sold or offered to sell a security
to Mrs. Duncan (Count 10), or that Ste-
ven engaged in the business of effecting
transactions in securities without a license
(Count 11). As a result, we conclude that
the evidence presented concerning the
fifth transaction is not sufficient to support
Steven’s convictions on Counts 10 and 11.
{57} To the extent that Defendants con-
tend that their own testimony and the
testimony of others could have supported
a different result, “[t]he question is not
whether substantial evidence would have
supported an opposite result but whether
such evidence supports the result reached”
State v. James, 1989-NMCA-089, € 11, 109
N.M. 278, 784 P.2d 1021; see Griffin, 1993-
NMSC-071, € 17 (stating that a reviewing
court does not “weigh the evidence and may
not substitute its judgment for that of the
fact[-]finder so long as there is sufficient
evidence to support the verdict” (internal
quotation marks and citation omitted)).
E. Double Jeopardy

{58} Defendants argue that multiple
convictions of securities fraud and trans-
acting business as a broker-dealer without
a license, violates the prohibition against
double jeopardy. Defendants assert that
Sections 58-13B-3 and -30 were not in-
tended to punish what Defendants claim
was a single course of conduct. A double
jeopardy challenge is a constitutional
“question of law, which we review de novo”
State v. Montoya, 2013-NMSC-020, § 22,
306 P.3d 426 (internal quotation marks and
citation omitted). “Double jeopardy pro-
tects against multiple punishments for the
same offense”” State v. Silvas, 2015-NMSC-
006, ¢ 8, 343 P.3d 616. Cases involving
multiple punishments are classified as
either double-description cases, “where
the same conduct results in multiple con-
victions under different statutes” or unit-
of-prosecution cases, “where a defendant
challenges multiple convictions under the
same statute.” State v. Swick, 2012-NMSC-
018, € 10, 279 P.3d 747. Here, Defendants
are challenging multiple convictions under
both Sections 58-13B-3 and -30.

{59} The relevant inquiry in a unit of
prosecution case “is whether the [L]egis-
lature intended punishment for the entire
course of conduct or for each discrete act”
Swafford v. State, 1991-NMSC-043, € 8,
112 N.M. 3, 810 P2d 1223. To determine
the unit of prosecution intended by the

Legislature, we employ a two-part test. See
Statev. Olsson, 2014-NMSC-012, ¢ 18,324
P3d 1230. “First, courts must analyze the
statute to determine whether the Legisla-
ture has defined the unit of prosecution
and, if the statute spells out the unit of
prosecution, then the court follows that
language and the inquiry is complete”
Id. If the unit of prosecution is not clear
from the statute, courts must “determine
whether a defendant’s acts are separated by
sufficient indicia of distinctness to justify
multiple punishments.” State v. Gallegos,
2011-NMSC-027, € 31, 149 N.M. 704, 254
P.3d 655 (internal quotation marks and
citation omitted).
1. Section 58-13B-30—Securities
Fraud
{60} Defendants argue that the crime
of securities fraud involves ongoing con-
duct for which a unit of prosecution is
not strictly defined. We disagree. Section
58-13B-30 prohibits directly or indirectly
“employ[ing] any device, scheme or artifice
to defraud; . . . mak[ing] an untrue state-
ment of a material fact or fail[ing] to state
a necessary material fact where such an
omission would be misleading; [and] . . .
engag|ing] in an act, practice or course of
business which operates or would operate
as a fraud or deceit upon a person|, iJn
connection with the offer to sell, sale, offer
to purchase or purchase of a security[.]”
(Emphasis added.) This Court has held that
this “statutory language indicates a legisla-
tive intent that each offer to sell or sale of a
security constitutes a separate unit of pros-
ecution.” State v. Collins, 2007-NMCA-106,
€20, 142 N.M. 419, 166 P.3d 480.
{61} Here the securities fraud convic-
tions stemmed from: (1) the second
transaction, in which Defendants offered
the Duncans an ownership interest in Ox
Development in exchange for $270,000,
and promised to invest their contribution
in a real estate project in Santa Barbara,
California; (2) the third transaction in
which Michael Maxwell convinced Mr.
Duncan to withdraw his entire savings in
the amount of $50,257.81, to be invested in
commodities; and (3) the fifth transaction
in which Michael Maxwell promised to
invest $19,351 from Mrs. Duncan’s grand-
daughter’s trust account so that it would
yield a greater return. Each transaction
constituted an offer to sell a different secu-
rity. See § 58-13B-2(X) (defining “security”
to include “a note; stock; treasury stock;
bond; debenture; evidence of indebted-
ness; certificate of interest or participa-
tion in any profit-sharing agreement; any
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limited partnership interest; any inter-
est in a limited liability company; [or]
investment contract”). Thus, the three
convictions which stemmed from the
three distinct offers to sell securities can
be punished separately under Section 58-
13B-30 and do not violate double jeopardy.
See Collins, 2007-NMCA-106, €9 20-21.
2. Section 58-13B-3—Transacting
Business as a Broker-Dealer
Without a License
{62} With regard to transacting busi-
ness as a broker-dealer without a license,
Defendants argue that the plain meaning
of the statutory language indicates that the
Legislature intended to punish a course of
conduct. Defendants argue that the lan-
guage of the statute implies that a broker-
dealer will transact business more than
once, indicating the Legislature’s intent to
punish a person who transacts business
but not an intent to punish that person for
each transaction in which he is involved.
Defendants even point to the title of the
section, “Broker-dealer . .. licensing[,]” as
an indication that the statute was intended
to punish the unlicensed person and not
an intent to punish for each unlicensed
transaction.
{63} However, this Court rejected that
interpretation of Section 58-13B-3. See
State v. Rivera, 2009-NMCA-132, €9 26-
30, 147 N.M. 406, 223 P.3d 951 (applying
the Herron-Barr factors to determine
whether the defendant’s several acts of
securities fraud and transacting business
as a broker-dealer without a license were
sufficiently distinct as to justify multiple
punishments). Section 58-13B-3 makes it
unlawful for a person to offer to sell or to
sell any security in New Mexico unless: (a)
the security is registered under the New
Mexico Securities Act of 1986; (b) the se-
curity or transaction is exempt under that
Act; or (c) the security is a federal covered
security. In Rivera, this Court determined
that the statutory language was not helpful
in determining the unit of prosecution,
and considered the indicia of distinctness
of each transaction in order to determine
whether multiple punishments were justi-
fied under the statute. 2009-NMCA-132,
€9 30-33.
{64} In that case, we recognized that the
purpose of the New Mexico securities laws
is “to protect individuals from falling prey
to unscrupulous, fraudulent securities-
related practices” Id. § 31; see State v. Kirby,
2003-NMCA-074, 99 23-24,133 N.M. 782,
70 P.3d 772 (stating that the provisions of
the Securities Act “are aimed at protecting

investors against unfair, deceptive, and
fraudulent practices in the sale of securi-
ties[,]” and that “[t]he Act was written with
all encompassing strokes to protect the
public, and to further the legitimate gov-
ernmental purpose of protecting the public
from the many means promoters may use
to separate the unwary from their money”
(internal quotation marks and citation
omitted)). We also acknowledged that
“persons who are unlicensed [may] often
engage in more than one securities-related
transaction, and whether they are licensed
or not, such persons [may] often attempt
to reach more than one investor-victim”
Rivera, 2009-NMCA-132, € 31. We con-
cluded that “[t]he securities laws anticipate
that there can be several transactions and
victims” Id. “We see the purpose of the
securities laws generally, and the purpose
of the licensing of broker-dealers and the
securities registration laws specifically, to
protect all potential investors.” Id.

{65} In Rivera, we considered the fol-
lowing factors in determining whether
the six transactions bore sufficient indicia
of distinctness to justify multiple punish-
ments: “(1) temporal proximity of the acts;
(2) location of the victim(s) during each
act; (3) existence of an intervening event;
(4) sequencing of acts; (5) [the] defendant’s
intent as evidenced by his conduct and
utterances; and (6) number of victims.”
Id. € 30 (internal quotation marks and
citation omitted); State v. Morro, 1999-
NMCA-118, € 19, 127 N.M. 763, 987 P.2d
420 (same) (internal quotation marks and
citation omitted); see Herron v. State, 1991-
NMSC-012, € 15,111 N.M. 357, 805 P.2d
624; State v. Barr, 1999-NMCA-081, € 16,
127 N.M. 504, 984 P.2d 185. In Rivera, we
determined that, “each unlicensed trans-
action [was] distinct and separate in time,
resulting in distinct and separate harm to
different victims” 2009-NMCA-132, € 32
(citing State v. DeGraff, 2006-NMSC-011,
€33,139N.M. 211, 131 P.3d 61 and Morro,
1999-NMCA-118, ¢ 1). As aresult, we con-
cluded that the defendant’s six convictions
for transacting business as a broker-dealer
without a license were sufficiently distinct
to justify multiple punishments under Sec-
tion 58-13B-3, and did not violate double
jeopardy. Rivera, 2009-NMCA-132, €4
30-34.

{66} 1In the present case, the convictions
under Section 58-13B-3 arose out of the
same three transactions as the securities
fraud convictions. In the second transac-
tion, Defendants offered the Duncans an
ownership interest in Ox Development in

exchange for $270,000, and promised to
invest the funds into the Santa Barbara real
estate contract. In the third transaction,
Michael convinced Mr. Duncan to transfer
all $50,257.81 of his savings to Defendants,
who would invest it in commodities. In
the fifth transaction, Michael promised
Mrs. Duncan that he would invest $19,351
from her granddaughter’s trust account
to yield a greater return. Each transaction
took place on a different date. According
to the Duncans, each transfer was to be
used for a different investment or busi-
ness opportunity. Additionally we note the
distinct approach to the Duncans in each
of the three transactions. For the second
transaction, the Duncans were involved in
planning and financing the Santa Barbara
contract. Whereas the third transaction
involved only Mr. Duncan and the fifth
transaction involved only Mrs. Duncan.
{67} To the extent Defendants argue that
their conduct is unitary because it involved
a course of conduct with one set of victims,
we disagree. Defendants may have fulfilled
some sort of overall plan or scheme to ob-
tain funds from the Duncans by deceiving
them at different times concerning different
schemes. However, this “does not somehow
mesh or coagulate [their] actions into but
[three] offenses by labeling an activity to
carry out the scheme a course of conduct”
Rivera, 2009-NMCA-132, ¢ 33 (internal
quotation marks omitted). Thus, the double
jeopardy proscription does not require the
separate convictions to be merged into one
for punishment purposes with respect to
either Defendant’s unlicensed status or the
unregistered security status relating to each
transaction. See Collins, 2007-NMCA-106,
€9 21-22 (holding that the evidence support-
ed separate convictions and punishments for
sales of securities, namely, renewal notes to
different victim-investors). We conclude that
in this case, there are sufficient indicia of
distinctness to justify punishments for each
transaction under the New Mexico Securi-
ties Act. See Rivera, 2009-NMCA-132, € 33.
I11. CONCLUSION
{68} For the foregoing reasons we af-
firm all of Michael’s convictions as well
as Steven’s convictions on Counts 1, 3, 4,
and 5. We reverse Steven’s convictions on
Counts 6,7,8,9,10, and 11 for insufficient
evidence.
{69} IT IS SO ORDERED.

M. MONICA ZAMORA, Judge

WE CONCUR:
MICHAEL D. BUSTAMANTE, Judge
TIMOTHY L. GARCIA, Judge
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Coming Soon: Statewide Survey of Attorneys

The State Bar of New Mexico is collaborating with the
New Mexico Supreme Court Commission on Access
to Justice and New Mexico Legal Aid to conduct a
statewide survey of all New Mexico attorneys. The
purpose of the survey is to quantify and recognize
the pro bono work done by attorneys, as well as to
understand the factors that encourage or discourage
pro bono service. Please be on the lookout for the
survey link, which will be sent electronically in
January. The names of attorneys who complete the
survey will be entered into a drawing for one of
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PEIFER, HANSON & MULLINS, PA.

Is Pleased to Announce That

JAMES WALKER BOYD

Has Become an Associate of the Firm

Mr. Boyd’s practice includes Commercial Litigation and General Civil Litigation

20 First Plaza, Suite 725 « Albuquerque, New Mexico 87102
(505) 247-4800 « wboyd@peiferlaw.com

Thank You to

SUTIN, THAYER & BROWNE

Time Is Money
Let Me Save You Both

Put my 25 years experience
to work for you

For its Generous Support of the Civil Legal Clinic!

The Second Judicial District Pro Bono Committee and the Volunteer Attorney
Program would like to thank the attorneys of Sutin, Thayer & Browne for
volunteering their time and expertise at the October 5, 2016 Civil Legal Clinic. Leasing « Buying or Selling -
The Clinic is held on the first Wednesday of every month at the Second Judicial
District Courthouse in the 3rd floor conference room from 10 a.m. until 1 p.m.
Twenty-one individuals received assistance at the October 5 clinic thanks to the
dedication of six attorneys from Sutin, Thayer & Browne and two attorneys who
assist with the clinic on a regular basis.

Real Estate Investments

Development - 1031 Exchanges

Sutin, Thayer & Browne: Andrew Baranowski
Susan Hapka Jackie Ortiz
Keith Mier
Justin Sawyer Clinic Attorneys:
Mariposa Padilla Sivage Billy Burgett
Jacqueline K. Kafka Susan Page
.I _. 1 | |
1 @? ' }_‘ April Ager
Thank you for your help! \ */  Real Estate Consultant

uyd www.AprilAger.com
If you or your firm is interested in volunteering to host a clinic, please

contact Aja Brooks at ajab@nmlegalaid.org or 505-814-5033. = 2 Costar
|G | 5Anken POWERBROKER
_ () 14 014 Top Broker Awarc
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Caren |. Friedman LETHERER IN SURANCE
APPELLATE SPECIALIST CONSULTANTS, INC

Representing 24 Insurance Companies

505/466-6418
cf@appellatecounsel.info

We solve Professional
Liability Insurance Problems

MURIEL McCLELLAND
© We Shop, You Save.
Family Law _— New programs for
SETTLEMENT FACILITATION -
SPECIAL MASTER - small firms.
MEDIATION . A
ARBITRATION Brian Letherer
33 YEARS EXPERIENCE 1540 Juan Tabo NE, Suite H, Albuquerque, NM 87112
(505) 433-2081 bletherer@licnm.com © 505.433.4266
e-mail: murielmcc@aol.com www.licnm.com
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JANE YOHALEM

Appeals Specialist
(505) 988-2826 * jbyohalem@gmail.com

Classified

The NMWBA extends a BIG THANK YOU to

Jennifer Bean
for graciously taking minutes at
our 2016 Board meetings!

A Civilized Approach to Civil

Mediation
Karen S. Mendenhall

The Mendenhall Firm, P.C.
(505) 243-3357
KarenM@Mendenhallfirm.com

No need for another associate
Bespoke lawyering for a new millennium

THE BEZPALKO LAW FIRM

Legal Research and Writing
(505) 341-9353

www.bezpalkolawfirm.com

£

Beat o

Holiday
Advertising Schedule

Due to holiday closures, the following
advertising submissions
for the Bar Bulletin will apply:

Dec. 28, 2016:
Advertising submissions due Dec. 12,2016

Jan. 4, 2017 issue:
Advertising submissions due Dec. 16,2016

For more advertising information, contact:
Marcia C. Ulibarri at 505-797-6058 or email
mulibarri@nmbar.org

Staff Attorney

Enlace Comunitario is a social justice orga-
nization located in Albuquerque. Enlace is a
non-profit community based organization
that provides direct services to Spanish-
speaking victims of domestic violence and
advocates for the rights of Latino immigrants
and their children. Enlace Comunitario is
seeking a full-time family law attorney. Under
direction from the Legal Director, the Staff
Attorney will provide legal representation in
Orders of Protection Hearings, Dissolution
of Marriage, Petitions to Establish Pater-
nity, prepare legal research, give legal advice,
provide legal and policy analysis of issues,
develop Continuing Legal Education train-
ing and other duties as assigned. These duties
may be performed for clients in Bernalillo,
Sandoval or Valencia County District Courts.
For a more detailed job description go to
www.enlacenm.org/about/careers. If you are
interested in applying, please email a cover
letter, a resume and recent writing sample
to jalvarado@enlacenm.org. If you have any
questions, feel free to call at 505-246-8972.

Senior Trial Attorney/Deputy Trial
Colfax County

The Eighth Judicial District Attorney’s Office is
accepting applications for a Senior Trial Attorney
or Deputy District Attorney in the Raton Office.
The position will be responsible for a felony casel-
oad and must have at least two (2) to four (4) years
as a practicing attorney in criminal law. This is a
mid-level to an advanced level position. Salary
will be based upon experience and the District At-
torney Personnel and Compensation Plan. Please
send interest letter/resume to Suzanne Valerio,
District Office Manager, 105 Albright Street, Suite
L, Taos, New Mexico 87571 or svalerio@da.state.
nm.us. Deadline for the submission of resumes:
Open until position is filled.

Associate Attorney

Walther Family Law PC is seeking an Associ-
ate Attorney for their busy family law practice.
Family law experience preferred. We are look-
ing for ahighly organized professional who can
work independently. Exceptional people skills
are needed due to substantial client interaction.
Must be able to multi-task in a fast paced envi-
ronment. Excellent work environment, benefits
and salary. Please provide resume and salary
requirements to ninap@waltherfamilylaw.com.

Assistant County Attorney

Dofia Ana County is seeking an Assistant
County Attorney who will perform internal
counsel duties such as draft ordinances, review
contracts, consult in matters of potential liabil-
ity, attend public meeting and hearings on behalf
of the Board of County Commissioners, County
Manager, elected officials, department directors,
and other appointed boards and commissions
and defends and/or represents the County in
limited litigation matters. The full job descrip-
tion and application procedures can be found
at https://careers-donaanacounty.icims.com.

Flex-Time Associate

Davis & Gilchrist, PC, an AV-rated boutique
litigation and trial law firm focused on
healthcare fraud and abuse, whistleblower,
employment, and legal malpractice cases is
seeking a flex-time associate to help with
brief writing, discovery, depositions, and
trials. We arelooking for someone with solid
research and writing skills, ability to go with
the flow, and a sense of humor, who wants to
work on interesting and not-so-interesting
cases in a relaxed-yet-uptight working envi-
ronment. Send resume, proposed flex-time
schedule, and compensation proposal to
lawfirm@davisgilchristlaw.com.
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Position Announcement

Assistant Federal Public Defender-
Albuquerque

2017-02

The Federal Public Defender for the District of
New Mexico is seeking a full time, experienced
trial attorney for the main office in Albuquerque.
Federal salary and benefits apply. Applicant must
have three years minimum criminal law trial
experience, be team-oriented, exhibit strong
writing skills as well as a commitment to crimi-
nal defense for all individuals, including those
who may be facing the death penalty. Spanish
fluency preferred. Writing ability, federal court,
and immigration law experience will be given
preference. Membership in the New Mexico Bar
is required within the first year of employment.
The private practice of law is prohibited. Selected
applicant will be subject to a background inves-
tigation. The Federal Public Defender operates
under authority of the Criminal Justice Act, 18
U.S.C. 30064, and provides legal representation
in federal criminal cases and related matters in
the federal courts. The Federal Public Defender is
an equal opportunity employer. Direct deposit of
pay is mandatory. In one PDF document, please
submit a statement of interest and detailed
resume of experience, including trial and ap-
pellate work, with three references to: Stephen P.
McCue, Federal Public Defender FDNM-HR@
fd.org. Reference 2017-02 in the subject. Writing
samples will be required only from those selected
for interview. Applications must be received by
Dec 23, 2016. Position will remain open until
filled and is subject to the availability of funding.
No phone calls please. Submissions not following
this format will not be considered. Only those
selected for interview will be contacted.

Chief Public Defender For

State Of New Mexico

The Public Defender Commission of New
Mexico is seeking an innovative, dynamic and
experienced leader for the position of Chief
Public Defender. The Public Defender Depart-
ment was established as an independent state
agency by constitutional amendment in 2012
making it independent of the Governor. The
Commission provides oversight of the Public
Defender Department and appoints the Chief.
The Commission seeks a leader who will work
with the Commission to improve the provision
of legal services for indigent clients accused of
crimes in New Mexico state courts. The Law
Offices of the Public Defender (LOPD) provides
legal representation to indigent persons pursuant
to the Public Defender Act. The LOPD has 361
full-time employees, including 184 attorneys and
177 support staff. In addition, the Department
also contracts with approximately 150 private at-
torneys to provide legal representation in conflict
of interest cases and in areas of New Mexico that
do not have a regional office. The headquarters
of the Department is located in Santa Fe, the
state capital of New Mexico, and the LOPD has
regional offices in 11 cities in New Mexico. In
addition to regional offices, the LOPD has four

specialized units: capital crimes, mental health,
habeas corpus, and appeals. District Public
Defenders and Managing Attorneys manage
the regional offices and the specialized units,
and they report to the Chief Public Defender.
The Chief Public Defender is responsible to the
Public Defender Commission for the operation
of the Department. It is the Chief’s duty to (1)
ister and carry out the provisions of the Public
Defender Act, (2) exercise authority over and
provide general supervision of employees of the
Department, and (3) represent and advocate
for the Department and its clients. The Chief
interacts with members of the legislature, the
legal profession, and the judiciary. The sal-
ary will be commensurate with experience and
qualifications. The successful candidate must
be willing to begin work on July 1, 2017. MINI-
MUM (STATUTORY) QUALIFICATIONS: An
attorney licensed to practice law in New Mexico
or who will be so licensed within one year of
appointment; An attorney whose practice of law
has been active for at least five years immediately
preceding the date of appointment; An attorney
whose practice of law has included a minimum
of five years” experience in defense of persons
accused of crime; An attorney who has clearly
demonstrated management or executive experi-
ence. DESIRED QUALIFICATIONS: Passion
and enthusiasm for representation of adults and
juveniles in the criminal justice system. Experi-
ence in defending indigent criminal defendants.
Capacity to inspire and lead attorneys and staff
to work together in representation of indigent
clients. Record of proven fiscal and manage-
rial skills in successfully managing budgets and
personnel; Demonstrated capacity for leadership
and vision; Knowledge and experience with the
legislative process, including the budget process;
Demonstrated capacity to work effectively with
the judiciary, the bar, legislators and government
officials; Demonstrated understanding of the
complex cultural makeup of the New Mexico
indigent population, including sensitivity to its
needs and ability to work with it; Experience in
successfully developing innovative and creative
solutions to problems; Experience and sensitivity
to criminal justice issues related to the mentally
ill; Knowledge of and experience and sensitivity
to justice issues related to juvenile justice; Expe-
rience and sensitivity to justice issues related to
substance abuse. A complete application con-
sists of (1) a letter that expresses interest in and
qualifications for the position, (2) a curriculum
vitae, and (3) the names, addresses and contact
information of five professional references. The
New Mexico Public Defender Commission
actively encourages applications from members
of under-represented groups. For information
regarding the confidentiality of inquiries and
applications, call or write to the address listed
below. Applications should be submitted by
email attachment on or before January 11, 2017,
to: The Public Defender Commission of New
Mexico; c¢/o Cheryl Burbank; UNM School of
Law MSC11-6070; 1 University of New Mexico;
Albuquerque, NM 87131-0001; Phone: 505-277-
0609; Email: burbank@law.unm.edu

Assistant Attorney General,
Albuquerque

Full time

Job Reference # 00030138

The New Mexico Office of the Attorney General,
Medicaid Fraud and Elder Abuse Division an
Equal Employment Opportunity (EEO) em-
ployer is seeking applicants for an “At Will” (not
classified) Assistant Attorney General position.
An “At Will” position means any state office
job or position of employment which is exempt
from the service and the Personnel Act,” Section
10- 9-4 NMSA 1978, the employee serves at the
pleasure of the New Mexico Attorney General.
You will need to submit your resume using the
specifically identified Job Reference ID number
on the OAG website. The following experience,
qualifications and skills are preferred: 3-5 years
of experience, preferably divided between both
civiland criminal litigation. The ideal applicant
would possess experience in complicated crimi-
nal white collar litigation, and be competent in
the area of civil litigation; Experience reviewing
significant volumes of discovery/documents,
including medical information, billing data,
financial documents, etc., preferred; Strong
research and writing skills; Can be independent
in handling a caseload but accept supervision;
Trial experience; Team player who views a pub-
lic sector law practice as an opportunity to make
apositive contribution to the people of the State
of New Mexico; NM bar admission is required.
Salary is commensurate with experience. Re-
sume, writing sample and three professional
references must be received at the Office of the
Attorney General by 5:00 p.m. on December
21, 2016. Applicants selected for an interview
must notify the Attorney General’s Office of the
need for a reasonable accommodation due to a
Disability. Please send resumes to: The Office
of the Attorney General; Attn: Patricia Padrino
Tucker; E-mail: ptucker@nmag.gov; 111 Lomas
Blvd. NW, Suite 300, Albuquerque, NM 87102

New Mexico Association of Counties
Litigation Attorney

Non-profit local governmental association
with offices in Santa Fe and Albuquerque
is seeking experienced in-house litigation
attorney for legal bureau in Albuquerque.
Successful candidate shall have at least six
years of litigation experience. Experience rep-
resenting local government preferred. Will be
responsible for defense of civil rights matters
and for providing counsel to county members
on employment and other legal issues. Some
travel required. Excellent benefits package
and working environment. Email resume,
writing sample and references by December
23, 2016 to smayes@nmcounties.org

Attorneys Needed
PT/FT attorneys needed. Email resume ac@
lightninglegal biz
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New Mexico Administrative
Hearings Office, Administrative Law
Judge Advanced, Las Cruces

The New Mexico Administrative Hearings
Office (AHO) seeks applications for its Ad-
ministrative Law Judge-A position in its Las
Cruces Santa Fe Hearing Office. This hearing
officer will conduct administrative license
revocation hearings under the Implied Con-
sent Act, the Motor Vehicle Code, the Tax
Administration Act, the Property Tax Code,
and other hearings as assigned by the Chief
Hearing Officer under the Administrative
Hearings Office Act. The preferred candidate
will possess strong organizational, analytical,
writing skills, disciplined, and reliable, as well
as experience in administrative law, familiar-
ity with criminal law and D.W.I. law concepts.
Regular in-state travel is required. This clas-
sified position requires a law degree from an
accredited law school and a license as an at-
torney by the Supreme Court of New Mexico
or the qualifications to apply for a limited
practice license, which requires licensure in
good standing in another state and sitting for
the next eligible New Mexico State Bar exam.
As an AHO attorney, the applicant must be
current with all tax reporting and payment
requirements and have a valid driver’slicense.
The position is pay band 80 with an hourly sal-
aryrange of $21.53/hr. to $37.46/hr. ($44,782/
yr. to $77,917/yr.) For more information and
to submit your application please review
the posting on the State Personnel website,
https://www.governmentjobs.com/careers/
newmexico , position number 2000 and Job
#2016-04486.

Senior Trial Attorney

The 13th Judicial District Attorney’s Office
is accepting resumes for an experienced At-
torney to fill the position of Senior Trial At-
torney in the Valencia (Belen), Office. This
position requires substantial knowledge and
experience in criminal prosecution, rules of
criminal procedure and rules of evidence, as
well as the ability to handle a full-time complex
felony caseload. Admission to the New Mexico
State Bar and a minimum of seven years as a
practicing attorney are also required. Salary
commensurate with experience. Send resumes
to Reyna Aragon, District Office Manager, P.O.
Box 1750, Bernalillo, NM 87004 or via E-mail to
RAragon@da.state.nm.us Deadline for submis-
sion: Open until filled.

Paralegal

Conklin, Woodcock & Ziegler, P.C., a
medium-sized civil defense firm in Albu-
querque, is seeking a litigation paralegal
with experience in: summarizing medical
documents, civil rules, document organiza-
tion and management, electronic databases
and software, and trial preparation. We
are looking for a motivated, skilled, detail-
oriented and organized individual. Will
consider contract paralegals as well as those
seeking full-time employment. Competi-
tive compensation. Please email resumes to
jobs@conklinfirm.com.

Paralegal, Albuquerque

Full time

Job Reference # 00030137

The New Mexico Office of the Attorney
General, Medicaid Fraud and Elder Abuse
Division, an Equal Employment Opportunity
(EEO) employer is seeking applicants for an
“At Will” (not classified) Paralegal position. An
“At Will” position means any state office job or
position of employment which is exempt from
the service and the Personnel Act,” Section
10- 9-4 NMSA 1978, the employee serves at the
pleasure of the New Mexico Attorney General.
You will need to submit your resume using the
specifically identified Job Reference ID number
on the OAG website. Legal research, document
preparation and correspondence; Experience
with electronic filing in state and federal court
for civil cases and with non-electronic filing
for criminal cases; Practical knowledge of
court rules and procedures in criminal and
civil court with the ability to apply the same
when filing legal documents; Experience
with organizing voluminous documents and
preparing discovery; Excellent grammar and
writing skills; Ability to communicate and cor-
respond with courts, outside legal counsel, and
the public in a professional manner; Ability
to multitask and prioritize assignments while
complying with specific court mandated and
internal deadlines; Knowledge and experi-
ence with calendaring legal deadlines. Salary
is commensurate with experience. Resume,
writing sample and three professional refer-
ences must be received at the Office of the
Attorney General by 5:00 p.m. on December
21, 2016. Applicants selected for an interview
must notify the Attorney General’s Office of
the need for a reasonable accommodation due
to a Disability. Please send resumes to: The
Office of the Attorney General; Attn: Patricia
Padrino Tucker; E-mail: ptucker@nmag.gov -
505-222-9079; 111 Lomas Blvd. NW, Suite 300,
Albuquerque, NM 87102

Paralegal

Walther Family Law PC is seeking an expe-
rienced paralegal for their busy family law
practice. Family law experience preferred. We
are looking for a highly organized professional
who can work independently. Exceptional
people skills are needed due to substantial client
interaction. Must be able to multi-task in a fast
paced environment. Excellent work environ-
ment, benefits and salary. Please provide resume
to ninap@waltherfamilylaw.com.

Office Space

For Rent

1,400 sq. ft., 3 offices. North Valley near Paseo
Del Norte. Energy Efficient Construction.
$1,160/month. (505) 345-5115.

1516 San Pedro Drive NE

(near Constitution)

Two updated office spaces for rent with work
station. Rent includes utilities, fax, internet,
janitorial service, copy machine, conference
room, etc. Furnished as an option. Lots of park-
ing and friendly environment. Rent is $550 per
month. Call 610-2700.

Miscellaneous

Conference Table and Chairs

Large claw foot solid wood conference table.
447x82” w/ 14 ¥2” insert. Dark brown. 9 match-
ing claw foot leather chairs. Smoke glass
protective top included. $1,350 OBO. Great
condition. antoinetter@wolfandfoxpc.com or
(505)268-7000.

Copier for Sublease

Xerox 5855A runs as copier, fax, printer, scan-
ner and is completely programmable with ac-
counting use tracking. Lease expires Feb 2019.
In excellent condition - available immediately!
Contactaporr@branchlawfirm.com or 505-243-
3500 ext. 4173 for details.
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Did you know that in the last five years the
State Bar Foundation provided the following services
to our community and members?

e : |
% The State Bar Foundation is the

. . . . charitable arm of the State Bar of
« Provided direct legal assistance to approximately ] }
22,500 seniors statewide. New Mexico representing the legal

community’s commitment to serving
the people of New Mexico and the
profession. The goals of the Foundation

» Sponsored 250 workshops statewide on debt relief/
bankruptcy, divorce, wills, probate, long term care Medicaid

and veteran's issues.
are to:
« Helped more than 10,000 New Mexicans statewide find

an attorney. %
* ce access to legal services

» Distributed $1.716 million for civil legal service programs for underserved populations
throughout New Mexico.

« Introduced more than 800 high school students to the law . ) tion in th
M innovation in the

through the Student Essay Contest.
elivery of legal services
« Provided more than 25,000 pocket Constitutions and

instruction by volunteer attorneys to New Mexico students
statewide. * M legal education to

embers and the public
/% Coo Wil |

« Lawyer referral programs helped members meet new
clients and accumulate pro bono hours with more than

10,000 referrals to the private bar, 1,600 prescreened by
staff attorneys.

« Provided more than 100,000 credit hours of affordable
continuing legal education.

«In 2016, the Foundation will launch Entrepreneurs in
Community Lawyering, a solo and small firm legal
incubator.

The State Bar Foundation Relies
on the?jw of Lawyers!

@ STATE BAR

/I o NEW MEXICO

FOUNDATION

For more information, contact Stephanie Wagner at
505-797-6007 - swagner@nmbar.org
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Grow Your Client Base
by Joining ARAG's
Attorney Network

v Gain clients from ARAG's more than
one million plan members

v Increase your visibility for no fee or
subscription charges

v Work with clients who want an
ongoing relationship

Learn More: ARAGlegal.com/attorneysSF1



