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Workshops and Legal Clinics 
September
7 
Divorce Options Workshop 
6–8 p.m., State Bar Center, Albuquerque, 
505-797-6003

7 
Civil Legal Clinic 
10 a.m.–1 p.m.,  
Second Judicial District Court, 
Albuquerque, 1-877-266-9861

7 
Common Legal Issues for  
Senior Citizens Workshop 
Workshop: 10–11:15 a.m.  
POA AHCD Clinic: 12:30–1:30 p.m.,  
Clayton Senior Citizens Center, Clayton, 
1-800-876-6657

7 
Sandoval County Free Legal Clinic 
10 a.m.–2 p.m., 13th Judicial District Court, 
Bernalillo, 505-867-2376

8 
Common Legal Issues for  
Senior Citizens Workshop 
Workshop: 10–11:15 a.m.  
POA AHCD Clinic: noon–1 p.m.,  
Raton Senior Center, Raton,  
1-800-876-6657

Meetings
September
7 
Employment and Labor Law Section BOD,  
Noon, State Bar Center

8 
Business Law Section BOD,  
4 p.m., teleconference

8 
Elder Law Section BOD,  
Noon, State Bar Center

8 
Public Law Section BOD, 
Noon, teleconference

9 
Prosecutors Section BOD,  
Noon, State Bar Center

14 
Taxation Section BOD,  
11 a.m., teleconference

14 
Animal Law Section BOD, 
Noon, State Bar Center

14 
Children’s Law Section BOD, 
Noon, Juvenile Justice Center
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recognition as a colorist. Her canvases achieve dramatic and energetic impact. Her pieces are in collections all over the 
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Notices
Professionalism TipCourt News

New Mexico Supreme Court
Commission on Access to Justice
 The next meeting of the Commission  
on Access to Justice is noon–4 p.m., Sept. 
16 at the State Bar Center. Interested par-
ties from the private bar and the public 
are welcome to attend. More information 
about the Commission is available at 
www.nmcourts.gov/access-to-justice-
commission.aspx.

New Mexico Court of Appeals
Notice of Retirements
 Court of Appeals Chief Judge Michael E. 
Vigil announces two retirements: Hon. Mi-
chael D. Bustamante on Oct. 31 and the Hon. 
Roderick T. Kennedy on Nov. 30. A Judicial 
Nominating Commission will be convened 
in Santa Fe on Dec. 1 to interview applicants 
for the vacancy of Judge Bustamante. A sec-
ond Judicial Nominating Commission will 
be convened later in December to interview 
applicants for the Judge Kennedy vacancy. 
Further information on the application pro-
cess can be found at http://lawschool.unm.
edu/judsel/index.php. Look for updates 
regarding these vacancies in the fall.

Second Judicial District Court
Exhibit Destruction
 Pursuant to 1.21.2.6.17 Records Reten-
tion and Disposition Schedules-Exhibits, 
the Second Judicial District Court will 
destroy exhibits filed with the Court, the 
Domestic Matters/Relations and Domestic 
Violence cases for the years of 1999–2002 
including but not limited to cases which 
have been consolidated. Cases on appeal are 
excluded. Counsel for parties are advised 
that exhibits may be retrieved through Oct. 
1. Individuals who have cases with exhibits 
should verify exhibit information with the 
Special Services Division, at 505-841-6717, 
from 8 a.m.–5 p.m., Monday–Friday. Plain-
tiff ’s exhibits will be released to counsel of 
record for the plaintiff(s) and defendant’s 
exhibits will be released to counsel of record 
for defendants(s) by Order of the Court. All 
exhibits will be released in their entirety.  
Exhibits not claimed by the allotted time 
will be considered abandoned and will be 
destroyed by order of the Court.

Sixth Judicial District Court
Announcement of Vacancy
 A vacancy on the Sixth Judicial District 
Court, Luna County, will exist as of Aug. 
27 due to the retirement of Hon. Daniel 

With respect to the public and to other persons involved in the legal system: 
I will strive to set a high standard of professional conduct for others to follow.

Viramontes, effective Aug. 26. The assign-
ment for this position is a general bench 
assignment, Division IV, and will be located 
in Deming. Inquiries regarding the details 
or assignment of this judicial vacancy 
should be directed to the Administrator of 
the Court. Alfred Mathewson, chair of the 
Judicial Nominating Commission, invites 
applications for this position from lawyers 
who meet the statutory qualifications in 
Article VI, Section 28 of the New Mexico 
Constitution. Applications may found at 
lawschool.unm.edu/judsel/application.php. 
The deadline is 5 p.m., Sept. 14. Applicants 
seeking information regarding election or 
retention if appointed should contact the 
Bureau of Elections in the Office of the Sec-
retary of State. The District Court Judicial 
Nominating Committee will meet at 8:30 
a.m., Sept. 22, to interview applicants for 
the position at the Luna County Judicial 
Complex, 855 South Platinum Avenue, 
Deming. The Commission meeting is open 
to the public and anyone who has com-
ments will have an opportunity to be heard.

U.S. District Court,  
District of New Mexico
Magistrate Judge Appointment
 The Judicial Conference of the U.S.  has 
authorized the appointment of a full-time 
U.S. magistrate judge for the District of 
New Mexico at Las Cruces. The current 
annual salary of the position is $186,852. 
The term of office is eight years. The full 
public notice and application forms for 
the magistrate judge position are posted 
in the U.S. District Court Clerk’s Office 
of all federal courthouses in New Mexico, 
and on the Court’s website at www.nmd.
uscourts.gov. Application forms may also 
be obtained by calling 575-528-1439. Ap-
plications must be received by Sept. 30. 
All applications will be kept confidential 
unless the applicant consents to disclosure.

Proposed Amendments to Local 
Rules of Criminal Procedure
 Proposed amendments to the Local 
Rules of Criminal Procedure of the U.S. 
District Court for the District of New 
Mexico are being considered. The pro-
posed amendments apply to D.N.M.LR-Cr. 
32, Sentencing and Judgment. A “redlined” 

version (with proposed additions under-
lined and proposed deletions stricken 
out) and a clean version of these proposed 
amendments are posted on the Court’s 
website at www.nmd.uscourts.gov. Mem-
bers of the bar may submit comments by 
email to localrules@nmcourt.fed.us or by 
mail to U.S. District Court, Clerk’s Office, 
Pete V. Domenici U.S. Courthouse, 333 
Lomas Blvd. NW, Suite 270, Albuquerque, 
NM 87102, Attn: Local Rules. Comments 
must be submitted by Sept. 30.

state Bar News
Attorney Support Groups
• Sept. 12, 5:30 p.m. 
  UNM School of Law, 1117 Stanford NE, 

Albuquerque, King Room in the Law 
Library (group meets on the second 
Monday of the month). Teleconfer-
ence participation is now available. 
Dial 1-866-640-4044 and enter code 
7976003#.

• Sept. 19, 7:30 a.m.
  First United Methodist Church, 4th and 

Lead SW, Albuquerque (group meets 
the third Monday of the month.)

• Oct. 3, 5:30 p.m. 
  First United Methodist Church, 4th 

and Lead SW, Albuquerque (The group 
meets the first Monday of the month.)

For more information, contact Hilary 
Noskin, 505-449-7984 or Bill Stratvert, 
505-242-6845.

Animal Law Section
September Animal Talk,  
Blood Ivory: Wildlife Trafficking  
in the U.S.
 The Animal Law Section and ABQ 
BioPark Zoo bring members a look into 
the world of wildlife trafficking and its 
impact on elephant species. Attorneys 
Ruth Musgrave and Susan George plus 
BioPark elephant staff will talk about what 
is being done in New Mexico to help save 
the species from extinction. The Animal 
Talk will be from 12:45-1:30 p.m., Sept. 10, 
at the ABQ BioPark Zoo Colores Educa-
tion Building. Activities are included with 
regular admission. For more information, 
contact Animal Law Section Past Chair, 
Judy Durzo at jdurzo@mac.com.

http://www.nmcourts.gov/access-to-justice-commission.aspx
http://lawschool.unm.edu/judsel/index.php
http://www.nmd.uscourts.gov
http://www.nmd.uscourts.gov
mailto:localrules@nmcourt.fed.us
mailto:jdurzo@mac.com
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Appellate Practice Section
Appellate Pro Bono Program
 The Appellate Practice Section has 
launched an appellate pro bono program 
that will match volunteer attorneys with 
qualifying pro se litigants in appeals assigned 
to the Court of Appeals general calendar. 
The Volunteer Attorney Program of New 
Mexico Legal Aid will manage the process of 
assembling a panel of volunteer lawyers and 
matching lawyers with specific cases. Those 
interested in learning about and possibly 
accepting appellate pro bono opportunities 
should contact Section Chair Edward Ricco 
at ericco@rodey.com or 505-768-7314.

Brown Bag Lunch with  
Judge Jonathan B. Sutin
 Join the Appellate Practice Section and 
Young Lawyers Division for a brown bag 
lunch at noon, Sept. 9, at the State Bar 
Center with guest Judge Jonathan B. Sutin 
of the New Mexico Court of Appeals. The 
brown bag lunch series is informal and 
is intended to create an opportunity for 
appellate judges and practitioners who ap-
pear before them to exchange ideas and get 
to know each other better. Those attending 
are encouraged to bring their own “brown 
bag” lunch. R.S.V.P. with Tim Atler, tja@
atlerfirm.com. Space is limited. 

Business Law Section
Nominations Open for  
2016 Business Lawyer of the Year
 The Business Law Section has opened 
nominations for its annual Business 
Lawyer of the Year award, to be presented 
on Nov. 18 after the Section’s Business 
Law Institute CLE. Nominees should 
demonstrate professionalism and integrity, 
superior legal service, exemplary service to 
the Section or to business law in general, 
and service to the public. Self-nominations 
are welcome. A complete description of 
the award and selection criteria are avail-
able at www.nmbar.org/BusinessLaw. 
The deadline for nominations is Oct. 3. 
Send nominations to Breanna Henley at 
bhenley@nmbar.org. Recent recipients 
include Leonard Sanchez, John Salazar, 
Dylan O’Reilly and Susan McCormack.

Immigration Law Section
Citizenship/Naturalization Clinic
 Immigration attorneys are needed to re-
view citizenship application packets from 11 
a.m.-5 p.m., Sept. 10 at a Citizenship/Natu-
ralization Clinic hosted by the Immigration 
Law Section, New Mexico Immigrant Law 

Center, Ole, and El Centro de Igualdad and 
Derechos at ACE Leadership High School in 
Albuquerque. Law students, paralegals and 
non-immigration attorneys are needed to 
assist applicants in filling out N-400 forms 
and fee waivers, if applicable. Contact Eva 
Eitzen at eeitzen@nmilc.org or 505-331-5093 
for more information and to volunteer.

Natural Resources, Energy and 
Environmental Law Section
Nominations Open for  
2016 Lawyer of the Year Award
 The Natural Resources, Energy and 
Environmental Law Section will recognize 
an NREEL Lawyer of the Year during its 
annual meeting of membership, which will 
be held in conjunction with the Section’s 
CLE on Dec. 16. The award will recognize 
an attorney who, within his or her practice 
and location, is the model of a New Mexico 
natural resources, energy or environmen-
tal lawyer. More detailed criteria and 
nomination instructions are available at 
www.nmbar.org/NREEL. Nominations 
should be submitted by Oct. 28 to Breanna 
Henley, bhenley@nmbar.org. 

Paralegal Division
Criminal Law/Civil Liabilities CLE
 The State Bar Paralegal Division invites 
members of the legal community to attend 
the Division’s Criminal Law/Civil Liabilities 
CLE program (3.0 G) from 9 a.m.–12:15 
p.m., Sept. 24, at the State Bar Center. Topics 
include the unauthorized practice of law and 
increasing liabilities for paralegals, financial 
discovery, figuring out what you do and don’t 
have and an update on case management 
deadline changes. Remote connections for 
audio or video will not be available. Regis-
tration is $35 for Division members, $50 for 
non-member paralegals, $55 for attorneys. 
For more information and registration 
instructions, visit www.nmbar.org > About 
us > Divisions > Paralegal Division > CLE 
Programs (click on “See Flyer” at the bottom 
of the page) or contact Carolyn Winton, 505-
858-4433 or Linda Murphy, 505-884-0777.

Senior Lawyers Division
Judicial Service Awards
 The Senior Lawyers Division presents 
an award to any judge from a New Mexico 
court who has completed an aggregate of 
25 years of judicial service. Any judge who 
fits this qualification should contact Judge 
Bob Scott (ret., U.S. Magistrate Court) at 
505-255-5138 or flyings421@gmail.com.

New Mexico Lawyers  
and Judges  

Assistance Program

Help and support are only a phone call away. 
24-Hour Helpline

Attorneys/Law Students
505-228-1948 • 800-860-4914 

Judges 888-502-1289
www.nmbar.org/JLAP

The Edward Group  
Disability Insurance

Personal income and retirement plan 
protection or for overhead expenses or 

partner buyout. Coverage is offered with 
over 50 other carriers for disability, life, 

long-term care insurance  
and employee benefits.  

Discount pricing for State Bar members. 
Visit http://www.edwardgroup.net/

disability1.htm.  
Contact John Edward, 1-877-880-4041  

or jbedward@edwardgroup.net.

Member Benefit
F e a t u r e d

Solo and Small Firm Section
Fall Luncheon Presentation  
Schedule Begins with Former 
Sheriff Darren White
 The Solo and Small Firm Section 
will again sponsor monthly luncheon 
presentations on unique law-related 
subjects and this fall’s schedule opens 
with former Department of Public Safety 
Secretary and Bernalillo County Sheriff 
Darren White. White will present “The 
Journey from Drug War Warrior to 
Legalized Marijuana” on Sept. 20. Albu-
querque attorney Matt Coyte will discuss 
various penal issues on Oct. 18 with 
“New Mexico’s Prisons and Jails—Are 

mailto:ericco@rodey.com
http://www.nmbar.org/BusinessLaw
mailto:bhenley@nmbar.org
mailto:eeitzen@nmilc.org
http://www.nmbar.org/NREEL
mailto:bhenley@nmbar.org
http://www.nmbar.org
mailto:flyings421@gmail.com
http://www.nmbar.org/JLAP
http://www.edwardgroup.net/
mailto:jbedward@edwardgroup.net
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We Making Things Worse?” On Nov. 15 
Fred Nathan, executive director of Think 
New Mexico, a results-oriented think tank 
serving New Mexicans, will discuss the 
work of Think New Mexico and various 
policy issues facing the 2017 legislative 
session. On Jan. 17, 2017, Ron Taylor will 
share his lawyerly insights as a juror in a 
long murder trial. All presentations will 
take place from noon-1 p.m. at the State 
Bar Center. Contact Breanna Henley at 
bhenley@nmbar.org to R.S.V.P.

Young Lawyers Division 
State Bar Open House for  
Students and Lawyers
 The Young Lawyers Division and UNM 
School of Law Student Bar Association 
invite all members of the State Bar and 
students to meet, mingle, and exchange 
information about opportunities within 
the State Bar at the annual State Bar Open 
House from 5:30-7:30 p.m., Sept. 13, at the 
State Bar Center. Food and beverages will 
be served. R.S.V.P. with Breanna Henley at 
bhenley@nmbar.org by Sept. 9.

Recruitment for YLD/ 
UNM Mentorship Program
 The Young Lawyers Division is now 
recruiting mentors for the YLD/UNM 
School of Law Mentorship Program’s new 
year. The YLD will host a kickoff BBQ and 
two mentorship events, one in the fall and 
one in the spring. These events are a great 
opportunity to not only meet and talk with 
the law students, but also to network and 
catch up with old classmates and friends. 
To sign up, contact Sean FitzPatrick at 
sfitzpatrickesq@gmail.com by Sept. 9. 
Prospective mentors should provide a 
primary area of practice, preferred email 
address and any additional information 
that will help the YLD Board pair them 
with a law student.

Veterans Legal Clinic Changes 
Schedule, Needs Volunteers
 The Young Lawyers Division and New 
Mexico VA Health Care System seeks 
attorney volunteers to provide advice to 
veterans on Sept. 13 at the New Mexico 
Veteran’s Memorial located at 1100 Loui-
siana Blvd SE, Albuquerque. Volunteers 
should arrive at 8 a.m. for orientation 
and breakfast. Paralegals, law students, 
and other non-attorney volunteers are 
needed to conduct intake and provide 
other assistance at the clinic. For more 
information and to volunteer contact 

Keith Mier at kcm@sutinfirm.com. Please 
be advised that Sept. 13 will be the last 
Veterans Legal Clinic of 2016. The clinic 
will resume on a quarterly basis in 2017: 
Jan. 10, March 14, June 13 and Sept. 12 
from 8:30-11 a.m.

Volunteers Needed for Roswell 
Wills for Heroes Event
 The Young Lawyers Division and UNM 
School of Law Alumni Association seek 
volunteer attorneys for its Wills for Heroes 
event from 8:30 a.m.-noon, on Sept. 17, at 
Fire Station 1, 200 S. Richardson, Roswell. 
Attorneys will provide free simple wills, 
powers of attorney, and advanced medical 
directives for first responders and their 
spouses. Breakfast, coffee and lunch will 
be served. Even though volunteers need 
no prior experience with wills, those 
uncomfortable providing advice in this 
area can still volunteer to conduct intake 
or serve as witnesses or notaries. Contact 
Anna Rains at acrains@sbcw-law.com or 
575-622-5440 to volunteer.

uNM
Law Library
Hours Through Dec. 18
Building & Circulation
 Monday–Thursday  8 a.m.–8 p.m.
 Friday  8 a.m.–6 p.m.
 Saturday  10 a.m.–6 p.m.
 Sunday  noon–6 p.m.
Reference
 Monday–Friday 9 a.m.–6 p.m.
 Saturday–Sunday Closed
Holiday Closures
 Nov. 24–25 (Thanksgiving)

2016 John Field Simms Sr.  
Memorial Lectureship in Law
CLE: The Legal Labyrinth of Brexit
 The 2016 John Field Simms Sr. Memo-
rial Lectureship in Law presents “The 
Legal Labyrinth of Brexit” (1.0 G) at 4:30 
p.m., Sept. 7, at the UNM School of Law. 
The course will shed light on the political, 
legal and economic consequences about 
a matter that affects everyone—Britian’s 
vote to leave the European Union. For the 
first time, a member state may leave the 
EU, creating a turning point in history. 
Brexit is a labyrinth of new and complex 
legal procedures that may completely 
transform the constitutional history of the 
Western world. Professor Bruno Aguilera-
Barchet of the King Juan Carlos University 
of Madrid will discuss these issues. The 

program is free and open to the public. 
Parking is free in the Law School parking 
lot, “L” starting at 4 p.m. Register online at 
http://lawschool.unm.edu/alumni/events/
simms.php or R.S.V.P. by calling 505-277-
8184.

other Bars
Albuquerque Lawyers’ Club
Season Starts with Luncheon 
Guest Judge M. Monica Zamora
 Albuquerque Lawyers’ Club announces 
the start of its 2016-2017 session. Mem-
bership dues for the year are $250 and 
will include nine lunches and two hours 
of ethics/professionalism CLE credits. 
Lunch meetings are held at noon, the first 
Wednesday of September through May, 
at Seasons Rotisserie and Grill. Non-
members are welcome to attend ($30 in 
advance, $35 at the door).
 The first meeting will be held Sept. 
7 and the speaker is Judge M. Monica 
Zamora of the New Mexico Court of Ap-
peals. Judge Zamora will be introduced 
by Judge Miles Hanisee, also of the Court 
of Appeals. For more information, visit 
the Club’s brand new website at www.
AlbuquerqueLawyersClub.com

H. Vearle Payne American  
Inn of Court
Accepting New Membership  
Requests
 The H. Vearle Payne American Inn 
of Court in Albuquerque is currently 
accepting new membership requests 
from attorneys and judges (active or 
retired) for its 2017 season which begins 
Sept. 13 and runs through May 9, 2017. 
The Inn meets on the second Tuesday 
of each month, excluding December, 
for dinner and discussions about per-
tinent topics. Judges and practitioners 
in the Albuquerque and surrounding 
areas interested in enhancing skills 
and networking should send a letter 
of interest to Administrator, H. Vearle 
Payne American Inn of Court, PO Box 
40577, Albuquerque, NM 87196-0577 
or hvpinnofcourt@outlook.com. Dues 
are are $370 for master benchers (10 or 
more years in practice or a judge), $310 
for barristers (5–10 years in practice) 
and $245 for associates (up to 4 years of 
practice). Dues cover national member-
ship fee, all dinners and CLE credits.

mailto:bhenley@nmbar.org
mailto:bhenley@nmbar.org
mailto:sfitzpatrickesq@gmail.com
mailto:kcm@sutinfirm.com
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Legal Education

Listings in the Bar Bulletin CLE Calendar are derived from course provider submissions. All MCLE approved continuing legal education courses can be listed free of 
charge. Send submissions to notices@nmbar.org. Include course title, credits, location, course provider and registration instructions.

September

7 The Legal Labyrinth of Brexit
 1.0 G
 Live Seminar, Albuquerque
 UNM School of Law,  

2016 John Field Simms Sr.  
Memorial Lecturship in Law

 lawschool.unm.edu/alumni/events/
simms.php

9 2015 Fiduciary Litigation Update 
 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

9 Wildlife and Endangered Species 
on Public and Private Lands

 6.0 G
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

9 Family Law 101
 3.0 G
 Live Seminar, Albuquerque
 New Mexico Legal Aid
 505-545-8543

13 Legal Issues of Adoption Subsidy
 1.0 G
 Live Program
 New Mexico Adoption and Foster 

Care Alliance
 www.adoptfostercarealliancenm.org

14 Vehicle Forfeiture Conference for 
New Mexico Communities

 5.0 G, 1.0 EP
 Live Seminar, Santa Fe
 City of Santa Fe
 505-955-6967

15 Liquidated Damages in Contracts 
 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

15 Workers’ Compensation Law and 
Practice Seminar

 5.6 G, 1.0 EP
 Live Seminar, Santa Fe
 Sterling Education Services
 www.sterlingeducation.com

16 27th Annual Appellate Practice 
Institute

 6.4 G, 1.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

19 Santa Fe Land Institute
 6.0 G, 1.0 EP
 Live Program
 American Association of Professional 

Landmen
 817-231-4556

20 2015 Mock Meeting of the Ethics 
Advisory Committee

 2.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

20 Legal Writing—From Fiction to 
Fact (Morning Session 2015)

 2.0 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

20 Legal Writing—From Fiction to 
Fact (Afternoon Session 2015)

 2.0 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

20 Spring Elder Law Institute (2016)
 6.2 G 
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

20 Estate Planning for Firearms  
 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

22 EEOC Update, Whistleblowers 
and Wages (2015 Employment and 
Labor Law Institute) 

 3.2 G
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

22 The New Lawyer – Rethinking Legal 
Services in the 21st Century (2015) 

 4.5 G, 1.5 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

22 Law Practice Succession – A Little 
Thought Now, a Lot Less Panic 
Later (2015) 

 2.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

22 Guardianship in NM: the Kinship 
Guardianship Act (2016) 

 5.5 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

23 2016 Tax Symposium
 6.0 G, 1.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

23 Ethics and Keeping Secrets 
or Telling Tales in Joint 
Representations 

 1.0 EP
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

25 The 22nd Annual Conference of the 
National Association for Civilian 
Oversight of Law Enforcement

 18.0 G
 Live Program, Albuquerque
 National Association for Civilian 

Oversight of Law Enforcement
 http://www.nacole.org/

26–29 Bankruptcy From a Government 
Perspective

 19.8 G, 1.5 EP
 Live Seminar, Santa Fe
 National Association of Attorneys 

General
 www.naag.org

mailto:notices@nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.adoptfostercarealliancenm.org
http://www.nmbar.org
http://www.sterlingeducation.com
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nacole.org/
http://www.naag.org
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Legal Education www.nmbar.org

29 Estate Planning for Liquidity 
 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

29 Civility and Professionalism 
(Ethicspalooza Redux – Winter 
2015 Edition) 

 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

September

29 The US District Court: The Next 
Step in Appealing Disability 
Denials (2015) 

 3.0 G, 1.0 EP
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

29 Invasion of the Drones: IP-Privacy, 
Policies, Profits, (2015 Annual 
Meeting) 

 1.5 G
 Live Replay, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

October

1 New Mexico American College of 
Trial Lawyers Chapter Seminar

 2.0 G, 1.0 EP
 Live Program
 American College of Trial Lawyers
 949-752-1801

3 Mastering Microsoft Word in the 
Law Office

 6.2 G
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

4 Indemnification Provisions in 
Contracts 

 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

5 Attorneys Information Exchange 
Group 2016 Fall Conference

 14.0 G
 Live Seminar, Santa Fe
 Attorneys Information Exchange 

Group
 www.aieg.com

5 New Mexico Film Industry and 
Film Tax Credit

 1.0 G
 Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

5 Managing Employee Leave 
 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

7 Employment and Labor Law 
Institute

 6.3 G
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

6 2016 New Mexico Health Law 
Symposium

 5.9 G, 1.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

10–14 Basic Practical Regulatory 
Training for the Natural Gas Local 
Distribution Industry

 24.5 G
 Live Seminar, Albuquerque
 Center for Public Utilities New 

Mexico State University
 business.nmsu.edu

10–14 Basic Practical Regulatory Training 
for the Electric Industry

 26.2 G
 Live Seminar, Albuquerque
 Center for Public Utilities New 

Mexico State University
 business.nmsu.edu

13 Joint Ventures Between For-Profits 
and Non-Profits 

 1.0 G
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

13–14 34th Annual Advanced Oil, Gas & 
Energy Resources Law

 10.3 G, 1.7 EP
 Video Replay, Santa Fe
 State Bar of Texas
 www.texasbarcle.com

14 Citizenfour—The Edward Snowden 
Story

 3.2 G
 Live Seminar
 Federal Bar Association, New Mexico 

Chapter
 505-268-3999

21 2016 Administrative Law Institute
 4.0 G, 2.0 EP
 Webcast/Live Seminar, Albuquerque
 Center for Legal Education of NMSBF
 www.nmbar.org

21 Ethics and Cloud Computing 
 1.0 EP
 Teleseminar
 Center for Legal Education of NMSBF
 www.nmbar.org

21 Annual Criminal Law Seminar
 10.0 G, 2.0 EP
 Live Seminar
 El Paso Criminal Law Group Inc.
 915-534-6005

http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.aieg.com
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.nmbar.org
http://www.texasbarcle.com
http://www.nmbar.org
http://www.nmbar.org
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•  sense of humor: ability to find humor in 
difficult situations

•  perspective: view failure as a form of 
helpful feedback

•  positive outlets for stress reduction: 
exercise, meditation, hobbies, etc.

As you consider these characteristics, 
ask yourself, “Which traits do I possess?  
From which of these would I benefit from 
strengthening?” Identify and prioritize 
the characteristics you want to enhance 
and develop an action plan that includes 
outside resources, when appropriate, and 
periodic feedback from a trusted individual. 
Not only will sharing your efforts with an-
other person provide you with an additional 
viewpoint and incentive, it will also enrich 
the quality of your support network.

Helpful resources abound on the internet 
(search for terms like resilience, optimism 
and emotional IQ) and these topics are 
explored in relation to the legal profession 
in books such as The Happy Lawyer (Levit & 

Resilience: A Stepping Stone to Success and Satisfaction

Linder) and A Lawyer’s Guide to Wellbeing 
and Managing Stress (Lyon). In addition, 
short-term, cognitive behavioral therapy 
can be particularly useful in dealing with 
negative thinking and perfectionism.

Most importantly, understand that the 
process of changing one’s behavior 
and thinking is not linear. More often 
than not, it is a gradual process— think 
two steps forward, one step back. 

The Lawyer and Judges Assistance 
Program is a free service for all mem-
bers of the New Mexico bench and 
bar and law students. NMJLAP offers 
confidential professional and peer 
assistance to help individuals identify 
and address problems with alcohol 
and other drugs, depression, and other 
mental health/emotional disorders, as 
well as with issues related to cognitive 
impairment. For more information,  
visit www.nmbar.org > for Members > 
Lawyers and Judges Assistance.

New Mexico Lawyers and Judges Assistance Program 

Tip of the Month

Resilience is the ability to rebound, 
adapt, and ultimately thrive when 
faced with a challenge or adversity. 
Although resilience seems to come 
naturally to some individuals, it is a 
skill that can be developed and im-
proved. 

Psychologists have identified several 
characteristics common to resilient 
individuals :
•  perseverance: action-oriented, 

trusting of the process
•  optimism: able to see the positive 

in most situations and be flexible in 
thinking

•  emotional awareness: able to 
identify what feelings and why; and 
understand the feelings of others

•  internal locus of control: feeling in 
control of one’s own life and find 
solutions to problems

•  support system: high-quality 
connections that encourage and 
ground me as needed

Hearsay

Rodey, Dickason, Sloan, Akin & Robb, PA
  Best Lawyers in America: Mark Adams, Leslie McCarthy 

Apodaca, Sandra Beerle, Rick Beitler, Perry Bendicksen III, 
Henry Bohnhoff, Brian Brack, Michael Brescia, David Buch-
holtz, David Bunting, John (Jack) Burton, Jeffrey Croasdell, 
Jocelyn Drennan, Nelson Franse, Catherine Goldberg, Scott 
Gordon, Alan Hall, Bruce Hall, Justin Horwitz, Paul Koller, 
Jeffrey Lowry, Dick Minzner, Donald Monnheimer, Michael 
Morgan, W. Mark Mowery, Sunny Nixon, Lisa Ortega, The-
resa Parrish, John Patterson, Charles (Kip) Purcell, Edward 
Ricco, John P. Salazar, Andrew Schultz, Charles Seibert, 
Ellen Skrak, Seth Sparks, Tracy Sprouls, Robert St. John, 
Thomas Stahl and Charles Vigil.

Sutin, Thayer & Browne
  Best Lawyers in America: Anne P. Browne (real estate law), 

Suzanne Wood Bruckner (tax law), Michael J. Golden (fam-
ily law), Susan M. Hapka (employment law – management), 
Robert G. Heyman (banking and finance law, corporate 
law, financial services regulation law, public finance law), 
Christopher A. Holland (education law), Jay D. Rosenblum 
(Corporate Law, Mergers & Acquisitions Law) and Benjamin 
E. Thomas (banking and finance law).

  Best Lawyers in America “Lawyer of the Year”: Eduardo A. 
Duffy (Albuquerque, corporate law, securities / capital markets 
law).

continued from page 12

http://www.nmbar.org
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By Jack Burton1 and Fletcher Catron2

Amendments to the New Mexico Uni-
form Probate Code became effective 
July 1. In accordance with Section 45-
1-110 NMSA 1978, the changes apply 
to all pending and future probate cases, 
although time periods that expired prior 
to July 1 are not extended by these amend-
ments. The overriding purpose of the 
amendments is to make the UPC more 
uniform. This article highlights a few of 
the most significant points. The annual 
Probate Institute, which will be held at 
the State Bar Center in Albuquerque on 
Nov. 17, will provide more information 
regarding this topic.

If notice of a hearing is required to be 
published to reach persons who are 
unknown or persons whose address can-
not be discovered, the number of weekly 
publications is increased from two to three. 
Section 45-1-401 NMSA 1978. This also 
applies to notices of a hearing on a petition 
for appointment of a personal representa-
tive to open a probate. 

This three-publication rule conforms to 
Rule 1-004 NMRA and the uniform ver-
sion of the UPC (UUPC). 8 Part I Uniform 
Laws Annotated, Uniform Probate Code 
§ 401(a)(3); www.uniformlaws.org/Act.
aspx?title=ProbateCode. It was also the 
rule in New Mexico before the adoption 
of the UPC. The reason for shortening it 
to two publications when the UPC was 
enacted is now lost. 

Section 45-3-801 NMSA 1978 has been 
modified to provide that giving notice to 
creditors is now optional. This change was 
made primarily to conform to the UUPC. 
It also conforms to existing New Mexico 

practice; because the debts survive the 
probate, there has been little reason to 
notify the creditor when the debt of the 
decedent is a secured debt or when the 
debt is a community debt and there is 
sufficient community property to pay that 
debt. In addition, personal representatives 
do not give notice when the estate is a 
small estate being administered by sum-
mary administration, when the probate 
was opened only to sell the decedent’s 
residence and for no other purpose, or 
when the personal representative simply 
forgets to do so. 

If notice to creditors is published, the 
number of weekly publications is increased 
to three from two, and the time allowed to 
present the creditor’s claim is increased to 
four months from three. These increases 
follow the UUPC. The advantage of giving 
notice remains the same: the claim period 
for unsecured claims will expire much 

sooner if notice is given. Section 45-3-803 
NMSA 1978.

To allow time for the increased publica-
tion times permitted by Section 45-3-801, 
the legislature also extended the earliest 
time in which an estate could be closed 
by the sworn statement of the personal 
representative from three months after 
appointment to six months. Section 45-
3-1003 NMSA 1987.

 1 Jack Burton coauthored this article on 
behalf of all of New Mexico’s Uniform Law 
Commissioners (in alphabetical order): Raúl 
E. Burciaga, Jack Burton, Matthew Chandler, 
Zachary J. Cook, Robert J. Desiderio, Philip 
P. Larragoite, Antonio Maestas, Cisco Mc-
Sorley, William H. Payne, Patrick J. Rogers, 
Raymond G. Sanchez and Paula Tackett.  
 2 Fletcher Catron coauthored this article 
on behalf of the State Bar Real Property, 
Trust and Estate Section. 

New Probate Laws 
You Should Know About 

http://www.uniformlaws.org/Act
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Hearsay

Turner W. Branch was born on Aug. 22, 
1938, in Houston, Texas, to James and 
Juanita Branch. After a lengthy illness, he 
died in Phoenix on Aug. 4 at the age of 
77. In addition to Margaret Moses Branch, 
Turner’s wife, friend and law partner, he 
is survived by Brian Branch and his wife 
Dawn Chavez Branch, children Nicholas 
and Samuel; Rebecca Branch and her 
husband Clyde DeMersseman, children 
Victoria and Branch DeMersseman; brother 

James Branch and wife Joni; sister Virginia Branch-Perret. He 
was predeceased by his parents and sister Nancy Huitt. In 1956, 
Branch graduated from the Marist School in Atlanta. In 1960 he 
graduated with a B.A. in Political Science from the University of 
New Mexico where he was student body president and a member 
of Phi Sigma Alpha, the political science honors society. He was 
also a member and remained active throughout his life in the Pi 
Kappa Alpha Fraternity. Branch was commissioned as a second 
lieutenant in the U.S. Marine Corps on active duty at Quantico, 
Va. He was assigned to Camp Pendleton, Calif. and joined the 
Second Battalion of Fifth Marines, First Marine Division where 
he served for three and a half years. After an honorable discharge 
in 1963, he graduated in 1965 from Baylor Law School, where 
he was a section editor of the Law School Review. He received 
the T.R. McDonald Award as the outstanding student at the 
Law School. He served as chairman of the Student Grievance 
Committee, was selected to Omicron Delta Kappa and to the 
International Legal Fraternity of Phi Delta Phi. He returned to 
Albuquerque to practice law in 1965. He was a member of the 
State Bar of New Mexico, Colorado Bar Association, State Bar 
of Texas and the Bar Association of the District of Columbia. 
He also served the state he loved as a state legislator. Turner was 

Andrea M. Antillon has joined Montgom-
ery & Andrews, PA as of counsel. Antillon 
has more than 10 years of experience, both 
in private practice and as in-house counsel. 
Prior to beginning her career in law, she 
received a LL.M. in Taxation. She has repre-
sented private companies, public companies 
and private equity funds, both on national 
and international matters. She is licensed 
to practice in New Mexico, Colorado, 
Wyoming and Montana. 

Stuart Butzier, a shareholder with Modrall 
Sperling, has been named secretary of the 
Rocky Mountain Mineral Law Foundation 
by the trustees of the Foundation. As a 
long-time active member and former trustee 
and board member, Butzier has participated 
on numerous committees and presented 
legal papers at domestic and international 
programs of the Foundation. 

Veronica C. Gonzales-Zamora has been 
chosen to attend the 2016 Latina Leadership 
Academy. Academy participants are selected 
based on career goals and service to the 
Hispanic community. Gonzales-Zamora 
practices Family Law at David Walther Law, 
where she is involved in complex domestic 
relations cases and appeals.

William D. Slease, chief disciplinary counsel of the Disciplin-
ary Board of the New Mexico Supreme Court, has been elected 
2016-2017 president of the National Organization of Bar Counsel. 
NOBC is a non-profit organization of legal professionals whose 
members enforce ethics rules that regulate the professional con-
duct of lawyers who practice law in the United States, Canada 
and Australia. Slease previously served as the president-elect, 
treasurer and secretary. 

In Memoriam
the founder of the Branch Law Firm, one of the oldest personal 
injury firms in New Mexico, and has been known for taking on 
challenging, complex and controversial cases involving personal 
injury, wrongful death, products liability, as well as catastrophic 
class actions and mass torts against pharmaceutical companies 
on a national and international basis. He was a board recognized 
Specialist as a civil trial advocate by the National Board of Trial 
Advocacy and the State of New Mexico. He has been certified as 
a Civil Trial Specialist since 1984; a Fellow in the International 
Academy of Trial Lawyers, a Diplomate in the American Board 
of Trial Advocates; and has served on their Board of Directors. 
He authored and contributed to numerous articles, books and 
speeches in the field of personal injury and spoken to trial attorney 
associations nationally. Named Baylor Law School Lawyer of the 
Year, Branch was also instrumental in shaping New Mexico law. 
In 1976 he was lead counsel in the land mark decision of Hicks v. 
The State of New Mexico which for the first time allowed injured 
individuals to recover damages for the wrongful conduct of the 
State. Branch also represented the State of New Mexico in litiga-
tion against the big tobacco companies. Recently, the Branch Law 
Firm argued successfully that the discovery rule should apply to 
the statute of limitations governing product liability and medi-
cal malpractice cases. One of Branch’s favorite roles was that of 
grandpa, or Poppi as his grandchildren called him. He took time 
from his busy schedule to go to his grandchildren’s plays, football 
games, lacrosse games, soccer games, basketball games, concerts, 
science fairs and many other events, too numerous to mention. 
Whenever one of his grandchildren came into the room, Turner’s 
face would light up with love and pride. He loved them with all 
his heart. Other than his family, his dogs and the law, Branch’s 
greatest love was the UNM Lobos. He was also part owner of 
KQTM (101.7 FM) the City’s ESPN Radio affiliate. In 2012, the 
Branches donated $1.5 million to the University of New Mexico 
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Editor’s Note: The contents of Hearsay and In Memoriam are submitted by members or derived from news clippings. Send announcements to notices@nmbar.org.

athletic department. The field is named in their honor. Branch 
defined success as giving it your very best at all times and letting 
others judge the results without paying attention to what the 
judges say one way or the other; but at all times keeping your eye 
on the objectives for and on behalf of the client. Unfortunately 
success is measured by the accumulation of wealth. If you’re doing 
well financially you’re successful. I don’t think this is a judge of 
success or not. I think success is being able to know you’ve given it 
your very best and looking in a rearview mirror of life and saying 
I did my best, that’s success.” Using that definition Branch was a 
success in every aspect of his life. To Branch, family meant a lot 

more than a relative by blood or marriage. It means the people 
who accept you no matter who you are, where there’s no hatred 
or judgment. The love of a family should be unconditional, and 
everyone should try their best to provide all they can for the people 
in their family, emotionally and financially. Family are the people 
that everyone deserves to feel secure, and comfortable with, even if 
they aren’t lucky enough to have that. From his immediate family, 
to his friends, colleagues and even strangers on the street corner, 
everyone was Turner Branch’s friend! His family numbered in the 
hundreds if not thousands. 

Atkinson & Kelsey, PA
 Best Lawyers in America: Virginia R. Dugan and Jon A. Feder.

Brownstein Hyatt Farber Schreck
  Best Lawyers in America: Eric Burris (product liability 

litigation-defendants).

Giddens, Gatton & Jacobus PC
  Best Lawyers in America: George “Dave” Giddens (bankruptcy 

and creditor/debtor rights, insolvency and reorganization law, 
commercial litigation).

Holland & Hart LLP
  Best Lawyers in America: Bradford C. Berge (litigation - en-

vironmental, natural resources law, personal injury litigation 
- defendants, product liability litigation – defendants), Mark 
F. Sheridan (litigation – antitrust) and Michael H. Feldewert 
(natural resources law, oil and gas law).

  Best Lawyers in America “Lawyer of the Year”: Bradford 
C. Berge (natural resources law, Santa Fe) and Michael H. 
Feldewert (oil and gas law, Santa Fe).

Jackson Lewis PC
  Best Lawyers in America: Danny W. Jarrett (employment 

law – management and labor law – management) and Victor 
P. Montoya (employment law – management).

Lewis Roca Rothgerber Christie LLP
  Best Lawyers in America: Jeffrey H. Albright (administra-

tive/regulatory law, communications law, environmental law 
and litigation-environmental), Dennis Jontz (commercial 
litigation, corporate law, litigation-real estate and real estate 
law) and Ross L. Crown (construction law and government 
contracts).

  Best Lawyers in America “Lawyers of the Year”: Jeffrey H. 
Albright (environmental law, Albuquerque) and Dennis Jontz 
(litigation-real estate, Albuquerque).

Hearsay
Miller Stratvert Law Firm
  Best Lawyers in America: Richard L. Alvidrez (environmental 

law, litigation–environmental), Seth V. Bingham (personal 
injury litigation-defendants), Timothy R. Briggs (workers’ 
compensation-employers), Gordon S. Little (banking and fi-
nance law, business organizations), Thomas R. Mack (medical 
malpractice law-defendants), Paula G. Maynes (employment 
law-management), Ranne B. Miller (personal injury litigation-
d) and James J. Widland (banking and finance law, corporate 
law, litigation-banking and finance).

  Best Lawyers in America “Lawyers of the Year”: Richard L. 
Alvidrez (litigation-environmental, Albuquerque), Seth V. 
Bingham (personal injury litigation-defendants, Albuqurque), 
Gordon S. Little (banking and finance, Albuquerque) and 
James J. Widland (litigation-banking and finance, Albuquer-
que).

Modrall, Sperling, Roehl, Harris & Sisk, PA
  Best Lawyers in America: Jennifer G. Anderson, Larry P. 

Ausherman, Martha G. Brown, Stuart R. Butzier, John R. 
Cooney, Earl E. DeBrine, Joan E. Drake, Timothy L. Fields, 
Paul M. Fish, Peter L. Franklin, Timothy C. Holm, James 
P. Houghton, Karen L. Kahn, George R. McFall, Margaret 
Lewis Meister, Arthur D. Melendres, Christopher P. Muir-
head, Megan T. Muirhead, Brian K. Nichols, Jennifer A. 
Noya, Maria O’Brien, James M. Parker, Roberta Cooper 
Ramo, Marjorie A. Rogers, Ruth M. Schifani, Lynn H. Slade, 
Walter E. Stern III, R. E. Thompson and Douglas R. Vadnais.

  Best Lawyers in America “Lawyer of the Year”: Arthur D. Me-
lendres (municipal law, Albuquerque), Douglas R. Vadnais 
(litigation-bankruptcy, Albuquerque), George R. McFall 
(education law, Albuquerque), Karen L. Kahn (employee 
benefits-ERISA law), Roberta Cooper Ramo (arbitration, 
Albuquerque) and Timothy L. Fields (railroad law, Albuquer-
que).

Pregenzer, Baysinger, Wideman & Sale, PC
  Best Lawyers in America: Nell Graham Sale (elder law and 

trusts and estates).
  Best Lawyers in America “Lawyers of the Year”: Nell Graham 

Sale (elder law, Albuquerque).

continued on page 9
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Joey D. Moya, Chief Clerk New Mexico Supreme Court  
PO Box 848 • Santa Fe, NM 87504-0848 • (505) 827-4860

Writs of Certiorari
As Updated by the Clerk of the New Mexico Supreme Court

Petitions for Writ of Certiorari Filed and Pending:
Date Petition Filed

No. 35,903 Las Cruces Medical v.  
Mikeska COA 33,836 05/20/16

No. 35,900 Lovato v. Wetsel 12-501 05/18/16
No. 35,898 Rodriguez v. State 12-501 05/18/16
No. 35,897 Schueller v. Schultz COA 34,598 05/17/16
No. 35,896 Johnston v. Martinez 12-501 05/16/16
No. 35,894 Griego v. Smith 12-501 05/13/16
No. 35,893 State v. Crutcher COA 34,207 05/12/16
No. 35,891 State v. Flores COA 35,070 05/11/16
No. 35,895 Caouette v. Martinez 12-501 05/06/16
No. 35,889 Ford v. Lytle 12-501 05/06/16
No. 35,886 State v. Otero COA 34,893 05/06/16
No. 35,885 Smith v. Johnson 12-501 05/06/16
No. 35,884 State v. Torres COA 34,894 05/06/16
No. 35,882 State v. Head COA 34,902 05/05/16
No. 35,880 Fierro v. Smith 12-501 05/04/16
No. 35,873 State v. Justin D. COA 34,858 05/02/16
No. 35,876 State v. Natalie W.P. COA 34,684 04/29/16
No. 35,870 State v. Maestas COA 33,191 04/29/16
No. 35,864 State v. Radosevich COA 33,282 04/28/16
No. 35,866 State v. Hoffman COA 34,414 04/27/16
No. 35,861 Morrisette v. State 12-501 04/27/16
No. 35,863 Maestas v. State 12-501 04/22/16
No. 35,857 State v. Foster COA 34,418/34,553 04/19/16
No. 35,858 Baca v.  

First Judicial District Court 12-501 04/18/16
No. 35,853 State v. Sena COA 33,889 04/15/16
No. 35,849 Blackwell v. Horton 12-501 04/08/16
No. 35,835 Pittman v. Smith 12-501 04/01/16
No. 35,828 Patscheck v. Wetzel 12-501 03/29/16
No. 35,825 Bodley v. Goodman COA 34,343 03/28/16
No. 35,822 Chavez v. Wrigley 12-501 03/24/16
No. 35,821 Pense v. Heredia 12-501 03/23/16
No. 35,814 Campos v. Garcia 12-501 03/16/16
No. 35,804 Jackson v. Wetzel 12-501 03/14/16
No. 35,803 Dunn v. Hatch 12-501 03/14/16
No. 35,802 Santillanes v. Smith 12-501 03/14/16
No. 35,771 State v. Garcia COA 33,425 02/24/16
No. 35,749 State v. Vargas COA 33,247 02/11/16
No. 35,748 State v. Vargas COA 33,247 02/11/16
No. 35,747 Sicre v. Perez 12-501 02/04/16
No. 35,746 Bradford v. Hatch 12-501 02/01/16
No. 35,722 James v. Smith 12-501 01/25/16
No. 35,711 Foster v. Lea County 12-501 01/25/16
No. 35,718 Garcia v. Franwer 12-501 01/19/16
No. 35,717 Castillo v. Franco 12-501 01/19/16
No. 35,702 Steiner v. State 12-501 01/12/16

No. 35,682 Peterson v. LeMaster 12-501 01/05/16
No. 35,677 Sanchez v. Mares 12-501 01/05/16
No. 35,669 Martin v. State 12-501 12/30/15
No. 35,665 Kading v. Lopez 12-501 12/29/15
No. 35,664 Martinez v. Franco 12-501 12/29/15
No. 35,657 Ira Janecka 12-501 12/28/15
No. 35,671 Riley v. Wrigley 12-501 12/21/15
No. 35,649 Miera v. Hatch 12-501 12/18/15
No. 35,641 Garcia v. Hatch Valley  

Public Schools COA 33,310 12/16/15
No. 35,661 Benjamin v. State 12-501 12/16/15
No. 35,654 Dimas v. Wrigley 12-501 12/11/15
No. 35,635 Robles v. State 12-501 12/10/15
No. 35,674 Bledsoe v. Martinez 12-501 12/09/15
No. 35,653 Pallares v. Martinez 12-501 12/09/15
No. 35,637 Lopez v. Frawner 12-501 12/07/15
No. 35,268 Saiz v. State 12-501 12/01/15
No. 35,522 Denham v. State 12-501 09/21/15
No. 35,495 Stengel v. Roark 12-501 08/21/15
No. 35,479 Johnson v. Hatch 12-501 08/17/15
No. 35,474 State v. Ross COA 33,966 08/17/15
No. 35,466 Garcia v. Wrigley 12-501 08/06/15
No. 35,422 State v. Johnson 12-501 07/17/15
No. 35,372 Martinez v. State 12-501 06/22/15
No. 35,370 Chavez v. Hatch 12-501 06/15/15
No. 35,353 Collins v. Garrett COA 34,368 06/12/15
No. 35,335 Chavez v. Hatch 12-501 06/03/15
No. 35,371 Pierce v. Nance 12-501 05/22/15
No. 35,266 Guy v. N.M. Dept. of  

Corrections 12-501 04/30/15
No. 35,261 Trujillo v. Hickson 12-501 04/23/15
No. 35,097 Marrah v. Swisstack 12-501 01/26/15
No. 35,099 Keller v. Horton 12-501 12/11/14
No. 34,937 Pittman v. N.M.  

Corrections Dept. 12-501 10/20/14
No. 34,932 Gonzales v. Sanchez 12-501 10/16/14
No. 34,907 Cantone v. Franco 12-501 09/11/14
No. 34,680 Wing v. Janecka 12-501 07/14/14
No. 34,775 State v. Merhege COA 32,461 06/19/14
No. 34,706 Camacho v. Sanchez 12-501 05/13/14
No. 34,563 Benavidez v. State 12-501 02/25/14
No. 34,303 Gutierrez v. State 12-501 07/30/13
No. 34,067 Gutierrez v. Williams 12-501 03/14/13
No. 33,868 Burdex v. Bravo 12-501 11/28/12
No. 33,819 Chavez v. State 12-501 10/29/12
No. 33,867 Roche v. Janecka 12-501 09/28/12
No. 33,539 Contreras v. State 12-501 07/12/12
No. 33,630 Utley v. State 12-501 06/07/12

Effective May 20, 2016
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Writs of Certiorari
Certiorari Granted but Not Yet Submitted to the Court:

(Parties preparing briefs)  Date Writ Issued
No. 34,363 Pielhau v. State Farm COA 31,899 11/15/13
No. 35,063 State v. Carroll COA 32,909 01/26/15
No. 35,121 State v. Chakerian COA 32,872 05/11/15
No. 35,116 State v. Martinez COA 32,516 05/11/15
No. 35,279 Gila Resource v. N.M. Water Quality Control  

Comm. COA 33,238/33,237/33,245 07/13/15
No. 35,289 NMAG v. N.M. Water Quality Control  

Comm. COA 33,238/33,237/33,245 07/13/15
No. 35,290 Olson v. N.M. Water Quality Control  

Comm. COA 33,238/33,237/33,245 07/13/15
No. 35,318 State v. Dunn COA 34,273 08/07/15
No. 35,278 Smith v. Frawner 12-501 08/26/15
No. 35,427 State v.  

Mercer-Smith COA 31,941/28,294 08/26/15
No. 35,446 State Engineer v.  

Diamond K Bar Ranch COA 34,103 08/26/15
No. 35,451 State v. Garcia COA 33,249 08/26/15
No. 35,499 Romero v.  

Ladlow Transit Services COA 33,032 09/25/15
No. 35,437 State v. Tafoya COA 34,218 09/25/15
No. 35,515 Saenz v.  

Ranack Constructors COA 32,373 10/23/16
No. 35,614 State v. Chavez COA 33,084 01/19/16
No. 35,609 Castro-Montanez v.  

Milk-N-Atural COA 34,772 01/19/16
No. 35,512 Phoenix Funding v.  

Aurora Loan Services COA 33,211 01/19/16
No. 34,790 Venie v. Velasquez COA 33,427 01/19/16
No. 35,680 State v. Reed COA 33,426 02/05/16
No. 35,751 State v. Begay COA 33,588 03/25/16

Certiorari Granted and Submitted to the Court:

(Submission Date = date of oral
argument or briefs-only submission) Submission Date
No. 34,093 Cordova v. Cline COA 30,546 01/15/14
No. 34,287 Hamaatsa v.  

Pueblo of San Felipe COA 31,297 03/26/14
No. 34,798 State v. Maestas COA 31,666 03/25/15
No. 34,630 State v. Ochoa COA 31,243 04/13/15
No. 34,789 Tran v. Bennett COA 32,677 04/13/15
No. 34,997 T.H. McElvain Oil & Gas v.  

Benson COA 32,666 08/24/15
No. 34,993 T.H. McElvain Oil & Gas v.  

Benson COA 32,666 08/24/15
No. 34,826 State v. Trammel COA 31,097 08/26/15
No. 34,866 State v. Yazzie COA 32,476 08/26/15
No. 35,035 State v. Stephenson COA 31,273 10/15/15
No. 35,478 Morris v. Brandenburg COA 33,630 10/26/15
No. 35,248 AFSCME Council 18 v.  

Bernalillo County Comm. COA 33,706 01/11/16
No. 35,255 State v. Tufts COA 33,419 01/13/16
No. 35,183 State v. Tapia COA 32,934 01/25/16
No. 35,101 Dalton v. Santander COA 33,136 02/17/16

No. 35,198 Noice v. BNSF COA 31,935 02/17/16
No. 35,249 Kipnis v. Jusbasche COA 33,821 02/29/16
No. 35,302 Cahn v. Berryman COA 33,087 02/29/16
No. 35,349 Phillips v. N.M. Taxation and  

Revenue Dept. COA 33,586 03/14/16
No. 35,148 El Castillo Retirement Residences v.  

Martinez COA 31,701 03/16/16
No. 35,386 State v. Cordova COA 32,820 03/28/16
No. 35,286 Flores v. Herrera COA 32,693/33,413 03/30/16
No. 35,395 State v. Bailey COA 32,521 03/30/16
No. 35,130 Progressive Ins. v. Vigil COA 32,171 03/30/16
No. 34,929 Freeman v. Love COA 32,542 04/13/16
No. 34,830 State v. Le Mier COA 33,493 04/25/16
No. 35,438 Rodriguez v. Brand West  

Dairy COA 33,104/33,675 04/27/16
No. 35,426 Rodriguez v. Brand West  

Dairy COA 33,675/33,104 04/27/16
No. 35,297 Montano v. Frezza COA 32,403 08/15/16
No. 35,214 Montano v. Frezza COA 32,403 08/15/16

Writ of Certiorari Quashed:

Date Order Filed
No. 33,930 State v. Rodriguez COA 30,938 05/03/16

Petition for Writ of Certiorari Denied:

Date Order Filed
No. 35,869 Shah v. Devasthali COA 34,096 05/19/16
No. 35,868 State v. Hoffman COA 34,414 05/19/16
No. 35,865 UN.M. Board of Regents v.  

Garcia COA 34,167 05/19/16
No. 35,862 Rodarte v.  

Presbyterian Insurance COA 33,127 05/19/16
No. 35,860 State v. Alvarado-Natera COA 34,944 05/16/16
No. 35,859 Faya A. v. CYFD COA 35,101 05/16/16
No. 35,851 State v. Carmona COA 35,851 05/11/16
No. 35,855 State v. Salazar COA 32,906 05/09/16
No. 35,854 State v. James COA 34,132 05/09/16
No. 35,852 State v. Cunningham COA 33,401 05/09/16
No. 35,848 State v. Vallejos COA 34,363 05/09/16
No. 35,634 Montano v. State 12-501 05/09/16
No. 35,612 Torrez v. Mulheron 12-501 05/09/16
No. 35,599 Tafoya v. Stewart 12-501 05/09/16
No. 35,845 Brotherton v. State COA 35,039 05/03/16
No. 35,839 State v. Linam COA 34,940 05/03/16
No. 35,838 State v. Nicholas G. COA 34,838 05/03/16
No. 35,833 Daigle v.  

Eldorado Community COA 34,819 05/03/16
No. 35,832 State v. Baxendale COA 33,934 05/03/16
No. 35,831 State v. Martinez COA 33,181 05/03/16
No. 35,830 Mesa Steel v. Dennis COA 34,546 05/03/16
No. 35,818 State v. Martinez COA 35,038 05/03/16
No. 35,712 State v. Nathan H. COA 34,320 05/03/16
No. 35,638 State v. Gutierrez COA 33,019 05/03/16
No. 34,777 State v. Dorais COA 32,235 05/03/16
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Opinions
As Updated by the Clerk of the New Mexico Court of Appeals

Mark Reynolds, Chief Clerk New Mexico Court of Appeals 
PO Box 2008 • Santa Fe, NM 87504-2008 • 505-827-4925

Effective August 26, 2016

Slip Opinions for Published Opinions may be read on the Court’s website:
http://coa.nmcourts.gov/documents/index.htm

Published Opinions

No.  33637 6th Jud Dist Luna CR-13-149, STATE v V GRANILLO (reverse and remand) 8/22/2016
No.  34588 12th Jud Dist Otero CV-09-172, D CHRISTOPHER v K OWENS (reverse and remand) 8/22/2016

Unpublished Opinions

No.  35483 6th Jud Dist Grant LR-15-8, STATE v R FULLER (affirm) 8/22/2016
No.  34294 11th Jud Dist McKinley LR-14-16, STATE v T BLAIR (reverse and remand) 8/23/2016
No.  34352 3rd Jud Dist Dona Ana DM-07-1056, J HINZO v L HINZO (reverse and remand) 8/25/2016
No.  35445 9th Jud Dist Curry CR-13-768, STATE v N LOPEZ (affirm) 8/25/2016
No.  35485 2nd Jud Dist Bernalillo CR-14-3696, STATE v D ABEYTA (affirm) 8/25/2016
No.  35591 2nd Jud Dist Bernalillo CR-12-5863, STATE v M TONEY (dismiss) 8/25/2016

http://coa.nmcourts.gov/documents/index.htm
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Telephone Changes

Ian Michael Alden
Law Offices of  
Brad D. Hall, LLC
320 Gold Avenue SW,  
Suite 1218
Albuquerque, NM 87102
505-255-6300
505-255-6323 (fax)
ian@bhallfirm.com

Kerri L. Allensworth
O’Brien & Padilla, PC
6000 Indian School Road NE, 
Suite 200
Albuquerque, NM 87110
505-883-8181
505-883-3232 (fax)
kallensworth@ 
obrienlawoffice.com

Sophia Jeannette Alonso
201 E. Washington Street, 
Suite 1600
Phoenix, AZ 85004
602-257-5232
salonso@steptoe.com

Andrea M. Antillon
223 N. Guadalupe Street #455
Santa Fe, NM 87501
505-249-3373
wytaxlaw@gmail.com

Barbara E. Bergman
James E. Rogers College of 
Law, University of Arizona
1201 E. Speedway Blvd.
Tucson, AZ 85721
520-621-3984
bbergman@email.arizona.edu

Laura Oropeza Bird
2121 SW Broadway, Suite 300
Portland, OR 97201
503-228-4185
503-228-8182 (fax)
lb-llc@live.com

Sarah A. Bond
4317 Glass Drive
Helena, MT 59602
406-444-2626
sabond1227@gmail.com

Juliane Lange Bradshaw
State Bar of New Mexico
PO Box 92860
5121 Masthead NE (87109)
Albuquerque, NM 87199
505-797-6000
505-797-6074 (fax)
jbradshaw@nmbar.org

D. Paul Branch
PO Box 224
Velarde, NM 87582
505-470-0789
dpbranch@msn.com

Ismael L. Camacho
Office of the Attorney General
111 Lomas Blvd. NW, Suite 300
Albuquerque, NM 87102
505-222-9032
icamacho@nmag.gov

Daisy Chaparro
Flores, Tawney & Acosta PC
1485 N. Main Street, Suite B
Las Cruces, NM 88001
575-222-1000
575-652-4752 (fax)
dchaparro@ftalawfirm.com

Dynette M. Cordova
Roybal-Mack Law, PC
1324 Sixth Street NW
Albuquerque, NM 87102
505-288-3500
505-288-3501 (fax)
dynette@roybalmacklaw.com

JoHanna C. Cox
5901-J Wyoming Blvd. NE 
PMB #251
500 Marquette Avenue NW, 
12th Floor (87102)
Albuquerque, NM 87109
505-503-4967
505-214-5674 (fax)
johanna@johannacoxlaw.com

John Grasty Crews II
U.S. Department of Justice
27991 Buena Vista Blvd.
Los Fresnos, TX 78566
956-547-1789
956-547-1782 (fax)
john.g.crews@usdoj.gov

Max Charles DeAzevedo
Los Alamos National  
Security LLC
PO Box 1663 MS A187
Los Alamos, NM 87545
505-665-0365
maxd@lanl.gov

Sarah E. Field
Law Offices of the Public 
Defender
300 Gossett Drive
Aztec, NM 87410
505-386-4060
505-334-7228 (fax)
sarah.field@lopdnm.us

Bette Michelle Fleishman
Pegasus Legal Services for 
Children
3201 Fourth Street NW
Albuquerque, NM 87107
505-244-1101
505-244-0060 (fax)
bette@pegasuslaw.org

Denise D. Fort
PO Box 2243
Santa Fe, NM 87504
505-238-8539
denisefort@msn.com

Lindsay K. Griffel
Houser & Allison, APC
111 Lomas Blvd. NW, Suite 205
Albuquerque, NM 87102
949-679-1111
949-679-1112
lgriffel@houser-law.com

Chad Gruber
United South Broadway  
Corporation
PO Box 25242
Albuquerque, NM 87125
505-349-3327
505-764-3005 (fax)
cgruber@ 
unitedsouthbroadway.org

Kathryn Grusauskas
N.M. Children, Youth and 
Families Department
1120 Paseo de Peralta
Santa Fe, NM 87501
505-500-7285
505-827-4474 (fax)
kathryn.grusauskas@state.
nm.us

Tonya Noonan Herring
N.M. Taxation and Revenue 
Department
PO Box 630
1100 S. St. Francis Drive,  
Suite 1100 (87505)
Santa Fe, NM 87504
505-827-2594
505-827-0684 (fax)
tonya.herring@state.nm.us

William Scott Jaworski
Jaworski Law
117 Bryn Mawr Drive SE
Albuquerque, NM 87106
505-585-1441
505-314-1307 (fax)
wsj@jaworskilaw.com

Kathleen R. La Plante
3222 Cherry Valley Drive
Fairfield, CA 94534
707-421-1197
kathleenlaplante48@gmail.com

Robert Lara
Roybal-Mack & Cordova
1990 E. Lohman Avenue, 
Suite 110
Las Cruces, NM 88001
505-288-3500
505-288-3501 (fax)
robert@roybalmacklaw.com

Paul M. Linnenburger
Rothstein, Donatelli, Hughes, 
Dahlstrom, Schoenburg  
& Bienvenu, LLP
PO Box 8180
1215 Paseo de Peralta (87501)
Santa Fe, NM 87504
505-988-8004
505-982-0307 (fax)
plinnenburger@rothsteinlaw.
com
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Clerk’s Certificates
Todd Alan Marquardt
Marquardt Law Firm, PC
2232 Lawrence Blvd.
Alamogordo, NM 88310
575-430-2353
575-437-3628 (fax)
todd@marquardtlawfirm.com

Diana Athena Martwick
N.M. Taxation and Revenue 
Department
PO Box 630
1100 S. St. Francis Drive,  
Suite 1100 (87505)
Santa Fe, NM 87504
(505) 827-9807
505-827-0684 (fax)
diana.martwick@state.nm.us

K.C. Goodwin Maxwell
Brown George Ross LLP
101 California Street,  
Suite 1225
San Francisco, CA 94111
415-391-7100
415-391-7198 (fax)
kmaxwell@bgrfirm.com

Susan M. McCormack
PNM Resources, Inc.
414 Silver Avenue SW
Albuquerque, NM 87102
505-241-4934
505-241-2338 (fax)
susan.mccormack@ 
pnmresources.com

James C. McKay
8116 E. Whispering Wind 
Drive
Scottsdale, AZ 85255
505-670-4938 (phone & fax)
jmckay5820@msn.com

Janet McL. McKay
Sommer, Udall, Sutin,  
Hardwick & Hyatt, PA
8116 E. Whispering Wind 
Drive
Scottsdale, AZ 85255
505-670-4938 (phone & fax)
janet@sommerudall.com

Theresa Montoya
Federal Bureau of Prisons
346 Marine Forces Drive
Grand Prairie, TX 75051
972-623-5916
tmontoya@bop.gov

Sara C. Navarrette
New Mexico Mutual
3900 Singer Blvd. NE
Albuquerque, NM 87109
800-788-8851
505-348-9833 (fax)
saran@newmexicomutual.com

James S. Plummer
Law Offices of the Public 
Defender
2395 N. Florida Avenue
Alamogordo, NM 88310
575-551-7209
james.plummer@lopdnm.us

Amina Linsley  
Quargnali-Diehl
U.S. Air Force
213 W. George Mason Road
Falls Church, VA 22046
202-286-8316
aminaqd@gmail.com

Stephen Douglas Ralph
New Mexico Supreme Court
PO Box 848
237 Don Gaspar Avenue 
(87501)
Santa Fe, NM 87504
505-827-4819 
505-827-4837 (fax)
supsdr@nmcourts.gov

John W. Rosenbloom
1231 Hawk Ridge Road
Lafayette, CO 80026
303-350-0210
xjrx@me.com

Carlos E. Ruvalcaba-Trejo
10737 Gateway West, Suite 300
El Paso, TX 79935
915-633-7135
ruvalcaba13@gmail.com

Brandon H. Sargent
U.S. Navy JAGC
1629 Brookes Avenue
San Diego, CA 92103
919-556-0828
brandon.h.sargent@gmail.com

Gregory M. Segura
G.M. Segura Law
PO Box 7537
Albuquerque, NM 87194
505-585-5291
gmseguralaw@gmail.com

Maria E. Touchet
Touchet Law Firm, PC
117 Richmond Drive SE,  
Suite A
Albuquerque, NM 87106
505-200-0590
505-717-2835 (fax)
mia@touchetlaw.com

Patrick F. Trujillo
New Mexico Association of 
Counties
111 Lomas Blvd. NW, Suite 424
Albuquerque, NM 87102
505-820-8147
505-338-1173
ptrujillo@nmcounties.org

Hans William Voss
PO Box 5774
Santa Fe, NM 87502
505-982-4348
844-982-4349 (fax)
hwv@hansvoss.online

William Zarr
Office of the City Attorney
PO Box 2248
One Civic Plaza NW (87102)
Albuquerque, NM 87103
505-768-4536
505-768-4525 (fax)
wzarr@cabq.gov

Philip D. Armour III
751 Shoreside Drive
Sacramento, CA 95831
505-670-9825
parmour3@yahoo.com

John J. Britt
2700 Green Ridge Street
Fort Worth, TX 76133
505-400-8003
johnjbritt@aol.com

Cassandra Joyce Brown
Weed Law Firm, LLC
157 Jemez Canyon Dam Road
Bernalillo, NM 87004
505-750-7583
505-771-3333 (fax)
cassandrajoycebrown@gmail.
com

Verlin Hughes Deerinwater
5400 E. Williams Blvd.,  
Apt. 4201
Tucson, AZ 85711
deerinwater@cox.net

Megan E. Dorsey
Law Offices of the Public 
Defender
301 N. Guadalupe Street, 
Suite 101
Santa Fe, NM 87501
505-395-2827
505-204-7063 (fax)
megan.dorsey@lopdnm.us

Shoshanah D. Epstein
Shoshanah Epstein Law, LLC
PO Box 2384
Santa Fe, NM 87504
505-379-5130
505-395-9263 (fax)
sho@qjslaw.com

Michael Mario Felix
Law Offices of Michael M. Felix
12631 E. Imperial Highway, 
Suite F-102
Santa Fe Springs, CA 90670
562-464-6934
562-406-2168 (fax)
michaelfelix@ 
entertainmentvisa.com

Amye Gayle Green
11605 Terra Bella Lane SE
Albuquerque, NM 87123
amyegaylegreen@gmail.com

Clint Jackson Hays
Law Office of Clint J. Hays
31441 Panther Drive
Bulverde, TX 78163
210-882-6490
chays1@gmail.com

Gbenoba Nwabueze Idah
4371 E. 49th Street
Vernon, CA 90058
gbenobaidah@gmail.com

Kristina N. John
31 E. Animas Village Lane
Durango, CO 81301
kristinajohn10@hotmail.com

Marin J. Kowal
1811 Lark Drive NE
Rio Rancho, NM 87144
757-739-6157
marinjmooberry@gmail.com

Hon. Michael E.  
Martinez (ret.)
4627 Cayetano Place NW
Albuquerque, NM 87120
mmartinez@cableone.net
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kim.a.mcgee@gmail.com
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mary.mcmahon09@yahoo.com

Heidi M. Struse
908 Princeton Drive SE
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hstruse@unm.edu

Robert C. Trenchard Jr.
Trenchard and Hoskins
6006 N. Mesa Street, Suite 704
El Paso, TX 79912
915-533-3827
915-533-3745 (fax)
bobtjr@yahoo.com

John W. Utton
Utton & Kery, PA
675 Alto Street
Santa Fe, NM 87501
505-699-1445
john@uttonkery.com

Heidi Maria Weber
Weber Law & Consulting
94 Federal Hill Road
Oxford, MA 01540
505-215-0027
508-987-9879 (fax)
heidiweber@mail.com

Justin A. Young
Office of the Second Judicial 
District Attorney
520 Lomas Blvd. NW
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ndowney@ 
sandovalcountynm.gov
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Office of the Attorney General
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Joey D. Moya, Chief Clerk New Mexico Supreme Court  
PO Box 848 • Santa Fe, NM 87504-0848 • (505) 827-4860

Recent Rule-Making Activity
As Updated by the Clerk of the New Mexico Supreme Court

Effective September 7, 2016

To view all pending proposed rule changes (comment period open or closed), visit the New Mexico Supreme Court’s  
website at http://nmsupremecourt.nmcourts.gov. To view recently approved rule changes, visit the New Mexico Compilation 

Commission’s website  at http://www.nmcompcomm.us.

Pending Proposed Rule Changes  
Open for Comment:

There are no proposed rule changes  
currently open for comment.

Recently Approved Rule Changes  
Since Release of 2016 NMRA:

Effective Date

Rules of Civil Procedure for the  
District Courts

Rule 1-079  Public inspection and sealing  
of court records 05/18/16

Rule 1-131  Notice of federal restriction on  
right to possess or receive a  
firearm or ammunition 05/18/16

Civil Forms

Form 4-940  Notice of federal restriction on  
right to possess or receive a  
firearm or ammunition 05/18/16

Rules of Criminal Procedure for the  
District Courts

Rule 5-123  Public inspection and sealing  
of court records 05/18/16

Rule 5-615  Notice of federal restriction on  
right to receive or possess a  
firearm or ammunition 05/18/16

Rules of Criminal Procedure for the  
Magistrate Courts

Rule 6-506 Time of commencement of trial 05/24/16

Rules of Criminal Procedure for the  
Metropolitan Courts

Rule 7-506 Time of commencement of trial 05/24/16

Rules of Procedure for the  
Municipal Courts

Rule 8-506 Time of commencement of trial 05/24/16

Criminal Forms

Form 9-515  Notice of federal restriction on  
right to possess or receive a  
firearm or ammunition 05/18/16

Children’s Court Rules and Forms

Rule 10-166  Public inspection and sealing  
of court records 05/18/16

Rule 10-171  Notice of federal restriction on  
right to receive or possess a  
firearm or ammunition 05/18/16

Form 10-604  Notice of federal restriction on  
right to possess or receive a  
firearm or ammunition 05/18/16

Second Judicial District  
Court Local Rules

LR2-400  Case management pilot  
program for criminal cases 02/02/16
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From the New Mexico Supreme Court and Court of Appeals

From the New Mexico Supreme Court

Opinion Number: 2016-NMSC-023

No. S-1-SC-34920 (filed June 16, 2016) 

IN THE MATTER OF JASON S. MONTCLARE, ESQUIRE
An Attorney Licensed to Practice Before 
the Courts of the State of New Mexico

PUBLIC CENSURE

Jane Gagne
Albuquerque, New Mexico

for Disciplinary Board

Jason S. Montclare
Alamogordo, New Mexico

Respondent

Opinion and Public Censure

Charles W. Daniels,  
Chief Justice

{1} Attorney Jason S. Montclare accepted 
a flat fee from a client in the form of real 
property and transferred a half interest in 
that property to his legal assistant before 
he had fully earned it, making him unable 
to return the unearned portion when he 
was later discharged before completion of 
the case. Montclare’s actions violated Rule 
16-105 NMRA, Rule 16-108 NMRA, and 
Rule 16-115 NMRA of our Rules of Profes-
sional Conduct. We write to issue a public 
censure and to clarify the rules pertaining 
to nonmonetary flat fees.
I. BACKGROUND
{2} Montclare agreed to represent Wolf-
gang Bohm, the complainant, in a child 
support enforcement action brought by 
the State of New Mexico Human Services 
Department (State) in which Bohm had 
been incarcerated for failure to appear. On 
April 12, 2013, Bohm retained Montclare’s 
services to obtain his release from jail and 
resolve the underlying child support action 
in exchange for a flat fee consisting of real 
property located at 101 Round Mountain, 
Bent, New Mexico. Bohm had transferred 
the property to Montclare on the preced-
ing day by special warranty deed, which 
Montclare immediately recorded with the 
office of the county clerk.
{3} Montclare commenced work on 
Bohm’s case and filed a motion for his im-
mediate release from custody. On May 8, 
2013, the State stipulated to Bohm’s release 
without communicating with Montclare. 

Bohm was released from jail the next day 
and asked Montclare to return the prop-
erty. Montclare refused, maintaining that 
he had earned it, and instead deeded half 
of the property to his office manager Tracy 
Perry as payment for her services.
{4} The Office of Disciplinary Counsel of 
the New Mexico Supreme Court Disci-
plinary Board brought an action against 
Montclare on November 26, 2013. Before 
any hearing, Montclare and Perry agreed 
to transfer the property back to Bohm, but 
they were unable to reach an agreement as 
to how Montclare would compensate Perry 
for her interest. The Hearing Committee 
of the Disciplinary Board held a hearing 
on the merits on April 15, 2014. On June 
3, 2014, the Hearing Committee issued 
its proposed conclusion that Montclare 
had violated Rule 16-105(A) by charging 
an unreasonable fee, Rule 16-108(A) by 
acquiring ownership of client property 
without complying with the requirements 
pertaining to conflicts of interest, and Rule 
16-115(A) and (E) by failing to hold cli-
ent property separate from his own. The 
Hearing Committee recommended that 
Montclare be suspended from the practice 
of law for six months followed by one year 
of supervised probation. Additionally, the 
Hearing Committee recommended that 
Montclare be ordered to make restitution 
to Bohm by deeding the entire property 
back to him or by paying him its appraised 
value.
{5} On June 24, 2014, counsel for the 
Disciplinary Board notified Montclare that 
the transfer of the property from Bohm 
to Montclare was not valid because the 
property was still in the name of Bohm’s 

deceased mother at the time, and conse-
quently the deed from Montclare to Perry 
might be void because Montclare did not 
have a valid property interest to transfer. 
Nevertheless, the Disciplinary Board asked 
that Montclare and Perry execute special 
warranty deeds and quitclaim deeds trans-
ferring any interest they might have in 
the property back to Bohm to resolve any 
possible cloud on the title that may have 
resulted from the invalid transfers. On 
September 10, 2014, disciplinary counsel 
filed a specification of charges against 
Montclare, alleging that by deeding a half 
interest in the property to Perry he had 
violated Rule 16-504 NMRA by improp-
erly splitting fees with a nonlawyer.
{6} On September 16, 2014, a Panel of the 
Disciplinary Board approved the Hearing 
Committee’s proposed findings of fact and 
conclusions of law on the earlier charges 
after briefing but without hearing oral 
argument. The Panel adopted the Hear-
ing Committee’s recommendation of a 
six-month suspension followed by one 
year of supervised probation and also 
recommended that Montclare be required 
to take any necessary steps to restore clear 
title to the property to Bohm or, if clear 
title could not be restored, to pay Bohm 
the fair market value of the property.
{7} Montclare requested review of the 
Panel’s decision by this Court on October 
2, 2014, arguing that disciplinary counsel 
had not proved he had the mental state 
that merited suspension and asking that 
the case be remanded to the Hearing 
Committee for reconsideration in light 
of the invalidity of the transfer that was 
discovered after the hearing. On Octo-
ber 17, 2014, Montclare also moved the 
Panel for a new hearing on the same basis. 
Disciplinary counsel responded that the 
Panel no longer had jurisdiction over 
the proceedings because Montclare had 
already requested review by this Court. 
The Panel did not rule on the motion for 
a new hearing.
{8} We heard argument in this case on 
February 4, 2015, but ordered the matter 
held in abeyance subject to Montclare 
commencing fee arbitration with Bohm 
and making arrangements to clear title to 
the property. Disciplinary counsel sug-
gested to Montclare that the additional 
allegations concerning fee-splitting could 
be resolved by consenting to discipline.
{9} On February 9, 2015, Montclare 
entered into a conditional agreement in 
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which he admitted to violating Rule 16-
504(A) by sharing legal fees with a nonlaw-
yer and consented to a formal reprimand. 
The Panel approved the consent agreement 
on March 19, 2015. Montclare then sought 
to withdraw from the consent agreement, 
and on April 3, 2015, he petitioned this 
Court for a hearing in the matter. This 
Court denied the petition.
{10} During this period, Bohm was 
attempting to sell the property but was 
unable to close the sale because he did not 
yet have clear title. Montclare subsequently 
quitclaimed his interest in the property to 
Bohm and attempted to reach an agree-
ment with Perry to purchase her half 
interest in the property so that he could 
deed it back to Bohm, but he did not have 
the funds to pay the price Perry requested. 
Despite repeated extensions of time and 
admonitions from disciplinary counsel to 
make arrangements to purchase Perry’s 
interest, Montclare still failed to do so.
{11} On September 25, 2015, disciplinary 
counsel moved this Court for an order to 
show cause as to why Montclare should 
not be held in contempt for violating the 
February 4, 2015, order by failing to take 
action to clear title to the property. The 
pending sale of the property was terminat-
ed due to the cloud on the title, and Bohm 
refused to participate in fee arbitration.
{12} After oral argument, we declined to 
hold Montclare in contempt but adopted the 
findings and conclusions of the Disciplinary 
Board Panel regarding the underlying viola-
tions of our Rules of Professional Conduct. 
We ordered that Montclare receive a public 
censure and be suspended from the practice 
of law for a period of six months, which 
suspension would be deferred on the condi-
tion that he purchase Perry’s interest in the 
property on or before February 8, 2016, so 
as to return clear title to Bohm. The order 
specified that upon Montclare’s delivery of 
full payment to Perry, disciplinary counsel 
would make arrangements to obtain and de-
liver a quitclaim deed from Perry renounc-
ing her interest in the property. Montclare 
was also ordered to attend an ethics CLE 
and pay the costs of the disciplinary pro-
ceedings. This opinion serves as his public 
censure and shall be published in the State 
Bar of New Mexico Bar Bulletin.
II. DISCUSSION
{13} In reviewing disciplinary proceed-
ings, we defer to the Hearing Committee 
on factual matters but review legal conclu-
sions and recommendations for discipline 
de novo. In re Yalkut, 2008-NMSC-009,  
¶ 16, 143 N.M. 387, 176 P.3d 1119.

{14} “A lawyer shall not make an agree-
ment for, charge or collect an unreasonable 
fee.” Rule 16-105(A). “[N]on-refundable 
unearned fees are unreasonable.” Yalkut, 
2008-NMSC-009, ¶ 26. A flat fee for future 
legal services is not prohibited, but it can-
not be considered as earned when paid and 
must be held in trust until earned. See id. 
Additionally, “lawyers must inform their 
new clients of the basis upon which they 
will compute the amount of fee earned . . . 
and maintain records that will enable them 
to determine the ongoing status of the fee, 
even when the fee arrangement is for a flat 
fee.” Id. (omission in original) (internal 
quotation marks and citation omitted). An 
attorney who is discharged is only entitled 
to recover the reasonable value of services 
rendered prior to the discharge, even if 
the agreement was for a flat fee and the 
discharge is without cause. Guest v. Allstate 
Ins. Co., 2010-NMSC-047, ¶¶ 49, 51, 149 
N.M. 74, 244 P.3d 342. Upon termination, 
an attorney must refund to the client “any 
advance payment of fee or expense that 
has not been earned or incurred.” Rule 
16-116(D) NMRA.
{15} Montclare did present billing re-
cords to the Hearing Committee show-
ing the time he spent on the case and 
calculating the fee he maintained he had 
earned. The Committee found that these 
calculations were not credible and con-
sequently that Montclare had not earned 
the full value of the property. We defer to 
these findings and conclude that, because 
Montclare did not earn the full value of the 
property before transferring an interest to 
Perry and thereby making it nonrefund-
able, the property was an unreasonable fee 
in violation of Rule 16-105(A).
{16} We clarify that the acceptance of a 
flat fee in the form of real property is not in 
itself contrary to our Rules of Professional 
Conduct. An attorney may accept a non-
monetary fee, but regardless of the form it 
takes any fee must be reasonable and must 
be refundable until it is fully earned.
{17} Additionally, an attorney must mini-
mize any potential conflict of interest with 
a client by ensuring that

(1) the [terms of a nonmon-
etary fee agreement] are fair and 
reasonable to the client and are 
fully disclosed and transmitted 
in writing in a manner that can 
be reasonably understood by the 
client;
(2) the client is advised in 
writing of the desirability of 
seeking and is given a reasonable 

opportunity to seek the advice of 
independent legal counsel on the 
transaction; and
(3) the client gives informed 
consent, in a writing signed by 
the client, to the essential terms 
of the transaction and the lawyer’s 
role in the transaction, including 
whether the lawyer is represent-
ing the client in the transaction.

Rule 16-108(A).
{18} Montclare argued that it was Bohm’s 
idea to use the property to pay for legal 
services and that he was doing Bohm a 
favor by accepting the offered real estate 
because other attorneys had declined the 
case and Bohm would otherwise have been 
without representation. Regardless of the 
truth or accuracy of Montclare’s assertions, 
they do not relieve him of his responsi-
bilities to properly advise his client and to 
ensure that the terms of any transaction 
are fair and fully disclosed. Attorneys often 
contract with clients in difficult situations 
because it is precisely those circumstances 
that give rise to the need for an attorney. 
But our Rules of Professional Conduct 
prevent attorneys from taking advantage 
of any such desperation to the detriment of 
the client. Rule 16-108 “was promulgated 
to ensure that transactions between clients 
and attorneys remain fair and reasonable 
and to ensure that attorneys do not exer-
cise an unfair advantage over their clients.” 
Guest v. Allstate Ins. Co., 2009-NMCA-037, 
¶ 23, 145 N.M. 797, 205 P.3d 844, reversed 
on other grounds by Guest v. Allstate Ins. 
Co., 2010-NMSC-047, ¶ 72. By agreeing to 
accept Bohm’s property without advising 
him to seek independent counsel, without 
obtaining his informed consent, or without 
ensuring that the terms of the transaction 
were fair and reasonable to Bohm, Mont-
clare violated Rule 16-108(A).
{19} Finally, after agreeing to accept 
the property as a fee, Montclare failed to 
properly safeguard it until he had earned 
its full value. Any retainer or flat fee not yet 
earned must be safely kept and held in trust 
for the client, separately from the lawyer’s 
own property. Rule 16-115. Money that 
belongs to a client must be deposited in a 
separate trust account and withdrawn only 
as fees are earned or expenses are incurred. 
Rule 16-115(A), (C). Our rules are not so 
specific regarding nonmonetary property, 
but it must be identified as belonging to the 
client, safeguarded, and promptly returned 
when the client is so entitled. Rule 16-
115(A), (D). One way to accomplish this 
when a fee takes the form of real property 
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would be to have the deed held in escrow 
by a neutral, third party until the attorney 
has earned the full value of the property. 
But it would not necessarily be an ethi-
cal violation to transfer the title into the 
attorney’s name and record the transfer, 
even though the attorney is not yet entitled 
to ownership of the property, because in 
the absence of a third-party escrow these 
steps might be necessary to properly safe-
guard both attorney and client interests 
in the title. There would have been no 
violation if Montclare had transferred 
and recorded the deed but had safely kept 
it and had promptly transferred it back 

to Bohm when asked. When Montclare 
instead refused to return the property and 
transferred a half interest to Perry, making 
him unable to return it to Bohm without 
securing Perry’s cooperation, Montclare 
violated Rule 16-115(A), (D).
III. CONCLUSION
{20} We issue this public censure as a 
consequence of Montclare’s actions in ac-
cepting a flat fee and transferring a portion 
of that fee to a third party before he had 
earned it so that he was unable to refund 
the unearned portion when requested as 
is required by our Rules of Professional 
Conduct. Because Montclare has since 

made the required payments and filed 
the necessary documents to transfer all 
interest in the property back to his former 
client, we do not impose the previously 
deferred six-month suspension.
{21} IT IS SO ORDERED.

CHARLES W. DANIELS, Chief Justice

WE CONCUR:
PETRA JIMENEZ MAES, Justice
EDWARD L. CHÁVEZ, Justice
BARBARA J. VIGIL, Justice
JUDITH K. NAKAMURA, Justice
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Opinion

Jonathan B. Sutin, Judge
{1} This case pits a subdivision association 
against several subdivision residents who 
keep hens as pets. The dispute is over a sub-
division covenant that disallows “animals, 
birds, or poultry” on residents’ lots unless 
kept as “recognized household pets.” The 
subdivision association sued the defendant 
hen owners to rid their properties of hens. 
The defendants (the owners) claimed that 
their hens met the recognized household 
pet exception. On motions for summary 
judgment, the district court agreed with the 
subdivision association and required the 
owners to remove their hens from their lots. 
In this Opinion, we at times refer to “chick-
ens” and to “hens” but we also use “poultry,” 
because “poultry” appears in Section 11 
of the subdivision covenants and because 
the parties concentrate on using “poultry” 
in their briefs. We hold that the restrictive 
covenant does not disallow the owners from 
keeping hens that are recognized as house-
hold pets and that the district court erred in 
requiring the owners to remove the hens.

BACKGROUND
{2} Eldorado at Santa Fe Subdivision is a 
residential development located in Santa Fe 
County, New Mexico, and was established 
in 1972 with protective covenants. The 1972 
covenants stated that their purpose “is to 
perpetuate . . . the rich qualities peculiar to 
the pastoral environment for the benefit of 
all who acquire property within the Eldo-
rado Ranch.” The original 1972 covenants 
were replaced in 1996 by amended and re-
stated protective covenants (hereinafter, the 
covenants) following a covenant election in 
1995. The covenants state that their pur-
pose, among other purposes, is to provide 
“an attractive rural setting for residential 
neighborhoods and home sites” and to en-
courage “individual expression consistent 
with the historical traditions of the region.” 
The plaintiff here, Eldorado Community 
Improvement Association, Inc. (the as-
sociation), has many subdivision-related 
administrative tasks, not the least of which 
is to enforce violations of the covenants.
{3} At issue in this case is Section 11 of the 
covenants, which reads:

Household pets. No animals, 
birds[,] or poultry shall be kept 

or maintained on any lot, except 
recognized household pets which 
may be kept thereon in reason-
able numbers as pets for the 
pleasure and use of the occupants 
but not for any commercial use or 
purpose. It is forbidden to permit 
dogs to run at large in Eldorado. 
At all times, dogs must be kept, 
restrained[,] and controlled by 
their owners in the manner de-
scribed in the Santa Fe County 
Animal Control Ordinance. A 
maximum of two horses may be 
kept on any lot which has an area 
in excess of three acres and which 
has been properly designated, 
pursuant to these covenants, as 
a horse area on any recorded 
subdivision map or by majority 
vote of the Board of Directors. 
A stable for such horses may be 
erected upon such lot.1

No other section in the covenants has any 
direct bearing on keeping animals, birds, 
or poultry on residential lots.
{4} Section 11 forbids residential lot own-
ers from keeping poultry on residential 
lots in the subdivision. At the same time, 
Section 11 provides an exception that 
permits poultry as well as animals or birds 
to be kept on residential lots under certain 
conditions, namely, as long as the poultry 
are “recognized household pets . . . for the 
pleasure and use of the occupants[,]” kept 
on the lot in reasonable numbers, and “not 
[kept] for any commercial use or purpose.” 
There exists no issue here as to number of 
hens or as to commercial use or purpose. 
Nothing in Section 11 gives free reign to 
expansive poultry operations and no issue 
exists as to any such use here.
{5} Both sides filed motions for sum-
mary judgment. Neither side argued that 
genuine issues of material fact existed that 
would preclude summary judgment. The 
district court determined that “[t]he terms 
‘recognized household pets’ are not de-
fined in the covenants and are not clear on 
their face[,]” in part because “[a] substan-
tial number of homeowners and persons 
associated with the Eldorado Subdivision 
have disagreed for years about the meaning 
of the covenant language in issue.” As to 
interpreting the critical, ambiguous words, 

 1 The pertinent 1972 covenant provision regarding pets reads: “No animals, birds[,] or poultry shall be kept or maintained on any 
lot, except recognized household pets which may be kept thereon in reasonable numbers as pets for pleasure and use of the occupants 
but not for any commercial use or purpose. Notwithstanding the foregoing, a maximum of two horses may be kept on any lot which 
has an area in excess of three acres and which may be designated by [Eldorado at Santa Fe, Inc.] as a horse area, and a stable for such 
horses may be erected upon such lot.”
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the district court determined that chickens 
were not recognized household pets and 
could not be kept or maintained on any lot 
in the subdivision. The court granted the 
association’s motion and ordered the own-
ers to remove their chickens from their 
properties. The owners appeal. More facts 
will appear in the discussion that follows.
DISCUSSION
Standard of Review
{6} Because there exists no genuine issue 
of material fact, by agreement of the parties 
and determination by the district court, we 
are relieved of a burden of concern about 
the existence of such an issue. “Interpreta-
tion of language in a restrictive covenant is 
a question of law that we review de novo.” 
Estates at Desert Ridge Trails Homeowners’ 
Ass’n v. Vazquez, 2013-NMCA-051, ¶ 11, 
300 P.3d 736; Heltman v. Catanach, 2010-
NMCA-016, ¶  5, 148 N.M. 67, 229 P.3d 
1239.
Definitions
{7} Because the issues in this case focus 
on the meaning of certain covenant terms, 
we begin with definitions. A “bird” is “any 
of a class . . . of warm-blooded vertebrates 
distinguished by having the body more 
or less completely covered with feathers 
and the forelimbs modified as wings.” 
Merriam-Webster’s Collegiate Dictionary 
125 (11th ed. 2005). A “chicken” is a “com-
mon domestic fowl[.]” Id. at 213; Oxford 
Dictionaries, www.oxforddictionaries.
com/us/definition/american_ english/
chicken (“A domestic fowl kept for its 
eggs or meat[.]”). A “hen” is “a female 
chicken[.]” Merriam-Webster’s Collegiate 
Dictionary 580; Oxford Dictionaries, www.
oxforddictionaries.com/us/definition/ 
american_english/hen (“A female bird, 
especially of a domestic fowl.”). A “fowl” is 
a “bird of any kind[.]” Merriam-Webster’s 
Collegiate Dictionary 495; Oxford Dic-
tionaries, www.oxforddictionaries.com/
us/definition/american_english/fowl (“A 
gallinaceous bird kept chiefly for its eggs 
and flesh[.]”). Chickens are poultry. See 
Merriam-Webster’s Collegiate Dictionary 
972. “Poultry” are “domesticated birds 
kept for eggs or meat[.]” Id.; Oxford Dic-
tionaries, www.oxforddictionaries.com/
us/definition/ american_english/poultry 
(defining “poultry” as “[d]omestic fowl, 
such as chickens, turkeys, ducks, and 
geese.”). Finally, “a domesticated animal 
kept for pleasure rather than utility” and 
“kept for companionship or pleasure” is 
a pet. Merriam-Webster’s Collegiate Dic-
tionary 926; Oxford Dictionaries, www.
oxforddictionaries.com/us/ definition/

american_english/pet (defining “pet” as 
“[a] domestic or tamed animal kept for 
companionship or pleasure”). The parties 
do not spar much over what a “pet” is. The 
definitions do not state that pets cannot 
also have utility. For purposes here, hens 
kept as a source of eggs are poultry, and 
hens also kept as a source of companion-
ship or pleasure can be a pet. It is mani-
festly unclear, however, what “recognized” 
means.
The District Court’s Decision
{8} We commend the district court for 
favoring the parties with a detailed letter 
decision that included procedural history, 
arguments, applicable law, legal analyses, 
evidence including historical facts, and the 
court’s analyses and interpretations and 
views about the covenants and the words 
in Section 11. It is from the court’s letter 
decision that the association primarily 
hinges its arguments.
{9} The district court cited our Supreme 
Court’s four unchanged rules for inter-
preting restrictive covenants set out in 
Hill v. Community of Damien of Molokai, 
1996-NMSC-008, ¶ 6, 121 N.M. 353, 911 
P.2d 861. “[I]f the language is unclear or 
ambiguous, [the appellate courts] will 
resolve the restrictive covenant in favor 
of the free enjoyment of the property and 
against restrictions.” Id. The appellate 
courts “must interpret the covenant rea-
sonably, but strictly, so as not to create an 
illogical, unnatural, or strained construc-
tion.” Id. We “will not read restrictions on 
the use and enjoyment of the land into the 
covenant by implication.” Id. We “must 
give words in the restrictive covenant 
their ordinary and intended meaning.” 
Id. These rules constitute “our four rules 
for construing restrictive covenants[.]” 
Sabatini v. Roybal, 2011-NMCA-086, 
¶ 13, 150 N.M. 478, 261 P.3d 1110. “Fail-
ure to apply the rules of construction [of 
restrictive covenants] is an error of law.” 
Id. ¶ 7.
{10} Although it explicitly acknowledged 
the four Hill rules of interpretation, the 
district court focused its attention on an 
analysis in Agua Fria Save the Open Space 
Ass’n v. Rowe, 2011-NMCA-054, 149 N.M. 
812, 255 P.3d 390, in which this Court 
held that “extrinsic evidence is admissible 
to explain or clarify, but not to vary or 
contradict, a restrictive covenant’s terms.” 
Id. ¶ 21. The district court stated that Agua 
Fria’s approach did not obligate the courts 
to apply the rule of strict construction in 
resolving a factual dispute regarding the 
restrictive covenant’s meaning.

{11} In the district court, relying on Agua 
Fria, the association focused on a view that 
the covenant language in question unam-
biguously set a community-wide standard 
as to what is a “recognized household 
pet”—meaning the standard must “come 
from the Eldorado community through 
the [d]emocratic process of amending 
the [c]ovenants[.]” Although, at the same 
time, the association broadened this stan-
dard to a “broader society” standard and 
offered testimony about the pet chicken 
trend nationally. The association alterna-
tively argued that if the district court found 
an ambiguity, the affidavits and evidence 
offered from individuals in the local and 
national community supported a finding 
that “a chicken is .  .  . not a recognized 
household pet” and that, although  
“[p]eople may like them [and] they want 
to have them as pets[,] . . . it doesn’t meet 
the standard in this community.”
{12} The district court ultimately agreed 
with the owners that the phrase “recog-
nized household pets” was not defined 
in the covenants and was unclear on its 
face. However, upon determining that the 
covenant was ambiguous, the district court 
looked to Agua Fria and in doing so went 
beyond our Supreme Court’s interpretative 
rules for determining restrictive covenant 
meaning. Agua Fria states that extrinsic 
evidence can be admitted to explain or 
clarify a restrictive covenant’s terms to 
obtain contextual understanding and 
holds that “a court may hear evidence of 
the circumstances surrounding the mak-
ing of the contract and any relevant usage 
of trade, course of dealing, and course of 
performance.” 2011-NMCA-054, ¶ 20 (in-
ternal quotation marks and citation omit-
ted). Agua Fria also states that the Supreme 
Court’s “rule of strict construction must be 
subordinate to the intention of the parties 
as reflected by the language of the whole 
instrument, the circumstances surround-
ing the transaction, and the purposes 
animating the restrictions” and that the 
rule favoring free enjoyment and against 
restrictions “cannot be applied to defeat 
the obvious purpose of the restrictions.” 
Id. ¶  18 (internal quotation marks and 
citation omitted). Agua Fria holds that, 
when interpreting restrictive covenants, 
“[t]he intent of the parties . . . govern[s].” 
Id. (internal quotation marks and citation 
omitted).
{13} To animate these additional rules of 
interpretation, Agua Fria, which addressed 
the propriety of a grant of summary judg-
ment, relied on a view that restrictive 
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covenants are contracts and are to be 
interpreted under the rules of contract 
interpretation set out in C.R. Anthony Co. 
v. Loretto Mall Partners, 1991-NMSC-070, 
¶¶ 12-18, 112 N.M. 504, 817 P.2d 238, and 
Mark V, Inc. v. Mellekas, 1993-NMSC-001, 
¶¶  9-13, 114 N.M. 778, 845 P.2d 1232. 
The Agua Fria Court felt free to consider 
extrinsic evidence to explain the purposes 
and contextual understanding underly-
ing restrictive covenants as though the 
covenants were a contract. Agua Fria, 
2011-NMCA-054, ¶¶  20-21. It felt free, 
then, to consider evidence surrounding 
the making of the contract and of any 
relevant usage of trade, course of dealing, 
and course of performance. Id. And the 
Agua Fria Court concluded that “the courts 
are not obligated to apply the rule of strict 
construction .  .  . regarding [a] restrictive 
covenant’s meaning.” Id. ¶ 21.
{14} The district court in the case now 
before us treated the covenants as a contract 
and called on the contract interpretation 
rules stated in Agua Fria, Mark V, and 
C.R. Anthony. In granting summary judg-
ment, the district court concluded that the 
owners’ interpretation of Section 11 was 
“inconsistent with the uniformity contem-
plated by the covenants” and would “create 
an illogical result[.]” The district court 
determined that the owners’ interpretation 
would “render the covenant meaningless” 
and was “inconsistent with the intent and 
purposes of the covenants when analyzed 
under the modern rule of construction 
and results in foreseeable illogical results 
when analyzed under the general rule of 
construction.” In addition, the district court 
expressed concern that “[c]onstruing the 
covenant to allow individual owners com-
plete freedom to designate any creature they 
want as a household pet would frustrate 
the purposes of the covenants and create a 
dangerous precedent leaving other property 
owners without [any] recourse (unless it 
was a nuisance under the covenants).” 
Furthermore, the court determined that 
the owners’ interpretation “would open the 
door to an unlimited multitude of different 
kinds of creatures being kept inside and 
outside of homes .  .  . without regulation 
or control under the covenants (except 
nuisances) leaving the other homeowners 
without recourse.” These determinations 
were significantly driven by the association’s 
extrinsic evidence offered to uncover the 
covenants’ original meaning.
The Evidence
{15} The district court considered the 
developer’s 1972 covenants and even 

considered the reputation of the subdivi-
sion in the 1970s and 1980s. It considered 
evidence that the association histori-
cally viewed the covenant not to permit 
chickens—a history, as explained by the 
court, that indicated that chickens had not 
been considered by the association as rec-
ognized household pets and that the asso-
ciation had historically taken enforcement 
action against individual owners who had 
chickens on their property. Also, according 
to the court, no historical evidence existed 
that chickens or other livestock had been 
contemplated by the developer or accepted 
by the association as allowable.
{16} The association’s evidence in ma-
jor part consisted of affidavits. William 
Donohue, who was general manager 
of the association beginning in 2006, 
provided an affidavit and documents 
relating to what the association’s “policy 
and practice” was and had been. He also 
reported on the association’s planning 
and enforcement activities, on its grants 
of variances, and on holding an election 
on proposed alternative covenant amend-
ments. Mark Conkling, who served as 
manager of the association from 1987 
to 1995, as a member of the association’s 
architectural committee, and as a mem-
ber of the association’s board of directors, 
also provided an affidavit. Conkling was 
one of the first home builders in the sub-
division and provided some information 
in his affidavit subject to valid hearsay, 
speculation, and lack of foundation ob-
jections.
{17} In the owners’ view, even were the 
foregoing extrinsic evidence allowable, any 
opinion of the current association board 
or past boards, any surmised intent of the 
original developer in 1972, any surmised 
intent of voters in 1995 apart from the 
language in the covenant, and any hearsay 
evidence presented by a subdivision home 
builder, constituted elusively speculative 
and fleeting evidence. Specifically, this 
evidence consisted of unreliable factors 
that were changeable at any given time due 
to changes in association membership and 
residential makeup and depending on who 
at any given time might be interpreting 
Section 11, with contrary views always 
present. According to the owners, even if 
allowable, the extrinsic evidence could not 
support an interpretation that Section 11 
flatly forbids hens.
{18} The association also presented an af-
fidavit of Dr. Kristy Pabilonia, an associate 
professor and diagnostic veterinarian at 
Colorado State University, and an expert 

in commercial poultry populations and 
backyard poultry flocks, both rural and ur-
ban. Dr. Pabilonia discussed disease found 
in flocks and opined as to the classification 
of backyard poultry flocks. She stated that 
“[p]oultry has not historically been con-
sidered ‘household pets,’ and traditional 
household pets, such as dogs and cats, 
are not regulated as agricultural animals 
by the USDA.” She further stated that her 
scientific surveys of owners of backyard 
poultry flocks showed that 86% main-
tained chickens as a source of food, meat, 
or eggs, and that 42% maintained chickens 
as pets, companions, or hobby animals. In 
addition, she stated that “keeping backyard 
poultry flocks for any purpose, including 
as a source of food, meat[,] or eggs, or as 
hobby animals, has become a significant 
phenomenon only within the past ten 
years [or] so, since the mid-2000s.” The 
district court concluded that “[t]his signifi-
cantly indicates that in broader society[,] 
chickens are not recognized as household 
pets by most.”
{19} The district court also found to 
be significant the vote in a subdivision-
sponsored election held in 2012, relating 
to two proposed changes to Section 11 
language, one allowing chickens and one 
not allowing chickens. Presumably based 
on the association arguments that by a vote 
of 55.4% to 44.6% the voting homeowners 
rejected the proposed covenant amend-
ment that would have specifically allowed 
chickens under the Section 11 definition of 
“household pets,” the court concluded that 
the voting homeowners of the subdivision 
voted not to include chickens within the 
meaning of “household pets” under the 
covenant language.
{20} The owners describe the election 
differently. In their view, the association’s ar-
guments fail because the covenants require 
that 50% plus one of all subdivision property 
owners had to vote in favor of an amend-
ment for it to be enacted. The owners show 
that of the total of subdivision property 
owners, only 35.07 % voted for a covenant 
that would expressly forbid hens; 29.99% 
voted for a covenant that would expressly 
allow residents to keep pet hens on their 
property; leaving 35.04% of the subdivi-
sion residents who did not vote. The vote 
was therefore insufficient under the cov-
enants for any amendment to be adopted, 
and the election left in place the original 
acknowledged ambiguity. Therefore, the 
owners argue that the election was an “ad 
hoc inconclusive opinion poll[]” having no 
bearing on covenant interpretation.
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The Covenant Must Be Construed to 
Favor the Owners
{21} The notions expressed in the cov-
enants of maintaining the “pastoral” and 
“rural” nature of the area and the histori-
cal traditions of the region would appear 
to lend themselves to allowing animals, 
birds, and poultry as recognized pets. If the 
Eldorado community did not want poultry 
because poultry were not recognized as 
household pets, it is reasonable to assume 
that the residents would have removed 
the language that anticipates and permits 
poultry as household pets. We do not think 
that it is reasonable to read the language 
of Section 11 to reflect an intent that the 
only way poultry could be “recognized” as 
household pets was if the association or a 
large number but less than a majority of 
lot owners recognized poultry as such.
{22} We agree with the district court that 
the covenant language was unclear and am-
biguous. Ambiguity is created when provi-
sions are reasonably and fairly susceptible 
to different constructions. Levenson v. Mo-
bley, 1987-NMSC-102, ¶ 7, 106 N.M. 399, 
744 P.2d 174. In light of the ambiguity, the 
district court should have applied the rea-
soning in Hill, which addressed a restrictive 
covenant governing use, not the reasoning 
in Agua Fria, which addressed an ambigu-
ity in a landowner’s ability to extinguish 
restrictive covenants under a saving clause 
in restrictive covenants. The ambiguity was 
not in any particular restrictive covenant 
as to use. We see no reasonable basis in the 
case presently before us on which to treat 
enforcement of the covenants governing 
the use of lots as a contract to be governed 
by the rules and approach used in Agua 
Fria. Hill, rather than Agua Fria, governs 
this case. The facts here and in Hill differ 
significantly from the facts in Agua Fria. 
Agua Fria did not resolve an ambiguity in 
a covenant governing use. And restrictive 
use covenants involve valuable property 
rights and extrinsic evidence should not 
provide the basis for interpretation of those 
covenants.
{23} In Agua Fria, the issue on appeal was 
whether, as a matter of law, the defendant 
developer had properly extinguished 
restrictive covenants on a tract of undevel-
oped land (the country club tract) pursu-
ant to a “saving clause.” 2011-NMCA-054, 
¶¶ 2-9. The plaintiff in Agua Fria argued 
that the extinguishment provision in the 
saving clause did not apply to the country 
club tract, and thus, the developer should 
not have been permitted to extinguish 
restrictive covenants. Id. ¶¶  9,  14. This 

Court ultimately determined that the 
saving clause was ambiguous as applied 
to the tract, id. ¶ 17, and then proceeded 
to analyze the saving clause pursuant to 
contract law. Id. ¶¶ 18-25. The Agua Fria 
opinion’s broad swath of contract interpre-
tation of ambiguous restrictive covenants 
could not have purposely been intended 
to apply to restricted land use. The extin-
guishment provision in the saving clause 
did not and was not intended to place 
any additional restrictions on the use of 
land. Agua Fria is therefore significantly 
distinguishable. To that end, we firmly side 
with a view that the meaning of ambiguous 
restrictive use provisions should be tested 
under the Hill qualifiers and not under 
contract interpretation rules.
{24} We suspect that the interpretive vari-
ances between Agua Fria and Hill stem from 
the types of issues that the parties sought 
to resolve. In Hill, our Supreme Court 
considered whether a group home consti-
tuted “residential use” of a property and 
whether the individuals in the group home 
were a “single family” as required by the 
restrictive use covenant. 1996-NMSC-008, 
¶¶ 7-21. The Court rightly held that, when 
ambiguous, covenants restricting the use 
of land should be resolved in favor of free 
use. Id. ¶ 6. In applying its test, the Court 
was able to fully resolve the issues in favor 
of the property owners. Id. ¶¶ 11, 21, 52. In 
Agua Fria, however, Hill’s test likely would 
not have fully resolved the matter because 
the dispute was not direct with regard to 
the use of land. Because the covenant at 
issue in Agua Fria dealt with a party’s abil-
ity to extinguish covenants, Hill’s factors 
regarding free enjoyment of the property 
and restrictions by implication would not 
have translated and would not have guided 
the Court in Agua Fria to a clear resolution. 
Here, application of the Hill factors alone 
can and does resolve the issue.
{25} Further, it is important to keep in 
mind that restrictive “covenants constitute 
valuable property rights of the owners of 
all lots in the tract.” Montoya v. Barreras, 
1970-NMSC-111, ¶ 12, 81 N.M. 749, 473 
P.2d 363. Reliance on restrictive covenants 
is a valuable property right. Wilcox v. 
Timberon Protective Ass’n, 1990-NMCA-
137, ¶ 42, 111 N.M. 478, 806 P.2d 1068, 
abrogated on other grounds by Agua Fria, 
2011-NMCA-054, ¶  22. Thus, the rules 
set out by our Supreme Court in Hill are 
controlling in the case before us. See Hill, 
1996-NMSC-008, ¶ 6. The Hill interpreta-
tive rules have been fully recognized by 
this Court. See Sabatini, 2011-NMCA-086, 

¶¶ 7-10; see also Wilcox, 1990-NMCA-137, 
¶ 18 (acknowledging a four-part test ap-
plies to restrictive covenants); cf. Mayer 
v. Smith, 2015-NMCA-060, ¶  17, 350 
P.3d 1191 (stating that “[t]his Court has 
established a distinction between contract 
interpretation and easement interpretation 
with regard to extrinsic evidence”).
{26} What the developer may have had 
in mind, how individual association 
members over time may have viewed the 
language, whether the association over 
time successfully enforced Section 11 
without court assistance, and any “com-
munity” or “broader society” sense of 
Section 11’s meaning, constitute fleeting 
and speculative proof of meaning in this 
case, as did that of Dr. Pabilonia regarding 
when the advent of chickens as pets may 
have emerged in contemporary society. 
Dr. Pabilonia actually confirmed that a 
substantial percentage of chicken owners 
keep chickens as pets.
{27} We therefore disagree that Sec-
tion 11 disallows hens that can be and 
are treated as pets. And we disagree that 
to allow hens as household pets creates 
or opens up any likely circumstances of 
ruination as expressed by the association 
and the district court that warrants an in-
terpretation that allowing the hens as pets 
could never have been intended at any time 
and under any circumstance. We are not 
persuaded that in permitting pet chickens 
“the sky will fall.” Such a Chicken Little-
esque view of possible results and calamity 
is not convincing. We also disagree with 
an interpretation that whether hens may 
be permitted depends on a majority vote 
of the members of the association or on 
a vote of some particular number below 
50% of voting lot owners. If the association 
or the lot owners of the subdivision want 
a different result, the lot owners must ef-
fectuate the change through the required 
covenant amendment election process set 
out in the covenants.
CONCLUSION
{28} Section 11 of the covenants cannot 
be enforced under the circumstances in 
this case to preclude the owners from 
keeping their hens as recognized house-
hold pets. We reverse the judgment of the 
district court.
{29} IT IS SO ORDERED.

JONATHAN B. SUTIN, Judge

WE CONCUR:
LINDA M. VANZI, Judge
J. MILES HANISEE, Judge
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Opinion

M. Monica Zamora, Judge
{1} Defendant, Jess Carpenter, appeals his 
conviction for involuntary manslaughter. 
Defendant argues that there is insufficient 
evidence to support the fourth element of 
the jury instruction given at trial—that he 
committed an unlawful act not amounting 
to a felony. Defendant also contends that 
the State’s failure to prove each element 
of involuntary manslaughter implicates 
his constitutional right to a jury trial. 
We conclude that the evidence, assessed 
against the elements of the charged crime, 
is sufficient to support Defendant’s invol-
untary manslaughter conviction and that 
Defendant was not denied his right to a 
jury trial. We affirm.
I.  FACTUAL AND PROCEDURAL 

BACKGROUND
{2} On the evening of May 20, 2011, De-
fendant and his friend, Joe Darras, were out 
drinking at three Artesia establishments. 
After leaving the third establishment, at 
approximately 1:30 a.m. on May 21, 2011, 
the men went to Defendant’s house. At 
some point between 1:30 a.m. and 2:00 
a.m., Defendant called 911 and reported 
that he shot his friend and that his gun had 
gone off accidentally. Eddy County Sheriff ’s 
deputies arrived at Defendant’s residence 
shortly after 2:00 a.m. Defendant told one 

deputy that he and Darras had a problem 
with someone at the bar and they were 
going to get their guns and take care of it, 
then the gun accidentally went off. Darras’ 
body was found in Defendant’s bedroom. 
He had been shot in the head.
{3} Defendant was taken into custody. His 
blood was drawn at approximately 5:46 
a.m. and his blood alcohol content was 
0.116 grams per milliliter. Defendant was 
charged with second degree murder, con-
trary to NMSA 1978, § 30-2-1(B) (1994), 
and negligent use of a deadly weapon, 
contrary to NMSA 1978, § 30-7-4(A)(2) 
(1993). The case proceeded to a jury trial.
A. Defendant’s Testimony at Trial
{4} Defendant testified that Darras had 
an altercation with someone at the last 
establishment the two visited and that on 
the way back to Defendant’s house, Darras 
was still upset about the incident and was 
going on and on about it. Both men were 
under the influence of alcohol. Defendant 
thought he could get Darras to drop the 
issue if Defendant got his guns and told 
Darras he would go back after the people 
from the bar. He expected Darras to tell 
him to forget about it. Defendant thought 
he could then lock the guns up.
{5} When Defendant and Darras arrived 
at Defendant’s house, Defendant got out of 
Darras’ truck, went into his bedroom, got a 
shotgun from his closet, and got a pistol from 
a dresser drawer. He placed the shotgun by 

his bed and the pistol in the back of his pants. 
As Darras came into the bedroom and asked 
Defendant what he was doing, Defendant 
decided he would toss the pistol on the bed 
so that he did not have it on him as Darras 
approached. As Defendant pulled the gun 
out of his pants, he heard a loud boom and 
saw that Darras had been shot in the head. 
Defendant tried to stop the bleeding and 
realized that Darras was not alive. Defendant 
called 911 and waited for police to arrive.
{6} Defendant admitted that he was familiar 
with firearms, that he had hunted with his 
family, and he had taken a gun safety course 
as a child. As an adult, Defendant practiced 
shooting and hunted. Defendant testified 
that on the night that Darras was killed, 
the pistol should not have fired unless the 
hammer was cocked back, and that to his 
knowledge he never cocked the hammer 
back. Defendant did admit that at some point 
as he removed the pistol from his pants, it 
must have been pointed toward Darras, since 
Darras was shot in the head. Defendant also 
admitted that his drinking had impaired his 
judgment and that he should not have been 
handling his guns that night.
B. Involuntary Manslaughter
{7} Under the provisions of NMSA 1978, 
Section 30-2-3(B) (1994), “involuntary 
manslaughter” is “the unlawful killing of 
a human being without malice .  .  . com-
mitted in the commission of an unlawful 
act not amounting to felony, or in the 
commission of a lawful act[,] which might 
produce death in an unlawful manner or 
without due caution and circumspection.” 
(Emphasis added.) The jury was instructed 
that in order to convict Defendant of invol-
untary manslaughter, it had to find beyond 
a reasonable doubt that:

1.  [D]efendant pointed a loaded 
pistol at . . . Darras while [De-
fendant] was under the influ-
ence of alcohol;

2.  [D]efendant should have 
known of the danger involved 
by pointing a loaded pistol at . . 
. Darras while [D]efendant was 
under the influence of alcohol; 

3.  [D]efendant acted with a will-
ful disregard for the safety of 
others;

4.  [D]efendant committed an 
unlawful act not amounting to 
a felony;

5.  [D]efendant’s act caused the 
death of . . . Darras; [and]

6.  This happened in New Mexico 
on or about the 21 day of May, 
2011.
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The involuntary manslaughter instruc-
tion given at trial tracks the uniform jury 
instruction on manslaughter but then 
added that fourth element not contained 
in UJI 14-231 NMRA. It is not clear from 
the record how this additional element 
was added to the instruction. However, 
Defendant did not object to it at trial.
{8} A jury found Defendant guilty of 
negligent use of a deadly weapon and in-
voluntary manslaughter, a lesser included 
offense of second degree murder. Prior to 
sentencing, the district court determined 
that Defendant’s conviction for negligent 
use of a deadly weapon was subsumed 
within his conviction for involuntary 
manslaughter and dismissed that charge. 
This appeal followed.
II. DISCUSSION
{9} On appeal Defendant argues that there 
was insufficient evidence to support an 
added fourth element to the involuntary 
manslaughter instruction. Defendant also 
asserts that affirming his conviction with 
this added element would violate his right 
to a trial by jury. We address these argu-
ments in turn.
A. Sufficiency of the Evidence
{10} “When reviewing a challenge to 
the sufficiency of the evidence, we must 
determine whether substantial evidence 
of either a direct or circumstantial nature 
exists to support a verdict of guilt beyond 
a reasonable doubt with respect to every 
element essential to a conviction.” State 
v. Cordova, 2016-NMCA-019, ¶ 16, 366 
P.3d 270 (internal quotation marks and 
citation omitted), cert. granted, 2015-NM-
CERT-008, __ P.3d __. “We must view the 
evidence in the light most favorable to the 
[s]tate, resolving all conflicts and indulg-
ing all permissible inferences in favor of 
the verdict.” State v. Reed, 2005-NMSC-
031, ¶ 14, 138 N.M. 365, 120 P.3d 447.
{11} Defendant argues that there was 
insufficient evidence to support the added 
element that he committed an unlawful act 
not amounting to a felony. We disagree. 
Defendant’s argument rests on the faulty 
premise that the added element is an es-
sential element of involuntary manslaugh-
ter. Defendant does not dispute that the 
evidence was sufficient for the remaining 
elements.
{12} After briefing was completed in this 
case, the United States Supreme Court 
decided the question of “how a court 
should assess a challenge to the sufficiency 
of the evidence in a criminal case when a 
jury instruction adds an element to the 
charged crime and the Government fails 

to object.” Musacchio v. United States, __ 
U.S. __, __, 136 S. Ct. 709, 713 (2016). In 
Musacchio the defendant was indicted 
under 18 U.S.C. § 1030(a)(2)(C) (2008), 
which provides that a person commits 
a crime when he “intentionally accesses 
a computer without authorization or 
exceeds authorized access,” and in do-
ing so “obtains . . . information from any 
protected computer.” Musacchio, __ U.S. at 
__, 136 S. Ct. at 713 (omission in original) 
(internal quotation marks and citation 
omitted). The Court noted that “[t]he  
statute thus provides two ways of commit-
ting the crime of improperly accessing a 
protected computer: (1) obtaining access 
without authorization; and (2) obtaining 
access with authorization but then using 
that access improperly.” Id.; see § 1030(e)
(6) (defining “exceeds authorized access” 
(internal quotation marks omitted)). The 
defendant was charged with conspiring to 
make unauthorized access to a computer. 
Musacchio, __ U.S. at __, 136 S. Ct. at 713.
{13} The proposed jury instructions 
identified the conspiracy count as involv-
ing unauthorized access to protected 
computers, and did not require the jury 
to find that the defendant also conspired 
to exceed authorized access to protected 
computers. Id. However, the trial court 
diverged from the indictment and the 
proposed instructions and instructed 
the jury “that § 1030(a)(2)(C) makes it a 
crime for a person to intentionally access 
a computer without authorization and 
exceed authorized access.” Musacchio, 136 
S. Ct. at 714 (internal quotation marks and 
citation omitted). The government did not 
object to the instruction. Id. A jury found 
the defendant guilty of conspiring to make 
unauthorized access to a computer. Id.
{14} The defendant challenged the suf-
ficiency of the evidence to support his 
conspiracy conviction. Id. at 713. The 
Supreme Court rejected the defendant’s 
argument that “the sufficiency of the 
evidence should be assessed against the 
erroneous jury instruction that included 
the additional element.” Id. at 714. The 
Court recognized that in reviewing for the 
sufficiency of the evidence, the reviewing 
court “makes a limited inquiry tailored 
to ensure that a defendant receives the 
minimum that due process requires: a 
‘meaningful opportunity to defend’ against 
the charge against him and a jury finding 
of guilt ‘beyond a reasonable doubt.’ ” Id. 
at 715 (citation omitted). “The reviewing 
court considers only the legal question 
whether, after viewing the evidence in the 

light most favorable to the prosecution, 
any rational trier of fact could have found 
the essential elements of the crime beyond 
a reasonable doubt.” Id. (internal quotation 
marks and citation omitted).
{15} The Court concluded that “the 
sufficiency of the evidence should be as-
sessed against the elements of the charged 
crime.” Id. at 713. “[I]f the jury instruction 
requires the jury to find [guilt on] those 
elements . . . beyond a reasonable doubt, 
the defendant has been accorded the 
procedure that this Court has required to 
protect the presumption of innocence.” Id. 
at 715 (internal quotation marks and cita-
tions omitted). In that case, the addition 
of an element by using the word “and” in 
the instruction rather than eliminating the 
option, as permissible by the statute’s use of 
the word “or,” did not make the additional 
element an essential element under the 
statute. Id. at 714. Thus, “[t]he Govern-
ment’s failure to introduce evidence of 
[the] additional element [did] not impli-
cate the principles that sufficiency review 
protects.” Id. at 715. We believe Musacchio 
is dispositive here.
{16} In the present case, Defendant does 
not dispute that he was properly charged 
with the statutory elements for involuntary 
manslaughter as a lesser included offense 
to second degree murder; that he was 
given a meaningful opportunity to defend 
himself against those charges; or that the 
evidence was sufficient to convict him 
of the statutory elements of involuntary 
manslaughter. See § 30-2-3(B) (defining 
“involuntary manslaughter” as “the un-
lawful killing of a human being without 
malice . . . committed in the commission 
of an unlawful act not amounting to 
felony, or in the commission of a lawful 
act[,] which might produce death in an 
unlawful manner or without due caution 
and circumspection.” (emphasis added)). 
For the reasons explained in Musacchio, 
we reject Defendant’s assertion that the 
statutory element added to the involuntary 
manslaughter instruction is an essential 
element under the statute.
{17} As a final matter, Defendant does not 
dispute that the State presented sufficient 
evidence to support the jury’s verdict. We 
agree. The evidence presented at trial was 
that Defendant was familiar with firearms 
and that on May 21, 2011, while Defendant 
handled a loaded firearm under the influ-
ence of alcohol the firearm discharged in 
the direction of Darras, who was hit in the 
head by the discharged bullet and killed. 
Based on this evidence, a reasonable jury 
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could have found the essential elements 
of involuntary manslaughter beyond a 
reasonable doubt.
B. Right to a Jury Trial
{18} Defendant argues that the State’s fail-
ure to present any evidence that he com-
mitted an unlawful act not amounting to a 
felony implicates his constitutional right to 
a jury trial. This argument, like Defendant’s 
sufficiency of the evidence challenge, relies 
on the added element in the given instruc-
tion—the commission of an unlawful act, 
not amounting to a felony—as an essential 
element of involuntary manslaughter. De-
fendant’s constitutional argument is also 
without merit.
{19} The Fourteenth Amendment re-
quires due process in criminal proceed-
ings involving state statutes, and together 
with the Sixth Amendment right to a trial 
by jury, entitles “a criminal defendant to 
a jury determination that he is guilty of 
every element of the crime with which he 
is charged, beyond a reasonable doubt.” 

Apprendi v. New Jersey, 530 U.S. 466, 477 
(2000) (alteration, internal quotation 
marks, and citation omitted).
{20} Thus, if a jury is instructed on the 
elements of the crime with which the 
defendant is charged, and the instruction 
requires the jury to find those elements 
beyond a reasonable doubt, “the defen-
dant has been accorded the procedure 
that this Court has required to protect the 
presumption of innocence.” Musacchio, 
136 S. Ct. at 715. Where an instruction 
includes all of the elements of the charged 
crime and an alternative element, the 
alternative element does not become an 
essential element simply because it is not 
identified as an alternative element in the 
given instruction. See id. We conclude 
that Defendant’s right to a jury trial under 
the federal constitution is not implicated 
under the circumstances of this case.
{21} To the extent Defendant broadly 
asserts that he may be entitled to greater 
protection under the New Mexico Con-

stitution, he provides this Court with no 
argument in support of this assertion, 
and for this reason we do not engage in a 
separate analysis to address his conviction 
under the New Mexico Constitution. See 
State v.Gonzales, 2011-NMCA-007, ¶ 19, 
149 N.M. 226, 247 P.3d 1111 (stating that 
this Court has no duty to review an argu-
ment that is not adequately developed); 
Headley v. Morgan Mgmt. Corp., 2005-
NMCA-045, ¶ 15, 137 N.M. 339, 110 P.3d 
1076 (same).
III. CONCLUSION
{22} For the foregoing reasons, we affirm 
Defendant’s conviction for involuntary 
manslaughter.
{23} IT IS SO ORDERED.

M. MONICA ZAMORA, Judge

WE CONCUR:
JAMES J. WECHSLER, Judge 
LINDA M. VANZI, Judge
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Classified
Positions

Litigator
The Albuquerque office of Brownstein Hyatt 
Farber Schreck, LLP is seeking a talented and 
ambitious litigator with 1-6 years of experience. 
Candidates should have a proven track record 
in legal research and drafting of pleadings, 
memos and briefs. Excellent academic perfor-
mance, strong writing and analytical skills, 
interpersonal skills and the ability to work in 
a team environment required. No search firms 
please. Please submit resume, transcripts, writ-
ing sample and professional references to Jamie 
Olberding, Director of Attorney Recruiting and 
Integration, at jolberding@bhfs.com. 

General Counsel
The Albuquerque Bernalillo County Water Util-
ity Authority is the largest water and sewer utility 
in New Mexico, serving some 600,000 people in 
the metro area. We are currently recruiting for 
General Counsel to perform complex executive 
and professional level work as legal advisor to the 
Water Authority Board, the Executive Director 
and upper management on all issues related to 
Water Authority operations. Applicants must 
have a Juris Doctorate Degree from an accred-
ited law school and ten (10) years of increasingly 
responsible professional experience practicing 
law, including trial experience and managerial 
or supervisory experience. Experience in the 
public sector with emphasis on federal, state and 
municipal law as it applies to the operation of a 
publicly owned utility is preferred. Membership 
in the New Mexico State Bar and ability to main-
tain membership is a condition of continued 
employment. Applicants must be able to obtain 
and maintain a valid New Mexico driver’s license 
and an Authority Operator Permit. In addition 
to the satisfaction you’ll get from exciting work 
in a great organization, Water Authority em-
ployees enjoy a competitive salary and benefits 
package. Health, dental and vision insurance are 
provided with the Water Authority paying 80% 
of the premium cost. In addition, new employees 
may elect to participate in one of two retirement 
plans. The state retirement plan (PERA) is a 
defined benefit plan that provides retirement 
income up to 90% of the average of your five 
highest years' salary. Retirement under PERA 
also guarantees you access to the retiree health 
care plan. Some new employees may be eligible 
to opt out of the PERA pension program and 
participate in a 401 Defined Contribution Plan, 
similar to 401(k) plans available in the private 
sector. Other benefits include generous paid sick 
and vacation leave, group term life insurance 
paid by the employer, deferred compensation 
programs, flex benefit plans, domestic partner 
benefits, employee assistance programs, wellness 
programs, gym discounts, career counseling, 
educational leave and tuition assistance, and 
training credit achievement. Salary $90,709 - 
$132,142 annually. The position closes September 
6, 2016 and applicants must apply on-line. For 
complete requirements and to apply online, visit 
www.abcwua.org/employment. EOE employer

Full-Time Staff Attorney
New Mexico Center on Law and Poverty 
(www.nmpovertylaw.org) seeks full-time staff 
attorney. Required: Law degree and license; 
three years of experience practicing law; ex-
cellent research, writing, and legal advocacy 
skills; ‘no-stone-unturned’ thoroughness 
and persistence; leadership; ability to be 
articulate and forceful in the face of power-
ful opposition; detail-orientation. Preferred: 
familiarity with poverty and civil rights law 
and advocacy; strong Spanish language skills. 
Varied, challenging, rewarding work. Good 
non-profit salary. Excellent benefits. Balanced 
work schedule. Apply in confidence by send-
ing resume and letter specifying how you meet 
each of the position reqs to hiringcommittee@
nmpovertylaw.org Please put your name in 
the subject line. EEOE

Associate
Plaintiffs’ law firm seeking associate capable 
of significant contribution to firm’s litiga-
tion cases. A minimum of three years civil 
litigation experience, including preparing 
complaints and discovery, executing discov-
ery (depositions, motions to compel, trial 
briefs, etc.) required. Must have actual jury 
trial experience. Recent graduates need not 
apply. Must be motivated, a self-starter, and 
dedicated team member. Must be capable 
of performing referenced duties without 
daily supervision. Must be willing to do leg 
work, including site inspections, witness 
interviews, etc. Frequent travel, both in and 
out of state, will be mandatory. Bilingual 
(Spanish) strongly preferred. Candidate 
would work as first chair in personal injury 
cases from small claims to claims in excess 
of $1 million. Candidate must be enthusiastic 
and competent second chair in larger, more 
complex cases. Salary commensurate with 
experience. This position is based out of our 
Albuquerque office. If you are interested in 
this opportunity, please email a resume to 
abqlawyer505@gmail.com.

Assistant General Counsel -  
Lawyer Advanced (NMDOT)
The New Mexico Department of Transporta-
tion is recruiting to fill a Lawyer Advanced 
position. The position provides representa-
tion of the Department in construction 
claims and litigation in state and federal 
court, in construction and procurement-
related administrative hearings, and in other 
practice areas as assigned by the General 
Counsel. Experience in construction litiga-
tion, governmental entity defense litigation 
or representation in complex civil litigation 
matters is highly desirable. Experience in 
environmental law, public works procure-
ment or financing or transportation planning 
would be useful. The requirements for the 
position are a Juris Doctor Law degree from 
an accredited law school, a current license 
as a New Mexico attorney in good standing 
and a minimum of five (5) years of experience 
practicing law, of which three (3) years must 
be in litigation. The position is a Pay Band 80, 
annual salary range from $44,782 to $77,917 
depending on qualifications and experience. 
All state benefits will apply. Overnight travel 
throughout the state, good standing with 
the New Mexico State Bar and a valid New 
Mexico driver’s license are required. We offer 
the selected applicant a pleasant environment, 
supportive colleagues and dedicated support 
staff. Working conditions: Primarily in an 
office or courtroom setting with occasional 
high pressure situations. Interested persons 
must submit an on-line application through 
the State Personnel Office website at http://
www.spo.state.nm.us/, no later than the appli-
cable closing date posted by State Personnel. 
Additionally, please submit a copy of your 
resume, transcripts and bar card to Shannell 
Montoya, Human Resources Division, New 
Mexico Department of Transportation, lo-
cated at 1120 Cerrillos Road, Room 135, P.O. 
Box 1149, Santa Fe, New Mexico 87504. The 
New Mexico Department of Transportation 
is an equal opportunity employer. 

Experienced Attorney
Cordell & Cordell, P.C., a domestic litigation 
firm with over100 offices across 31 states, is 
currently seeking an experienced attorney for 
an immediate opening in its office in Albu-
querque, NM. The candidate must be licensed 
to practice law in the state of New Mexico, 
have minimum of 3 years of litigation experi-
ence with 1st chair family law preferred. The 
position offers 100% employer paid premiums 
including medical, dental, short-term disabil-
ity, long-term disability, and life insurance, 
as well as 401K and wellness plan. This is a 
wonderful opportunity to be part of a grow-
ing firm with offices throughout the United 
States. To be considered for this opportunity 
please email your resume to Hamilton Hin-
ton at hhinton@cordelllaw.com

Associate Attorney 
Swaim & Danner, P.C., a transactional firm 
in Albuquerque, is seeking an experienced 
Elder Law Attorney to join its team of highly 
skilled attorneys. Having an LLM in Elder 
Law may substitute for relevant experience. 
Swaim & Danner, P.C. is a Martindale-
Hubble A-V rated law firm with a substantial 
Estate Planning, Taxation, and Business 
Transactions practice. The firm offers a very 
competitive compensation package, includ-
ing excellent benefits and opportunity for 
expedited partnership track advancement for 
exceptional associates. Interested applicants 
should submit their résumé, a writing sample 
and three professional references to: matt@
estateplannersnm.com 

mailto:jolberding@bhfs.com
http://www.abcwua.org/employment
http://www.nmpovertylaw.org
mailto:abqlawyer505@gmail.com
http://www.spo.state.nm.us/
http://www.spo.state.nm.us/
mailto:hhinton@cordelllaw.com
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13th Judicial District Attorney
Assistant Trial Attorney, Senior Trial 
Attorney
Assistant Trial Attorney - The 13th Judicial Dis-
trict Attorney’s Office is accepting applications 
for entry to mid-level attorney to fill the posi-
tions of Assistant Trial Attorney. These posi-
tions require misdemeanor and felony caseload 
experience. Senior Trial Attorney – We are also 
accepting applications for attorneys with a high 
level of experience prosecuting serious violent 
offenses. A proven track record in these major 
cases and experience in management/supervi-
sory/personnel areas is also a plus. Salary for 
each position is commensurate with experi-
ence. Send resumes to Reyna Aragon, District 
Office Manager, PO Box 1750, Bernalillo, NM 
87004, or via E-Mail to: RAragon@da.state.
nm.us. Deadline for submission of resumes: 
Open until positions are filled.

Prosecutor Positions Available
The Twelfth Judicial District Attorney’s 
Office in Otero/Lincoln County has job 
openings available for all Attorney levels. 
Job requirements, qualifications, skills, and 
other information pertaining to this position 
can be viewed at the New Mexico District 
Attorney’s website at www.da.state.nm.us 
under personnel inquiries. Salary offered will 
be based on qualifications and experience and 
is consistent with the New Mexico District 
Attorney’s Association Pay and Compensa-
tion Plan. Interested individuals should send 
a letter of interest and a resume to District 
Attorney, David Ceballes, 1000 New York Av-
enue, Room 101, Alamogordo, New Mexico 
88310 or email at 12thda@da.state.nm.us. 

Second Judicial District Court 
Contract Attorney
Residential Mortgage Foreclosure 
Settlement Facilitation Project
The Second Judicial District Court is ac-
cepting applications for Contract Attorneys 
for the Residential Mortgage Foreclosure 
Settlement Facilitation Project (“RMFSF”). 
RMFSF will operate under the direction of 
the Chief Judge and the Presiding Civil Judge. 
Attorney will conduct settlement facilita-
tion conferences in residential foreclosures 
pending before the court between lenders 
and borrowers. Attorney is independent 
and impartial and shall be governed by the 
Rules of Professional Conduct, Mediation 
Procedures Act, NMSA 1978, § 44-7B-1 to 44-
7B¬6, and Mediation Ethics and Standards 
of Practice. Attorney will be responsible for 
memorializing settlement agreements and 
meeting with the designated supervising 
judge to receive case assignments and discuss 
RMFSF progress. Attorney agrees to twenty 
hours of work per week, which is anticipated 
to be a minimum of eleven settlement confer-
ences per month, subject to adjustment for 
complex case assignments, maintain records 
for payment and reporting and statistical 
purposes as defined by the Court. Attorney 
will coordinate with assigned Court staff who 
provide administrative support to RMFSF. 
Qualifications: Must be a graduate of an ABA 
accredited law school; possess and maintain 
a license to practice law in the State of New 
Mexico; must have experience in settlement 
facilitation. Experience with residential 
mortgage foreclosure matters and loss mitiga-
tion is a plus. Compensation will be at a rate 
of $50.00 per hour, inclusive of gross receipts 
tax. Send letter of interest, resume, proof of 
education and writing sample to the Second 
Judicial District Court, Court Administra-
tion, P.O. Box 488 (400 Lomas Blvd. NW), 
Albuquerque, NM, 87102. Letters of interest 
without required material will be rejected. 
Letters must be received by court administra-
tion no later than 4:00 P.M. Friday, September 
9, 2016. More information about the contract 
can be found on the SJDC’s website: http:/
www/2nddistrictcourtnm.com.

Associate
Busy Family Law practice in Santa Fe looking 
for associate. Must be committed to assisting 
clients and building practice. Some Family 
Law experience required. Send letter and 
resume to lori@leeslawfirm.com

DDPC Office of Guardianship
Attorneys Needed
Developmental Disabilities Planning Coun-
cil/Office of Guardianship, a state agency 
provides free legal services pursuant to the 
Uniform Probate Code for low-income adult 
New Mexicans alleged to be incapacitated 
and unable to make decisions regarding their 
medical and personal care. The Office of 
Guardianship is seeking attorneys to serve 
as both petitioning attorneys and court-
appointed guardian ad litem. These attorneys 
play an important role in assisting vulnerable 
adults whose intellectual or developmental 
disabilities, mental illness or whose capac-
ity warrants protection. Attorneys obtain 
valuable experience in adult guardianship 
proceedings and great satisfaction in helping 
others. The Office of Guardianship provides 
training and mentorship to interested at-
torneys. Submit letters of interest and résu-
més to Maria Bourassa, Manager, at maria.
bourassa@state.nm.us or DDPC Office of 
Guardianship, 625 Silver Avenue SW, Suite 
100, Albuquerque NM 87102.

Human Resources Manager/
Generalist 
A growing, progressive Albuquerque law 
firm with 140 FTE is accepting applications 
for a full-time human resources manager 
who will be responsible for the full func-
tion of the HR department. Must have a 
minimum of two years' experience in general 
HR functions, including administering HR 
policies and procedures, recruiting and em-
ployment processing, maintaining personnel 
records, and benefits administration. This 
position requires excellent interpersonal, 
written, and verbal communication skills. 
Maintaining confidentiality and promot-
ing a positive and friendly environment are 
essential to this role. Good pay and benefits 
(medical, dental, vision, life insurance, em-
ployer matched 401k, vacation, sick leave, 
paid holidays, tuition assistance). Submit in 
confidence cover letter, resume, compensa-
tion history and current requirements to 
companyconfidentiallaw@gmail.com. 

Attorney
Little, Bradley & Nesbitt, PA, is seeking attor-
ney to handle litigated residential foreclosure 
cases. Prior foreclosure, real estate title, &/or 
NM civil litigation experience required. Brief 
writing and litigation skills mandatory. Send 
cover letter, resume, salary requirements, 
writing sample & references to Karen-b@
littlepa.com, fax to 254-4722 or mail to PO 
Box 3509, Alb 87190.

Attorney
O’Brien & Padilla, P.C., an AV rated insur-
ance defense firm, is seeking an energetic 
attorney 2+ years of civil experience who 
wants to be part of a strong litigation practice. 
Litigation experience a plus. Competitive 
salary and benefits offered. Send resume and 
references to: rpadilla@obrienlawoffice.com

Attorney
Butt Thornton & Baehr, PC seeks an attorney 
with at least 3 years’ experience in civil liti-
gation. Our growing firm is in its 56th year 
of practice. We seek an attorney who will 
continue our tradition of excellence, hard 
work, and commitment to the enjoyment of 
the profession. Please send letter of interest 
and resume to Gale Johnson, gejohnson@
btblaw.com.

mailto:RAragon@da.state
http://www.da.state.nm.us
mailto:12thda@da.state.nm.us
mailto:lori@leeslawfirm.com
mailto:bourassa@state.nm.us
mailto:companyconfidentiallaw@gmail.com
mailto:rpadilla@obrienlawoffice.com
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Newly Renovated:
503 Slate NW, Affordable, four beautiful large 
offices for rent, with secretarial area, located 
within one block of the courthouses. Rent 
includes parking, utilities, phones, fax, wire-
less internet, janitorial services, and part-time 
bilingual receptionist. All offices have large 
windows and natural lighting with views of 
the garden and access to a beautiful large con-
ference room. Call 261-7226 for appointment.

Freelance Hearing Officer
Licensed in NM and CO. Retired state ALJ 
and former general counsel, available for 
work as hearing officer in administrative 
proceedings. Considerable experience in 
presiding over and issuing written decisions 
in fair hearings. For résumé and rates, email 
jmartinnm@gmail.com.

Office Space

Services Professional Office Space
$9.95 PER SQ.FT. -FULL SERVICE. Com-
pletely renovated, beautifully landscaped, 10 
ft. ceilings, copious amount of parking. There 
are 5 Suites from 1,080 sq.ft. to a total of 8,585 
sq.ft. available. Open floor plans. Ready for 
occupancy by September 1. Day Properties 
505-328-3726. Close to major thoroughfares 
and I-40.

3500 Comanche NE
Fully furnished office space available. Rent 
includes utilities, wifi, parking, shared 
conference room, kitchen, referrals and col-
laboration with other attorneys. $550- 900/
month depending upon your need. Contact 
jmarshall@rainesdivorcelaw.com.

Briefs, Research, Appeals—
Leave the writing to me.
E x per ienc ed ,  e f fec t ive ,  re a sonable .  
cindi.pearlman@gmail.com; (505) 281 6797

Experienced Researcher and Writer
Experienced researcher and writer available 
for briefs, motions, and doc review on a 
freelance basis. J.D., Order of the Coif, three 
clerkships. Email: contractlegalwriter@
gmail.com

Nurse Paralegal
Specialist in medical chronologies, related 
case analysis/research. Accurate, knowledge-
able work product. For resume, work samples, 
references: maryj.daniels@yahoo.com.

SUBMISSION DEADLINES
All advertising must be submitted via Email by 4 p.m. Wednesday, two weeks prior to 
publication (Bulletin publishes every Wednesday). Advertising will be accepted for 
publication in the Bar Bulletin in accordance with standards and ad rates set by the publisher 
and subject to the availability of space. No guarantees can be given as to advertising 
publication dates or placement although every effort will be made to comply with 
publication request. The publisher reserves the right to review and edit ads, to request that 
an ad be revised prior to publication or to reject any ad. Cancellations must be received 
by 10 a.m. on Thursday, 13 days prior to publication. 

For more advertising information, contact: 
Marcia C. Ulibarri at 505-797-6058 

or email mulibarri@nmbar.org
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Turner W. Branch
August 22, 1938 to August 4, 2016

Turner W. Branch passed on August 4, 2016. Turner 
was born in Houston Texas on August 22, 1938 to 
James A. and Juanita W. Branch. Turner attended 
the Marist School in Atlanta, Georgia graduating in 
1956. Turner then attended the University of New 
Mexico graduating in 1960 with a B.A. in Political 
Science. While at UNM Turner also served as student 
body president and a member of Phi Sigma Alpha, the 
Political Science Honors Society. Prior to attending 
law school, Turner served for three and a half years 
in the U.S. Marine Corps, commissioned as a second 
lieutenant. Following his military service, he attended 
Baylor Law School, where he was a section editor of 
the Law Review. He received the T.R. McDonald 
Award as the outstanding student at the law school 
and graduated in 1965. Upon graduation from Law 
School Turner returned to Albuquerque to practice 
law. In 1986 Turner along with his wife Margaret 
founded the Branch Law Firm, now one of the oldest 

personal injury firms in New Mexico. Throughout his career, Turner took on challenging and 
controversial cases involving personal injury, wrongful death, products liability, as well as 
catastrophic class actions and mass torts against pharmaceutical companies on a national and 
international basis.  Turner also helped shape New Mexico law when, in 1976, he was lead 
counsel in the landmark decision of Hicks v. The State of New Mexico, which for the first time 
allowed injured individuals to recover damages for the state’s wrongful conduct. Turner was 
selected by U.S. Senator Tom Udall and Attorney General Paul Bardacke to represent the State 
of New Mexico’s interest in a 2.1 Billion Dollar settlement against the tobacco industry. Turner 
recently celebrated his 50th year in practice as a plaintiff trial lawyer. Turner was a member of 
the American Board of Trial Advocates and was actively involved in the American Association 
for Justice (AAJ) including being a member of the Leaders Forum and President’s Club and 
was a frequent speaker for AAJ CLE programs. He also served as a trustee on AAJ’s National 
College of Advocacy. Turner was known for his open mind and heart; his generosity to family, 
friends, and strangers; and for the way he defined success. He was known for saying, “I think 
success is being able to know you’ve given it your very best and looking in a rearview mirror of 
life and saying I did my best.” Turner is survived by his wife and law partner, Margaret Moses 
Branch; son Brian Branch and his wife Dawn Chavez Branch; daughter Rebecca Branch and 
her husband Clyde DeMersseman and grandchildren Nicholas, Samuel, Victoria and Branch.  
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Set includes folded card and envelope 

Custom design or photo card with color printing outside and inside
Return address printed on envelope

Minimum order 250

*No additional discounts apply on promotional offer.
Order must be placed by Nov. 4

For more information, contact Marcia Ulibarri at 
505-797-6058 or mulibarri@nmbar.org
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