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Meetings State Bar Workshops

January January
28 27

Natural Resources, Energy and
Environmental Law Section BOD,
Noon, teleconference

28

Alternative Dispute Resolution
Committee,

Noon, State Bar Center

February

2
Bankruptcy Law Section BOD,
Boon, U.S. Bankruptcy Court

2
Health Law Section BOD,
9 a.m., teleconference

3
Employment and Labor Law Section BOD,
Noon, State Bar Center

5
Criminal Law Section BOD,
Noon, Kelley & Boone, Albuquerque

10
Animal Law Section BOD,
Noon, State Bar Center

Consumer Debt/Bankruptcy Workshop
6-9 p.m., State Bar Center, Albuquerque,
505-797-6094

February

3

Divorce Options Workshop

6-8 p.m., State Bar Center, Albuquerque,
505-797-6003

3

Civil Legal Clinic

10 a.m.-1 p.m., Second Judicial District
Court, Albuquerque, 1-877-266-9861

5

Civil Legal Clinic

10 a.m.-1 p.m., First Judicial District Court,
Santa Fe, 1-877-266-9861

9

Legal Clinic for Veterans:

8:30-11 a.m., New Mexico Veterans
Memorial, Albuquerque,
505-265-1711, ext. 34354

17

Family Law Clinic:

10 a.m.-1 p.m., Second Judicial District
Court, Albuquerque, 1-877-266-9861

Cover Artist: Angelique Chacon’s photography is focused mainly on animals, flowers and landscape scenes. Living in
the Southwest provided incredible landscapes to choose from. She is a person who really loves color and at some point
began shooting flowers in macro form, trying to get as close to the inside of a flower as possible. Her goal for viewers is
for them to perceive the images of the flower as an abstract art form. She finds that getting right into the heart of a flower
expresses a beauty not otherwise seen. Because her stepfather was an abstract painter, she grew to really love his abstract
art and found her own way of presenting abstract images through macro photography. Chacon’s vision as an artist is to
bring to viewers the natural occurrences as she saw them. Each of her photographs is a graphic presentation of her vision.
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Notices

STATE BAR NEWS

Attorney Support Groups

o Feb. 1, 5:30 p.m.
First United Methodist Church, 4th
and Lead SW, Albuquerque (the
group meets the first Monday of the
month.)

« Feb. 8, 5:30 p.m.
UNM School of Law, 1117 Stanford NE,
Albuquerque, King Room in the Law
Library (the group meets on the second
Monday of the month). To increase
access, teleconference participation is
now available. Dial 1-866-640-4044 and
enter code 7976003#.

« March 21, 7:30 a.m.
First United Methodist Church, 4th
and Lead SW, Albuquerque (the
group meets the third Monday of the
month.)

For more information, contact Hilary

Noskin, 505-449-7984 or Bill Stratvert,

505-242-6845.

2016 Licensing Notification
Must be Completed by Feb. 1

2016 State Bar licensing fees and
certifications were due Dec. 31, 2015,
and must be completed by Feb. 1 to avoid
non-compliance and related late fees.
Complete annual licensing requirements
at www.nmbar.org. Payment by credit
and debit card are available (will incur a
service charge). For more information,
call 505-797-6083 or email license@
nmbar.org. For help logging in or other
website troubleshooting, call 505-797-
6086 or email aarmijo@nmbar.org.
Those who have already completed their
licensing requirements should disregard
this notice.

Animal Law Section
Judges Needed for National
Animal Law Appellate Moot Court
UNM School of Law Professor
Marsha Baum is coaching two teams
participating in the Ntional Animal Law
Appellate Moot Court Competition.
The Animal Law Section is looking
for volunteers to serve as judges for
the students’ practice sessions, held on
Tuesdays (7-9 p.m.)Thursdays (7-9
p.m.) and Sundays (5-7 p.m.) through
Feb. 17. To volunteer, contact Gwenellen
Janov at gjanov@janovlaw.com or 505-
842-8302. Materiels and bench briefs
will be provided.

Professionalism Tip

With respect to my clients:

| will advise my client against tactics that will delay resolution or which harass or
drain the financial resources of the opposing party.

Alternative Dispute
Resolution Committee
State Bar Members Invited to
Quarterly Meetings

The Alternative Dispute Resolution
Committee is inviting all members of
the State Bar and New Mexico legal com-
munity to its quarterly meetings. The next
meeting is at noon, Jan. 28, at the State Bar
Center. Meetings include lunch. Join the
committee for a roundtable discussion
regarding what mediators and arbitrators
can learn from debriefing with peers.
R.S.V.P. to Abbey Daniels, adaniels@
nmbar.org.

Board of Bar Commissioners
Third Bar Commissioner District
Vacancy

A vacancy exists in the Third Bar
Commissioner District, representing
Los Alamos, Rio Arriba, Sandoval and
Santa Fe counties. The Board will make
the appointment at its Feb. 26 meeting to
fill the vacancy, with a term ending Dec.
31,2016, until the next regular election of
Commissioners. Active status members
with a principal place of practice located
in the Third Bar Commissioner District are
eligible to apply. Applicants should plan to
attend the 2016 Board meetings scheduled
for May 6, July 28 (in conjunction with the
State Bar of New Mexico Annual Meeting
at Buffalo Thunder Resort), Sept. 30 and
Dec. 14 (Santa Fe). Members interested in
serving on the Board should submit a letter
of interest and résumé to Executive Direc-
tor Joe Conte, State Bar of New Mexico, PO
Box 92860, Albuquerque, NM 7199-2860;
fax to 828-3765; or email to jconte@nmbar.
org by Feb. 12.

Entrepreneurs in Community
Lawyering
Now Accepting Applications from
Newly Licensed Attorneys

The New Mexico State Bar Founda-
tion announces its new legal incubator
initiative, Entrepreneurs in Community
Lawyering. ECL will help new attorneys
to start successful and profitable, solo

and small firm practices throughout
New Mexico. Each year, ECL will accept
three licensed attorneys with 0-3 years of
practice who are passionate about starting
their own solo or small firm practice. ECL
is a 24 month program that will provide
extensive training in both the practice
of law and how to run a law practice as
a successful business. ECL will provide
subsidized office space, office equipment,
State Bar licensing fees, CLE and men-
torship fees. ECL will begin operations
in October and the Bar Foundation is
currently accepting applications from
qualified practitioners. To view the pro-
gram description, visit www.nmbar.org/
nmbardocs/formembers/ECLProgram-
Description.pdf. For more information,
contact Stormy Ralstin at sralstin@nmbar.
org.

Public Law Section
Accepting Nominations for Annual
Public Lawyer Award

The Public Law Section is accepting
nominations for the Public Lawyer of the
Year Award, which will be presented at
the state capitol on April 29. Visit www.
nmbar.org > About Us > Sections >
Public Lawyer Award to view previous
recipients and award criteria. Nomina-
tions are due no later than 5 p.m. on
March 10. Send nominations to Sean Cu-
niff at scunniff@nmag.gov. The selection
committee will consider all nominated
candidates and may nominate candidates
on its own.

UNM

Law Library

Hours Through May 14

Building ¢ Circulation
Monday-Thursday 8 a.m.-8 p.m.
Friday 8 a.m.-6 p.m.
Saturday 10am.—-6p.m.
Sunday Noon-6 p.m.

Reference

Monday-Friday
Saturday-Sunday

9am.-6 p.m.
Closed

continued on page 7

4 Bar Bulletin - January 27, 2016 - Volume 55, No. 4


http://www.nmbar.org
mailto:aarmijo@nmbar.org
mailto:gjanov@janovlaw.com
http://www.nmbar.org/nmbardocs/formembers/ECLProgramDescription.pdf
http://www.nmbar.org
http://www.nmbar.org
mailto:scunniff@nmag.gov
mailto:license@nmbar.org
adaniels@nmbar.org

A Message from State Bar President
J. Brent Moore

Dear Members of the State Bar of New Mexico:

On Dec. 9, 2015, it was my great honor to be sworn-in by the New Mexico Supreme Court as
the 120th president of the State Bar of New Mexico. Being President of the State Bar is both an
honor and a responsibility, and I commit to you that I will do my best to represent the State Bar
in a manner befitting the office during the coming year.

Realizing that I am just one of the many who have served in this important role, I would like to
commend our immediate past president, Martha Chicoski, for her tremendous efforts in 2015.
Like all good leaders, Martha recognized and appreciated the importance of the position and did
an outstanding job representing the State Bar both throughout our state and nationally.

I also would like to recognize the tireless efforts of the Board of Bar Commissioners. These men and women are elected from throughout
the state, and they volunteer their time and considerable talent to serve the legal profession. This issue of the Bar Bulletin includes
the 2016 Board of Bar Commissioners Directory and contact information is listed for each Commissioner. They are your voice in the
State Bar and I strongly encourage you to engage them with issues that are of importance to you and the profession.

I now would like to take a few moments to share with you my specific goals and plans for 2016.

2016 State Bar Annual Meeting—Bench & Bar Conference

I'm extremely excited to announce that the featured speaker for this year’s annual meeting will be U.S. Supreme Court Justice Ruth
Bader Ginsburg. Justice Ginsburg is quite fond of our state, especially the Santa Fe Opera, and she has agreed to attend our Annual
Meeting. The dates for our 2016 Annual Meeting are Aug. 18-20 and the event will be held at the beautiful Buffalo Thunder Resort
in Santa Fe. The theme for the Annual Meeting will center on issues facing the legal profession and how the State Bar can assist
its members and the public. In time, you will receive more information about the event, and I sincerely hope you can attend what
promises to be a wonderful meeting.

New Mexico State Bar Foundation

In 2016, the State Bar will be working to revitalize and reinvigorate the New Mexico State Bar Foundation. The Bar Foundation is the
501(c)(3) organization that serves New Mexico citizens and the legal profession by providing public service and public education.
Many of the current programs of the Bar Foundation are supported by the State Bar, the Aging and Long Term Services Department
and referral fees. Through direct financial support and in-kind administrative support, the State Bar has long supported services to
members and the public. The efforts to revitalize and reinvigorate the Bar Foundation will include an organized effort to raise funds
to support the Bar Foundation and fund legal services.

Entrepreneurs in Community Lawyering

In collaboration with the University of New Mexico School of Law, New Mexico Legal Aid and other interested parties, the Bar Foun-
dation is creating a legal incubator program, called Entrepreneurs in Community Lawyering (“ECL”). ECL will assist new attorneys
in starting their own solo and small-firm practices. The program is not intended to compete with established attorneys, but rather
to train new attorneys to be excellent lawyers, serve the legal needs of currently under-represented populations, and instill in these
participating attorneys a passion for public service and active community participation. It is hoped that ECL will help provide legal
services to those who exceed the legal services guidelines, but still cannot afford legal services.

In closing, I believe that the upcoming year will be a great year for the State Bar, and I am honored to lead this organization in 2016.
Please do not hesitate to contact the State Bar staff or me if you have any questions or if there is anything we can do to assist you this year.
Sincerely,

j Brndt M purie

J. Brent Moore
President

Bar Bulletin - January 27,2016 - Volume 55, No.4 5



2016 BOARD OF BAR COMMISSIONERS OFFICERS

2016 Officers Gerald Dixon, Dustin K. Hunter, Martha Chicoski and
Brent Moore. Not pictured: Scotty A. Holloman

Chief Justice Barbara J. Vigil delivers the oath of office to
Brent Moore who stands with wife Mary Ann

he 2016 officers of the Board of Bar
Commissioners were sworn in on & q ,
December 9 at the Supreme Court in From left, Raynard Struck, Joseph F. Sawyer, Brent Moore, Carolyn Wolf,

Santa Fe by Chief Justice Barbara J. Vigil. The Julie J. Vargas, Dustin K. Hunter, Martha Chicoski, Jared G. Kallunki,
officers are President J. Brent Moore, President- Erika E. Anderson and John P. Burton

elect Scotty A. Holloman, Vice President
Dustin K. Hunter, Secretary Treasurer Gerald
G. Dixon and Immediate Past President
Martha Chicoski. After taking the oath, Moore
thanked the many people in his life who have
helped him achieve this honor including

his wife and children, family, in-laws and
colleagues. He said that having the ceremony
in the Supreme Court chambers makes the
honor extra meaningful.

Afterwards the officers, their families, other
commissioners and members of the bench
and bar headed over to the Inn at Loretto for
a reception and the passing of the gavel. The
gavel, a gift from former State Bar President
Dennis E. Jontz, has become a fun tradition.
Said Moore, “2016 is going to be a great year!”

Brent Moore stands with wife Mary Ann Martha Chicoski passes the

and children Caroline, Virginia and gavel to Brent Moore
Photos and story by Evann Kleinschmidt Jonathan after being sworn in
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continued from page 4

OTHER BARS

New Mexico Defense
Lawyers Association
Seeking New Members for

Board of Directors

The New Mexico Defense Lawyers
Association seeks interested civil defense
lawyers to serve on its board of directors.
Board terms are five years with quarterly
meetings. Board members are expected to
take an active role in the organization by
chairing a committee, chairing or partici-
pating in a CLE program, contributing to
Defense News or engaging in other duties
and responsibilities as designated by the
board. Those who want to be considered
for a board position should send a letter
of interest to NMDLA Board President,
Sean Garrett at sg@conklinfirm.com by
Feb. 12.

New Mexico Chapter of the
Federal Bar Association
CLE and Movie

The New Mexico Chapter of the Federal
Bar Association will present its annual
CLE and movie at 1 p.m., Feb. 11, at the
Regal Theaters in Albuquerque. The movie
will be CitizenFour followed by a panel
discussion including Dana Gold from
the Government Accountability Project
and local practitioners. CitizenFour is

Active MEmBERS

Baehr, Raymond A. ........oocevvmnreccccrerrnenns 505-884-0777
Butt Thornton & Baehr PC
4101 Indian School Rd NE #300 87110-3989
PO Box 3170

Albuquerque NM 87190-3170
F 505-889-8870
raymondbaehr@aol.com
www.btblaw.com

the story of filmmaker Laura Poitras and
journalist Glenn Greenwald’s encounters
with Edward Snowden as he hands over
classified documents providing evidence
of mass indiscriminate and illegal inva-
sions of privacy by the National Security
Agency. MCLE approval is pending. For
more information, contact Kiernan Hol-
liday at kiernanholliday@mac.com.

OTHER NEWS
Society for Human Resource
Management of New Mexico

2016 Conference in Albuquerque
The Society for Human Resource Man-
agement of New Mexico has announced its
2016 conference “Picture the Future... BE
the Future” on March 7-9 at the Embasy
Suites Hotel and Spa in Albuquerque. The
conference includes speakers and topics of
interest to HR professionals, legal profes-
sionals, and business professionals of all
disciplines. Keynote speakers include Louis
Efron, former head of global engagement
and leadership development at Tesla Mo-
tors, Ann Rhoades, president of People Ink,
and former vice president of the People
Department for Southwest Airlines, Dr.
Richard Pimentel, senior partner with Milt
Wright & Associates Inc. and Cy Wake-
man, author and president and founder
of Reality Based. More information and
registration is available at www.shrmnm.
org. Early bird rates apply through Feb. 7.

CorrectioNs 70 THE 2075—2016 Benct Anp BAr Direcrory

1

1

1

1

1

1

1

1

1

1

1
Brickhouse, Beatrice J., Hon.................... 505-841-7517 :
Second Judicial District Court 1
PO Box 488 H
Albuquerque NM 87103-0488 !
F 505-841-5456 1
1

1

1

1

1

1

1

1

1

1

1

1

1

Note: Information for members is current as of April 7, 2015. Visit www.nmbar.org and select “Online Bar Directory” for the most
up-to-date information. To submit a correction, contact Pam Zimmer, pzimmer@nmbar.org.

——Featured—

Member S

q X Liber
\f‘i‘ Mututzzi,,

INSURANCE

Auto AND HomE INSURANCE

SBNM members receive an exclusive group
discount off already competitive rates, extra
savings for insuring both car and home, and
discounts based on driving experience, car
and home safety features and much more.
(Contact Edward Kibbee,
(505) 323-6200 ext. 59184, or visit
www.libertymutual.com/edwardkibbee.

&7 New Mexico Lawyers
ﬁ; ‘A and Judges
g‘ Assistance Program

Help and support are only a phone call away.
24-Hour Helpline
Attorneys/Law Students
505-228-1948 - 800-860-4914
Judges
888-502-1289
www.nmbar.org > for Members >
Lawyers/Judges Asswistance

Submit
announcements
for publication in
the Bar Bulletin to
notices@nmbar.org
by noon Monday

~ the week prior
....,'...to
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Legal Education

January

27-28 Attacking the Experts’ Opinion
at Deposition and Trial (two-part
course)
6.0G
Live Webinar
Center for Legal Education of NMSBF
www.nmbar.org

29 2015 Health Law Symposium
45G,1.0EP
Video Replay
Center for Legal Education of NMSBF
www.nmbar.org

February

9 Better Not Call Saul Reprise
1.0 EP
Live Program
H. Vearle Payne Inn of Court
505-321-1461

10 BYOD (Bring Your Own Device
to Work) and Social Media—
Employment Law Issues in the
Workplace
1.0 EP
Teleseminar
Center for Legal Education of NMSBF
www.nmbar.org

11 Management and Voting
Agreements in Business
1.0G
Teleseminar
Center for Legal Education of NMSBF
www.nmbar.org

29

29

18

19

20

Ethicspalooza Redux—Winter 2015 29
Edition: Confilicts of Interest

1.0 EP

Video Replay

Center for Legal Education of NMSBF
www.nmbar.org

Ethicspalooza Redux—Winter 2015
Edition

Everything Old is New Again: How

the Disciplinary Board Works

1.0 EP

Video Replay

Center for Legal Education of NMSBF
www.nmbar.org

Special Issues in Small Trusts 22
1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Civil Rights and Diversity: Ethics

Issues 25
1.0 EP

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Tenth Circuit Winter Meeting &
Social Security Disability Practice
Update

50G,1.0EP

Live Seminar and Webcast

Center for Legal Education of NMSBF
www.nmbar.org

Professionalism for the Ethical
Lawyer

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Drafting Promissory Notes to
Enhance Enforceability

1.0G

Teleseminar

Center for Legal Education of NMSBF
www.nmbar.org

Introduction to the Practice of Law
in New Mexico

4.5G, 2.5 EP

Live Seminar

Center for Legal Education of NMSBF
www.nmbar.org
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Writs of Certiorari

As Updated by the Clerk of the New Mexico Supreme Court

Joey D. Moya, Chief Clerk New Mexico Supreme Court
PO Box 848 - Santa Fe, NM 87504-0848 - (505) 827-4860

Effective January 8, 2016

Petitions for Writ of Certiorari Filed and Pending:

No. 35,686
No. 35,685
No. 35,680
. 35,682

. 35,678

. 35,677
. 35,676
. 35,675

. 35,672
. 35,669
. 35,668
. 35,665
. 35,664
. 35,657
. 35,658
. 35,656
. 35,655
. 35,671
. 35,652

. 35,650
. 35,649
. 35,645
. 35,644
. 35,642

. 35,641

. 35,661
. 35,654
. 35,635
. 35,674
. 35,653
. 35,637
. 35,268
. 35,617
. 35,612
. 35,599
. 35,593
. 35,588
. 35,581
. 35,586
. 35,576
. 35,575
. 35,555

Date Petition Filed

State v. Romero COA 34,264 01/07/16
State v. Gipson COA 34,552 01/07/16
State v. Reed COA 33,426 01/06/16
Peterson v. LeMaster 12-501 01/05/16
TPC, Inc. v.

Hegarty COA 32,165/32,492 01/05/16
Sanchez v. Mares 12-501 01/05/16
State v. Sears COA 34,522 01/04/16
National Roofing v.

Alstate Steel COA 34,006 01/04/16
State v. Berres COA 34,729 12/31/15
Martin v. State 12-501 12/30/15
State v. Marquez COA 33,527 12/30/15
Kading v. Lopez 12-501 12/29/15
Martinez v. Franco 12-501 12/29/15
Ira Janecka 12-501 12/28/15
Bustos v. City of Clovis COA 33,405 12/23/15
Villalobos v. Villalobos COA 32,973 12/23/15
State v. Solis COA 34,266 12/22/15
Riley v. Wrigley 12-501 12/21/15
Tennyson v.

Santa Fe Dealership COA 33,657 12/18/15
State v. Abeyta COA 34,705 12/18/15
Miera v. Hatch 12-501 12/18/15
State v. Hart-Omer COA 33,829 12/17/15
State v. Burge COA 34,769 12/16/15
Rabo Agrifinance Inc. v.

Terra XXI COA 34,757 12/16/15
Garcia v. Hatch Valley

Public Schools COA 33,310 12/16/15
Benjamin v. State 12-501 12/16/15
Dimas v. Wrigley COA 35,654 12/11/15
Robles v. State 12-501 12/10/15
Bledsoe v. Martinez 12-501 12/09/15
Pallares v. Martinez 12-501 12/09/15
Lopez v. Frawner 12-501 12/07/15
Saiz v. State 12-501 12/01/15
State v. Alanazi COA 34,540 11/30/15
Torrez v. Mulheron 12-501 11/23/15
Tafoya v. Stewart 12-501 11/19/15
Quintana v. Hatch 12-501 11/06/15
Torrez v. State 12-501 11/04/15
Salgado v. Morris 12-501 11/02/15
Saldana v. Mercantel 12-501 10/30/15
Oakleaf v. Frawner 12-501 10/23/15
Thompson v. Frawner 12-501 10/23/15
Flores-Soto v. Wrigley 12-501 10/09/15

No.
No.
No.
No.
No.

35,554
35,540
35,523
35,522
35,515

. 35,495
. 35,480
. 35,479
. 35,474
. 35,422
. 35,466
. 35,454
. 35,440
. 35,422
. 35,416
. 35,415
. 35,374
. 35,372
. 35,370
. 35,369
. 35,353
. 35,335
. 35,371
. 35,266

. 35,261
. 35,159
. 35,106
. 35,097
. 35,099
. 35,068
. 34,937

. 34,932
. 34,907
. 34,680
. 34,777
. 34,790
. 34,775
. 34,706
. 34,563
. 34,303
. 34,067
. 33,868
. 33,819
No.
No.
No.

33,867
33,539
33,630

Rivers v. Heredia
Fausnaught v. State
McCoy v. Horton
Denham v. State
Saenz v.

Ranack Constructors
Stengel v. Roark
Ramirez v. Hatch
Johnson v. Hatch
State v. Ross

State v. Johnson
Garcia v. Wrigley
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Opinion
Jonathan B. Sutin, Judge

{1} Plaintiff Cynthia Herald, M.D., sued
the Board of Regents of the University of
New Mexico (Defendant) after she was
discharged from the residency program
at the University of New Mexico School
of Medicine. She claimed that her termi-
nation was driven by discrimination and
retaliation in violation of the New Mexico
Human Rights Act (the HRA), NMSA
1978, §§ 28-1-1 to -15 (1969, as amended
through 2007), and the Whistleblower
Protection Act (the WPA), NMSA 1978,
§$ 10-16C-1 to -6 (2010). She also stated
claims under the New Mexico Tort Claims
Act (the TCA), NMSA 1978, §§ 41-4-1
to -30 (1976, as amended through 2015),
and for breach of contract. Underlying
these claims was Plaintiff’s theory that
Defendant’s alleged discriminatory and
retaliatory actions toward her, including
her termination, stemmed from and were

related to Plaintiff s allegation that she had
been raped by a fellow participant in the
residency program.

{2} The district court dismissed Plaintiff’s
TCA and WPA claims, and the court
granted summary judgment in favor of
Defendant as to Plaintiff’s breach of con-
tract claim. The district court construed
Plaintiff’s complaint as stating three claims
under the HRA, namely, disparate treat-
ment, sex discrimination, and retaliation.
As to disparate treatment, the district
court granted summary judgment in fa-
vor of Defendant. Plaintiff’s claims of sex
discrimination and retaliation pursuant
to the HRA were tried before a jury; the
jury found in favor of Defendant on both
claims.

{3} On appeal, Plaintiff challenges the
district courts WPA and TCA dismissal
orders and its order granting summary
judgment as to her breach of contract
claim. She also argues that the court
erred in its instructions to the jury on
her HRA claim. We reverse the district

court’s dismissal of Plaintiff’s WPA claims
on statutory construction grounds. As to
Plaintift’s remaining arguments, we affirm
the district court.

{4} Defendant cross appeals, claiming that
the district court erred in denying its re-
quested costs and attorney fees. We reverse
the district court’s denial of costs associ-
ated with Defendant’s electronic filing fees
because we hold that it was premised on
a misapplication of the relevant law. We
affirm on the remaining issues.
BACKGROUND

{5} After graduating from medical school,
Plaintiff enrolled in the University of New
Mexico School of Medicine (the School)
as a post-doctoral fellow and resident
physician in anesthesiology (the residency
program) in June 2008. As a participant
in the residency program, Plaintiff was
both an employee and a student at the
University of New Mexico (UNM), with
responsibilities as a “house staff physician
for patients” at UNM Hospital, as well as
having a responsibility to participate in
educational activities. Plaintiff’s involve-
ment with the residency program was
formalized in a “Graduate Medical Edu-
cation Agreement” between Defendant
and Plaintiff; this agreement served as
Plaintiff’s employment contract.

{6} In June 2009, Plaintiff visited the
home of a man who was “senior to
Plaintiff” in the residency program (the
senior resident), and who, by virtue of his
greater experience, education, and train-
ing, supervised Plaintiff’s work. Plaintift
claimed that while she was in his home,
the senior resident raped her. In September
2009, Plaintiff reported the alleged rape to
the Associate Dean for Graduate Medical
Education, Dr. David Sklar; Residency
Program Director, Dr. James Harding; and
Chairman of the Department of Anesthe-
siology, Dr. John Wills (collectively, the
residency administrators). Plaintiff never
reported the alleged rape to a law enforce-
ment agency, and the senior resident was
never charged with or convicted of any
crime as a result of Plaintift’s allegation
that he raped her.

{7} InJune 2010, Plaintiff was terminated
from the residency program. A “notice
of final action” letter to Plaintiff, signed
by Doctors Wills and Sklar, detailed the
School’s decision to terminate Plaintiff
from the residency program on “admin-
istrative misconduct” grounds. The letter
enumerated several findings that led to
the School’s conclusion that Plaintiff had
committed various forms of administrative
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misconduct. Those findings included that
Plaintiff was impaired and incompetent
while on duty at UNM Hospital as a result
of ingesting Schedule IV narcotics; that
an investigation revealed that Plaintift’s
hospital-issued narcotic pack was missing
Schedule IT and IV controlled substances
and that Plaintiff had altered a document
pertaining to the content of the narcotic
pack so as to hide the discrepancy; and
that, in contravention of the School’s
policy, Plaintiff had repeatedly filled pre-
scriptions issued to her by other partici-
pants in the residency program, many of
which may have been falsified by Plaintift
in an unlawful use of the other residents’
institutional DEA numbers. As well, the
letter stated that Plaintiff had refused to
attend meetings, refused to discuss her
impairment and related issues, deliberately
lied to the School so as to obstruct the in-
vestigation, and had attempted to convince
an attending physician to take the blame
for the discrepancy in her narcotic pack.
{8} Following her termination from
the residency program, Plaintiff filed a
complaint with the New Mexico Depart-
ment of Workforce Solutions, Human
Rights Bureau alleging that she had suf-
fered sex discrimination and retaliation
culminating in her termination from the
residency program. She received an order
of non-determination from the Labor
Relations Division of the Human Rights
Bureau allowing her to pursue her HRA
claim in district court. See § 28-1-10(D)
(stating that “[a] person who has filed a
complaint with the human rights division
may request and shall receive an order of
non[-]determination from the director”);
§ 28-1-13(A) (stating that the order of
non-determination may be appealed to
the district court where the complainant
may obtain a trial de novo).

{9} Plaintiff filed a “notice of appeal [from
the order of non-determination] and com-
plaint for negligent supervision [under the
TCA], wrongful discharge[,] and violation
of civil rights” against Defendant in district
court. In her complaint, Plaintiff alleged
the following. After she reported to the
residency administrators that the senior
resident had raped her, they discouraged
her from reporting the alleged rape to law
enforcement so as to avoid damaging the
reputation of the School and UNM Hospi-
tal. Defendant failed to investigate the rape
allegation and failed to “provide appropri-
ate assistance” to her. And, although her
“documented performance continued to
be satisfactory through December 2009,

after she reported the alleged rape, she was
subjected to “heightened scrutiny and in-
creased criticisms” by Defendant’s agents.
{10} Plaintiff further alleged that, on an
unspecified date, she requested but was
denied a medical leave of absence so that
she could seek and participate in medical
treatment for the alleged rape. She also
alleged that her physical, psychological,
and emotional condition deteriorated after
she reported the alleged rape to the resi-
dency administrators and that on January
14, 2010, Dr. Harding requested that she
resign from the residency program based
on “performance deficiencies and unspeci-
fied ‘global problems. ” She then repeated
her request for a medical leave of absence,
and the request was granted. When she
returned to work, she was advised that, ow-
ing to deficient clinical performance, she
would be subject to a three-month period
of formal remediation during which her
clinical performance would be assessed
regularly.

{11} Plaintiff alleged that, after she re-
turned to work, she was not periodically
assessed, but to the extent that she was as-
sessed, her performance was deemed sat-
isfactory, and without a final assessment,
the remediation period concluded in April
2010. Finally, Plaintiff’s complaint stated
facts that have already been addressed in
this Opinion, pertaining to her alleged im-
pairment on duty on May 4, 2010, and her
termination from the residency program.
{12} Based on the foregoing factual al-
legations, Plaintiff stated four overarching
claims: negligent supervision under the
TCA, wrongful discharge for a breach of an
employment contract, wrongful discharge
by retaliation contrary to the WPA, and
retaliation and sex discrimination contrary
to the HRA.

{13} Before answering Plaintiff’s com-
plaint, Defendant filed two motions to
dismiss, one seeking dismissal of Plaintift’s
WPA claims and another seeking dismissal
of Plaintift’s negligent supervision and
breach of contract claims. For reasons that
are discussed later in this Opinion, the
district court granted Defendant’s motion
to dismiss Plaintift’s WPA claims and TCA
claims, and the court denied Defendant’s
motion to dismiss Plaintiff’s breach of
contract claim.

{14} Notwithstanding the court’s orders
of dismissal, Plaintiff filed a first amended
notice of appeal and first amended com-
plaint for failure to properly operate a hos-
pital, wrongful discharge, and violation of
civil rights (the amended complaint) that

re-stated all of the claims in the original
complaint. According to Plaintiff, the sub-
stantive differences between the original
complaint and the amended complaint
were that the amended complaint made
it clear that the WPA claims were “in the
alternative and/or in addition to the relief
and remedies of the other causes of action”;
and that, unlike the original complaint, the
amended complaint specified that Plain-
tiff’s tort claim was based on an alleged
“failure to properly operate a hospital[.]”
With the exception of the previously dis-
missed WPA and TCA claims, which the
court ruled remained dismissed, the dis-
trict court permitted Plaintiff to proceed
on the amended complaint.

{15} After Defendant answered Plaintiff’s
amended complaint, Defendant filed two
motions for summary judgment, one
pertaining to Plaintift’s breach of contract
claim and another pertaining to her HRA
claims. Plaintiff filed responses in opposi-
tion to both motions for summary judg-
ment. The details of the parties’ arguments
will be discussed as necessary in the body
of this Opinion.

{16} Based on the parties’ written ar-
guments and the arguments made at a
hearing on the motions for summary
judgment, the district court granted sum-
mary judgment in favor of Defendant as
to Plaintiff’s breach of contract claim.
As to Plaintiff’s HRA claims, the district
court ruled that, to the extent that Plain-
tiff raised a claim of sex discrimination
on the theory of disparate treatment,
summary judgment should be granted in
Defendant’s favor. To the extent that Plain-
tiff’s HRA claims for sex discrimination
were based on a theory of hostile work
environment and of retaliation based on
the theory of opposition to unlawful dis-
crimination, the court denied summary
judgment and allowed the claims to be
tried before a jury.

{17} A jury determined that Plaintiff
failed to prove that Defendant unlaw-
fully retaliated or unlawfully discriminated
against her. The district court entered a
judgment on the verdict ordering that
“Plaintiff take nothing[.]” Thereafter,
Defendant sought costs pursuant to Rule
1-054(D) NMRA and, on the ground that
it had made two offers of settlement, both
of which had been rejected by Plaintiff,
it sought costs pursuant to Rule 1-068
NMRA. Defendant also sought attorney
fees. The district court awarded Defendant
its partial costs but denied its request for
attorney fees.
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{18} On appeal, Plaintiff argues that the
district court dismissed her WPA claims
based on its erroneous determination that
the WPA and the HRA are irreconcilable
and on its related conclusion that Plaintiff
could therefore only proceed under the
HRA. Plaintiff also argues that errone-
ous legal determinations led the district
court to grant summary judgment in
favor of Defendant on Plaintift’s breach
of contract claim. Additionally, Plaintiff
argues that the district court’s decision
to dismiss her tort claims was based on
its misconstruction of the TCA. And
finally, Plaintiff argues that because the
jury instructions did not accurately reflect
the relevant law, the instructions confused
and misled the jury. On these bases,
Plaintiff seeks reversal. In a cross-appeal,
Defendant argues that the district court
erred in not awarding attorney fees and in
not awarding its full costs or, alternatively,
double costs.

{19} We conclude that the district court
erred in dismissing Plaintiff’s WPA claims
on the ground that the WPA and the HRA
are irreconcilably conflicting. Accordingly,
we reverse the court’s dismissal of Plain-
tiff’s WPA claims and remand for further
proceedings as to that claim. Plaintiff’s
remaining arguments provide no grounds
for reversal.

{20} We conclude that the district
court’s denial of Defendant’s electronic
filing fees on the ground that they are not
recoverable under the applicable rule was
based on a misinterpretation of the law
and remand for further consideration of
that issue. Defendant’s remaining argu-
ments pertaining to costs and attorney
fees do not demonstrate grounds for
reversal.

DISCUSSION

A. Plaintiff’s Arguments

{21} Plaintift’s arguments present issues
of law that are reviewed de novo. See Baker
v. Hedstrom, 2013-NMSC-043, ¢ 10, 309
P.3d 1047 (stating that statutory construc-
tion is a question of law that an appellate
court reviews de novo); Benavidez v. City
of Gallup, 2007-NMSC-026, ¢ 19, 141
N.M. 808, 161 P.3d 853 (stating that the
appellate court reviews “jury instructions
de novo to determine whether they cor-
rectly state the law” (internal quotation
marks and citation omitted)); Lopez v. Las
Cruces Police Dep’t, 2006-NMCA-074, ¢
10, 139 N.M. 730, 137 P.3d 670 (stating
that orders pertaining to summary judg-
ment and motions to dismiss are reviewed
de novo).

1. Plaintiff’s Argument That the
District Court Erred in Dismissing
Her WPA Claims

{22} Plaintiff’s respective HRA and
WPA claims arose out of her claim that
because she reported the alleged rape to
the residency administrators, Defendant
took various retaliatory actions against her
that ultimately culminated in terminating
her from the residency program. In its
motion to dismiss Plaintift’s WPA claims,
Defendant argued that the HRA provides
the exclusive remedy for Plaintift’s retali-
ation claim. The district court agreed and
dismissed Plaintiff’s WPA claims. We
begin by reviewing the relevant provisions
of the HRA and the WPA.
i. The HRA
{23} The HRA provides that it is an un-
lawful discriminatory practice for an em-
ployer to discharge or discriminate based
on an employee’s sex when that employee
is otherwise qualified, in matters of terms,
conditions, or privileges of employment.
Section 28-1-7(A). It is also an unlawful
discriminatory practice for any employer
to “aid, abet, incite, compel[,] or coerce
the doing of any unlawful discrimina-
tory practice or to attempt to do so” or
to “engage in any form of . . . reprisal or
discrimination against any person who
has opposed any unlawful discriminatory
practice[.]” Section 28-1-7(I)(1), (2). A
person claiming to be aggrieved by an
unlawful discriminatory practice may file a
written complaint with the Human Rights
Division, thus prompting a series of ad-
ministrative processes, or she may request
an order of non-determination. See gener-
ally § 28-1-10. An aggrieved employee may
obtain a trial de novo in the district court
either from an order of the commission
following the administrative process or
from an order of non-determination. Sec-
tion 28-1-10(D); § 28-1-13(A).

ii. The WPA

{24} The WPA applies exclusively to public

employers and public employees. Section

10-16C-3. Among other things, the WPA
prohibits a public employer from taking any
retaliatory action against a public employee
because the public employee: “communi-
cates to the public employer . . . informa-
tion about an action or a failure to act that
the public employee believes in good faith
constitutes an unlawful or improper act”
or “objects to or refuses to participate in an
activity, policy[,] or practice that consti-
tutes an unlawful or improper act.” Section
10-16C-3(A), (C). A “retaliatory action” is
defined in the WPA as “any discriminatory

or adverse employment action against a

public employee in the terms and conditions

of public employment[.]” Section 10-16C-

2(D). The WPA enumerates the remedies

that are available to a public employee who

prevails in a lawsuit and provides that those
remedies “are not exclusive and shall be in
addition to any other remedies provided for
in any other law[.]” Section 10-16C-4(A),

Q).

iii. Plaintiff Was Entitled to State
Claims Under the HRA and the
WPA

{25} Statutory interpretation is driven

primarily by the language in a statute,

and the language of remedial statutes,
including the HRA and the WPA, must

be liberally construed. See Whitely v.

State Pers. Bd., 1993-NMSC-019, ¢ 5, 115

N.M. 308, 850 P.2d 1011 (stating that the

language used by Legislature in a statute

is the primary indicator of legislative in-
tent); Las Campanas Ltd. P’ship v. Pribble,

1997-NMCA-055, 15, 123 N.M. 520, 943

P.2d 554 (stating that remedial statutes

must be liberally construed). With these

principles in mind, we observe that the

WPA expressly provides that its remedies

“shall be in addition to any other remedies

provided for in any other law[.]” Sec-

tion 10-16C-4(C). Further, we observe
that, although the HRA is silent on the
issue of exclusivity, our Supreme Court
has interpreted this silence to mean that
the Legislature did not intend the HRA’

remedies to be exclusive. See Gandy v.

Wal-Mart Stores, Inc., 1994-NMSC-040,

€ 8, 117 N.M. 441, 872 P2d 859 (stating

that the language of the HRA “is permis-
sive [insofar as it] contains no declaration
that the remedies [that] it provides are
exclusive” and holding, therefore, that the

Legislature “did not intend the [HRA]

remedies to be exclusive”).

{26} Inlight of our Supreme Court’s dis-

cussion of the HRA in Gandy, and based

upon the language in Section 10-16C-4(C)
of the WPA, we conclude that the Legis-
lature did not intend the HRA to provide

Plaintiff’s exclusive remedy in this case.

Our conclusion, supported by the Leg-

islature’s language, also comports with a

liberal construction of the two statutes.

The district court’s reasons for reaching

the opposite conclusion are not persuasive.

{27} “Statutes are not to be read in a man-

ner that would make portions of them su-

perfluous?” State Dep’t of Labor v. Echostar

Commcns Corp., 2006-NMCA-047, € 6,

139 N.M. 493, 134 P.3d 780. In construing

legislative intent to reach its conclusion
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that the HRA provided Plaintiff’s exclusive
remedy, the district court omitted any dis-
cussion of the express provision in Section
10-16C-4(C) that the remedies in the WPA
“shall be in addition to any other remedies
provided for in any other law[.]” Having
omitted consideration of that language,
which ostensibly allows a plaintiff to state
a WPA claim alongside a claim under any
other law, including the HRA, the district
court concluded that there was a conflict
between the WPA and the HRA that ren-
dered them irreconcilable.

{28} Inthe context of statutory construc-
tion, a determination that two legislatively
enacted provisions irreconcilably conflict
is not favored. See Luboyeski v. Hill, 1994-
NMSC-032, € 10, 117 N.M. 380, 872 P.2d
353 (“Whenever possible, [the appellate
courts] must read different legislative
enactments as harmonious instead of
as contradicting one another”); see also
NMSA 1978, § 12-2A-10(A) (1997) (stat-
ing that “[i]f statutes appear to conflict,
they must be construed, if possible, to give
effect to each”). This is because there is a
presumption that the Legislature is aware
of existing laws and would not intend to
enact new legislation that irreconcilably
conflicts with existing laws. See Luboyeski,
1994-NMSC-032, ¢ 10 (stating that the
Legislature is presumed not to have in-
tended to enact a law that is inconsistent
with existing laws). Thus, the district
courts conclusion that the HRA and the
WPA are irreconcilably conflicting is out
of step with general principles of statutory
construction, particularly in light of the
language in Section 10-16C-4(C).

{29} In support of its conclusion that
there was an irreconcilable conflict be-
tween the HRA and the WPA, the district
court stated that: (1) unlike the WPA,
the HRA “provides a comprehensive
administrative process . . . which must be
exhausted as a prerequisite to suit”; (2) the
two acts have different statutes of limita-
tions; and (3) the two acts differ in terms
of the recovery available to a successful
claimant. Defendant urges this Court to
rely on these distinctions to affirm the
district court’s decision. We decline to do
s0.

{30} We begin with the different statutes
of limitations and the different recoveries
available to a successful claimant. Here,
the district court did not explain why these
differences necessarily placed the HRA
and the WPA in irreconcilable conflict.
And, on appeal, Defendant has failed to
as well. We see no reason to conclude that

these distinctions create an irreconcilable
conflict between the two acts.

{31} The HRA and the WPA may be
read harmoniously, giving effect to each,
notwithstanding the different statutes of
limitations and the different remedies
available to a successful claimant. We
assume that any plaintiff who wished to
file claims pursuant to the HRA and the
WPA would understand the need to do
so within the earlier statute of limitations
of the HRA to avoid dismissal of the
HRA claim on timeliness grounds. See §
28-1-10(A) (providing a three-hundred-
day statute of limitations for filing claims
under the HRA); § 10-16C-6 (providing
a two-year statute of limitations for filing
claims under the WPA). In the present
case, Plaintiff’s HRA and WPA claims were
timely brought within the same complaint.
{32} Additionally, that the HRA and
the WPA provide different remedies for
a successful claimant does not create an
irreconcilable conflict. See § 28-1-13(D)
(providing that, pursuant to the district
court’s discretion, a successful claimant
under the HRA may receive “actual dam-
ages and reasonable attorney fees”); §
10-16C-4(A) (stating that a public employ-
er that violates the WPA “shall be liable to
the public employee for actual damages,
reinstatement with the same seniority
status that the employee would have had
but for the violation, two times the amount
of back pay with interest on the back pay
and compensation for any special damage
sustained as a result of the violation . . . .
[and the] employer shall be required to pay
the litigation costs and reasonable attorney
fees of the employee”). To the extent thata
plaintiff is successful under both theories
and to the extent that the remedies overlap,
itis incumbent on the district court to pre-
vent impermissible double recovery. Hood
v. Fulkerson, 1985-NMSC-048, ¢ 12, 102
N.M. 677, 699 P.2d 608 (stating that “[d]
uplication of damages or double recovery
for injuries received is not permissible”
and “[w]here there are different theories
of recovery and liability is found on each,
but the relief requested was the same . . .,
the injured party is entitled to [recover a
particular type of damages] award [only
once]”); see Gandy, 1994-NMSC-040, ¢
12 (“We are confident that an appropriate
exercise of discretion by the district courts
... will prevent double recovery[.]”).
{33} In regard to its conclusion that
the HRA “provides a comprehensive
administrative process . . . which must be
exhausted as a prerequisite to suit,” the

district court reasoned that allowing a
public employee to frame retaliation-based
disputes as WPA claims instead of HRA
claims would frustrate the Legislature’s
intent, reflected in the HRA, to require ag-
grieved employees to pursue administra-
tive remedies. But here, Plaintiff satisfied
the grievance procedure of the HRA by
requesting and receiving an order of non-
determination and then appealing that
order in the district court. See Mitchell-
Carrv. McLendon, 1999-NMSC-025, € 16,
127 N.M. 282,980 P.2d 65 (explaining that
the process of requesting and receiving an
order of non-determination signals that
the claimant has complied with the HRA
grievance procedures and may proceed to
court). The order of non-determination
allowed Plaintiff to bring her HRA and
non-HRA claims, including her WPA
claim, before the district court in a single
lawsuit.

{34} That the Legislature provided a
procedure in the HRA by which a claimant
may proceed to court on her claim after
requesting and receiving an order of non-
determination precludes the conclusion
that the Legislature intended to require
a claimant, in every instance, to proceed
through a comprehensive administrative
process before the Human Rights Com-
mission before bringing her claim to court.
See, e.g.,$ 28-1-10(B), (C), (F) (describing
an administrative process that includes,
in part, an investigation by the director of
the Human Rights Division, potentially
followed by an attempt of persuasion or
conciliation, possibly followed by a hearing
before the Human Rights Commission).
Rather, as demonstrated in this case, a
claimant may essentially circumvent the
more extensive administrative processes
contemplated by the HRA by requesting
and receiving, without delay, an order
of non-determination that may then be
appealed in a trial de novo in the district
court. See § 28-1-10(D) (“A person who
has filed a complaint with the [H]Juman
[R]ights [D]ivision may request and shall
receive an order of non[-]determination
from the director without delay[.]”); §
28-1-13(A) (stating that the order of non-
determination may then be appealed to the
district court where the complainant may
obtain a trial de novo).

{35} In sum, we reverse the district
court’s order dismissing Plaintiff’s WPA
claims on the ground that the HRA and
WPA are in irreconcilable conflict and
that, therefore, the HRA is the exclusive
remedy for Plaintift’s retaliation claim.
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iv. Defendant’s Arguments in
Opposition to Remanding
Plaintiff’s WPA Claims for Trial

{36} Defendant argues that even if this

Court reverses the dismissal of Plaintift’s

WPA claims, Plaintiff is not entitled to a

trial on that issue. According to Defendant,

when the jury found that Plaintiff did not
prove Defendant unlawfully retaliated
against her under the HRA, it necessarily
resolved her claim for retaliation under the

WPA as well. We disagree.

{37} Plaintiff’s claims under the HRA

and under the WPA were premised on

distinct theories of what caused Defen-
dant’s alleged retaliation against her. In
regard to the HRA claims, the jury was
instructed, in relevant part, that to prove
retaliation, Plaintiff was required to show
that she suffered an adverse employment
action because she opposed an “unlaw-
ful discriminatory practice” The phrase

“unlawful discriminatory practice” was de-

fined for the jury as follows: (1) “to create

a hostile work environment, discharge an

employee[,] or to otherwise discriminate

on the basis of sex”; or (2) “to discriminate
against any person who reports an unlaw-
ful discriminatory practice”

{38} Thus, as to Plaintiff’s HRA claims,

the jury was instructed that an employer

engages in an unlawful retaliation if the
employee claiming retaliation (1) opposed
the creation of a hostile work environ-
ment or the discharge of an employee or
other discrimination on the basis of sex;
or (2) reported the creation of a hostile
work environment, the discharge of an
employee, or other discrimination on the
basis of sex. Plaintiff argues that the jury’s
determination that Plaintiff did not suffer
retaliation on any of the foregoing bases

did not answer the question that was raised

by her WPA claims, that is, whether De-

fendant retaliated against her based on her
report of the alleged rape to the residency
administrators.

{39} The issue whether Defendant’s al-

leged retaliatory behavior was triggered

by Plaintift’s report of the alleged rape
alone is distinct from the issue whether

Defendant’s alleged retaliatory behavior

was triggered by Plaintiff’s opposition to

or report of an “unlawful discriminatory
practice” as that phrase was defined for the
jury. Accordingly, we hold that the jury’s
determination of no retaliation under the

HRA did not preclude a determination

that Defendant retaliated against Plaintiff

in violation of the WPA, and we remand
this matter to the district court for further

proceedings related to Plaintiff’s WPA
claims.

{40} Recognizing that we might hold that
the WPA claims were viable, Defendant
argues that we should affirm the district
court’s dismissal of Plaintift’s WPA claims
on the basis that the WPA is unconstitu-
tional. Defendant argues that the WPA
is void for vagueness because it “sets no
discernable standard for compliance” and
fails to define crucial terms such as “in-
formation” and “about” The district court,
having dismissed Plaintiff’s WPA claims
on another ground, expressly declined
to consider the issue whether the WPA is
unconstitutional. Accordingly, this issue is
not properly before this Court and will not
be considered. See Lewis v. City of Santa
Fe, 2005-NMCA-032, € 19, 137 N.M. 152,
108 P.3d 558 (declining to consider an is-
sue upon which the district court had not

passed).
2. Plaintiff’s Breach of Contract
Arguments

{41} Inthe amended complaint, Plaintiff
stated a claim for wrongful discharge pre-
mised on the theory that, by terminating
her from the residency program without
just cause, Defendant had breached the
Graduate Medical Education Agreement
(the employment contract). Defendant
filed a motion for summary judgment on
the ground that Plaintiff’s contract claim
was precluded as a matter of law, which the
district court granted. On appeal, Plaintift
argues that disputed issues of fact existed
that rendered summary judgment on this
issue improper.

{42} Insummaryjudgment proceedings,
the moving party has the initial burden of
making a prima facie showing that it is
entitled to summary judgment. Romero v.
Philip Morris Inc., 2010-NMSC-035, § 10,
148 N.M. 713, 242 P.3d 280. The moving
party may meet this burden by showing
“such evidence as is sufficient in law to
raise a presumption of fact or establish
the fact in question[.]” Id. (internal quota-
tion marks and citation omitted). “Once
this prima facie showing has been made,
the burden shifts to the non-movant to
demonstrate the existence of specific evi-
dentiary facts [that] would require trial on
the merits” Id. (internal quotation marks
and citation omitted). In order to meet its
burden, the non-movant must provide the
court with evidence that justifies a trial
on the issues; merely arguing that such
evidence exists is insufficient. Id.

{43} Defendant set forth the following
undisputed facts in support of its motion:

(1) “[t]he terms of Plaintiff’s employment
contract, including applicable policies and
procedures, required her to adjudicate her
contract dispute through a formal three-
step grievance [procedure]”; (2) “[w]hile
Plaintiff initiated that process, she did
not complete the third step—final and
binding arbitration”; and (3) “Plaintiff,
having failed to comply with the exclusive
dispute resolution provisions of her own
contract, including applicable policies and
procedures, is precluded as a matter of law
from asserting claims against [Defendant]
for breach of contract[.]” Attached to
Defendant’s motion were several exhibits
that supported the foregoing statements,
including the employment contract and
copies of “grievance forms” indicating that
Plaintiff had completed only two steps of
the three-step grievance procedure.

{44} The district court relied on Defen-
dant’s undisputed material facts as the
basis for its summary judgment order.
Implicit in the court’s summary judgment
was a determination that Plaintiff failed to
meet her burden, under Romero, of dem-
onstrating the existence of evidence that
would require a trial on the merits. See id.
On appeal, Plaintiff argues that two issues
of fact precluded the court’s summary
judgment.

{45} First, Plaintiff argues that there ex-
ists a factual issue regarding the basis for
her termination from the residency pro-
gram. In support of her argument, Plaintiff
points out that, although the notice of final
action by which Defendant terminated
Plaintiff from the residency program
states that the various forms of conduct for
which Plaintiff was terminated constituted
“administrative misconduct,” the notice of
final action “clearly articulate[d] academic
and professional objections[.]” Therefore,
Plaintiff argues, she was actually termi-
nated for “alleged non-administrative
misconduct[.]” Plaintiff argues that since
she was not terminated for administra-
tive misconduct, she was not required to
follow the three-step grievance procedure
upon which the district court’s summary
judgment order was based. Rather, Plain-
tiff argues, she was required to and did
follow a “bifurcated two-step grievance
process” that is applicable to termination
based on academic or professional mis-
conduct. Based on the foregoing, Plaintift
argues that the district court erred in con-
cluding as a matter of law that she failed
to comply with the three-step grievance
procedure required in the employment
contract.
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of the Year Award from the State Bar of New Mexico and the 2007
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Spirit Award from the New Mexico Coalition Against Domestic
Violence. Moran is past chair of the State Bar Prosecutors Section
and a former board member of the Criminal Law and Trial Prac-
tice sections, the Supreme Court Uniform Jury Instruction Com-
mittee from 2010 to 2014 and the Young Lawyer’s Division.

Ben Sherman

505-750-7150
ben@benshermanlaw.com

Ben Sherman is the founder of Ben Sherman
Law LLC, located in Albuquerque. His prac-
tice is focused on representing injured work-
ers in workers’ compensation cases. Prior to
opening his own law firm, he enjoyed serving
the public as a prosecutor with the 2nd Judicial District Attorney’s
Office and as an assistant city attorney with the City of Albuquer-
que’s litigation department. Ben is a proud 2008 graduate of the
University of New Mexico School of Law and has been fortunate
to practice law in New Mexico for the past seven years. A fluent
Spanish-speaker, he enjoys representing people from all commu-
nities and appreciates New Mexico’s unique diversity and rich tra-
ditions. Ben is a past chair and board member of the State Bar of
New Mexico Young Lawyers’ Division. In his free time, he enjoys
volunteering, playing recreational soccer, kayaking, hiking, music,
reading, and spending time with family and friends.

Julie J. Vargas

505-881-3191
julie@huntdavislaw.com

Julie J. Vargas is a native of Albuquerque. She
attended Brown University in Providence,
R.L, where she received a B.A. in English Lit-
erature and History in 1990. In 1993, Julie re-
ceived her ].D. from the UNM School of Law.
For the past 21 years, she has worked with the firm of Hunt & Da-
vis PC, where she has been a shareholder since 2002. Her practice
is focused primarily in the areas of real estate, general business and
commercial litigation. Julie has been a member of the State Bar’s
Ethics Advisory Committee since 1998 and has chaired the com-
mittee since 2008. She is a member of the Disciplinary Board and
has served as an adjunct professor of ethics. Julie is a past member
of the Board of Directors for the New Mexico Museum of Natural
History and Science Foundation.

SECOND BAR COMMISSIONER DISTRICT

Joseph F. Sawyer
505-334-4297

jsawyer@sjcounty.net

LAl
' Joseph E Sawyer is a Deputy County At-
' torney for San Juan County. A Farmington
native, he attended the University of New
s Mexico (B.A., summa cum laude, 1995) and
Notre Dame Law School (J.D., 1999). Prior
to working for San Juan County, Joe spent several years in pri-
vate practice engaged in business, domestic, and criminal defense
law, and then joined the 11th Judicial District Attorney’s Office
where he prosecuted drug cases and a variety of felonies and mis-
demeanors. He served as president of the San Juan County Bar
Association in 2011 and represented Division 1 for the Young

Lawyers Division of the State Bar from 2006 to 2007. He enjoys
backpacking, mountain biking, traveling and watching his chil-
dren play sports. Joe and his wife Ana live in Farmington with
their two daughters, Natalia and Mariana.

THIRD BAR COMMISSIONER DISTRICT
Carolyn A. Wolf

505-986-2683
cwolf@montand.com

Carolyn A. Wolf is currently of counsel at
Montgomery & Andrews, PA. In more than
20 years in state government, she was in-
house counsel for the Human Services De-
partment, Health and Environment Depart-
ment, and Taxation and Revenue Department, and was counsel for
other agencies, boards and commissions as an attorney in the Civil
Division of the Attorney General’s office. Wolf was general counsel
for the Department of Finance and Administration and Taxation
and Revenue Department. She is a graduate of Rice University and
the University of New Mexico School of Law.

FOURTH BAR COMMISSIONER DISTRICT

Ernestina R. Cruz

575-758-7958
tina.cruz@cruzlaw-nm.com

Ernestina R. Cruz is a sole practitioner and
owner of Cruz Law Office in Taos. Her prac-
tice primarily focuses on matters involving
civil rights, employment law, family law,
and personal injury. She is a graduate of the
University of New Mexico (B.A. 1996 and ].D. 2001) and the Uni-
versity of Notre Dame (M.A. 1998). This summer she will begin
coursework in connection with obtaining a LL.M. in Dispute Res-
olution with a concentration in Mediation from the Straus Institute
for Dispute Resolution at Pepperdine University School of Law. In
2008, she was named the Young Lawyer of the Year by the New
Mexico Hispanic Bar Association. She was also recognized by the
Hispanic National Bar Association as a Top Lawyer under 40 in
2010. Cruz is a past chair of the State Bar of New Mexico Young
Lawyers Division and Employment and Labor Law Section.

FIFTH BAR COMMISSIONER DISTRICT
Wesley O. Pool

575-762-8300
wesley@poollawfirm.com

Wesley O. Pool is the principal and owner of
Pool Law Firm PC in Clovis. He is licensed to
practice in New Mexico and Texas. The firm
focuses on commercial litigation in addition
to real estate, bankruptcy, probate, wills and
estate planning, and domestic relations. Pool is a member of the
Curry/Roosevelt Bar Association, the American Bar Association,
and the American Trial Lawyers Association. He has served on the
board of directors of the Business Law Section and is the BBC liai-
son to the Minimum Continuing Legal Education Board.
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SIXTH BAR COMMISSIONER DISTRICT
Jared G. Kallunki

575-208-4469
jared.kallunkilaw@gmail.com

Jared G. Kallunki is a Roswell attorney prac-
ticing criminal defense, domestic relations,
and civil litigation. He attended the Univer-
sity of Alabama (B.A. 2001 and M.A. 2004)
and Thomas Jefferson (J.D. 2007). Previously,
he was the Managing Attorney of the Roswell office of New Mexico
Legal Aid and served on the board of the Young Lawyers Division
of the State Bar of New Mexico. Mr. Kallunki is a past recipient of
the Robert H. LaFollette Pro Bono Award for his work with the less
fortunate. He lives in Roswell with his wife, Tiesha, and his three
children, Detroit, Joaquin and Cedric.

SEVENTH BAR COMMISSIONER DISTRICT

Roxanna M. Chacon

505-450-7922
chaconroxanna@gmail.com

Roxanna M. Chacon is a Las Cruces attorney.
Chacon received her bachelor’s degree from
New Mexico State University and her law
degree from the UNM School of Law. She
serves on the UNM School of Law Alumni
Board and is a former board member for New Mexico Legal Aid
and the New Mexico Hispanic Bar Association. Chacon is current-
ly pursuing an LL.M. in Public International Law at the University
of Helsinki, Finland. Ms. Chacon and her husband, Juha Koponen,
have two children, Lucianna and Paul Edvard.

Frank N. Chavez

575-642-1227
fnc@roslaw.com

Frank N. Chavez graduated from the UNM
School of Law and began practicing in 1969.
He began his career with the NM State At-
torney General’s office, and continued as an

! assistant city attorney and City Attorney for
the Clty of Las Cruces. Frank joined Reeves Chavez Albers and
Walker, and served as president of this firm for 22 years. He later
formed a new law firm Rosner and Chavez LLC. Frank has been
a Martindale-Hubbell AV rated attorney since 1995. Frank has
served: as a Bar exam grader, as a member of the Board of Bar
Examiners, on judicial selection panels for both the District Court
and Court of Appeals, as a board member for the Code of Profes-
sional Conduct, as a board member for the Code of Judicial Con-
duct, as a Commissioner for the Client Protection Fund, and as an
arbitrator for the State Bar of New Mexico. His hobby is very long
distance bicycle touring.

PARALEGAL DIVISION
Yolanda R. Ortega

505-988-4476
yortega@cuddymeccarthy.com

Yolanda R. Ortega is a paralegal at Cuddy &
McCarthy, LLP in Santa Fe. Yolanda received
her Bachelor of Business Administration and
Economics from New Mexico State University
in 1992 and her Associate’s Degree in Parale-
gal Studies from the Santa Fe Community College in 2000. Yolanda
worked for the State of New Mexico, Risk Management Division, Le-
gal Bureau from 1999 to 2004 and then with White, Koch, Kelly &
McCarthy, P.A. from 2004 to 2010 when the firm merged with another
firm to become Cuddy & McCarthy, LLP. Her work focuses primarily
on employment law, litigation, family law and school law. Yolanda has
been a member of the State Bar of New Mexico Paralegal Division
since 2001 and has served as a Board Director, Secretary and Co-Chair
of the Membership Committee.

SENIOR LAWYERS DIVISION

John P. “Jack” Burton
505-954-3906
jburton@rodey.com

John P. “Jack” Burton is a full-time director and
shareholder of the Rodey Law Firm, which he
joined upon graduation from law school. His
practice includes transactions and dispute res-
olution (mediation, arbitration and litigation)
in all types of business, finance, and property matters. Jack has been
active in the Senior Lawyers Division and several sections of the State
Bar, including the Business Law Section and the Commercial Litigation
Section, serving as chair. He was named Business Lawyer of the Year in
2004 by the State Bar Business Law Section. He is listed in Best Lawyers
America in ten categories of law, and has been named Santa Fe Lawyer
of the Year in three of them: Real Estate in 2011, Mediation in 2013,
and Arbitration in 2016. Jack attended Louisiana Tech University (B.S.
in Bus. Admin., accounting major, magna cum laude, ‘65) and Harvard
Law School (LL.B., ‘68). He and his wife Anne live in Santa Fe.

YOUNG LAWYERS DIVISION

Spencer Edelman

505-848-1857
spencer.edelman@modrall.com

Spencer Edelman is the chair of the Young Law-
yers Division. He is an associate at the Modrall
Sperling law firm, where his practice deals with
creditors’ rights and litigation with a focus on
bankruptcy. His practice also includes repre-
senting defendants in asbestos litigation and handling real estate dis-
putes. Spencer’s efforts with YLD include organizing Wills for Heroes
events for first responders, assisting with the Veterans Civil Justice Ini-
tiative, organizing volunteers for the Law Day Call-in Program, and
coordinating volunteers and schools for Constitution Day. Spencer
serves on the board of the non-profit organization Law Access New
Mexico. He plays tennis regularly and attends as many Isotopes games
as possible. In 2013-14 he served as a law clerk for United States Bank-
ruptcy Judge David Thuma. He is a graduate of the James E. Rogers
College of Law at the University of Arizona and Macalester College in
St. Paul, Minnesota.
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{46} Plaintiff does not supply any evi-
dentiary or legal support for her asser-
tion that, contrary to what was stated
in the notice of final action, the actions
that led to her termination constituted
non-administrative misconduct. We
note as well that in Plaintiff’s grievance
forms, attached to Defendant’s motion
for summary judgment, Plaintiff referred
to the grievance procedure applicable
to disciplinary action for administrative
misconduct. Accordingly, we are not
persuaded that the district court erred in
granting Defendant’s summary judgment
motion. See id. (stating that in response
to the movant’s showing of entitlement
to summary judgment, the non-movant
must show, rather than merely argue, the
existence of evidence that warrants a trial
on the merits); V.P. Clarence Co. v. Colgate,
1993-NMSC-022, ¢ 2, 115 N.M. 471, 853
P2d 722 (“[A]rguments of counsel are not
evidence upon which a trial court can rely
in a summary judgment proceeding.”).
{47} Plaintiff nevertheless argues that
even if the grievance procedure applicable
to termination on administrative miscon-
duct grounds applied to her, she could not
have submitted her dispute to binding
arbitration because only the union that
negotiated the terms of the employment
contract on behalf of all medical residents
was permitted to do so. And, according
to Plaintiff, the union “did not elect to
proceed to the third step—binding arbitra-
tion[.]” In Plaintiff’s view, she “exhausted
her remedies within the UNM system” by
completing the only two steps of the griev-
ance procedure that she, personally, could
do. From our review of the record, we
conclude that Plaintift failed in the district
court to provide any evidence in support of
this argument. Specifically, Plaintiff does
not point to any evidence demonstrating
that she attempted but the union refused
to submit her grievance to arbitration, thus
leaving her unable to complete the griev-
ance procedure. Plaintiff’s arguments on
appeal are unsupported by citations to the
record on appeal and fail to demonstrate
grounds for reversing the district court’s
summary judgment order. See id.; Muse
v. Muse, 2009-NMCA-003, § 51, 145 N.M.
451, 200 P.3d 104 (stating that, on appeal,
this Court will not rely on the arguments
and assertions of counsel that are unsup-
ported by citations to the record).

3. Plaintiff’s TCA Arguments

{48} The district court granted Defen-
dant’s motion to dismiss Plaintiff’s tort
claims because Plaintiff failed to comply

with the TCA's notice requirement. Plain-
tiff argues that the court erred in con-
cluding that she failed to meet the TCA’s
notice requirements. She also argues that
the merits of her tort claims precluded
dismissal. Because we affirm the district
court’s dismissal on the notice issue, we
do not consider Plaintift’s remaining TCA
arguments.

{49} Under the TCA, a person who
claims damages against a public entity
is required to provide the administrative
head of the public entity with written no-
tice stating the “time, place[,] and circum-
stances of the loss or injury” that gave rise
to the claim. Section 41-4-16(A). Unless
the public entity has been given notice as
required in Section 41-4-16(A) or unless
the public entity had “actual notice of the
occurrence[,]” a court is jurisdiction-
ally barred from considering the matter.
Section 41-4-16(B). Plaintiff claims that
dismissal of her tort claims was improper
because, by reporting the alleged rape,
Plaintiff provided Defendant with “actual
notice” of the occurrence; thus, Plaintiff
contends, she satisfied the notice require-
ment of Section 41-4-16(B). Under the
clear constraint of precedent, we disagree.
{50} The purpose of the notice require-
ment in Section 41-4-16(B) is “to ensure
that the agency allegedly at fault is notified
that it may be subject to a lawsuit” City of
Las Cruces v. Garcia, 1984-NMSC-106, ¢
5, 102 N.M. 25, 690 P.2d 1019 (internal
quotation marks and citation omitted);
Dutton v. McKinley Cnty. Bd. of Comms,
1991-NMCA-130, 9 9, 113 N.M. 51, 822
P2d 1134 (stating that it is “firmly estab-
lished that the notice required is not simply
actual notice of the occurrence of the ac-
cident or injury but rather, actual notice
that there exists a likelihood that litigation
may ensue” (internal quotation marks and
citation omitted)). Requiring a potential
claimant to provide notice that litigation
is likely to ensue is intended to “reason-
ably alert [the agency] to the necessity of
investigating the merits of a potential claim
against it” Smith v. State ex rel. State Dep’t
of Parks & Recreation, 1987-NMCA-111,
912, 106 N.M. 368, 743 P.2d 124; see also
Ferguson v. State Highway Comm’n, 1982-
NMCA-180, € 12, 99 N.M. 194, 656 P.2d
244 (stating that the purpose of the notice
requirement under the TCA is to enable
an investigation “while the facts are ac-
cessible[,]” “to question witnesses[,]” “to
protect against simulated or aggravated
claims[,]” and “to consider whether to pay
the claim or to refuse it”).

{51} Plaintiff does not argue on appeal,
nor did she allege in the district court,
that her report of the alleged rape created
or was sufficient to notify Defendant of
a likelihood that litigation may ensue.
Without such notice, the fact that Plaintiff
notified Defendant of the alleged rape does
not satisfy Section 41-4-16(B). Dutton,
1991-NMCA-130, 9 (stating that actual
knowledge of a plaintift’s alleged injury is
insufficient to comply with Section 41-4-
16). The district court properly dismissed
Plaintift’s TCA claims.
4. Plaintiff’s Jury Instructions
Arguments
{52} In regard to the instructions given
to the jury, Plaintiff argues that the dis-
trict court erred in two ways. Plaintiff’s
first argument pertains to the instruction
that stated the elements of a “hostile work
environment” claim. In relevant part,
the jury was instructed that to prove her
hostile work environment theory, Plaintiff
was required to establish that Defen-
dant’s “alleged conduct, after it learned of
Plaintiff[’s] allegations of rape, was based
on her sex and was severe and pervasive”
Plaintift argues that because the given in-
struction included the phrase “severe and
pervasive” instead of the phrase “severe or
pervasive[,]” as stated in Plaintiff’s prof-
fered instruction on this issue, the jury was
provided with a misstatement of the law.
{53} Plaintiff’s argument regarding the
hostile work environment instruction is
premised on our Supreme Court’s rec-
ognition, in Nava v. City of Santa Fe, that
“generally” a hostile work environment
claim requires showing that “the harass-
ment was sufficiently severe or pervasive
to create an abusive work environment[.]”
2004-NMSC-039, € 6, 136 N.M. 647, 103
P.3d 571 (quoting Lawrence Solotoff &
Henry S. Kramer, Sex Discrimination and
Sexual Harassment in the Work Place §
3.04[2],at 3-31 (2004)) (internal quotation
marks omitted). The Nava Court also
observed, however, that in New Mexico
the HRA has been interpreted to require
conduct that is “so severe and pervasive
that . . . the workplace is transformed into
a hostile and abusive environment for
the employee” Nava, 2004-NMSC-039,
¢ 5 (quoting Ocana v. Am. Furniture Co.,
2004-NMSC-018, € 24, 135 N.M. 539, 91
P.3d 58) (internal quotation marks omit-
ted). The phrase “severe and pervasive”
used in Ocana and recognized in Nava
continued, after Nava, to be employed
by our Supreme Court in the context of
hostile work environment claims. See, eg.,
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Ulibarri v. State, 2006-NMSC-009, € 13,
139 N.M. 193, 131 P.3d 43 (“The alleged
harassment . . . was not sufficiently severe
and pervasive to support [the p]laintiff’s
claim”).

{54} The issue in the present case,
whether harassment must be “severe and
pervasive” or “severe or pervasive” was
not considered by the Nava Court, and
therefore, Nava is not authority for Plain-
tiff’s argument. Ramirez v. Dawson Prod.
Partners, Inc., 2000-NMCA-011, € 10, 128
N.M. 601, 995 P.2d 1043 (“[C]ases are not
authority for propositions they do not con-
sider””). Further, we are not persuaded that,
by its mere recognition of a general rule
cited in a treatise, the Nava Court intended
to announce a new standard applicable to
hostile work environment claims in New
Mexico. Accordingly, we conclude that the
district court’s instructions to the jury on
this issue accurately stated the law.

{55} Plaintiff’s second argument in
regard to the jury instructions is a gen-
eralized complaint that the district court
failed to give the jury Plaintift’s proffered
instructions pertaining to three issues:
Defendant’s failure to conduct an adequate
and fair investigation into the alleged rape,
its failure to prepare a written report on the
alleged rape, and its failure “to respond”
to Plaintiff’s reports that she felt “trauma-
tized, terrified, intimidated|[,] and unable
to work or learn” when she was required
to interact with the senior resident. Inso-
far as we can tell from Plaintiff’s briefing,
Plaintiff’s argument regarding Defendant’s
failure to prepare a written report is raised
for the first time on appeal. Therefore, this
issue will not be considered. See Wolfley
v. Real Estate Commn, 1983-NMSC-064,
¢ 5,100 N.M. 187, 668 P.2d 303 (stating
that the appellate courts will not consider
theories that are raised for the first time
on appeal).

{56} As to Plaintiff’s contention that the
district court erred in failing to instruct
the jury in regard to Defendants failure to
conduct an investigation into the alleged
rape and its failure “to respond” to Plaintiff
in a particular manner, Plaintiff fails to
demonstrate where, in the record, facts
to support these instructions were argued
before the district court, argued at trial, or
supported by evidence that was presented
to the jury. See Rule 12-213(A)(4) NMRA
(requiring the appellant to include in the
brief in chief citations to the record proper,
transcript of proceedings, or exhibits relied
upon in support of each argument). We
will not search the record on Plaintiff’s

behalf; accordingly, Plaintiff’s argument
provides no grounds for reversal. See Muse,
2009-NMCA-003, ¢ 72 (stating that this
Court “will not search the record for facts,
arguments, and rulings in order to support
generalized arguments”).
5. Conclusion of Issues in Plaintiff’s
Appeal
{57} In summary, we reverse the district
court’s order dismissing Plaintiff’s WPA
claim. As to all other issues raised by Plain-
tiff, we affirm. We turn now to Defendant’s
cross-appeal.
B. Defendant’s Cross-Appeal
{58} Defendant’s cross-appeal pertains
to the district court’s decisions regarding
its requested costs and attorney fees. As
to the costs issue, Defendant relies upon
both Rule 1-068 and Rule 1-054. Since
the jury did not enter a judgment in favor
of Plaintiff, Rule 1-068 does not apply
under the circumstances of this case. See
Rule 1-068(A) (“If an offer of settlement
made by a defending party is not accepted
and the judgment finally obtained by the
claimant is not more favorable than the
offer, the claimant must pay the costs . . .
incurred by the defending party after the
making of the offer[.]”); Apodaca v. AAA
Gas Co., 2003-NMCA-085, ¢ 100, 134
N.M. 77,73 P.3d 215 (“Rule 1-068 . . . does
not apply where the judgment is entered
against [a] plaintiff-offeree and in favor of a
defendant-offeror”). Accordingly, we limit
our review of the costs issue to Defendant’s
arguments under Rule 1-054.
{59} Pursuant to Rule 1-054(D)(1), “costs
... shall be allowed to the prevailing party
unless the court otherwise directs[.]” At-
torney fees awards are governed by the
American rule, which provides that “ab-
sent statutory or other authority, . . . each
party should bear its own attorney fees”;
an exception to the American rule is the
court’s power “to sanction the bad faith
conduct of litigants and attorneys[.]” Clark
v. Sims, 2009-NMCA-118, 4 21, 147 N.M.
252,219 P.3d 20 (internal quotation marks
and citation omitted). The district court’s
decisions regarding costs and attorney fees
are reviewed for an abuse of discretion.
Robertson v. Carmel Builders Real Estate,
2004-NMCA-056, 99 47,53, 135 N.M. 641,
92 P.3d 653.
{60} Defendant filed motions seeking to
recover attorney fees in an amount not
specified in the record, and costs, total-
ing $39,442.05. The district court found
that, at trial, Plaintiff testified that she
had “earned almost no money. However,
Plaintiff has a medical degree and it was

established at trial that Plaintiff had done
little, to nothing, to seek employment from
the time of her termination to the time of
trial” The court determined that, although
the foregoing facts did not support an “out-
right denial of Defendants cost bill[,]” they
did warrant reducing certain costs that
Defendant sought to recover. The district
court ultimately awarded Defendant costs
totaling $16,661.16. The district court de-
nied Defendant’s request for attorney fees,
reasoning that the HRA does not allow at-
torney fees for a prevailing Defendant and
that Plaintift’s case was not brought in bad
faith, nor was it unreasonable, frivolous, or
lacking a foundation.

{61} Defendant argues that it was error
for the district court to deny its costs for
certain depositions on the ground that
they were not used at trial or in support
of summary judgment, as well as its elec-
tronic filing fees, its charges for obtain-
ing Plaintiff’s medical records, witness
fees that it paid to Plaintiff’s psychiatrist
who was not qualified as an expert, and
transcript fees that were not requested
or approved by the court. Additionally,
Defendant argues that the court erred in
reducing its jury consultant fees from the
total sum of $18,298.31 to the awarded
sum of $2000. With the exception of the
court’s denial of Defendant’s electronic
filing fees, which was based on a mis-
construction of Rule 1-054(D)(2)(a), we
conclude that the district court properly
exercised its discretion in its decision re-
garding costs.

{62} Pursuant to the Rules of the District
Court of the Second Judicial District, De-
fendant was required to file all of its court
documents electronically. See LR2-303
NMRA (stating that in the Second Judicial
District Court, in civil, domestic relations,
and probate actions, “[t]he electronic fil-
ing of documents . . . is mandatory for
parties represented by attorneys”). Having
prevailed against Plaintiff in this lawsuit,
Defendant sought to recover its electronic
filing fee costs of $330. The district court
refused to award Defendant’s filing fees on
the ground that “Rule 1-054 does not allow
for the recovery of e-filing charges”

{63} Rule 1-054(D)(2)(a) provides that
“filing fees” are generally recoverable.
Rule 1-005(F) NMRA, governing the
service and filing of pleadings and other
papers with the court, provides that “ [f]
iling’ shall include . . . filing an electronic
copy[.]” Nothing in these rules sug-
gests that the cost of electronically filing
court documents is excluded from Rule
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1-054(D)(2)(a)’s provision that filing fees
are generally recoverable. Further, to con-
clude that electronic filing fees comprise an
exception to Rule 1-054(D)(2)(a) would
absurdly render that rule inapplicable to
attorney-represented litigants in a civil,
domestic relations, or probate action in
the Second Judicial District Court who are
required to file documents electronically.
LR2-303. To avoid this absurd result, and
in accord with the language of the rule,
we conclude that “filing fees” as that term
is used in Rule 1-054(D)(2) includes elec-
tronic filing fees.

{64} Because the district court’s denial
of Defendant’s costs was expressly based
upon its misconstruction of Rule 1-054(D)
(2)(a), we conclude that the court abused
its discretion in that regard. See Bhandari v.
Artesia Gen. Hosp.,2014-NMCA-018, € 9,
317 P.3d 856 (stating that the district court
abuses its discretion when its discretionary
decision rests upon a misapprehension of
the law), cert. denied, 2014-NMCERT-001,
321 P.3d 935. On remand, the district court
shall reconsider whether to award Defen-
dant its electronic filing fee costs of $330.
{65} Having reviewed Defendant’s ar-
guments and the district court’s order,
we conclude that the court’s remaining
costs decisions were supported by various
provisions of Rule 1-054, and we will not
second guess the equitable consideration
by the district court of Plaintiff’s inability
to pay the costs. See Martinez v. Martinez,
1997-NMCA-096, § 20, 123 N.M. 816, 945
P2d 1034 (stating that equitable consid-
erations are appropriate in determining
whether to award costs); Gallegos ex rel.
Gallegos v. Sw. Cmty. Health Servs., 1994-
NMCA-037, € 30,117 N.M. 481, 872 P.2d
899 (“[T]he losing party’s ability to pay is
a proper factor to consider in determining

whether to award costs.”); see also Rule
1-054(D)(1) (granting the court discretion
to determine whether to award costs); Rule
1-054(D)(2)(d) (stating that transcript fees
are generally recoverable “when requested
or approved by the court”); Rule 1-054(D)
(2)(e)(i), (ii) (stating, in relevant part,
that the cost of a deposition is generally
recoverable only when it is used at trial or
used in support of a motion for summary
judgment); Rule 1-054(D)(2)(g) (provid-
ing only that “expert” witness fees are gen-
erally recoverable). Accordingly, we are not
persuaded that the district court’s denial or
reduction of Defendant’s remaining costs
constituted an abuse of discretion.

{66} In regard to attorney fees, Defen-
dant, citing Sorbo v. United Parcel Service,
432 F.3d 1169, 1181 (10th Cir. 2005),
argues that “[i]n federal employment
discrimination actions, the court has
discretion to award fees to a prevailing
defendant when the plaintiff’s claim ‘was
brought in bad faith, or was frivolous,
unreasonable, or without foundation. ”
Defendant urges this Court to interpret the
HRA to comport with the principle that it
has derived from Sorbo. Building on the
foregoing, Defendant argues further that
because “Plaintiff’s claims in this litigation
were, in fact, unreasonable and without
foundation[,]” the district court erred in
denying its request for attorney fees under
the HRA.

{67} It is unnecessary in this case to de-
termine whether the HRA should be read
to comport with the principle that De-
fendant has derived from Sorbo. Had the
district court determined that Plaintift’s
lawsuit was unreasonable or without foun-
dation, it was free to exercise its discretion
to award attorney fees to Defendant. See
Clark,2009-NMCA-118, § 21 (stating that,

pursuant to the American Rule, a district
court may award a prevailing party its at-
torney fees on the ground that the losing
party acted in bad faith). The district court
expressly found that Plaintiff’s lawsuit was
not unreasonable and was not brought
“without foundation[.]” Defendant does
not attack the district court’s determina-
tion in that regard, and it is conclusive. See
Rule 12-213(A)(4) (stating that where a
party does not specifically attack a finding,
the finding shall be deemed conclusive).
Accordingly, Defendant’s assertion that
Plaintift’s lawsuit was “in fact, unreason-
able and without foundation” is contra-
dicted by the district court’s conclusive
finding to the contrary. Defendant’s at-
torney fees argument provides no grounds
for reversal.

{68} In sum, as to Defendant’s cross-ap-
peal, we reverse the district court’s decision
to deny the cost of Defendant’s electronic
filing fees. On remand, the district court
shall consider whether those costs should
be awarded to Defendant. As to the court’s
remaining decisions regarding costs and
attorney fees, we affirm.

CONCLUSION

{69} We reverse the district court’s
dismissal of Plaintiff’s WPA claim. We
also reverse the district court’s denial of
Defendant’s request to recover the cost of
its electronic filing fees. We remand for
further proceedings as to these issues. As
to all remaining issues raised in Plaintiff’s
appeal and Defendant’s cross-appeal, we
affirm.

{70} IT IS SO ORDERED.
JONATHAN B. SUTIN, Judge
WE CONCUR:

CYNTHIA A. FRY, Judge
LINDA M. VANZI, Judge
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Opinion
Roderick T. Kennedy, Judge

{1} Plaintiff John Wills, M.D. sued the
Board of Regents of the University of New
Mexico and the University of New Mexico
Health Sciences Center (Defendants) for
breach of contract and, relatedly, breach
of the covenant of good faith and fair
dealing. He later amended his complaint
to include claims of a violation of due
process and a violation of the New Mexico
Whistleblower Protection Act (the WPA),
NMSA 1978, §$ 10-16C-1 to -6 (2010), on
the ground that Defendants terminated
his employment in retaliation for his
initiation of this lawsuit. On Defendants’
motion, the district court dismissed
Plaintiff’s contract-related claims and
his WPA claim. The court later granted
Defendants’ motion for a judgment on
the pleadings as to Plaintiff’s due process
claim.

{2} On appeal, Plaintiff argues that the
district court erred in dismissing his
breach of contract' and WPA claims and
in entering judgment on the pleadings
as to his due process claim. We conclude
that the district court did not err, and we
affirm.

BACKGROUND

{3} Plaintiff was hired to the position of
Chair of the Department of Anesthesiol-
ogy and Critical Care Medicine at the
University of New Mexico Health Sci-
ences Center in September 2002. Pursu-
ant to a two-year employment contract,
Defendants agreed to pay Plaintiff a base
salary plus a supplemental salary. After
the two-year term of the contract expired,
Defendants continued to pay Plaintiff’s
salary in an amount consistent with the
payment-related terms of the original
contract until 2009. After 2009 Defendants
stopped paying Plaintiff pursuant to those
original contract payment-related terms.

{4} InJune 2011, Plaintiff filed a complaint
for breach of contract and breach of the
covenant of good faith and fair dealing
(the initial complaint) by which he sought
to recover “past due salaries” that were
unpaid since 2009. Plaintiff alleged that
the terms of the expired contract had
been “continued by the acts of the parties
and the subsequent payment of salary to
[P]laintiff per the terms of the [original]
contract” and, by failing to pay him in ac-
cord with those terms, Defendants were
in breach of their contractual obligation.
Approximately four days after Defen-
dants were served with Plaintiff’s initial

complaint, Defendants terminated his
employment.

{5} After Defendants terminated his
employment, Plaintiff amended his com-
plaint, adding a claim for retaliatory
violation of due process. In support of his
due process claim, Plaintiff alleged that by
terminating his employment in retaliation
for filing the initial complaint, Defendants
violated Plaintiff’s constitutional right
of access to the courts. Later, in a third
amended complaint, Plaintiffadded a new
claim in which he alleged that, by retaliat-
ing against him for filing the initial com-
plaint, Defendants abused their authority
in violation of the WPA.

{6} Defendants moved to dismiss Plain-
tiff’s third amended complaint pursuant
to Rule 1-012(B)(6) NMRA on the ground
that it failed to state any claim upon which
relief could be granted. For reasons that
are discussed later in this Opinion, the
district court granted Defendants’ mo-
tion to dismiss Plaintiff’s claims related
to breach of contract and breach of the
covenant of good faith and fair dealing,
as well as his WPA claim. As to Plaintift’s
due process claim, the district court denied
Defendants’ motion to dismiss on the
ground that “a public employer may not
take adverse employment action against a
public employee for that employee filing a
lawsuit([.]”

{7} Defendants again sought dismissal of
Plaintift’s due process claim in a motion
for a judgment on the pleadings pursu-
ant to Rule 1-012(C). See Glaser v. LeBus,
2012-NMSC-012, € 8, 276 P.3d 959 (A
judgment on the pleadings is treated as
a motion to dismiss when the district
court considers matters contained solely
within the pleadings”). In the motion for
a judgment on the pleadings, Defendants
argued that, insofar as Plaintiff sought
to recover damages from Defendants for
an alleged violation of his constitutional
right of access to the courts, his claim was
barred by the New Mexico Tort Claims
Act (the TCA), NMSA 1978, §§ 41-4-1
to -30 (1976, as amended through 2015).
In support of their argument, Defendants
cited New Mexico case law for the propo-
sition that “absent a waiver of immunity
under the [TCA], a person may not sue
the state for damages for violation of a state
constitutional right” Valdez v. State, 2002-
NMSC-028, ¢ 12, 132 N.M. 667, 54 P.3d
71 (internal quotation marks and citation
omitted). Plaintiff conceded that this was

'Plaintift does not raise any issue on appeal regarding his claim of a breach of the covenant of good faith and fair dealing.
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a correct statement of the law; he argued
in response, however, that Defendants’
motion for a judgment on the pleadings
should be denied because the TCA’s “fail-
ure to permit a remedy for a violation of a
public employee’s fundamental and consti-
tutional right of access to the courts makes
the [TCA] unconstitutional as applied” in
this case.

{8} In support of his argument that the
TCA was unconstitutional as applied in
this case, Plaintiff argued that access to the
courts is a fundamental right and that by
depriving him of access to the courts and,
concomitantly, a remedy in this case, the
TCA violated his right to equal protection.
Plaintiff also argued that he had a funda-
mental right to “a means to a remedy; and
to the extent that the TCA barred his abil-
ity to exercise the right to seek a remedy
in this instance, its application violated his
substantive and procedural due process
rights.

{9} The district court was not persuaded
by Plaintiff’s constitutional arguments.
Having considered Defendants’ motion for
ajudgment on the pleadings and Plaintift’s
response, the district court granted the
motion for a judgment on the pleadings,
thereby dismissing Plaintiff’s due process
claim.

{10} On appeal, Plaintiff argues that the
factual allegations in his complaint satis-
fied the plain language of the WPA and
that the district court’s dismissal of his
WPA claim was founded on an erroneous
interpretation of the law. He also argues
that because he had an implied employ-
ment contract, he was legally entitled to
sue Defendants for breach of contract and
that the district court erred in concluding
otherwise. And, finally, reiterating the
argument that he made in response to
Defendants’ motion for a judgment on the
pleadings, he argues that the district court
erred in dismissing his due process claim.
{11} We conclude that because Defen-
dants’ breach of contract claim was not
founded upon a valid written contract, the
district court properly dismissed his claim.
We further conclude that the allegations in
Plaintift’s complaint did not state a claim
under the WPA. And, finally, we conclude
that Plaintiff’s constitutional attack on the
TCA is not supported by the relevant law,
and we affirm the district court’s judgment
on the pleadings as to Plaintiff’s due pro-
cess claim.

Standard of Review

{12} We review de novo a district court’s
decision to dismiss a case for failure to

state a claim under Rule 1-012(B)(6).
Delfino v. Griffo, 2011-NMSC-015, € 9,
150 N.M. 97, 257 P.3d 917. “Dismissals
under Rule 1-012(B)(6) are proper when
the claim asserted is legally deficient” Id.
“In reviewing a district court’s decision
to dismiss for failure to state a claim, we
accept all well-pleaded factual allegations
in the complaint as true and resolve all
doubts in favor of sufficiency of the com-
plaint” Id. (internal quotation marks and
citation omitted). The foregoing standard
of review also applies to a district court’s
entry of judgment on the pleadings pur-
suant to Rule 1-012(C). Vill. of Angel Fire
v. Bd. of Cnty. Comm’s of Colfax Cnty.,
2010-NMCA-038, § 5, 148 N.M. 804, 242
P.3d 371.

Plaintiff’s WPA Claim

{13} Plaintiff’s WPA claim was based on
the allegation that Defendants retaliated
against him for filing the initial complaint
by terminating his employment and that
this retaliatory act constituted “an abuse of
authority” as that term is used in the WPA.
See § 10-16C-2(E)(3). The district court
dismissed Plaintift’s WPA claim on the
ground that Plaintiff’s allegations did not
show that Plaintiff engaged in any activity
that is protected by the WPA. On appeal,
Plaintiff argues that the district court
erred in dismissing his claim because the
allegations in his third amended complaint
satisfied the “plain language” of the WPA.
{14} The WPA provides that it is unlawful
for a public employer to “take any retalia-
tory action against a public employee
because the public employee . . . commu-
nicates to the public employer or a third
party information about an action or a fail-
ure to act that the public employee believes
in good faith constitutes an unlawful or
improper act[.]” Section 10-16C-3(A). In
relevant part, the WPA defines an “unlaw-
ful or improper act” as an “action or failure
to act on the part of a public employer that
... constitutes . .. an abuse of authority[.]”
Section 10-16C-2(E)(3). Thus, in order to
state a legally viable claim under the WPA,
Plaintiff was required to allege that because
Plaintiff communicated with Defendants
or a third party about Defendants’ abuse
of authority, Defendants retaliated against
him.

{15} In his complaint, Plaintiff failed to
allege that Defendants retaliated against
him because he communicated with a
third party or with Defendants about
Defendants’ abuse of authority. Rather,
Plaintiff alleged only that the act of retalia-
tion, that is, the termination of his employ-

ment, constituted an abuse of authority.
Because the WPA exclusively protects an
employee’s communications, by failing to
allege that Defendants retaliated against
him because he communicated about “an
unlawful or improper act” as that term
is defined in the WPA, Plaintiff omitted
the element of communication that was
essential to his WPA claim. Am. Fed’n of
State Cnty. And Mun. Emps. Council 18 v.
State, 2013-NMCA-106, 6, 314 P.3d 674
(recognizing that to withstand dismissal
for failure to state a claim, the facts pleaded
must meet the essential elements of the
claim). Plaintiff’s argument on appeal
that Defendants violated the WPA when
they abused their authority by retaliating
against him is not supported by any facts
or by any language of the WPA and is,
therefore, unpersuasive.

{16} On appeal, Plaintiff expands his
WPA theory. He now argues that by filing
the initial complaint, “he was communi-
cating to both his public employer and to
a third party via the public record” that
Defendants were abusing their authority
by withholding his “contractually agreed-
upon pay.” Although Plaintiff did not
clearly articulate this theory below, it may
reasonably have been inferred from his
complaint and, therefore, we will consider
it on appeal. Id. (stating dismissal is im-
proper where the essential elements of the
claim may reasonably be inferred from the
alleged facts); Delfino, 2011-NMSC-015,
€ 9 (stating that the appellate courts must
resolve all doubts in favor of the sufficiency
of the complaint).

{17} Defendants argue that whistleblower
protection laws, including the WPA, do
not protect an employee’s “communica-
tions” about a personal employment
grievance. Rather, Defendants argue, the
purpose of whistleblower protection laws
generally and the WPA specifically is to
protect employees who risk their own job
security for the good of the public by dis-
closing the unlawful and improper activi-
ties of public officials. Because Plaintiff’s
at-issue lawsuit “communication” per-
tained only to whether Defendants were
required to pay Plaintiff according to the
terms of the original contract, Defendants
contend that the communication was not
one that was protected by the WPA.

{18} Plaintiff has conceded that the
breach of contract allegations that he com-
municated in his initial complaint did not
pertain to “a matter of public concern.” He
argues, however, that this Court should
not read into the statute something that is
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not there, namely, a requirement that to
qualify for the protections of the WPA, the
employee’s at-issue communication must
pertain to a matter of public concern. In
Plaintiff’s view, the “plain meaning” of the
text of the WPA reveals the Legislature’s
intent to permit a WPA claim under the
circumstances of this case.

{19} The issue whether Plaintiff was
entitled to whistleblower protection aris-
ing out of his lawsuit communication
regarding Defendants’ failure to pay him
according to the terms of the original
employment contract is a matter of first
impression in New Mexico. “When New
Mexico cases do not directly answer the
question presented, we look for guidance
in analogous law in other states or the
federal system.” CIT Grp./Equip. Fin., Inc.
v. Horizon Potash Corp., 1994-NMCA-
116, € 6, 118 N.M. 665, 884 P.2d 821.
The WPA was modeled after its federal
counterpart. See 5 U.S.C. § 2302(b)(8)
(2013) (prohibited personnel practices).
Accordingly, cases interpreting the federal
whistleblower law have persuasive value in
considering the legislative intent behind
the WPA. See Trujillo v. N. Rio Arriba Elec.
Coop, Inc.,2002-NMSC-004, ¢ 8,131 N.M.
607, 41 P.3d 333 (recognizing that, when
New Mexico statutes are similar to their
federal counterparts, appellate courts may
rely on federal jurisprudence in construing
legislative intent).

{20} Like the WPA, the federal whistle-
blower protection law does not explicitly
limit whistleblower protection to commu-
nications that benefit the public or pertain
to matters of public concern. Neverthe-
less, as Defendants demonstrate in their
answer brief, federal courts interpreting
the federal whisteblower protection law
have distinguished “whistleblowing” that
benefits the public by exposing unlawful
and improper actions by government
employees from communications regard-
ing personal personnel grievances that
primarily benefit the individual employee.
See Whitmore v. Dep’t of Labor, 680 F.3d
1353, 1368 (Fed. Cir. 2012) (stating that
the federal whistleblower protection law
“makes clear that whistleblowing provides
an important public benefit”); Winfield
v. Dep’t of Veterans Affairs, 348 F. App’x.
577, 580 (Fed. Cir. 2009) (per curiam)
(“Whistleblower protection does not ex-
tend to an employee’s personal grievances
about his job”); Riley v. Dep’t of Homeland
Sec., 315 E App’x. 267,270 (Fed. Cir. 2009)
(stating that “personal disagreements
with legitimate managerial decisions” do

not demonstrate abuse of authority or
“any other kind of activity that could be
considered a whistleblowing disclosure”);
Willis v. Dep’t of Agric., 141 E3d 1139,
1143 (Fed. Cir. 1998) (stating that the
federal whistleblower protection laws are
“designed to protect employees who risk
their own personal job security for the
benefit of the public”). Only the former
is protected by whistleblower protection
laws. See Montgomery v. E. Corr. Inst., 835
A.2d 169, 180 (Md. 2003) (discussing the
legislative intent of the federal whistle-
blower protection laws and stating that
the term “whistleblowing,” which generally
evokes the type of public disclosure that
“serve[s] the public interest by assisting in
the elimination of fraud, waste, abuse, and
unnecessary government expenditures[,]”
does not include an individual’s communi-
cations regarding a supervisor’s maltreat-
ment of him personally (emphasis, internal
quotation marks, and citation omitted)).
{21} Plaintiff argues that the foregoing
authorities are not binding on this Court
and should not bear on our analysis of
the WPA. However, aside from citing
the bare text of the WPA, he provides no
authority to support the proposition that,
by communicating about his dispute with
Defendants over whether Defendants were
required to pay him according to the terms
of his expired employment contract, he en-
gaged in an activity that was protected by
the WPA. We will therefore assume that no
such authority exists. See In re Adoption of
Doe, 1984-NMSC-024, € 2, 100 N.M. 764,
676 P.2d 1329 (stating that, if no author-
ity is cited in support of a proposition the
appellate courts will assume that no such
authority exists). Further, the object of
statutory interpretation is to construe its
terms according to their “obvious spirit or
reason,” not to interpret its terms in a way
that would lead to an absurd or unintended
result. State ex rel. Helman v. Gallegos,
1994-NMSC-023, € 3, 117 N.M. 346, 871
P2d 1352 (internal quotation marks and
citation omitted). Nothing in the language
of the WPA, when read in its entirety
and against the backdrop of the earlier
discussed federal authorities, leads us to
believe that Plaintiff’s initial complaint
constituted a protected whistleblowing
activity. Since the district court reached
the same conclusion, we affirm its order
dismissing Plaintiff’s WPA claim.
Plaintiff’s Contract Claim

{22} The district court dismissed Plain-
tiff’s breach of contract claim on the
ground that Plaintiff’s employment con-

tract expired by its own terms after two
years and, in the absence of a valid written
employment contract, Plaintiff’s claim
was barred by NMSA 1978, Section 37-1-
23(A) (1976). Plaintiff argues that he had
an implied contract that satisfied Section
37-1-23(A). Therefore, Plaintift argues, the
district court erred in dismissing his claim.
{23} Section 37-1-23(A) provides that
“[glovernmental entities are granted im-
munity from actions based on contract,
except actions based on a valid written
contract” Accordingly, “a government([]
entity’s contractual liability can only be
based on a valid written contract” Garcia
v. Middle Rio Grande Conservancy Dist.,
1996-NMSC-029, ¢ 8, 121 N.M. 728, 918
P2d7.

{24} In the present case, the two-year
employment contract between Plaintiff
and Defendants expired in September
2004. Plaintiff alleged, however, that,
“[t]he terms of the original contract . . .
[were] continued by the acts of the par-
ties” and by Defendants’ subsequent pay-
ment of Plaintiff’s salary in an amount
consistent with the terms of the original
contract. Relying on the principle that
“an implied employment contract . .
. may be found . . . in the conduct of
the parties,” Plaintiff argues that the
continued acts of the parties under the
circumstances of this case gave rise to
an implied contract. Id. € 10 (internal
quotation marks and citation omitted).

{25} Even assuming that the parties’
conduct gave rise to an implied employ-
ment contract, without a showing that
the terms of the implied contract were
written, Section 37-1-23(A) bars Plain-
tiff’s claim. Plaintift’s reliance on Garcia
is misplaced. In Garcia, the implied em-
ployment contract that included written
terms in a personnel policy constituted
a “valid written” employment contract
as contemplated in Section 37-1-23(A).
Garcia, 1996-NMSC-029, €€ 14-15,
19. Garcia does not support Plaintiff’s
argument that an employment contract
that is implied only from the actions of
the parties satisfies Section 37-1-23(A).
Rather, Garcia stands for the proposition
that where an employment contract may
be implied from “written terms” it may
be considered a “valid written contract”
for the purpose of satisfying Section 37-
1-23(A). See Garcia, 1996-NMSC-029,
€9 10, 18 (recognizing that although an
implied employment contract may be
found from written representations, oral
representations, from the parties’ conduct,
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or in a combination of conduct and repre-
sentations, an oral promise is not a “valid
written contract” such that it could satisfy
Section 37-1-23(A)). Because Plaintiff
failed to demonstrate the existence of a
valid written employment contract, we
affirm the district court’s dismissal of his
claim.

Plaintiff’s Due Process Claim

{26} In his third amended complaint,
Plaintiff alleged that Defendants vio-
lated his due process right of access to the
courts by terminating his employment in
retaliation for filing his initial complaint.
Plaintift conceded that insofar as his claim
for damages did not fit within one of the
enumerated exceptions to governmental
immunity under the TCA, his claim was
barred. See Valdez, 2002-NMSC-028, ¢
12 (recognizing that “absent a waiver of
immunity under the [TCA], a person may
not sue the state for damages for violation
of a state constitutional right” (internal
quotation marks and citation omitted)).
Plaintiff argued, however, that as applied
to his claim, the TCA was unconstitutional
in that it violated his “fundamental right”
of access to the courts. The district court
rejected Plaintiff’s constitutional attack
on the TCA and granted Defendants’ mo-
tion for a judgment on the pleadings. On
appeal, Plaintiff re-asserts his as-applied
challenge to the constitutionality of the
TCA on equal protection and due process
grounds.

{27} 'We do not discern any substantive
distinction between Plaintiff’s equal pro-
tection and due process arguments. In his
equal protection argument, Plaintiff argues
that the TCA violates his fundamental
right of access to the courts by barring

his claim for monetary damages against
Defendants. And in his due process ar-
gument, Plaintiff argues that the TCA is
unconstitutional because it acts as a “com-
plete ban” upon his fundamental right of
access to the courts to seek a monetary
remedy in this case. Thus, Plaintiff’s sole
argument is that the TCA is unconstitu-
tional because it does not permit him to
exercise what he asserts is a fundamental
right, that is, the right to sue Defendants
for monetary damages.

{28} Plaintiff’s constitutional attack
on the TCA is unavailing because it im-
properly conflates the constitutionally
guaranteed right of access to the courts
with the notion of entitlement to recover
monetary damages. The right of access to
the courts is an implicit guarantee derived
from Article II, Section 18 of the New
Mexico Constitution. See Trujillo v. City
of Albuquerque, 1998-NMSC-031, ¢ 20,
125 N.M. 721, 965 P.2d 305 (recognizing
that the constitutional provision that “[n]
o person shall be deprived of life, liberty[,]
or property without due process of law; nor
shall any person be denied equal protec-
tion of the laws” contains an implicit right
of access to the courts (internal quotation
marks and citation omitted)). However,
the right of “access to the courts does not
create a right to unlimited governmental
tort liability[,]” and it does not guarantee
the existence of a remedy. Id. €9 20-21.
Thus, “the fact that a plaintiff is denied an
adequate remedy when suing the state does
not constitute a violation of one’s right to
court access.” Id. € 21.

{29} Plaintift’s constitutional argument
is also unpersuasive because it is based
on the erroneous assumption that he had

a fundamental right to sue Defendants for
damages. The right to sue the government
for tort damages is not a fundamental
right; it is a statutory right. See Marrujo v.
State Highway Transp. Dep’t, 1994-NMSC-
116,99 18,24, 118 N.M. 753, 887 P.2d 747
(stating that there is no fundamental right
to sue the government for tort damages;
rather, “[t]he right to sue the government
is a statutory right”). As such, the Legisla-
ture may reasonably restrict that right, as
ithas donein the TCA. See id. 4 24 (stating
that the Legislature may reasonably restrict
the right to sue the government for tort
damages); Garcia v. Albuquerque Pub. Sch.
Bd. of Educ., 1980-NMCA-081, € 9, 95
N.M. 391, 622 P2d 699 (recognizing that
creating exceptions to sovereign immunity
via the TCA is a function of the Legislature,
not of the courts).
{30} In sum, Plaintiff has failed to dem-
onstrate that the absence of a TCA excep-
tion that would permit him to seek mon-
etary damages from Defendants under the
circumstances of this case renders the TCA
unconstitutional. Nor has Plaintiff demon-
strated any legal basis upon which he was
entitled to seek damages for Defendants’
alleged violation of his constitutional right
of access to the courts. Accordingly, we
affirm the district court’s order granting
Defendants’ motion for a judgment on the
pleadings.
CONCLUSION
{31} We affirm.
{32} ITIS SO ORDERED.
RODERICK T. KENNEDY, Judge

WE CONCUR:
JONATHAN B. SUTIN, Judge
CYNTHIA A. FRY, Judge
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{1} Defendant Luis Madrigal (Defendant)
appeals his conviction for trafficking,
conspiracy to commit trafficking, and pos-
session of drug paraphernalia. Because we
conclude that Defendant was twice put in
jeopardy for the same crime when the State
both forfeited his property and subjected
him to a criminal trial, we further conclude
that Defendant’s convictions must be va-
cated. See N.M. Const. art. II, § 15; NMSA
1978, § 30-1-10 (1963).

BACKGROUND

{2} Defendant was stopped while driving
away from an apartment that was under
surveillance by officers investigating drug
trafficking. Cocaine was found in his
pocket. He was indicted on July 16, 2009,
for trafficking (possession with intent to

distribute), conspiracy to commit traffick-
ing, and possession of drug paraphernalia.
A forfeiture complaint for the cash found
in Defendant’s pocket during the stop
was filed fourteen days later on July 30,
2009, pursuant to the Forfeiture Act and
the Controlled Substances Act, NMSA
1978, §$ 30-31-1 to -41 (1972, as amended
through 2015). The forfeiture complaint
had the same case number as the criminal
case and was assigned to the same judge.
A summons for the forfeiture complaint
was issued the same day. The parties differ
as to whether the summons was properly
served. Defendant argues that the sum-
mons was served at Defendant’s address in
El Paso, Texas, although he was still in cus-
tody in New Mexico at the time and “could
not possibly have been personally served at
that address” The State maintains that the
“return on th[e] summons indicated that
Defendant was personally served with it

on August 4, 2009 In any case, the par-
ties agree that Defendant was not present
for the forfeiture hearing on November
9, 2009. Because he failed to appear or
answer the forfeiture complaint, the dis-
trict court, Judge Bridgforth, entered a
default judgment against him. Although
the criminal case was initially assigned to
Judge Bridgforth, it was reassigned several
times and ultimately was tried in October
2012—roughly three years after entry of
the default judgment—before Judge Ma-
cias. Defendant was convicted by a jury of
all charges and sentenced to eighteen years
imprisonment.

DISCUSSION

{3} Defendant argues that (1) his right to
be free of double jeopardy was violated, (2)
his counsel at trial was ineffective, and (3)
there was insufficient evidence to support
his convictions. Because we agree with
Defendant’s first argument, we need not
reach the other two.

{4} We begin with the State’s concession
that the forfeiture of Defendant’s money
was fatally flawed under the Forfeiture Act.
Section 31-27-6(E)(2) of the Forfeiture
Act provides that “[t]he court shall enter
a judgment of forfeiture and the property
shall be forfeited to the state if the state
proves by clear and convincing evidence
that . . . the criminal prosecution of the
owner has resulted in a conviction[.]” In
addition, the State must prove by clear
and convincing evidence that the property
is subject to forfeiture and certain facts
about the value of the property. Section
31-27-6(E)(1), (3). The State concedes that
default judgment in the forfeiture matter
was improper because Defendant had not
yet been convicted, and the State did not
demonstrate that the other elements were
met. Because “compliance with the For-
feiture Act is mandatory[,]” we agree that
the forfeiture judgment is invalid. Albin v.
Bakas, 2007-NMCA-076, € 1, 141 N.M.
742,160 P.3d 923. We therefore vacate that
judgment.

{5} The State argues that “[i]f the forfeiture
is vacated, then the double jeopardy issue
is mooted” and that once the forfeiture is
vacated, “there [i]s only one proceeding”

'"The present matter is decided under the Forfeiture Act enacted in 2002. See NMSA 1978, §§ 31-27-1 to -8 (2002, as amended
through 2015). All references to the Forfeiture Act herein are to the statute as it existed before the 2015 amendments. In the 2015
session, the New Mexico Legislature substantially amended the Forfeiture Act. See 2015 N.M. Laws, ch. 152, §$ 1 to 10. Among other
changes, the 2015 amendments provide that the Forfeiture Act “ensure[s] that only criminal forfeiture is allowed in this state[,]” and
that “[t]he forfeiture proceeding shall begin after the conclusion of the trial for the related criminal matter in an ancillary proceeding
... before the same judge and jury, if applicable[.]” Section 31-27-2(A)(6); § 31-27-6(C). They also state that “[d]iscovery conducted
in an ancillary forfeiture proceeding is subject to the rules of criminal procedure” Section 31-27-6(D). These amendments took effect
on July 1, 2015. 2015 N.M. Laws, ch. 152, § 21. Thus the precise scenario presented in this case is unlikely to be repeated.
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and, thus, no double jeopardy violation.
We disagree. Jeopardy attached on entry
of the default judgment. State v. Esparza,
2003-NMCA-075, 9 17,133 N.M. 772, 70
P3d 762 (“[I]tis now settled that jeopardy
attaches upon a court’s entry of default
judgment?”). The State’s concession that
the default judgment was obtained in error
does not negate the fact that the default
proceedings occurred or that jeopardy
attached. See State v. Nunez, 2000-NMSC-
013,94 167,129 N.M. 63,2 P.3d 264 (Serna,
J., dissenting) (“[U]nder a true successive
prosecution inquiry, . . . it would be a viola-
tion of double jeopardy to subject a defen-
dant to multiple prosecutions regardless of
whether an earlier prosecution resulted in
acquittal, and therefore no punishment, or
conviction, and therefore punishment. The
harm the defendant suffers is the proceed-
ing itself, regardless of the outcome.). Cf.
Blake v. State, 65 A.3d 557, 564 (Del. 2013)
(“Because the second prosecution for the
greater offense subjected [the defendant]
to double jeopardy, the [s]tate cannot
avoid the protection the Double Jeopardy
Clause provides by offering to vacate the
lesser-included offense as consolation.”).
{6} We therefore go on to examine
whether Defendant’s right to be free from
double jeopardy under the New Mexico
Constitution, Article II, Section 15, was
violated when he was subjected to trial
on the criminal charges. In Nunez, the Su-
preme Court of New Mexico held that for-
feitures under the Controlled Substances
Act “are decidedly punitive for double[]
jeopardy purposes” 2000-NMSC-013, ¢
94. The Nunez Court then made clear that,
to avoid double jeopardy concerns, “all
forfeiture complaints and criminal charges
for violations of the Controlled Substances
Act may both be brought only in a single,
bifurcated proceeding” Id. § 104. The crux
of the matter now before us is whether the
State pursued the forfeiture and criminal
actions in a single proceeding or whether
the proceedings were sufficiently distinct
as to constitute separate proceedings.

{7} This Court addressed single versus
separate proceedings in Esparza. There,
the Court considered three consolidated
cases (Esparza, Booth, and Reed) involv-
ing both criminal charges and forfeitures
and focused specifically on whether the
proceedings were separate such that

double jeopardy principles precluded
successive trials on both. Esparza, 2003-
NMCA-075, €9 1, 19. The Booth case
involved facts similar to those here, i.e.,
a default forfeiture judgment and subse-
quent criminal prosecution. Id. €4 6-8.
In considering whether the forfeiture and
criminal proceedings were separate, the
Court noted that the forfeiture motion was
filed three days after the indictment, had
the same cause number as the indictment,
and was directed to the same judge as the
indictment. Id. € 27. The Court also con-
cluded that “[d]efendant Booth was on
notice of the dual penalties facing him be-
fore either of the proceedings was resolved
and. .. had no expectation of finality upon
the resolution of the forfeiture motion” Id.
¢ 28. It also observed that “the State was
not afforded multiple opportunities to
rehearse its trial strategy, and [d]efendant
Booth was not repeatedly subjected to the
expense, embarrassment[,] and ordeal of
repeated trials” Id. (internal quotation
marks and citation omitted). Finally, the
Court stated that “the State . . . endeav-
ored, in good faith, to comply with the
requirement of a single proceeding” Id. ¢
33. It concluded that, “given the circum-
stances” of that case, “the unity of the two
proceedings is apparent[.]” Id. It further
concluded that Booth’s right to be free of
double jeopardy was not violated. Id. € 46.
{8} Such unity is not apparent here. First,
while it is true that the indictment and
forfeiture complaint referenced the same
case number, “the mere act of assignment
of a docket number is insufficient, of itself,
to demonstrate that the penalties were
sought in a single, bifurcated proceed-
ing” Id. € 27. Second, although the two
matters were initially assigned to the same
judge, ultimately the two matters were
decided before different judges. See id. €9
27, 32 (relying in part on the fact that the
proceedings were overseen by the same
judge to hold that forfeiture and criminal
proceedings were not separate). Third,
the parties dispute whether Defendant
had notice of the forfeiture action at all.
Fourth, the criminal trial occurred nearly
three years after the conclusion of the
forfeiture action. Neither Nunez nor Es-
parza require that forfeiture and criminal
proceedings result in a single judgment
or that they proceed in lock step. See

Nunez, 2000-NMSC-013, 9 31; Esparza,
2003-NMCA-075, §¢ 20-22. In Booth, the
criminal proceeding concluded with a plea
nine months after the default judgment
was entered. Esparza, 2003-NMCA-075,
¢ 8. Contra Oakes v. United States, 872 F.
Supp. 817, 824-25 (E.D. Wash. 1994) (not-
ing that “the civil decree of forfeiture was
not entered until nearly ten months after
the [p]etitioner’s criminal conviction” in
its holding that the forfeiture and criminal
proceedings were separate), revd on other
grounds, United States v. Oakes, 92 F.3d
1195 (9th Cir. 1996) (non-precedential).
Nevertheless, the length of time between
the default judgment and criminal convic-
tions here stretches the bounds of what
can be reasonably considered a single
proceeding. Finally, we cannot ascribe
good faith to the State when it sought a
default forfeiture judgment in disregard
of statutory requirements that had been
in effect for seven years. See § 31-27-6.
Considering these circumstances as a
whole, we conclude that the forfeiture and
criminal actions were pursued in separate
proceedings.

{9} Because subjecting Defendant to two
separate proceedings resulting in two
penalties based on the same conduct is
contrary to double jeopardy principles as
stated in Nunez, we further conclude that
Defendants double jeopardy rights were
violated. 2000-NMSC-013, ¢ 104 (“The
only feasible way to avoid double jeopardy
is to bring both civil and criminal suits in
one combined proceeding” (alteration,
internal quotation marks, and citation
omitted)). Hence, Defendant’s criminal
convictions must be vacated. Id. € 30 (“The
New Mexico Constitution bars whichever
action placed the defendant in jeopardy a
second time for the same offense.).
CONCLUSION

{10} For the foregoing reasons, we re-
mand to the district court with instruc-
tions to vacate the forfeiture judgment and
Defendant’s convictions.

{11} ITIS SO ORDERED.

MICHAEL D. BUSTAMANTE, Judge
WE CONCUR:

JONATHAN B. SUTIN, Judge
TIMOTHY L. GARCIA, Judge
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{1} In this workers’ compensation case,
Henry Romero (Worker) appeals from an
order awarding him permanent partial
disability (PPD) benefits, partial attorney
fees, and imposing bad faith sanctions
against Laidlaw Transit Services, Inc. d/b/a
Saferide Services, Inc. (Employer), and the
Insurance Company of the State of Penn-
sylvania (Insurer). Worker maintains that
the bad faith sanctions imposed against
Employer/Insurer were inadequate and
that he should not have been required to
pay half of his attorney fees. We affirm.
BACKGROUND

{2} Worker was employed as a patient
transporter and driver for Employer.
Worker was injured in two separate ac-
cidents, which both occurred within the
scope of his employment. On April 13,
2006, a compensation order was entered
finding that Worker had sustained com-
pensable injuries as a result of the ac-
cidents. Worker was awarded temporary
total disability (TTD) benefits. An interim
order was entered March 9, 2012, reflect-
ing a stipulation by the parties to reduce
Worker’s TTD benefits to PPD benefits at
80 percent.

{3} In August 2012, the parties reached a
settlement agreement. Worker agreed to
accept alump sum payment in lieu of addi-

tional workers’ compensation benefits, and
Insurer agreed to continue paying Worker
PPD benefits until the order approving
settlement was filed. The agreement was
presented to and approved by the Workers’
Compensation Judge (WCJ) on August 10,
2012, and the order approving settlement
was filed on August 30, 2012. However,
Insurer had discontinued payment of PPD
benefits on August 10, 2012, the day the
WCJ approved the settlement rather than
August 30, 2012, the day the order was
filed.

{4} Worker sent letters requesting pay-
ment of PPD benefits for the period from
August 10, 2012, to August 30, 2012, and
received no response from Insurer. Worker
requested that the WCJ enter an order di-
recting payment of the PPD benefits along
with post-judgment interest, a benefit pen-
alty, and attorney fees. On March 7, 2013,
the WC]J entered an order directing pay-
ment of the PPD benefits. The WC]J found
that, contrary to the order approving
settlement and despite Worker’s requests
for payment, Insurer failed or refused to
issue the missed PPD payments. The WC]
ordered Insurer to issue payment of the
PPD benefits and post-judgment interest,
which together totaled $864.76. The WC]
set a hearing to address Worker’s request
for a benefit penalty and attorney fees.
{5} The hearing was held on March 20,
2013. The WCJ found that Insurer: failed
to timely issue payment of the lump sum

settlement funds pursuant to the order
approving settlement; failed to pay PPD
benefits in compliance with the order
approving settlement; took no action in
response to Worker’s requests for payment;
failed to respond to Worker’s application
to the WCJ requesting the order directing
payment; failed to timely comply with the
WCTJ’s order requiring payment of the PPD
benefits; and offered no excuse or justifica-
tion for its failure to comply with the WCJ’s
orders.

{6} The WCJ found that Insurer had
willfully disregarded Worker’s rights and
violated the WCJ’s orders and that Insurer
knew that there was no reasonable basis
for its conduct. The WCJ determined that
Insurer’s conduct constituted bad faith
and/or unfair claim processing. The WCJ
ordered Insurer to pay Worker $864.76
in PPD benefits, plus a benefit penalty of
$216.19, for a total award of $1,080.95. The
WC]J also awarded $2,500 in attorney fees
to be shared equally between Insurer and
Worker. Worker was responsible for $1,250
in attorney fees, resulting in a $169.05 net
loss to Worker. Worker appealed.
DISCUSSION

{7} On appeal, Worker argues that the
Workers” Compensation Act (the Act),
NMSA 1978, §§ 52-1-1 to -70 (1929, as
amended through 2015), provides an inad-
equate remedy for unfair claim-processing
practices and bad faith claims. Worker also
challenges the WCJ’s decision concerning
attorney fees.

Standard of Review

{8} We review the WCJ’s factual findings
under a whole record standard of review.
Moya v. City of Albuquerque, 2008-NMSC-
004, 9 6, 143 N.M. 258, 175 P.3d 926. We
give deference to the WCJ as fact finder
where findings are supported by substan-
tial evidence. See DeWitt v. Rent-A-Ctr.,
Inc.,2009-NMSC-032, ¢ 12, 146 N.M. 453,
212 P.3d 341. The WCJ’s application of the
law to the facts is reviewed de novo. Ruiz v.
Los Lunas Pub. Sch.,2013-NMCA-085, € 5,
308 P.3d 983. We also apply a de novo stan-
dard of review to the extent that our analy-
sis involves the interpretation of workers’
compensation statutes. See Ramirez v. IBP
Prepared Foods, 2001-NMCA-036, € 10,
130 N.M. 559, 28 P.3d 1100 (stating that
interpretation of a workers’ compensation
statute is a question of law to be reviewed
de novo), superseded by statute on other
grounds as stated in Baca v. Los Lunas
Cmty. Programs, 2011-NMCA-008, 149
N.M. 198, 246 P.3d 1070. The WCJ’s award
of attorney fees is reviewed for abuse of
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discretion. Cordova v. Taos Ski Valley, Inc.,
1996-NMCA-009, § 15,121 N.M. 258,910
P.2d 334.

Unfair Claim-Processing Practices and
Bad Faith

{9} Section 52-1-28.1(B) provides that
when an employer/insurer engages in
unfair claim processing or bad faith, the
worker shall be awarded “any benefits due
and owing” and “a benefit penalty not to
exceed twenty-five percent of the benefit
amount ordered to be paid” In this case,
the WCJ awarded a benefit penalty of
$216.19, an amount equal to twenty-five
percent of the benefit amount ordered
to be paid. This is the maximum benefit
penalty allowable under the statute.

{10} Worker argues that the benefit pen-
alty allowed by Section 52-1-28.1 is insuf-
ficient to deter bad faith and unfair claim
processing by employers/insurers and that
workers are deterred from pursuing bad
faith and unfair claim-processing claims
because the cost of successfully pursuing
such claims exceeds the available benefit
penalty. Worker also argues against Sec-
tion 52-1-28.1 as an exclusive remedy for
workers’ bad faith claims.

{11} Section 52-1-28.1 was enacted in
response to Russell v. Protective Insurance
Co., 1988-NMSC-025, €9 8-9, 107 N.M. 9,
751 P.2d 693, abrogated by Cruz v. Liberty
Mutual Insurance Co., 1995-NMSC-006,
119 N.M. 301, 889 P.2d 1223. See Meyers v.
W. Auto, 2002-NMCA-089, 9 16, 132 N.M.
675,54 P3d 79. In Russell, the New Mexico
Supreme Court held that, because the Act
did not address bad faith claims in a work-
ers’ compensation context, such claims
could be brought in the district court.
1988-NMSC-025, €9 8-9. Subsequently, the
Legislature enacted Section 52-1-28.1 that
provided workers with a remedy for bad
faith and unfair claim-processing practices.
{12} In Cruz, the New Mexico Supreme
Court addressed the question of whether
the statute provides an adequate and
exclusive remedy for workers” bad faith
claims. 1995-NMSC-006, €9 2, 4. In Cruz,
an injured worker filed a complaint in
district court alleging “fraud, bad faith,
breach of contract, breach of the insur-
ance code, civil conspiracy, invasion of
privacy, negligent misrepresentation, and
racketeering” after the employer/insurer
refused to pay for the worker’s treatment
as set forth in the parties’ settlement agree-
ment. Id. The district court dismissed
the worker’s complaint, finding it lacked
jurisdiction due to the Act’s exclusivity

provision. Id. € 6. The worker appealed,
arguing that Section 52-1-28.1 was not an
exclusive or adequate remedy for bad faith
and unfair claim-processing claims. Cruz,
1995-NMSC-006, €€ 7, 13.

{13} Our Supreme Court discussed the
effect of Section 52-1-28.1 on workers’
bad faith claims. Cruz, 1995-NMSC-006,
€9 7-14. As to the statute’s exclusivity, the
Court explained that prior to the enact-
ment of Section 52-1-28.1, workers were
not afforded a remedy for bad faith and
unfair claim processing under the Act.
Cruz, 1995-NMSC-006, € 9. The Court de-
termined that the Legislature, by enacting
Section 52-1-28.1 and providing a remedy
for bad faith under the Act, brought all
workers’ bad faith claims under the Act’s
exclusivity provision and abrogated work-
ers’ rights to file bad faith actions in district
court. Cruz, 1995-NMSC-006, €9 9, 11.
{14} Asto theadequacy of the remedy, the
Court stated that “[t]he purpose of the bad][]
faith action in the Act is to secure benefits
for the employee and penalize the employer
or insurer” Id. € 14. The Court noted that
under Section 52-1-28.1, the worker re-
ceives all benefits due and owing as well as
the extra benefit penalty of up to twenty-five
percent of the claim. Cruz, 1995-NMSC-
006, ¢ 14. The Court recognized that the
benefit penalty would not be large in cases
involving small claims. Id. Nonetheless, the
Court concluded that the penalty amount
was adequate and provided “sufficient deter-
rence to prevent an insurer from denying
benefits in bad faith and enforces the public
policy against the bad[]faith handling of
workers’ compensation claims”” Id.

{15} Worker urges this Court to re-
examine and overturn the holding of Cruz
concerning the adequacy and exclusivity
of the remedies provided in Section 52-1-
28.1. We decline to do so. Our Supreme
Court’s decision in Cruz is binding, and we
do not have the authority to overrule it. See
Alexander v. Delgado, 1973-NMSC-030, §
9,84 N.M. 717, 507 P.2d 778 (stating that
“the Court of Appeals is to be governed by
the precedents of [the Supreme Clourt”);
Meyers, 2002-NMCA-089, € 21 (“Worker
challenges the holding of Cruz with re-
spect to exclusivity and the adequacy of
remedies available under Section 52-1-
28.1. However, this Court does not have
authority to overrule Cruz?).

Worker’s Other Arguments Related to
the Act’s Exclusivity

{16} Worker argues that NMSA 1978,
Section 59A-16-30 (1990), which pro-

vides a private right of action for bad faith
under the Insurance Code and which
specifically excludes actions by workers
subject to the Act’s exclusivity, violates
the Equal Protection Clause of the New
Mexico Constitution. Worker also argues
that the district court should be granted
concurrent jurisdiction with WCJs to as-
sess penalty benefits for workers’ bad faith
claims. With regard to both of these argu-
ments, Worker does not cite any support-
ing authority or develop factual bases on
which we can evaluate his claims. As such,
we will not review these arguments on ap-
peal. See Headley v. Morgan Mgmt. Corp.,
2005-NMCA-045,9 15,137 N.M. 339,110
P.3d 1076 (stating that this Court will not
review unclear or undeveloped arguments
or guess at what parties’ arguments might
be); ITT Educ. Servs., Inc. v. Taxation &
Revenue Dep’t, 1998-NMCA-078, € 10, 125
N.M. 244, 959 P.2d 969 (explaining that
appellate courts will not consider proposi-
tions that are unsupported by citation to
authority).

Attorney Fees

{17} The WC]J determined and allocated
Worker’s attorney fees pursuant to NMSA
1978, § 52-1-54(I), (J) (2003, amended
2013), which provided in pertinent part:

I. ... The workers’ com-

pensation judge may . . . award|]
a reasonable attorney fee if [he]
finds that a claimant, an insurer
or an employer acted in bad
faith with regard to handling the
injured worker’s claim and the
injured worker or employer has
suffered economic loss as a result.
However, in no case shall this
additional amount exceed two
thousand five hundred dollars
($2,500). . ..

]. ... [TThe payment of a
claimant’s attorney fees deter-
mined under this section shall be
shared equally by the worker and
the employer.

{18} Worker argues that the WC] abused
his discretion in assessing fifty percent of
the awarded attorney fees to him. Worker
relies on 11.4.4.13(B), (D)(1) NMAC
(6/13/2003, amended 12/31/2012 and
10/1/2014), which provide that a WCJ
may assess reasonable attorney fees to a
party upon a finding of bad faith or unfair
claim processing.! Worker contends that,
under the circumstances of this case, it
was reasonable to assess 100 percent of
Worker’s attorney fees to Insurer pursuant

"This regulation was amended in 2014, and the current version does not contain the provisions Worker relies on.
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to the regulations. Worker’s reading of the
regulation puts it in direct contravention
to Section 52-1-54(]). Worker’s argument
fails for two reasons.

{19} First, “[a]n administrative agency
has no power to create a rule or regulation
that is not in harmony with its statutory
authority” Wilcox v. N.M. Bd. of Acupunc-
ture & Oriental Med., 2012-NMCA-106, €
7,288 P.3d 902 (internal quotation marks
and citation omitted). “If there is a conflict
or inconsistency between statutes and
regulations promulgated by an agency,
the language of the statutes shall prevail.
An agency by regulation cannot overrule
a specific statute” Jones v. Emp’t Servs. Div.
of Human Servs. Dep’t, 1980-NMSC-120,
93,95 N.M. 97, 619 P.2d 542.

{20} Second, we will notadopt a construc-
tion of an administrative code provision
that is inconsistent with a related statute
if consistent construction is possible. In
interpreting sections of the administrative
code, we employ the same rules as used in
statutory construction. AMREP Sw. Inc.
v. Sandoval Cnty. Assessor, 2012-NMCA-
082, € 9, 284 P.3d 1118. The primary goal
“is to give effect to the intent of the [L]
egislature” Archer v. Roadrunner Trucking,
Inc., 1997-NMSC-003, § 7, 122 N.M. 703,

930 P.2d 1155. Administrative regulations
should be construed in harmony with
related statutory provisions if possible. See
Fowler v. Vista Care, 2014-NMSC-019, € 7,
329 P.3d 630 (“[The appellate courts] will
not read the plain language of the statute
in a way that is absurd, unreasonable, or
contrary to the spirit of the statute, and will
not read any provision of the statute in a
way that would render another provision of
the statute null or superfluous|.]” (internal
quotation marks and citations omitted));
DeWitt, 2009-NMSC-032, ¢ 14 (stating
that related provisions should be read to-
gether “to produce a harmonious whole”);
AMREP, 2012-NMCA-082, ¢ 14 (reading
pertinent statutory and administrative code
provisions “together so as to give effect to
their meaning”); Howell v. Marto Elec.,
2006-NMCA-154, € 16, 140 N.M. 737, 148
P.3d 823 (“[I]tis the function of [the] courts
to interpret [statutes and regulations] in
a manner consistent with the legislative
intent”). We conclude that 11.4.4.13(B),
(D) NMAC (6/13/2003) cannot be read in
a manner consistent with Section 52-1-54.
Accordingly, we reject Worker’s argument
that the WCJ abused his discretion by fail-
ing to assess attorney fees entirely to Insurer
under the regulation.

{21} We note that Section 52-1-54(I) and
(J) were amended effective June 14, 2013.
The current version of the statute provides
that a “party found to have acted in bad
faith shall pay [100] percent of the addi-
tional fees awarded for representation of
the prevailing party in a bad faith action”
Section 52-1-54(I) (emphasis added).
However, because Worker’s claim with
regard to the benefit penalty and attorney
fees was pending at the time the statute
was amended, Article IV, Section 34 of
the New Mexico Constitution precludes
the application of the current version of
the statute to this case. See N.M. Const.
art. IV, § 34 (“No act of the [L]egislature
shall affect the right or remedy of either
party, or change the rules of evidence or
procedure, in any pending case””).
CONCLUSION

{22} For the foregoing reasons, we affirm
the WCJ’s order.

{23} IT IS SO ORDERED.

M. MONICA ZAMORA, Judge
WE CONCUR:

JONATHAN B. SUTIN, Judge
CYNTHIA A. FRY, Judge
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will be kept strictly confidential. Please send
us your resume and a cover letter in PDF for-
mat by eMail to sfelegalsecretary@gmail.com

United States District Court,

District of New Mexico, Las Cruces -
Term Law Clerks

Two full-time Term Law Clerk positions
available, $59,246-$109,781 DOQ. See full
announcement and application instructions
at www.nmd.uscourts.gov Successful ap-
plicants subject to FBI & fingerprint checks.
EEO employer.

Associate Attorney

The Law Office of Robert F. Turner is receiv-
ing applications for an associate attorney
position to practice in the areas of Criminal
matters, some civil and domestic matters.
Strong academic credential, and research and
writing skills are required. We offer a great
work environment and opportunities for
future growth. Please send your cover letter
and resume to smvturnerlaw@qwestoffice.net

Las Cruces Attorney

Holt Mynatt Martinez, P.C., an AV-rated law
firm in Las Cruces, New Mexico is seeking an
associate attorney with 3-5 years of experi-
ence to join our team. Duties would include
providing legal analysis and advice, preparing
court pleadings and filings, performing legal
research, conducting pretrial discovery, pre-
paring for and attending administrative and
judicial hearings, civil jury trials and appeals.
The firm’s practice areas include insurance
defense, civil rights defense, commercial litiga-
tion, real property, contracts, and governmen-
tal law. Successful candidates will have strong
organizational and writing skills, exceptional
communication skills, and the ability to in-
teract and develop collaborative relationships.
Salary commensurate with experience, and
benefits. Please send your cover letter, resume,
law school transcript, writing sample, and
references to bb@hmm-law.com.

32 Bar Bulletin - January 27, 2016 - Volume 55, No. 4


http://www.AprilAger.com
mailto:rci@rcipi.com
http://www.rcipi.com
http://www.bezpalkolawfirm.com
mailto:cf@appellatecounsel.info
mailto:waltermdrew@gmail.com
mailto:jbyohalem@gmail.com
http://www.nmd.uscourts.gov
mailto:smvturnerlaw@qwestoffice.net
mailto:bb@hmm-law.com
mailto:sfelegalsecretary@gmail.com
http://www.nmbar.org

WWW.NMbar.org

Attorney Positions -

1st Judicial District Attorney

The First Judicial District Attorney’s Office
has immediate openings available for at-
torneys to prosecute DWI and/or domestic
violence cases in Magistrate Court. This is
an entry level attorney position, 0 to 2 years
of experience. Salary is based on the District
Attorney Personnel and Compensation Plan.
Please send resume and letter of interest
to: “Attorney Employment”, PO Box 2041,
Santa Fe, NM 87504, or via e-mail to 1stDA@
da.state.nm.us.

Attorney

The Law Office of J. Douglas Compton is
seeking an Attorney with a minimum of 1-3
years’ experience in personal injury litigation
or 5 years’ litigation experience, to work in a
busy insurance defense practice. Job require-
ments include: A license to practice law in
good standing in New Mexico and current
on all CLE requirements; Experience, with
auto, truck accidents, and uninsured, under-
insured motorists’ cases; Demonstrated trial
ability in the State of New Mexico is needed
with experience in Bernalillo County Courts
preferred; Must be able to travel to attend
trials, arbitration, mediations and hearings;
Attorney will defend lawsuits against GEICO
insureds and represent GEICO in UM/UIM
suits in all courts of NM; Must be computer
proficient and be able to use a keyboard.
Position is commensurate with experience.
Please submit your application to Careers.
geico.com.

9th Judicial District Attorney-
Senior Trial Attorney, Assistant Trial
Attorney, Associate Trial Attorney
The Ninth Judicial District Attorney is ac-
cepting resumes and applications for an
attorney to fill one of the following positions
depending on experience. All positions re-
quire admission to the New Mexico State Bar.
Senior Trial Attorney- This position requires
substantial knowledge and experience in
criminal prosecution, rules of criminal pro-
cedure and rules of evidence, as well as the
ability to handle a full-time complex felony
caseload. A minimum of five years as a prac-
ticing attorney are also required. Assistant
Trial Attorney — This is an entry to mid-level
attorney. This position requires misdemeanor
and felony caseload experience. Associate
Trial Attorney - an entry level position which
requires misdemeanor, juvenile and possible
felony cases. Salary for each position is com-
mensurate with experience. Send resumes to
Dan Blair, District Office Manager, 417 Gid-
ding, Suite 200, Clovis, NM 88101 or email
to: Dblair@da.state.nm.us.

Request for Applications

City of Albuquerque

Assistant City Attorney Position
Assistant City Attorney: Assistant City At-
torney position available within the Safe City
Strike Force Division, with primary duties to
serve as a special prosecutor in the Metropoli-
tan Court, Traffic Arraignments. Secondary
duties are representing APD in DWI Vehicle
Seizure and Forfeiture cases, which include
weekly administrative hearings and district
court proceedings. Applicant must be admit-
ted to the practice of law by the New Mexico
Supreme Court and be an active member of
the Bar in good standing. One (1) year of at-
torney experience, including knowledge of
civiland/or criminal practice and procedures
in the district and Metropolitan courts, is
preferred, but not required. Spanish language
skills are preferred, but not required. A suc-
cessful candidate will have strong commu-
nication skills and be able to work within a
diverse legal team and interact daily with the
public. Salary will be based upon experience
and the City of Albuquerque Attorney’s Per-
sonnel and Compensation Plan with a City of
Albuquerque Benefits package. Please submit
resume to attention of “Litigation Attorney
Application”; c/o Ramona Zamir-Gonzalez;
Executive Assistant; P.O. Box 2248, Albuquer-
que, NM 87103 or rzamir-gonzalez@cabq.
gov. Application deadline is January 29, 2016.

Attorney

The civil litigation firm of Atkinson, Thal
& Baker, P.C. seeks an attorney with strong
academic credentials and 2-10 years experi-
ence for a successful, established complex
commercial and tort litigation practice. Ex-
cellent benefits. Tremendous opportunity for
professional development. Salary D.O.E. All
inquiries kept confidential. Send resume and
writing sample to Atkinson, Thal & Baker,
P.C., Attorney Recruiting, 201 Third Street
NW, Suite 1850, Albuquerque, NM 87102.

Request for Applications

City of Albuquerque

Assistant City Attorney Position
Assistant City Attorney: Assistant City At-
torney position available with the Litigation
Division with desired experience in civil
litigation in handling pretrial discovery, mo-
tion practice, trial preparation and trial. We
are seeking attorneys who have an interest in
defending civil rights, personal injury, and
premises liability cases within a positive team
environment. Salary will be based upon expe-
rience and the City of Albuquerque Attorney's
Personnel and Compensation Plan with a City
of Albuquerque Benefits package. Please sub-
mit resume to attention of "Litigation Attorney
Application"; c/o Ramona Zamir-Gonzalez;
Executive Assistant; P.O. Box 2248, Albuquer-
que, NM 87103 or rzamir-gonzalez@cabq.
gov. Application deadline is January 29, 2016.

Intake/Pre-litigation Attorney

Keller & Keller, LLC is a fast-paced, pro-
gressive personal injury firm located in
Albuquerque, New Mexico. We are presently
seeking an Intake/Pre-litigation Attorney.
The ideal candidate will have outstanding
interpersonal communication skills, as
well as accomplished writing and computer
skills. Bilingual (English/Spanish) is a plus.
Primary responsibilities include evaluating
new personal injury cases, in-office and
out-of-office new client meetings, gather-
ing relevant information for new cases, and
follow-up client contact and resolution of
client issues during the initial stages of a new
case. 1-3 years experience. Salary negotiable.
NO PHONE CALLS. Please email resumes to
andyr@2keller.com and zachf@2keller.com.

Attorney

The Third Judicial District Attorney’s Office,
located in Dona Ana County, is now accept-
ing resumes for an attorney. This position is
open to experienced attorneys. Salary will
be based upon the New Mexico’s District
Attorney Personnel and Compensation Plan
with a starting salary range of $42,935.00 to
$74,753.00. Excellent benefits available. Please
send a cover letter, resume, and references to
Whitney Safranek, Human Resources, 845
N. Motel Blvd. Second Floor, Suite D., Las
Cruces, NM 88007 or via e-mail Wsafranek@
da.state.nm.us.

Request For Proposal

LOPD RFP 2016-002

In accordance with the appropriate sections
of the New Mexico Procurement Code (Chap-
ters 13-1-28 through 13-1-199 NMSA 1978
amended), the New Mexico Public Defender
Department also known as The Law Offices
of the Defender (LOPD) is requesting pro-
posals from licensed New Mexico attorneys
to furnish professional criminal defense
legal services for indigent clients in Lea and
Eddy Counties. TO OBTAIN PROPOSAL
DOCUMENTS, GO TO THIS WEBSITE:
www.lopdnm.us

Associate Attorney

The Santa Fe office of Hinkle Shanor LLP
seeks an associate attorney for its medi-
cal malpractice defense group. Candidates
should have a strong academic background,
excellent research and writing skills, the abil-
ity to work independently, and a strong inter-
estin working in an active civil trial practice.
Please send resume, law school transcript,
and writing sample to Hiring Partner, P.O.
Box 2068, Santa Fe, New Mexico 87504-2068
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Office of the State Engineer/
Interstate Stream Commission
(OSE/ISC) State of new Mexico

The Litigation & Adjudication Program seeks
to hire a New Mexico licensed attorney: a
Lawyer Advanced to work in the Northern
New Mexico Adjudication Bureau to rep-
resent the OSE/ISC in federal & state court
litigation & atadministrative hearings, water
right adjudications and natural resources
issues. The positions are located in Santa Fe.
Qualifications: Juris Doctorate from an ac-
credited law school; 5 years experience in the
practice of law; member of the New Mexico
State Bar. Job ID #: Northern New Mexico
Attorney Advanced (OSE#64957) #2015-
05820. Must apply on line at http://www.spo.
state.nm.us/ from 1/13/2016 to 1/27/2016. The
OSE/ISC is an Equal Opportunity Employer

Lawyer

Our firm is looking to hire a lawyer interested
in working in a plaintiffs litigation practice in
Santa Fe. The ideal candidate is one with 1-5
years’ experience and is preferably very detail
oriented. The work would include all aspects
of cases. For more information about the
practice visit our website or give us a call. Sal-
ary is dependent on experience. Inquiries and
submissions should be sent to lee@leehuntlaw.
com or call 505-954-4868.

Associate Attorney

Montgomery & Andrews, PA, with offices in
Albuquerque and Santa Fe, is seeking appli-
cations from attorneys who have at least two
years of experience for full-time associate
positions in the firm. The firm serves a wide
variety of national, state, and local clients in
growing and dynamic practice areas, includ-
ing construction law, commercial transac-
tions, environmental law, insurance defense,
water law, government relations, employment
law, medical malpractice, and health law.
Applicants should mail cover letters and
resumes to: Hiring Attorney, Montgomery
& Andrews, P.A., Post Office Box 2307, Santa
Fe, New Mexico 87504-2307 or email them to
tgarduno@montand.com. Inquiries will be
kept confidential upon request.

Associate

Established Albuquerque plaintiff personal
injury and wrongful death litigation firm
seeks associate for its growing statewide
practice. Ideal candidate should have mini-
mum 2 years of personal injury litigation
experience. Taking/defending depositions
and arbitration/trial experience required. Bi-
lingual Spanish isa plus. Salary dependent on
experience. Submit resumes to 4302 Carlisle
NE, Albuquerque, NM 87107. Please include
sample of legal writing.

Request for Applications

City of Albuquerque

Various Paralegal Positions

Two Paralegal positions are available within
the Safe City Strike Force (Traffic Arraign-
ment Section) and Real Estate Land Use
Divisions of the Legal Department of the
City of Albuquerque. Position Summary:
Paralegal with a civil litigation background
who has the skills, knowledge, and ability to
assist attorneys in civil litigation practice,
and/or administrative hearings, including
from the inception of a civil lawsuit through
trial. Minimum education and experience
requirements: Associates Degree in Paralegal
Studies, plus three (3) years’ experience as
a paralegal; may substitute two (2) years of
additional paralegal experience for the As-
sociates Degree in Paralegal Studies or a Cer-
tificate in Paralegal Studies, plus five (5) years’
experience as a legal Secretary/Assistant. Pro-
Law system experience is desirable. To Apply:
All applicants must submit, by January 29th,
a City Application. Resumes will not be ac-
cepted in lieu of the application. An On-Line
Application Process can be accessed at the
web site: http://www.cabq.gov/jobs. Copies
of required certifications, registrations, and/
or licenses, if not attached on-line, must be
provided at the time of interview.

Paralegal

Paralegal for Plaintiff’s Injury Firm. Mini-
mum 3 years’ experience in Plaintiff’s injury
law. Litigation experience necessary. Fast-
paced environment with a high case load.
We work as a team, and are the best team in
Albuquerque. Outstanding pay, perks, and
benefits. Come join us. To see the position
description and apply, please type into your
browser: ParnallLaw]Jobs.com

State Bar of New Mexico Seeks Two
FT Positions

Center for Legal Education Program As-
sistant and Member Services Coordinator.
Degree preferred. Both require excellent
customer service, communications, time
management and computer skills. Compen-
sation $13-$16 plus benefits DOE. Email cover
letter and resume to hr@nmbar.org, EOE.

Briefs, Research, Appeals—

Leave the writing to me. Experienced, effec-
tive, reasonable. cindi.pearlman@gmail.com
(505) 281 6797

Full-Charge Bookkeeper
Full-Charge Bookkeeper, profitminder@
gmail.com

Contract Paralegal

Paralegal with 25+ years of experience avail-
able for work in all aspects of civil litigation
on a freelance basis. Excellent references.
civilparanm@gmail.com.

Office Space

Need Office Space?

Plaza500 located in the Albuquerque Plaza
Office building at 201 3rd Street NW offers
all-inclusive office packages with terms as
long or as short as you need the space. Of-
fice package includes covered parking, VoIP
phone with phone line, high-speed internet,
free WiFi, meeting rooms, professional recep-
tion service, mail handling, and copy and fax
machine. Contact Sandee at 505-999-1726 or
sgalietti@allegiancesw.com.

423 Mountain Rd. NW -

For Sale or Lease

Excellent location. Northeast corner of 5th
and Mountain Rd. Attractive and efficient of-
fice space. Convenient two blocks from court-
houses. Conference room, two offices, kitchen
space, reception area and plenty of room for
staff. 1,100 sf. Floors wood and carpet. Secu-
rity system. Onsite and free street parking.
Storage. Rent $1,200 per month. Please call
(505) 247-3335 for more information.

Beautiful Downtown Office Space

Share beautiful, downtown office space with
seven experienced lawyers. Rent includes
utilities, telephone equipment, two confer-
ence rooms, library & reference materials,
receptionist to take calls and greet clients,
daily court runner, ample parking, kitchen,
secretarial space and access to internet ser-
vice, fax and two industrial copy machines.
Co -counsel and referral opportunities may
be available. Call Robert Cooper at 842-
8494 or e-mail at bob@rrcooper.com. FIRST
MONTH FREE with one year commitment!

620 Roma N.W.

620 ROMA N.W., located within two blocks
of the three downtown courts. Rent includes
utilities (except phones), fax, internet, janito-
rial service, copy machine, etc. All of this is
included in the rent of $550 per month. Up
to three offices are available to choose from
and you’ll also have access to five confer-
ence rooms, a large waiting area, access to
full library, receptionist to greet clients and
take calls. Call 243-3751 for appointment to
inspect.
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Order Extra Directories!

2015-2016 Bench & Bar Directory

Now $10°
A $60 Value

Complete and return this form to:

State Bar of New Mexico Directory
PO Box 92860, Albuquerque, NM 87199-2860
1 8 =2 0.1 6 or fax to: 866-767-7281

Advance payment is required.
Make checks payable to State Bar of New Mexico Directory

Number of directories ordered X /copy S

Mailing cost is $3.50 per copy for third-class mail $

(Orders may be picked up to avoid mailing charge.)

Total Amount Enclosed S

We will pick up our order and pay at that time.

Please charge to™: ___ VISA ___ MasterCard ___Discover ___ American Express

"Payment by credit and debit card will incur a 3% service charge.

Acct.# Exp.Date:

Name:

Firm Name:

Mailing Address:

Contact Person/Telephone:

Street Address:

City/State/ZIP:

*While supplies last!
Contact 505-797-6000 for more information.
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