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IS YOUR CASE AT A RECOVERY DEAD-END?
Maybe not because you may have a CRASHWORTHINESS case.

———
L Tﬂﬂf.'l Jaw firm
s Nationwide Practice Dedicated to Vehicle Safety

214-324-9000

www.vehiclesafetyfirm.com

Crashworthiness

focuses on how the
vehicle’s safety systems
performed, not who caused
the accident. At my firm’s
Crash Lab, we continually
study vehicle safety
through engineering,
biomechanics, physics,
testing and innovation.

If you have any questions about a
potential case, please call Todd
Tracy. Vehicle safety system
defects may have caused your
client’s injury or death.

Te BiBAEY mmrm

Practice Dedicated to Vehicle Safety

E‘ I A Nationwide

4701 Bengal Street, Dallas, Texas 75235

214-324-9000
www.vehiclesafetyfirm.com
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;"%ISTRICTATTORNEY WORK WITH US!

BARBARA ROMO
Cibola | Sandoval | Valencia JOIN OUR AWARD-WINNING TEAM

www.13th.nmdas.com

The 13th Judicial District Attorney Has Positions Open for Trial Attorneys
in Three Different Offices Bernalillo, Belen, and Grants, New Mexico

The 13th Judicial District Attorney prioritizes your work life balance and mental health,
while ethically and vigorously prosecuting offenders.

We offer:
e Flextime e Dog Friendly
« Family Friendly Policies < Time off in exchange for
e Comprehensive Retirement Community Service
and Health Benefits = Comprehensive training and
e Competitive Salaries including Rural mentoring for new prosecutors.
Pay Bonuses for all three offices = Emphasis on collegiality with Law
= Ample Free Onsite Parking Enforcement, Courts & Defense Bar

“I have worked at a few different District Attorney Office’s across the State from
the North to the South and in between. The 13th allows for greater discretion
and flexibility than any other office | have worked in. Further, it is an atmosphere
with little contentiousness, especially compared to other offices. If you wish to
be a career prosecutor, this is where you belong.” John L. — Trial Attorney

A >I>MAA\V[@)"A https://www.13th.nmdas.com/careers

C € I'm not only committed to a fair judicial
process, but also to the creation and
practice of principled policies for the

People of the 13th Judicial District ))

— District Attorney Barbara Romo
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We've got
your back.

In-house expertise in all catastrophic cases including
wrongful death and medical malpractice.

Over $25 million in co-counsel settlements in 2022 /
and more than $1 billion in the firm's history. ‘
P

Call us for your next case, 505.832.6363. S P E

SpenceNM.com.

Z
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Santa Fe Helicopter

H R d .
Crash Lawsuit ey Tl
Resolved Wrongful Death Case

8-Figure Settlement Manufacturer Ignored
in Industrial Worksite Safety Issues Causing

atality Serious N.M. Trucking
Crash

Stephen Chris Michael Chris Michael
Higdon Carr Lyons Simmons Fechner

When the Result Means Everything

LYO N S Dallas, TX Eﬁtﬁg;}

833 417 417 LAW FIRMS

s IMM 0 \ s lyons-simmons com

Wrongful Death | Personal Injury | Products Liability | Commercial Litigation
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Meetings Workshops and Legal Clinics
November December
6
|24 iaration Secti Divorce Options Workshop
mmigration Section 6-8 p.m., virtual
Noon, virtual
12
December Common Legal Issues for Senior Citizens
: Workshop
1 © 1lam.noon, virtual

Elder Law Section

: For more details and to register, call
Noon, virtual

: 505-797-6005
> _ ©13
Health Law Section © Consumer Debt/Bankruptcy Workshop
9am, virtual 6-8 p.m,, virtual

8

Cannabis Law Section

9am.,, virtual

18
Children's Law Section
Noon, virtual

About Cover Image and Artist: Santa Fe artist Kathleen Frank travels throughout the Southwest/West, seeking land-
scape paintings vistas. Using vibrant hues, she captures light, pattern and a glint of logic in complex terrains. Exhibitions
include Northwest Montana History Museum, UNM Valencia, International Art Museum of America, MonDak Heritage
Center| Art & History Museum, St. George Museum of Art, WaterWorks Museum, Sahara West Gallery, La Posada de Santa
Fe, Roux & Cyr Fine Art Gallery and Jane Hamilton Fine Art. Press includes LandEscape Art Review, MVIBE, Art Reveal,
Magazine 43 and Southwest Art. Art in Embassies/U.S. State Department selected her work for Kuala Lumpur, Malaysia.
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Notices

Please email notices desired for
publication to notices@sbnm.org.

Court NEws
New Mexico Supreme Court
Rule-Making Activity

To view recent Supreme Court rule-
making activity, visit the Court's website
at https://supremecourt.nmcourts.gov.
To view all New Mexico Rules Anno-
tated, visit New Mexico OneSource at
https://nmonesource.com/nmos/en/nav.
do.

Supreme Court Law Library

e Supreme Court Law Library is
open to the legal community and public
at large. e Library has an extensive
legal research collection of print and
online resources. The Law Library is
located in the Supreme Court Building
at 237 Don Gaspar in Santa Fe. Building
hours: Monday-Friday 8 am.-5 p.m.
(MT). Library Hours: Monday-Friday 8
a.m.-noon and 1-5 p.m. (MT). For more
information call: 505-827-4850, email:
libref@nmcourts.gov or visit https://
lawlibrary.nmcourts.gov.

N.M. Administrative O ce
of the Courts
Learn About Access to Justice in
New Mexico in the "Justice for All"
Newsletter

Learn what's happening in New Mex-
ico's world of access to justice and how
you can participate by reading "Justice
for All," the New Mexico Commission
on Access to Justice's monthly newslet-
ter! Email atj@nmcourts.gov to receive
"Justice for All" via email or view a copy
at https://accesstojustice.nmcourts.gov.

U.S. District Court, District
of New Mexico
Notice of Investiture of United
States Magistrate Judge Damian L.
Martinez

Please join us for the Investiture of
Honorable Damian L. Martinez at 3:30 p.m.
(MT) on Dec. 1 in the Sierra Blanca Court-
room at the United States Courthouse in Las
Cruces, N.M. (100 N. Church Street, ird
Floor). A reception hosted by the Federal
Bench and Bar of the United States District
Court for the District of New Mexico will
follow from 5:30 to 7:30 p.m. (MT) at
Double Eagle (2355 Calle De Guadalupe,
Mesilla, N.M.). All members of the Federal

Professionalism Tip

With respect to parties, lawyers, jurors and witnesses:

I will not impugn the integrity or professionalism of any lawyer on the basis of the
clients whom or the causes which a lawyer represents.

Bench and Bar are cordially invited to at-
tend; however, reservations are requested.
RSVP, if attending, at https://rsvp.nmcourt.
uscourts.gov/Martinez.

STATE BAR NEWS
2024 Budget Disclosure
Deadline to Challenge
Expenditures

e State Bar of New Mexico Board
of Bar Commissioners has completed
its budgeting process and nalized the
2024 Budget Disclosure, pursuant to the
State Bar Bylaws, Article V11, Section 7.2,
Budget Procedures. Starting Nov. 1, the
budget disclosure will be available in its
entirety on the State Bar website at www.
sbnm.org on the financial information
page under the About Ustab. e deadline
for submitting a budget challenge is on or
before 5 p.m. (MT), Nov. 30, and the form
is provided on the last page of the disclo-
sure document. e BBC will consider
any challenges received by the deadline
at its Dec. 6 meeting. Address challenges
to: Executive Director Richard Spinello,
State Bar of New Mexico, PO Box 92860,
Albuguerque, N.M. 87199; or info@sbnm.
org. Challenges may also be delivered
in person to the State Bar Center, 5121
Masthead NE, Albuquerque, N.M. 87109.

License Renewal and MCLE
Compliance Due Feb. 1, 2024

State Bar of New Mexico annual license
renewal and Minimum Continuing Legal
Education requirements are due Feb. 1,
2024. For more information, visit www.
sbnm.org/compliance. To complete your
annual license renewal and verify your
MCLE compliance, visit www.sbnm.
org and click "My Dashboard" in the top
right corner. For questions about license
renewal and MCLE compliance, email
license@sbnm.org. For technical assistance
accessing your account, email techsup-
port@sbnm.org.

Board of Bar Commissioners
Appointments to New Mexico
Access to Justice Commission

e Board of Bar Commissioners will
make two appointments to the NM Access

to Justice Commission for three-year terms.

e Commission is dedicated to expand-
ing and improving civil legal assistance by
increasing pro bono and other support to
indigent people in New Mexico. Active
status attorneys in New Mexico who would
like to serve on the Commission should send
a letter of interest and brief resume by Nov.
27 to bbc@sbnm.org.

Appointment to New Mexico State
Bar Foundation
e Board of Bar Commissioners of the
State Bar of New Mexico will appoint one
public director to the New Mexico State Bar
Foundation Board for a three-year term.
e New Mexico State Bar Foundation ad-
vances the legal community’s commitment
to serve the legal profession and people of
New Mexico.  rough member donations,
fundraising and programs, the Foundation
provides and promotes access to legal ser-
vices to underserved New Mexicans. e
Foundation also supports public service,
education, and diversity, as well as organiza-
tions consistent with its mission. For more
information about the Bar Foundation, visit
https://www.sbnm.org/Bar-Foundation.
Members of the public interested in serving
on the Board should submit a letter of inter-
estand resume to bbc@sbnm.org by Nov. 27.

Disciplinary Board Appointment

e President of the Board of Bar Com-
missioners will make one appointment to
the Disciplinary Board for a three-year term.
Members wishing to serve on the Board
should send a letter of interest and brief
resume by Nov. 27 to bbc@sbnm.org.

Meeting Summary

e Board of Bar Commissioners of the
State Bar of New Mexico met on Oct. 13 at
the State Bar Center, Albuquerque, N.M.
Action taken at the meeting follows:

« Approved the July 27, 2023 meeting
minutes;

e Discussed Rule 24-101(A) NMRA,
Objective #2, Promote the Interests
of the Legal Profession in the State of
New Mexico;

« Reported that we're on track with the
2023-2025  ree-Year Strategic Plan;
the Appellate Court Case Summaries
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| Correction to the Bar Bulletin |

In the Nov. 8, 2023 issue of the Bar Bulletin, the Fall 2023 Swearing-1n Ceremony
| article stated that over 200 graduates from the University of New Mexico School |

of Law were sworn in to New Mexico's legal community.

is is incorrect, as the

| Swearing-In Ceremony also includes graduates from other law schools.  is has been |
| corrected in the digital issue of the Nov. 8, 2023 Bar Bulletin, and we apologize for |

the error.
[

project, which includes sending out the
case summaries to the members and
publishing them in the Bar Bulletin, is
going well;

e Approved the 2024 State Bar Budget;

» Received a report from the Finance
Committee, which included: 1) ap-
proval of the July 26 Finance Commit-
tee and September 21 Audit Committee
meeting minutes; 2) accepted the
August 2023 Financials; and 3) received
the Client Protection Fund, Access to
Justice Fund and Judges and Lawyers
Assistance Program  ird Quarter 2023
Financials;

e Approved entering into an agreement
with SJT Audit Group for the State Bar’s
and Bar Foundation’s Audit;

e Received a report from the Member
Services Committee, which is revis-
ing the Committees Policy to provide
expectations and guidelines for the
standing committees of the State Bar;

* Received a report from the Policy and
Bylaws Committee and approved a
policy regarding committee awards,
e ective January 1, 2024,

 Received a report on the ATJ Commis-
sion and Judicial Clerkship Program;

 Received an update on the Immigration
Law Section;

« Discussed correspondence from mem-
bers regarding the Hermit's Peak/Calf
Canyon Fire and FEMA and requested
an expedited analysis from the Ethics
Advisory Committee on trust accounts
and assignments;

« Received reports from the Presidents
of the State Bar and NM State Bar
Foundation;

* Received the BBC Liaison roster to the
Supreme Court Boards and Commit-
tees and requested volunteers to serve
in 2024,

« Received a report from the President-
Elect of the State Bar, which included
plans for the 2024 Annual Meeting,
which will be a hybrid event in Albu-
querque in October 2024, and the 2024
meeting dates as follows: February

— -

23, May 17, July 26, October 24 (in
conjunction with the Annual Meeting
on October 25), December 4 or 11
(Santa Fe);

e Received a report from the Executive
Director; and

e Received reports from the Senior
Lawyers, Young Lawyers, and Paralegal
Divisions and bar commissioners on
events in their districts.

Note: e minutes in their entirety will be
available on the State Bar’s website following
approval by the Board at the Dec. 6 meeting.

Client Protection Fund

Notice of Commissioner Vacancies

Two Commissioner appointments for
three-year terms for the Client Protection
Fund will be made in accordance with
Rule 17A-005 (B). e purpose of the Cli-
ent Protection Fund is to promote public
con dence in the administration of justice
and the integrity of the legal profession by
reimbursing losses caused by the dishonest
conduct of lawyers admitted and licensed to
practice law in the courts of New Mexico. e
new term will begin Jan. 1, 2024. Applicants
must be active members of the State Bar of
New Mexico. Anyone interested in serving
on the Commission should send a letter of
interest and brief résumé to kate.kennedy@
sbnm.org.

New Mexico Lawyer
Assistance Program
Monday Night Attorney Support
Group

e Monday Night Attorney Support
Group meets at 5:30 p.m. (MT) on Mon-
daysby Zoom. isgroup will be meeting
every Monday nightviaZoom. einten-
tion of this support group is the sharing
of anything you are feeling, trying to
manage or struggling with. It is intended
as a way to connect with colleagues, to
know you are not in this alone and feel a

—Featured—

 Member [EIER

7
last

Smarter legal research.

Fastcase is a free member service that
includes cases, statutes, regulations,
court rules and constitutions.
This service is available through
www.nmbar.org. Fastcase also 0 ers
free live training webinars. Visit
www.fastcase.com/webinars to view
current o erings. Reference attorneys
will provide assistance from 8 a.m. to 8
p.m. ET, Monday—Friday.
Customer service can be reached at
866-773-2782 or support@fastcase.
com.

sense of belonging. We laugh, we cry, we
BE together. Join the meeting via Zoom
at https://bit.ly/attorneysupportgroup

NM LAP Committee Meetings

e NM LAP Committee will meet at 4
p.m. (MT) on Jan. 11, 2024. e NM LAP
Committee was originally developed to as-
sist lawyers who experienced addiction and
substance abuse problems that interfered
with their personal lives or their ability to
serve professionally in the legal eld. e
NM LAP Committee has expanded their
scope to include issues of depression, anxiety
and other mental and emotional disorders
for members of the legal community. is
committee continues to be of service to the
New Mexico Lawyer Assistance Program and
is a network of more than 30 New Mexico
judges, attorneys and law students.

The Solutions Group Employee
Assistance Program

Presented by the New Mexico Lawyer
Assistance Program, the Solutions Group,
the State Bar's Employee Assistance
Program (EAP), extends its supportive
reach by o ering up to four complimentary
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counseling sessions per issue, per year, to
address any mental or behavioral health
challenges to all SBNM members and their
direct family members.  ese counseling
sessions are conducted by licensed and
experienced therapists. In addition to this
valuable service, the EAP also provides a
range of other services, such as management
consultation, stress management education,
webinars, critical incident stress debrie ng,
video counseling, and a 24/7 call center. e
network of service providers is spread across
the state, ensuring accessibility. When reach-
ing out, please make sure to identify yourself
with the NM LAP for seamless access to the
EAP's array of services. Rest assured, all
communications are treated with the utmost
confidentiality. Contact 505-254-3555 to
access your resources today.

New Mexico
State Bar Foundation
Pro Bono Opportunities

e New Mexico State Bar Foundation
and its partner legal organizations grate-
fully welcome attorneys and paralegals to

volunteer to provide pro bono service to
underserved populations in New Mexico.
For more information on how you can help
New Mexican residents through legal service,
please visit www.sbnm.org/probono.

UNM ScHooL oF Law

Law Library Hours

e Law Library is happy to assist at-
torneys via chat, email, or in person by ap-
pointment from 8a.m.-8 p.m. (MT) Monday
through  ursday and 8 am.-6 p.m. (MT)
onFridays. ough the Library no longer has
community computers for visitors to use, if
you bring your own device when you visit,
you will be able to access many of our online
resources. For more information, please see
lawlibrary.unm.edu.

Call for Nominations for the
Alumni/ae Association
Distinguished Achievement

Awards
e nomination process for the Alumni/
ae Association Distinguished Achievement

Awards will begin and end earlier for next
year. To nominate someone you think de-
serving of the Distinguished Achievement
Award, please go to https://forms.unm.edu/
forms/daad_nomination. Closing date for
2024 award nominations will be Feb. 15, 2024.

OTHER NEWS
Judicial Performance
Evaluation Commission

Notice of Vacancies

Pursuant to Rule 28-101 NMRA,
which governs the procedure for evalu-
ating judges standing for retention and
interim evaluations, the President of
the State Bar of New Mexico nominates
three lawyers from which the Supreme
Court appoints a member to serve on
the Judicial Performance Evaluation
Commission for a six-year term. Active
status members wishing to serve on the
Commission should send a letter of
interest and brief resume by Dec. 8 to
bbc@sbnm.org.

State Bar Foundation

ZWE ARE HIRING /@ i
“‘Q New Mexico

" Soi ur Team!

Are you tired of billable hours? Would you love not to have to go to court?
Do you enjoy helping people? If so, working for the New Mexico State Bar Foundation'’s
Modest Means Helpline might be a perfect fit.

e Excellent benefits package.

e Competitive salary for legal work in the non-profit sector.

e Work remotely from within New Mexico, with occasional required office days.

« Option of Full-time (40 hours/week) or Part-time (30 hours/week).

The ideal candidate will have experience in Landlord/Tenant, Advising Small Businesses,
Property, Probate, Consumer Debt Issues, and Domestic Relations.

Applicants must have an active New Mexico law license, be able to work independently
as part of a busy team in a fast-paced environment, have excellent customer service and
computer skills, and have an interest in issues affecting lower-income New Mexicans.

Spanish fluency is a plus.

For more information www.sbnm.org/sbnmjobs
Submit a cover letter and a resume to hr@sbnm.org
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Rules/Orders

http://www.nmcompcomm.us/

From the New Mexico Supreme Court

The Supreme Court of New Mexico
Announces 2023 Year-End Rule Amendments

Under Rule 23-106.1 NMRA, the Supreme Court has approved
a number of changes to the rules, forms, and uniform jury instruc-
tions for the 2023 rulemaking cycle. What follows is a summary of
those changes that the Court approved on November 1, 2023. e
summary also includes out-of-cycle amendments that the Court ap-
proved on November 1, 2023. Unless otherwise noted below and in
the history note at the end of each approved rule, form, or UJI, most
amendments will take e ect on December 31, 2023. e full text of
the amendments in markup format and the related orders are available
on the Court’s website by clicking here. Approved rule amendments
will also appear on NMOneSource.com by their e ective date.

Children’s Court Rules Committee

Detention Hearings and Conditions of Release in the Children’s
Court— Amended Rule 10-225 NMRA

On recommendation of the Children’s Court Rules Committee, the
Supreme Court approved amendments to Rule 10-225 NMRA to
harmonize language in subparagraphs (A)(1) to (4) and eliminate any
possible con ict between the subparagraphs and any burden shi ing
issue arising from the rule in its current form.

Noti cation to Tribes of Change of Placement— Amended Forms
10-565 and 10-566 NMRA

e Supreme Court approved the Children’s Court Rules Commit-
tee’s proposal to amend forms for Notice of Change of Placements
that would ensure consistency with federal law, Bureau of Indian
A airs (BIA) Regulations, and BIA Guidelines related to placement
of Indian children. e Supreme Court also approved the Commit-
tee’s recommendation to incorporate provisions of the New Mexico
Indian Family Protection Act, NMSA 1978, Sections 32A-28-110 -42
(2022, as amended through 2023), which requires the ling of a notice
demonstrating that the relevant tribe was noti ed of the change of
placement, and seeks to clarify what types of attorneys are entitled
to notice and where a child is placed.

Consent Decree Order — Amended Form 10-714 NMRA

e Supreme Court approved amendments to the consent decree
form that would incorporate the statutory protection provided
under NMSA 1978, Section 32A-2-22(E) (2005). e amendments
are intended to ensure a child is properly informed of the statutory
protection and that the child receives the bene t of a dismissal with
prejudice upon completion of the terms of a consent decree.

Educational Decision Maker Form — Amended Form 10-564 NMRA

e Supreme Court approved amendments to Form 10-564 NMRA
to ensure consistency with NMSA 1978, Section 32A-4-2(D) (2018)
and federal law related to the privacy of educational records. e
amendments clarify the duties of an appointed educational decision
maker to ensure the childs education and care are not negatively
impacted when a parent is unable or unwilling to make decisions
regarding their child’s education.

Code of Judicial Conduct Committee
Acceptance of Gi s — Amended Rule 21-313 NMRA

On recommendation of the Code of Judicial Conduct Commit-
tee, the Supreme Court approved amendments to the committee
commentary to Rule 21-313 NMRA to clarify that, in nearly all
situations, free or discounted legal services are gi s that judges
are prohibited from accepting.

Judicial Disquali cation — Amended Rule 21-211 NMRA

e Supreme Court approved amendments to the committee
commentary to Rule 21-211 NMRA to delineate the circumstances
under which a judge’s present attorney-client relationships are
grounds for disquali cation.

Code of Professional Conduct Committee
Safekeeping Property — Amended Rule 16-115 NMRA

e Supreme Court approved the Code of Professional Conduct
Committee’s proposal to amend Rule 16-115 NMRA to clarify
procedures for trust account balances containing a lawyer’s own
funds and methods of paying bank service charges on lawyer
trust accounts.

New Mexico Supreme Court Commission
on Equity and Justice

Requirements for Equity in Justice and Professionalism —
Amended Rule 18-201 NMRA

On recommendation of the New Mexico Supreme Court Com-
mission on Equity and Justice, the Supreme Court approved
amendments to Rule 18-201 NMRA and its associated committee
commentary to require one (1) hour of equity in justice credit as
part of the required twelve (12) CLE credits and to explain the
required professionalism credit.

Rules of Criminal Procedure
for State Courts Committee

Judgment Notwithstanding the Verdict — New Rules 5-614.1 and
7-611.1 NMRA; Amended Rules 5-607, 5-701, 6-603.1, 6-701,
7-603.1, and 7-701 NMRA

On recommendation of the Rules of Criminal Procedure for State
Courts Committee, the Supreme Court adopted new Rules 5-614.1
and 7-611.1 NMRA and approved amendments of various rules of
criminal procedure for the district, magistrate, and metropolitan
courts to address procedures for post-verdict judgment of acquittal
in light of State v. Martinez, 2022-NMSC-004, 503 P.3d 313.
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De nition of Local Detention Center — Amended Rules 5-401, 5-403,
6-401, 6-403, 6-506, 6-802, 7-401, 7-403, 7-506, 7-802, 8-401, 8-403,
8-506, and 8-802 NMRA

e Supreme Court approved amendments of various rules of crimi-
nal procedure for the district, magistrate, and metropolitan courts
to de ne local detention centers and to clarify that a local detention
center is one that is commonly used by the district court and need
not necessarily be within the territorial jurisdiction of the court.

Filing of Criminal Complaint in District Court — Amended Rule
5-201 NMRA

e Supreme Court approved amendments to the commentary of
Rule 5-201 NMRA to dispel confusion about the proper process and
venue for the ling of a criminal complaint in district and inferior
courts.

Citizen Grand Jury — Amended Rule 5-302.3 NMRA

e Supreme Court approved amendments to Rule 5-302.3 NMRA
and its associated committee commentary to clarify the processes
related to grand jury proceedings, including veri cation of the
petition, determining the validity of the petition, assignment of the
prosecuting attorney, and notice to the target.

Grand Jury Time Limits — Amended Rule 5-302.2 NMRA

e Supreme Court approved amendments to Rule 5-302.2 NMRA
and its associated committee commentary to address grand jury
time limits. e amendments are intended to address the ambiguity
in the grand jury rule regarding the time limits for commencing a
grand jury proceeding and to amend the rules to conform with the
law requiring that a grand jury be impaneled within the time limits
for commencing a preliminary examination.

Right to Jury Trial in Magistrate Court — Amended Rules 6-602,
6-603, 7-602, and 7-603 NMRA

e Supreme Court approved amendments of various rules of crimi-
nal procedure to align the procedures for jury trials in the metropoli-
tan and magistrate courts. e Supreme Court also approved technical
amendments of these rules to create conformity with the NMRA.

Probable Cause Determinations for Criminal Complaints —
Amended Form 9-201 NMRA

e Supreme Court approved amendments to the criminal complaint
form to remove the option, “complaint dismissed without prejudice,”
based on the Rules of Criminal Procedure for State Courts Commit-
tee’s assessment that the option is not relevant to a probable cause
determination.

http://www.nmcompcomm.us/

Rules of Evidence Committee
Fi h Amendment Invocation — Amended Rule 11-513 NMRA

e Supreme Court approved amendments to Rule 11-513 NMRA
to clarify that the prohibition of a comment on the invocation of
the privilege against self-incrimination would not apply in non-
criminal proceedings.

State Bar of New Mexico
Self-Study MCLEs — Amended Rule 18-204 NMRA

e Supreme Court approved the State Bar of New Mexico's pro-
posal to amend Rule 18-204 NMRA to remove the limit on self-
study credits that an attorney may obtain for required CLE credits
and to require previously recorded courses to be pre-approved by
the Board of Bar Commissioners and have procedures/technol-
ogy to verify an attorney’s attendance and attentiveness during
the program.

State Bar Young Lawyers Division — Amended Rule 24-101
NMRA

e Supreme Court approved amendments to Rule 24-101 NMRA
to expand membership in the State Bar of New Mexico Young
Lawyers Division to all New Mexico attorneys who have practiced
law in any state for ten (10) years or less.

UniformJury Instructions-Civil Committee

Bad Faith Duty to Defend — New UJI 13-1703A NMRA; Amended
Chapter 17 Introduction and UJIs 13-1701, 13-1702, 13-1704, 13-
1705, 13-1706, 13-1707, 13-1708, 13-1709, 13-1710, 13-1711, 13-
1712, 13-1713, 13-1714, 13-1715, 13-1716, and 13-1718 NMRA,;
Amended and Recompiled UJI 13-1703 NMRA as UJI 13-1703B
NMRA; Withdrawn UJI 13-1717 NMRA

On recommendation of the UJI-Civil Committee, the Supreme
Courtadopted new UJI 13-1703A NMRA, approved amendments
to the UJls in Chapter 17, approved the amendment and recom-
pilation of UJI 13-1703 NMRA as UJI 13-1703B NMRA, and has
withdrawn UJI 13-1717 NMRA.  ese amendments are intended
to implement changes in the law and provide a thorough review
and revision of substantive instructions, use notes, and committee
commentary throughout the chapter.
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UniformJury Instructions-
Criminal Committee

Leaving the Scene of an Accident — New UlJIs 14-4513, 14-4514,
14-4515, and 14-4516 NMRA

On recommendation of the UJI-Criminal Committee, the Su-
preme Court has adopted four new UJIs to address a void in the
jury instructions noted by the Court of Appeals in State v. Esparza,
2020-NMCA-050, 475 P.3d 815. e new UJIs address various
crimes described in NMSA 1978, Section 66-7-201 (1989), and
NMSA 1978, Section 66-7-202 (1978), including

failing to stop or give information or render aid where an accident
results in great bodily harm or death, knowingly failing to stop or
give information or render aid where an accident results in great
bodily harm or death, failing to stop or give information or render
aid where an accident does not result in that degree of injury, and
failing to stop or give information or render aid when an accident
only involves damage to a vehicle.

http://www.nmcompcomm.us/

Facilitative Use of Deadly Weapon — New UJI 14-135 NMRA;
Amended UJls 14-305, 14-306, 14-355, 14-356, 14-375, 14-376,
14-2202, and 14-2203 NMRA

e Supreme Court requested the UJI-Criminal Committee to
0 er recommendations consistent with the Court’s de nition of
use of a deadly weapon in the context of assault as set forth in State
v. Zachariah G., 2022-NMSC-003, 501 P.3d 451. As a result, the
Court has adopted new UJI 14-135 NMRA to clarify the de nition
of use of a deadly weapon and approved amendments to related
Ulls concerning use of a deadly weapon and facilitative use.

Aggravated Fleeing in the
NMRA

ird Degree — Amended UJI 14-2217

e Supreme Court approved amendments proposed by the
UJI-Criminal Committee to address revised statutory language
concerning NMSA 1978, Section 30-22-1.1 (2022) in the elements,
use notes, and committee commentary of UJI 14-2217 NMRA.

THE RULE AMENDMENTS SUMMARIZED ABOVE
CAN BE VIEWED IN THEIR ENTIRETY AT THE
NEW MEXICO SUPREME COURT WEBSITE

https://supremecourt.nmcourts.gov/14056-2/
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New Mexico Judiciary
Remote Proceedings and Meeting Standards

e courtroom, whether a physical in-person courtroom, or a virtual courtroom, remains a formal and serious setting where
judges hear matters involving real people that a ect real lives. Every case is important, and all participants should maintain court
decorum in the virtual world, just as they would in person. We ask all individuals participating in Remote Court proceedings, as
well as all meetings called by a member of the New Mexico Judiciary, to continue to observe the following well-established rules
of court standards and decorum:

1) Arrive on Time and Follow Remote Proceedings Directions - To minimize distractions during the court proceeding,
log in a few minutes before the scheduled start time and follow the Google Meet (or other virtual platform) directions provided by
your presiding judge and/or their sta . Identify yourself when in the virtual meeting with your real name.

2) Camera — Your camera should be turned on in a remote proceeding and in Judicial meetings, unless you have express
permission from the Judge or chair of the meeting to turn o your camera. Make sure there is ample light so you can be clearly
seen by the Judge and other participants. Make sure the camera is pointed directly at your face.

3) Dress Appropriately for Court - Business attire (collared shirt with or without a tie or jacket for either gender) is always
appropriate for court; sweatshirts, gym clothes, Hawaiian shirts, concert t-shirts, sports team jerseys, bedazzled images, and pajamas
are never appropriate.

4) Eliminate Distractions - Participating in Remote Court proceedings o en means working from home. Please try to locate
a quiet area and minimize interruptions by others in the home. While we agree that your children and pets are adorable, their pres-
ence in the remote courtroom distracts you, the Court, and other participants from the subject matter of the hearing. We recognize
in the close quarters at home, utmost quiet is not available to everyone, but please minimize distractions as much as possible.

e Consider using a virtual background to eliminate visual distractions in the background.

e Putyour cell phones and other technology in silent mode during the Virtual Court proceeding.

e If you must appear in a remote proceeding from your vehicle, please make sure you parked at a safe place before joining

the remote proceeding. Do not attend a Virtual Court proceeding while driving.

5) Do Not Speak Out of Turn or Interfere in Testimony - Just like an in-person court setting, the presiding judge will indi-
cate when it's your turn to be heard. In order to prevent any accidental audio distractions, please mute your audio setting until it is
your turn to speak. If another person is testifying, you may not suggest answers — including via texting or chat, make gestures, or
otherwise coach a witness or a party from o camera.

6) Be Courteous and Respectful to all Virtual Court Participants - Use good manners; ensure that your physical and facial
expressions are appropriate and uphold the dignity of a court setting. Ensure your language upholds the dignity of a court setting
—do not use profanity.

7) Do Not Bring Food to the Virtual Courtroom — Do not eat or chew gum during proceedings. Co eeis ne, we all need
co ee. Tea and water are also acceptable.

8) Do not Use Tobacco or Vaping Products in the Remote Courtroom or During Remote Meetings

9) Sit Up Straight - Show the same courtesy the Court is showing you. Do not prop your feet up on a table or chair. Take
time to make sure your camera is pointed straight at your face - not from below or from the side. We want to see you at your best.

10) No Recording— ereisno Iming or videotaping of remote proceedings. No sound recordings of the proceedings shall be
permitted except by the o cial court reporter for the court or over FTR, and no broadcasting of the proceedings shall be permitted.

11) Prepare Your Exhibits — Exhibits must be submitted to the Court and opposing counsel 48 hours before a hearing.
12) Impairment — An appearance while being impaired to any degree by alcohol, sedatives, prescriptions, or controlled sub-

stances is prohibited and must be reported. If it is appears or if the Court determines that any person at a proceeding is under the
in uence, the hearing will be rescheduled or other appropriate action may be taken.
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ARTURO L. JARAMILLO

Summer Law Clerk Program

M/Does your rm, business, or organization want to be part of an ABA Awarded
program? It's the only one of its kind in the country!

M/Do you want to help ignite rst year law student’s passion in your eld of law?

Q/Are you committed to promoting diversity and inclusion through the
membership of the State Bar?

If you answered yes to one or all of these questions, then participating in the Arturo
Jaramillo Clerkship Program can help accomplish these goals! Arturo L. Jaramillo, the

rst Hispanic president of the State Bar of New Mexico, developed the Summer Law Clerk
Program (“Program”) in 1993 to o er rst year law students of diverse backgrounds the
opportunity to clerk in legal settings that provide a foundation for the students’ law careers

and to promote equal employment opportunities for persons who have historically been
under-represented in the legal profession. e Program creates employment opportunities
in medium and large law rmes, state and local public agencies, and corporate law
departments in New Mexico by providing a summer law clerk experience for motivated and
deserving law students who meet the programs eligibility criteria.

To learn more, please contact the organizers of the event!

DENISE CHANEZ LEON HOWARD
DChanez@sclawnm.com Ihoward@aclu-nm.org

@4\ State Bar of New Mexico

Committee on Diversity
In the Legal Profession

N
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Redefining Worthiness:
Challenging My Childhood Beliefs
About Money

By Hannah Bell, JD, AFC

a lawyer because | wanted to

be wealthy. | graduated from
college and saw two choices;
doctor or lawyer. Both were
high-earning professions with
plenty of social prestige. | applied
to law school and was on my way
to becoming a lawyer. While |
was, and am, motivated to help

I f I'm being honest, | became

people in need, my choices were Uy
L 8

narrowed by a desire to make
money.

Like many, my beliefs about

money formed during childhood.?

Growing up, | watched my dad, a

general contractor, work 10-hour

days doing manual labor. My

mom occasionally picked up odd

jobs to bring in extra money. While we never lacked,

I could sense my parents’ relationship with money
was stressful and their conversations around it were
frequently tense. In contrast, | saw the way wealthy
people lived and how they were treated by others. |
saw wealthy people held in high regard, not because of
the kind of person they were, but because they simply
had money. | equated money with happiness and with
being a good person. | believed the more money you
had, the more worthy you were.

With the idea of wealth providing motivation, |

nished law school. However, even with the degree in
hand, my husband and I quickly realized we needed
two incomes to cover our bills, with little le over. We
had over $90,000 in debt, and like so many Americans,
we were just one emergency away from serious

nancial strain. | felt pressure to know how to manage
my money — | had more of it than | ever had — but my
lack of nancial understanding le me shaken.

I turned to the personal nance space for help but only
saw titles like “I Will Teach You to Be Rich,; “How
Rich People  ink” and “Rich Dad Poor Dad” e
answer seemed to always be more money. However,

even in my new profession, with my new salary,

I didn't feel the worthiness | thought this lifestyle

promised. | felt insecure, both with money and in who

I was. My long-held beliefs were being challenged.

Even more, | felt alone. | believed that, as a lawyer,

I couldn’t share that | didn’t have this aspect of life
gured out.

Determined to foster a better relationship with money;,

I centered my nances on my values. | stopped

obsessing over wealth, and the physical trappings of

it, and instead set a new goal of nancial wellness. ¢
rst step towards that goal was to pay o all our debt

and in a two-year period, we paid o over $90,000.

As we progressed through our nancial journey, |
grappled with my beliefs about money. My attraction
to wealth, and the social and moral value we ascribe to
it, wasn't surprising anymore. Our society constantly
reinforces that our worth is tied to material signs of
money. We are constantly exposed to advertisements
for luxury vehicles, designer clothes and extravagant
homes. With social media and the internet, we no
longer have to keep up with the Joneses down the
block; we have to keep up with the Kardashians. In the
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law, redress is commonly
measured monetarily.
We assume the larger
the recovery, the better
the result for the injured
person. Even in these
helping professions, we
see assistance through
numbers.

I realized that chasing
wealth for its own

sake would always be

a moving target, and
tying it to my self-worth
meant | would never feel
secure in who | am.

I came to understand
the appearance of
wealth is 0 en just that
—super cial. Feeling nancially secure allowed me to
have choices — true choices — and gave me the space to
create my own identity. I no longer needed to de ne
myself by how much money | earned or the social
value society placed on my profession. As the nancial
strain lessened, | was nally able to shape my practice
of the law, rather than letting it shape me.

So, how do you challenge harmful money beliefs? For
me, | started by exploring my values. | value nancial
security and stability, which I've learned is not always
synonymous with extraordinary monetary wealth. |
value choice and freedom; something that nancial
security provides. | value kindness and generosity,
which, while it now seems obvious, is unrelated to
how much money you have.

I share this story, not because it's easy or comfortable,
but because a healthy and open dialogue on this
subject is needed. When we become lawyers, everyone
assumes we have all the answers and it’s hard to
acknowledge that sometimes we don't. Challenging
our beliefs about money can be along and di  cult
process, but it’s a crucial step towards nding true
nancial security and personal ful llment. Our early
experiences and external messaging about money
can deeply in uence our attitudes and behaviors
towards it. By examining our values and priorities,
we can rede ne our relationship with money and nd

greater peace and purpose in our lives. Ultimately, true
wealth lies not in the amount of money we accumulate
but in the freedom and choices it a ords us and the
relationships and experiences that give our lives
meaning. M

HANNAH BELL, J.D., AFC8, isa nancial wellness
consultant and the founder of Bottom Line Personal
Finance. She holds a bachelor’s degree in economics from
the University of New Mexico and a law degree from the
University of New Mexico School of Law. In addition

to her nancial wellness practice, Ms. Bell co-teaches
Mediation at the University of New Mexico School of
Law. By combining her great passions, nancial uency,
mediation, and teaching, Ms. Bell helps her clients adopt
a mindful money system, communicate about money,
and build healthy, intentional habits.

Endnotes

1 https://www.psychologytoday.com/us/blog/mental-wealth/202108/how-your-parents-beliefs-about-money-

a ect-you
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to Know: e
u BAR ASSOCIATION

The New Mexico
Women's Bar Association

What is the main objective, or mission statement, of your bar/association?

e New Mexico Women'’s Bar Association seeks to develop a network and support system for
women in the profession by providing resources that empower women in the legal profession.

What groups and communities will attorneys and legal professionals gain by joining your
organization?

e NMWABA is made up of attorneys from all practice areas and backgrounds. is provides
members with the opportunity to expand their network, broaden their support system and unify
women in the legal eld. Our vision is that these connections will better promote a civil and
collegial bar and healthy work environments.

What qualities are shared between members of your bar/association?

We are all active in community engagement, volunteer work and continuing education. We
welcome attorneys and paralegals of all genders. We share a vision that we all have success and
ful Illment in our legal careers.

Where can | learn more about the activities of your bar/association and how can | participate?
We are active on LinkedIn and Instagram. Our website is www.nmwba.org.
What can | do to serve stakeholders of the bar/association if | am not a member yet?

You can attend our events! Additionally, paying your annual membership dues allows us to
provide ongoing sponsorships of events that anyone can attend and bar exam scholarships to
recent graduates who are sitting for the N.M. Bar. s year, we provided 10 scholarships to
recent graduates of $1,000 each providing much needed nancial support during that stressful
time between graduation and employment.

You can also share your ideas for events or volunteer.
When was your bar/association founded?
1990.
How can State Bar of New Mexico members join?

You can join by going to our website and purchasing a membership. Or, you can select the New
Mexico Women’s Bar Association membership when you renew your annual State Bar of New
Mexico membership and pay your annual dues.

Better yet, we have our annual elections on November 28, 2023 where we welcome new potential
board members to join us and run for the board. Please contact us at the information below if you
are interested.

Who can prospective members of the bar/association contact?

You can contact the copresidents Laura Horton at laura@ahm.law and Michelle Garcia at
michelleg@nmlegalaid.org and we will be happy to invite you to a monthly board meeting,
introduce you to other o  cers or meet you for co ee or lunch.

To have your bar association featured, email Brandon Mcintyre at brandon.mcintyre@sbnm.org
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NMBLA

to Know:

The New Mexico Black
Lawyers Association

What is the main objective, or mission statement, of your bar/association?

e New Mexico Black Lawyers Association’s (“NMBLA”) mission is to conduct a program of
continuing legal education for the membership, improve judicial selection and tenure,; to study the
needs of the State and community for legislation and to protect the civil rights of community citizens
though the legal profession.

What groups and communities will attorneys and legal professionals help by joining your organization?

Engaging with NMBLA o ers various bene ts, including insights into community issues and
opportunities to ful Il annual CLE credits. We also facilitate co-sponsored events, provide
streamlined access to partner activities and enable impactful support for students through our
National Bar Association partnership.

What qualities are shared between members of your bar/association?

Members of NMBLA come from various backgrounds, yet we are united by core values that go
beyond the legal profession. Our collective commitment is deeply rooted in advocating for equity
and justice, particularly within the Black community. We prioritize educational outreach and
organizational excellence as the main avenues through which we drive change and upli lives. In
doing so, we aim to signi cantly contribute to the betterment of legal practices and social justice
frameworks that empower Black individuals and communities.

Where can | learn more about the activities of your bar/association and how can | participate?

Visit our website at https://newmexicoblacklawyersassociation.org/ or nd us on Facebook at
https.//www.facebook.com/NMBIlackLawyers where NMBLA shares its latest events, including
CLEs and sponsored events.

What can | do to serve stakeholders of the bar/association if | am not a member yet?

NMBLA welcomes non-member support by way of volunteering for upcoming events, sponsoring
and co-sponsoring upcoming events and attending CLE’s and other community events supported
by NMBLA. e most up to date information on how to support upcoming NMBLA can be found
on its Facebook page.

When was your bar/association founded?

NMBLA was founded in 1982 and incorporated by charter members and incorporators: Tommy
Jewell, retired Chief Children’s Court Judge; Hannah Best, now head of Best and Associates; Raymond
Hamilton, retired Assistant United States Attorney; and Angela Jewell, retired District Court Judge.

How can State Bar of New Mexico members join?

To join NMBLA, simply email NMBLA at nmblacklawyers@gmail.com. You may also join by
electing NMBLA on your annual licensure recerti cation provided by the State Bar of New Mexico.

Who can prospective members of the bar/association contact?

To join NMBLA, simply email NMBLA at nmblacklawyers@gmail.com. You may also join by
electing NMBLA on your annual licensure recerti cation provided by the State Bar of New Mexico.

To have your bar association featured, email Brandon Mcintyre at brandon.mcintyre@sbnm.org
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From the New Mexico Supreme Court

Bennett J. Baur, Chief Public Defender
Kimberly M. Chavez Cook,
Appellate Defender
Santa Fe, NM

Liane E. Kerr, LLC
Liane E. Kerr
Albuguerque, NM

for Petitioner

From the New Mexico Supreme Court

Opinion Number: 2023-NMSC-021
No: S-1-SC-38147 ( led July 24, 2023)

RUFINO TORRES,
Petitioner,

DWAYNE SANTISTEVAN, Warden,
Respondent.

ORIGINAL PROCEEDING ON CERTIORARI
Angie K. Schneider, District Judge

V.

Hector H. Balderas, Attorney General
Emily C. Tyson-Jorgenson,
Assistant Attorney General
Santa Fe, NM

for Respondent

OPINION

VIGIL, Justice.

{1}  iscase comes before us on a petition
for writ of certiorari under Rule 12-501
NMRA to review Petitioner Ru no Torres's
district court habeas corpus proceedings.
Petitioner contends that the judgment
and sentence which required him to serve
consecutive, i.e., “stacked,” ve-year terms
of probation was illegal. We agree. Further-
more, we determine that consolidation
of four separate cases resulted in a single
judgment and sentence, and when the
district court determined that Petitioner
had completed serving his sentence and
probation in one case, the legal e ect was
that the determination applied to the en-
tire judgment and sentence. We therefore
conclude that Petitioner is entitled to be
released from custody of the New Mexico
Department of Corrections immediately
upon the issuance of our mandate. We also
determine that Petitioner’s three conspir-
acy convictions violate double jeopardy.
I. FACTUAL AND PROCEDURAL
BACKGROUND
{2} Four di erent indictments were led

against Petitioner in the Twel h Judicial
District Court in Otero County charg-
ing Petitioner with sixteen crimes which
occurred between June 1, 2010, and June
3, 2010. e indictment in cause num-
ber D-1215-CR-2010-0270 (-270 case)
charged four offenses: that on June 2,
2010, Petitioner burglarized two storage
units located at the same address; and
that on the same day Petitioner conspired
to commit nonresidential burglary and
received stolen property. e indictment
in cause number D-1215-CR-2010-0290
(-290 case) charged three o enses: that
on June 2, 2010, Petitioner committed
larceny of property that was on display
at the Alamogordo Chamber of Com-
merce Museum; engaged in a conspiracy
to commit the larceny; and received the
property that was stolen from the mu-
seum. e indictment in cause number
D-1215-CR-2010-0269 (-269 case) alleged
six0 enses: that on June 2, 2010, Petitioner
burglarized a storage unit and conspired
to commit nonresidential burglary; and
that on June 3, 2010, Petitioner burglar-
ized three other storage units and received
stolen property. Finally, the indictment
in cause number D-1215-CR-2010-0271
(-271 case) alleged that on June 1, 2010,

Petitioner committed three o enses: that
he broke into and entered a self-storage
business, burglarized the business, and
stole property from the business.
{3} e State then led a motion to con-
solidate the four cases for plea and disposi-
tion. edistrict court granted the motion
and ordered the cases “consolidated into
[the -269 case] for plea and disposition.”
erea er, unlesswe note otherwise, every
subsequent pleading was led in all four
cases. is did not in any way alter the
fact that the cases were consolidated. In
the plea and disposition agreement Peti-
tioner agreed to plead guilty to all sixteen
of the original charges “because he is in
fact guilty of the foregoing charges”  ere
was no agreement as to sentence, and Pe-
titioner understood he was exposed to a
twenty-seven year term of imprisonment,
a period of mandatory parole for each of-
fense, and mandatory nes and fees.
{4} Petitioner was sentenced on February
4,2011. Petitioner received a twenty-seven
year term of imprisonment, and there is
no issue about whether the term of im-
prisonment imposed on each count was
correct. e total term of twenty-seven
years resulted from the fact that the district
court imposed a sentence of incarceration
for every crime charged in each case.  us,
in the -270 case Petitioner was sentenced
to a term of imprisonment of six years; in
the -290 case he was sentenced to a term
of imprisonment of seven years and six
months; in the -269 case he was sentenced
to a term of imprisonment of nine years;
and in the -271 case he was sentenced to a
term of imprisonment of four years and six
months, for a total of twenty-seven years.
{5} Inaddition, the district court ordered
that the sentences in each case be served
consecutively. Specifically, the district
court ordered that the sentence in the
-290 case run consecutively to the -270
case, that the sentence in the -269 case run
consecutively to the -290 case, and that the
sentence in the -271 case run consecutively
to the -269 case. In other words, Petitioner
was ordered to serve the sentence in the
-270 case in full before beginning to serve
the sentence in the -290 case, and to serve
the sentence in the -290 case in full before
beginning to serve the sentence in the -269
case, and to serve the sentence in the -269
case in full before beginning to serve the
sentence in the -271 case.
{6} e district court then ordered that
all but 364 days of the sentence in the
-270 case, apparently the time served, be
suspended and that Petitioner be placed
on probation for a period of ve years; that
the sentence of incarceration in the -290
case be suspended and that Petitioner be
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placed on probation for ve years “a er
the completion” of the -270 case; that
the sentence of incarceration in the -269
case be suspended and that Petitioner be
placed on probation for thirty days “a er
the completion” of the -290 case; and that
the sentence in the -271 case be suspended
and that Petitioner be placed on probation
for thirty days “a er the completion” of the
-269 case. It is this feature of consecutive
probationary terms and Petitioner’s mul-
tiple probation violations which give rise
to the primary issue in this case.
{7} Petitioner violated probation mul-
tiple times over the years following his
sentencing. e original ve-year period
of probation was from February 8, 2011,
to February 7, 2016. On June 11, 2013,
the district court revoked Petitioner’s
probation, reinstated probation, and im-
posed a new probation term of ve years,
beginning June 11, 2013. Subsequently,
on September 27, 2013, the district court
once again revoked Petitioner’s probation,
reinstated probation, and imposed a new
ve-year probationary term from Septem-
ber 27, 2013, to September 26, 2018. On
May 23, 2014, the district court revoked
Petitioner’s probation for the third time.
is order was di erent than the preced-
ing orders because no new ve-year term
of probation was imposed. Instead, the
district court reinstated probation for the
period of September 27, 2013, to Septem-
ber 26,2018. On July 15, 2016, the district
court revoked Petitioner’s probation a
fourth time. In this order, the district court
continued Petitioner’s probation under
the terms and conditions set forth in the
original judgment and sentence with the
additional condition that Petitioner serve
asix-month sanction in the Otero County
Detention Center. e resulting order of
probation states that Petitioner is “under
probation supervision until 2/14/2017 or
until further order of the [cJourt” (emphasis
added).
{8} On February 21, 2017, the district
court filed its order of discharge on
suspended sentence. This order recites
that the period of suspension expired on
February 4, 2017. e order of discharge
changes the termination date from Feb-
ruary 14, 2017, to February 4, 2017, but
is nevertheless consistent with the latter
possibility in the order of probation stat-
ing that Petitioner is “under probation
supervision until 2/14/2017 or until further
order of the [c]ourt” (emphasis added).
e order of discharge continues, stating
that “pursuant to [NMSA 1978,] Section
31-20-8[(1963)], [Petitioner] is relieved of
any obligation imposed upon him[] by said
order of the [c]ourt and has satis ed his[]
criminal liability for the crime charged

herein” e order of discharge was led
only in the -270 case.
{9} Following the order of discharge, the
State led yet another petition to revoke
probation on February 26,2018. s peti-
tion was not led in the -270 case because
the State said Petitioner’s sentence in the
-270 case “was completed on February 4,
2017 e petition alleged that Petitioner’s
then-current probation in the -290 case
was from February 4, 2017, to February 4,
2022. On May 9, 2018, the district court
entered its order revoking probation and
committing Petitioner to the Department
of Corrections. After giving Petitioner
credit for six years in the -270 case and
credit for time served in the -290 case, the
district court calculated that the balance
on Petitioner’s sentence was 7,220 days.
e district court ordered Petitioner to
serve 2,292 days of those days in the cus-
tody of the Department of Corrections.
e balance of 4,928 days was suspended,
and Petitioner was ordered to serve a new
ve-year term of probation. is order
was led in the -269, -271, and -290 cases.
{10} Acting pro se, on October 17, 2018,
Petitioner led a habeas corpus petition
in the district court. Petitioner asserted
he was illegally sentenced, did not receive
the proper credit calculations, and received
ine ective assistance of counsel. e dis-
trict court appointed an attorney to review
the illegal sentence and credit calculation
claims, but did not order the attorney to
review theine ective assistance of counsel
claim.!
{11} The district court entered a pro-
cedural order on Petitioner’s petition for
habeas corpus in which the district court
recalculated Petitioner’s credit for pre-
sentence con nement. e district court
concluded that Petitioner had not been
awarded 245 days of credit for presentence
con nement in the -270 case, with the
result that the February 21, 2017, order of
discharge on suspended sentence should
have stated that Petitioner’s sentence in
the -270 case expired on June 4, 2016,
not February 4, 2017. e result of the
correction was that the balance on Peti-
tioner’s sentence was 6,975 days instead
of 7,220 days. Petitioner was still ordered
to serve 2,292 of those days in the custody
of the Department of Corrections, with
the balance suspended under a new ve-
year term of probation. e district court
otherwise denied Petitioner’s requested
habeas corpus relief.
{12} On February 7, 2020, the district
court entered an amended order revoking
probation and committing Petitioner to
the Department of Corrections, reiterating
that Petitioner was discharged from the
-270 case on June 4, 2016, setting forth the

new calculations, and ordering Petitioner’s
incarceration in the Department of Cor-
rections for 2,292 days, followed by the
new ve-year term of probation.
{13} Petitioner requested certiorari re-
view pursuant to Rule 12-501, which we
granted. For the reasons stated herein, we
reverse the district court, grant habeas
corpus relief, and order Petitioner’simme-
diate release from custody upon issuance
of the mandate.
Il. DISCUSSION
{14} We begin by addressing the con-
sequence of consolidating Petitioner’s
district court cases. We then address the
error in stacking consecutive five-year
terms of probation with the result that
Petitioner’s custody is now illegal. Finally,
we address Petitioner’s argument that his
three convictions for conspiracy violate
double jeopardy.
A. Legality of Petitioner’s Sentence
and Custody
{15} Petitioner maintains that he always
believed he was facing a total of only
ve years of probation, despite his total
sentencing exposure equating to twenty-
seven years. Petitioner asserts that the total
period of probation the district court could
have imposed was ve years, and that the
district court lacked authority to impose a
new ve-year probation period following
each probation violation. In response, the
State argues the district court properly
placed Petitioner on new terms of proba-
tion following each revocation. When, as
here, a case “involves issues concerning the
district court’s interpretation and applica-
tion of the sentencing law, it is subject to de
novo review.” State v. Brown, 1999-NMSC-
004, 18,126 N.M. 642, 974 P.2d 136.
{16} We rst address the legal e ect of
consolidation on Petitioner’s four separate
cases. Since at least 1953, the rule has been
that “if the separate informations were
properly consolidated they would thence-
forth be considered as one information
containing separate counts.” State v. Comp-
ton, 1953-NMSC-036, 11 41-42, 57 N.M.
227,257 P.2d 915 (considering the number
of peremptory challenges a defendant is
allotted following consolidation of two
cases). Subsequently, in State v. Paschall,
1965-NMSC-008, 1 3, 74 N.M. 750, 398
P.2d 439, we considered the e ect of con-
solidating separate criminal informations
for trial. We said consolidation “means
trying the several di erent criminal in-
formations, charging separate o enses, at
one time and before one jury—a procedure
which involves separate verdicts respecting
each o ense charged and tried.” Id.
{17} e current rules of criminal pro-
cedure lack explicit provisions about the
effect of consolidation. However, the

1 Inlight of our disposition of this case, we do not address the ine ective assistance of counsel issue in this opinion.
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local rules of several districts, which we
have approved, give direction on the ef-
fect of consolidation. For example, when
two or more cases are consolidated, all
the pleadings filed after consolidation
are docketed and placed in the le with
the lowest case number. See LR1-108(B)
NMRA; LR3-204(C) NMRA; LR5-213(B)
NMRA. Further, “[t]he case number of
each case consolidated shall appear in
the caption of all pleadings, motions, and
other papers filed after consolidation.”
LR5-213(C); see also LR3-204(D). Based
on the procedural history of this case and
lack of explicit provisions outlining the
e ectof consolidation, we request that the
appropriate rules committees de ne the
e ect of consolidation within our Rules
of Criminal Procedure for the District,
Metropolitan, and Magistrate Courts.
{18} Here, Petitioner’s four separate cases
were “consolidated into [the -269 case] for
plea and disposition” e legal e ect was
that upon consolidation, there was a single
case, the -269 case, with multiple underly-
ing charges. e order of consolidation
ultimately resulted in a single judgment
and sentence. However, despite consoli-
dation, the judgment and sentence sets
forth a separate probation period for each
original case in which the probation terms
were stacked. We now turn to whether this
was permissible.
{19} “When a person has been convicted
of a crime for which a sentence of im-
prisonment is authorized and when the
... district court has . . . suspended [the]
sentence, it shall order the defendant to
be placed on probation for all or some
portion of the period of deferment or
suspension . ...” NMSA 1978, Section 31-
20-5(A) (2003). Critical to the case before
us, the statute explicitly directs, “the total
period of probation for district court shall
notexceed veyears.” Id. Our Court of Ap-
peals explained in State v. Devigne, 1981-
NMCA-088, 11 28-33, 96 N.M. 561, 632
P.2d 1199, that when a period of probation
is entered on a multiple count indictment
at one trial, the district court cannot im-
pose a total term of probation longer than
ve years. e Court of Appeals based its
conclusion on the statutory text of Section
31-20-5and the statute’s legislative history.
Id. T 33. We agree with the Court of Ap-
peals on this point, and hold that when
two or more cases are consolidated for a
plea and sentencing, if the district court
in its discretion suspends all or part of the
sentence only a single term of probation,
not to exceed ve years, can be imposed.
{20}  atisnotto say that a probationer
cannot be required to serve more than ve
years on probation. When a probation vio-
lation “is established, the [district] court
may continue the original probation or re-
voke the probation and either order a new

probation with any condition provided
for in Section 31-20-5 or [NMSA 1978,
Section] 31-20-6 [(2007)] . . . or require
the probationer to serve the balance of the
sentence imposed or any lesser sentence”
NMSA 1978, § 31-21-15(B) (2016). us,
if all or a part of the sentence is suspended
under a ve-year term of probation, the
district court may properly revoke proba-
tion and impose a new ve-year period
of probation if the defendant violates the
terms and conditions of probation dur-
ing the original term of probation. State
v. Baca, 2005-NMCA-001, 1 13-15, 136
N.M. 667, 104 P.3d 533. s case is an
example of such a scenario. As explained
subsequently herein, Petitioner properly
served six years of probation.
{21} We disagree with Petitioner’s argu-
ment that each of the district court’s revo-
cations and reinstatements of probation
were illegal. e original probation term
was from February 8, 2011 to February 7,
2016. Within that term, on June 11, 2013,
the district court revoked and reinstated
Petitioner’s probation and imposed a new
ve-year term of probation from June 11,
2013 to June 10, 2018. Within this new
term of probation, on May 23, 2014, the
district court revoked and reinstated Pe-
titioner’s probation. However, the district
court did not impose a new probationary
term and opted to reinstate the existing
term of probation which expired on Sep-
tember 26, 2018. Finally, within the exist-
ing term of probation, on July 15, 2016, the
district court revoked Petitioner’s proba-
tion and reinstated the probation with an
additional condition that Petitioner serve
six months in the Otero County Deten-
tion Center. Each of the foregoing times
the district court revoked and reinstated
probation, the district court complied with
Section 31-20-5 and Baca, 2005-NMCA-
001, 1191 13-15.  ese were followed by the
district court’s order led on February 21,
2017, that Petitioner’s ve-year probation
ended on February 4, 2017. e illegality
of Petitioner’s detention stems from what
happened next under the structure of the
stacked probation terms set forth in the
judgment and sentence.
{22} e February 21, 2017 order, which
determined that Petitioner’s ve-year term
of probation had expired was only led in
the -270 case. Correctly understanding
that the judgment and sentence intended
to impose stacked terms of probation, the
State led another petition to revoke pro-
bation in the -290 case, contending that the
period of probation in this case started on
February 4, 2017, and ended on February
4,2022. Upon nding that Petitioner vio-
lated probation during this time, on April
25, 2018, the district court revoked proba-
tion and ordered Petitioner’s incarceration
in the Department of Corrections for 2,292

days, followed by another ve-year term
of probation. As noted previously herein,
the district court later recalculated Peti-
tioner’s credit for presentence con nement
(which resulted in an earlier termination
of probation in the -270 case), but still
ordered incarceration in the Department
of Corrections for 2,292 days, followed by
ve years of probation. When the district

court subsequently revoked Petitioner’s
probation, sentenced Petitioner to the
Department of Corrections, and imposed
a new ve-year term of probation, those
actions violated Section 31-20-5(A) as
construed in Devigne, 1981-NMCA-088,
11 28-33. In fact, while Section 31-20-5(A)
limits aterm of probationto ve years, the
structure of the judgment and sentence
here required Petitioner to serve more
than ten years of probation. e question
remains: what relief is Petitioner entitled
to receive?
{23} For the answer to this question, we
look to the district court’s February 21,
2017, order of discharge led in the -270
case. e order provides:

[Petitioner was] placed under

the supervision of the Probation

Division for a period of 5 year(s),

0 month(s), 0 day(s), as evidenced

by acopy of the Judgmentand Sen-

tence entered [in] this case, and;

It further appearing to the [c]
ourt that the period of suspension
expired on 2/4/2017 . ..

THEREFORE, IT IS ORDERED
THAT pursuant to Section 31-
20-8, . . . [Petitioner] is relieved
of any obligation imposed upon
him[] by said order of the [c]ourt
and has satis ed his[] criminal
liability for the crime charged
herein.

{24} The order says two things: (1)
Petitioner’s ve-year term of probation
imposed by the judgment and sentence has
“expired”; and (2) Petitioner “is relieved of
any obligation imposed upon him[] by said
order of the [c]ourt and has satis ed his[]
criminal liability for the crime charged
herein” As we already stated, the date that
the probation expired was later changed
from February 4, 2017, to June 4, 2016
(a er the district court recalculated Peti-
tioner’s presentence con nement credits),
but the order was not otherwise changed
and remains in full force and e ect. e
fact that this order was only led in the
-270 case cannot change the fact that the
four separate cases were “consolidated into
[the -269 case] for plea and disposition.”

e legal e ect was that upon consolida-
tion, there was a single case, the -269 case,
with multiple underlying charges, which
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resulted in asingle judgment and sentence.
{25} e rstconsequence of the order of
dischargeisthata er February4,2017,the
district court had no jurisdiction to revoke
Petitioner’s probation. Under New Mexico
case law, Section 31-20-8 combined with
Section 31-21-15(B) deprives district
courts of jurisdiction to revoke probation
once the probationary period has expired.
See State v. Ordunez, 2012-NMSC-024, 11
2,9, 283 P.3d 282 (concluding the district
court lacked jurisdiction over the petition
to revoke probationa er the probationary
term expired). e second consequence
is that the district court order declaring
that Petitioner “has satis ed his[] criminal
liability for the crime charged herein” ap-
plies to the entire judgment and sentence.
After February 4, 2017, Petitioner was
no longer subject to the judgment and
sentence. e core purpose of the writ of
habeas corpus—to protect an individual
from illegal custody or restraint—goes to
the heart of this case. Caristo v. Sullivan,
1991-NMSC-088, 1 25, 112 N.M. 623,
818 P.2d 401 (“Because the writ of habeas
corpus protects our most basic right of
freedom from illegal restraint on personal
liberty, the writ must be construed to af-
ford a swi and imperative remedy in all
cases of illegal restraint or con nement”
(internal quotation marks and citations
omitted)). Petitioner shall be immediately
released from custody upon the issuance
of our mandate in this case.
B. Double Jeopardy Violations
{26} Next, we address whether Peti-
tioner’s three convictions and sentences
for conspiracy violate double jeopardy.
e sentence imposed under a plea agree-
ment can violate double jeopardy. State v.
Jackson, 1993-NMCA-092, 11 10-11, 116
N.M. 130, 860 P.2d 772. Furthermore, the
fact that we have determined Petitioner
has served his sentence is no bar to our
review of this claim. See id. T 12 (“In New
Mexico, ‘double jeopardy may not be
waived and may be raised . . . at any stage
of a criminal prosecution, either before or
a er judgment.” (quoting NMSA 1978, 8
30-1-10 (1963))).
{27} Petitioner argues his three conspir-
acy convictions violate double jeopardy
because his conduct underlying the con-
spiracy convictions was unitary. e State
argues that the conduct was not unitary
because the convictions either involved
di erent victims or occurred on di erent
days.* isCourtreviews claimsinvolving
alleged violations of a defendant’s right to
be free from double jeopardy de novo.”
State v. Loza, 2018-NMSC-034, 1 4, 426
P.3d 34.
{28} Both the United States Constitu-
tion and the New Mexico Constitution
guarantee that no person shall be “twice
putin jeopardy” for the same o ense. U.S.

Const. amend. V; N.M. Const. art. 11, § 15.
Double jeopardy protects against succes-
sive prosecutions and multiple punish-
ments for the same o ense. See Swa ord
v. State, 1991-NMSC-043, 16,112 N.M. 3,
810 P.2d 1223. Multiple punishment cases
are classi ed in one of two ways: double
description cases or unit of prosecution
cases. State v. Gallegos, 2011-NMSC-027, §
31, 149 N.M. 704, 254 P.3d 655. In double
description cases, “a single act results in
multiple charges under di erent crimi-
nal statutes”; unit of prosecution cases
arise when “an individual is convicted of
multiple violations of the same criminal
statute” Id. (internal quotation marks
and citations omitted). Petitioner pleaded
guilty to three conspiracy crimes under
NMSA 1978, Section 30-28-2 (1979), so
this is a multiple punishment case, and
we therefore apply the unit of prosecution
analysis. In analyzing a unit of prosecution
claim, the relevant inquiry is “whether the
[L]egislature intended punishment for the
entire course of conduct or for each dis-
crete act” Swa ord, 1991-NMSC-043, 1 8.
{29}  is Court originally applied the
unit of prosecution analysis to the con-
spiracy statute, § 30-28-2, in Gallegos,
2011-NMSC-027, 11 43-64. e Gallegos
Courtinferred that based on the “text, his-
tory, and purpose of our conspiracy statute
... the Legislature established . . . a rebut-
table presumption that multiple crimes
are the object of only one, overarching,
conspiratorial agreement subject to one,
severe punishment set at the highest crime
conspired to be committed” Id. 55. e
State may overcome this presumption of
singularity, “but doing so requires the state
to carry a heavy burden”” Id. To determine
whether the presumption of singularity
is overcome, Gallegos adopted a totality
of the circumstances test. Id.  56. Under
this totality of the circumstances test, we
consider whether

“(a) the location of the two al-

leged conspiracies is the same;

(b) thereisasigni cant degree of

temporal overlap between the two

conspiracies charged; (c) there is

an overlap of personnel between

the two conspiracies (including

unindicted as well as indicted

co-conspirators); and (d) the

overtacts charged and (e) the role

played by the defendant in the

alleged conspiracies are similar”
Id. 7 42 (alterations, ellipsis, and citation
omitted). We continue to rely on these fac-
tors from the Gallegos analysis in analyzing
conspiracy double jeopardy cases. State v.
Comitz, 2019-NMSC-011, 1 33-34, 443
P.3d 1130; State v. Ortega, 2014-NMSC-
017, 1 27, 327 P.3d 1076.
{30} Since there was no trial, we consider
only the limited facts contained in the

statement of facts from Petitioner’s guilty
plea. See Jackson, 1993-NMCA-092, 11 11,
18 (considering only the facts established
at the guilty plea hearing to determine if
the sentence imposed under a plea agree-
ment violated double jeopardy). e facts
are as follows:

On or about June 02 and 03, 2010,

I did enter four separate locked

storage units, located at 2801

Indian Wells Rd., Alamogordo,

NM, without authorization or

permission, with intent to com-

mit athe when | got inside and

I conspired by words and acts

together with another person to

break into the units. . . .

On or about June 02, 2010, | did
enter two di erent locked stor-
age units, located at 3110 North
Florida, Alamogordo, NM, with-
out authorization or permission,
with intent to commit a theft
when | gotinside and I conspired
by words and acts together with
another person to break into the
units. . . .

On or about June 02, 2010, | did
take and carry away two metal
dyes and one Columbia Shuttle
medallion, belonging to Tularosa
Basin Historical Society (Mrs.
Dolores Rogers), which had a
market value of over $2500, and
at the time the property was
taken, intended to permanently
deprive the owner of it and . . .
I conspired by words and acts
together with another person to
take said property.

e two metal dyes and the medallion
were stolen from the Alamogordo Cham-
ber of Commerce Museum. We apply the
factors from the Gallegos analysis to these
facts from Petitioner’s guilty plea.

{31} First—as to whether the conspira-
cies occurred at the same location—the
statement of facts provides that the two
conspiracies to commit nonresidential
burglary and the conspiracy to commit lar-
ceny occurred at three separate locations:
(1) four storage units at 2801 Indian Wells
Road, (2) two storage units at 3110 North
Florida, and (3) the Alamogordo Chamber
of Commerce Museum. is rst factor
weighs towards nding separate conduct.
{32} Regarding the second factor—
whether the conspiracies overlap in time—
because all of the alleged conspiracies
occurred on the same day, June 2, 2010,
and because the State failed to introduce
evidence of intervening conduct or distinct
conspiratorial agreements, the State failed
to satisfy its burden by showing “how
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this Court can meaningfully distinguish
between the three charged conspiracies
in a way that would justify multiple pun-
ishment under the conspiracy statute.”
Gallegos, 2011-NMSC-027, § 62; see id. |
46 (“A single conspiracy can last for years,
with many of its substantive 0 enses be-
ing completed during that time. . . . Fur-
thermore, a conspiracy may mature and
expand over time, adding more members
and embracing additional criminal objec-
tives without changing the fundamental
nature of the single agreement.” (internal
quotation marks and citations omitted)).
Even if we were to attempt to distinguish
the discreet conspiracies temporally
throughout that day, it does not follow that
Defendant entered into a new conspiracy
each time he committed burglary and
larceny, and it “would be contrary to the
plain language of our conspiracy statute,
which punishes the act of combining with
another, not the objects that were to be
committed” to presume such a nding.
Id. 162. us, the second factor weighs in
favor of singularity.

{33} As to the third factor—whether
there was the same or overlapping per-
sonnel—the record indicates Petitioner
conspired with at least one other person.
However, there is no conclusive evidence
before this Court as to whether there was
more than one other coconspirator. We
conclude this third factor cannot be used
to meaningfully weigh towards a nding
of separate conduct or towards a nding
of singularity.

{34} Fourth, to determine whether de-
fendant was charged with similar overt
acts, we look to the statutory de nitions
of the criminal acts underlying the con-
spiracy convictions. NMSA 1978, Section
30-16-3(B) (1971), outlining the ele-
ments of nonresidential burglary, states:
“Any person who, without authorization,
enters any vehicle, watercra , aircra or
other structure, movable or immovable,
with intent to commit any felony or the
therein is guilty of a fourth degree felony.”
“ e crime of burglary is complete when
there is an unauthorized entry with the
necessary intent; the intent does not
have to be carried outa er entry.” State v.
McAfee, 1967-NMSC-139, 1 17, 78 N.M.
108, 428 P.2d 647. NMSA 1978, Section
30-16-1(A) (2006), outlines the elements
of larceny: “Larceny consists of the steal-
ing of anything of value that belongs to
another” Moreover, as established in
McAfee, the elements of burglary and
larceny do not merge: “Since stealing is a
necessary element of larceny but is not a
necessary element of burglary, larceny is
not necessarily involved in a burglary. . ..
[A d]efendant could be convicted of and
sentenced for both crimes.” McAfee, 1967-
NMSC-139, 1 18. Because the elements of

nonresidential burglary and larceny do not
have similar overt acts, this fourth factor
weighs towards nding separate conduct.
{35} Fifth, looking as to whether Pe-
titioner played a similar role in each
conspiracy, the record establishes that
Petitioner was the constant actor in each
of the three conspiracies. is  h factor
weighs towards a nding of singularity.
{36} us,of the ve factors, two factors
weigh towards a nding of singularity,
two factors weigh in favor of a nding
of separate conduct, and one factor does
not meaningfully a ect the analysis. It is
therefore untenable to conclude that there
were three separate agreements in such a
way that would justify multiple punish-
ments under the conspiracy statute based
on the limited factual record before us.
e evidence does not demonstrate more
than one agreement between two or more
coconspirators nor that two conspirators
made multiple agreements on or about
June 2, 2010.
{37} In addition to the lack of facts, the
presumption of singularity is the strongest
barrier to concluding that there were three
separate conspiracies. During the plea
hearing and sentencing hearings, the State
did not present more evidence to prove
there were three separate agreements.
Further, on appeal the State has not high-
lighted speci c evidence in the record to
overcome the presumption of singularity.
erefore, the presumption has not been
rebutted and we hold that Petitioner’s
conspiratorial conduct was unitary.
{38}  us, we turn to the proper remedy
for violation of Petitioner’s double jeop-
ardy rights. In Jackson, the defendant ap-
pealed two consecutive sentences imposed
for conspiracy which were imposed as a
result of his guilty plea. 1993-NMCA-092,
191, 4,8 e Court of Appeals agreed
with the defendant that there was only
one conspiracy. Id. 11 2, 21. Treating the
appeal as a request to vacate the plea agree-
ment, the Court of Appeals determined
that the defendant was entitled to have
his plea vacated only if the state agreed,;
alternatively, the state could agree to ac-
cept the sentence imposed, as corrected
by the determination that there was only
one conspiracy. Id. § 24. Importantly, in
Jackson, the defendant had not yet fully
served his sentence. Id. 15, 8. In contrast,
in this case, Petitioner has already served
his sentence, including the probation term
for one conspiracy conviction.  erefore,
on remand, we direct the district court to
enter an amended judgment and sentence
vacating Petitioner’s remaining two con-
spiracy convictions.
I11. CONCLUSION
{39} We grant habeas corpus relief.
Petitioner shall be released from cus-
tody immediately upon the issuance of

our mandate. e district court’s order
consolidating the four cases resulted in a
single judgment and sentence. \We reverse
the district court because the subsequent
February 21, 2017, order of discharge on
suspended sentence, as amended, not only
terminated Petitioner’s probation but also
determined that Petitioner satis ed his
criminal liability for the crimes charged,
and discharged Petitioner from any ob-
ligation imposed by the judgment and
sentence as of June 4, 2016. In addition,
upon remand, the district court shall enter
an amended judgment and sentence vacat-
ing two conspiracy convictions.

{40} IT IS SO ORDERED.

MICHAEL E. VIGIL, Justice

WE CONCUR:

C. SHANNON BACON, Chief Justice

DAVID K. THOMSON, Justice

JULIE J. VARGAS, Justice

BRIANA H. ZAMORA, Justice, con-

curring in part, dissenting in part

ZAMORA, Justice (concurring in part

and dissenting in part).

{41} 1agree with the majority that orders

of consolidation result in asingle judgment

and sentence, that only a single term of
probation can be imposed when two or
more cases are consolidated for plea and
sentencing, and that Petitioner should
be immediately released from custody
because he is no longer lawfully detained.

Maj. op. 11 18-19, 25. But I cannot join the

majority’s opinion for two reasons. First,

the Court’s conclusion that a district court
may order a defendant to complete a new

ve-year period of probation each and
every time there is a probation violation,
regardless of the severity of the alleged
violation and regardless of how many years
of probation the defendant has already
served, is contrary to the plain language of

NMSA 1978, Section 31-20-5(A) (2003).

| also believe the Court should remand

the double jeopardy issue to the district
court. Petitioner did not raise double
jeopardy below so no record on the is-
sue was developed in the district court.

Moreover, Petitioner’s counsel neglected

to sufficiently address double jeopardy

in the brief in chief and at oral argument.

Accordingly, I respectfully concur in part

and dissent in part.

I. ORDERING A NEW FIVE-YEAR
PROBATIONARY PERIOD IS
NOT PERMITTED UNDER SEC-
TION 31-20-5(A) EACH TIME A
DEFENDANT VIOLATES
PROBATION

{42} Initsanalysis of the probation issue,

the majority relies in part on State v. Baca,

2005-NMCA-001, 136 N.M. 667, 104 P.3d

533. isCourt has yet to review the hold-

ing in Baca, which the majority relies on

to conclude that pursuant to NMSA 1978,

Section 31-21-15(B) (2016), a district
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court can start a new ve-year period of
probation each time a defendant commits
a probation violation until the Court no
longer has jurisdiction. Maj. op. 11 20-21.
Because | believe this result contravenes
legislative intent and that the Baca Court’s
interpretation of Section 31-21-15(B)
con icts with the plain language of Sec-
tion 31-20-5(A), | would overrule Baca
and hold that a district court may not start
anew ve-year period of probation each
time a defendant is found to have violated
probation.
{43} Here, the district court sentenced
Petitioner in 2011 to a total term of
twenty-seven years based on his guilty
plea to charges that were consolidated for
purposes of plea and disposition. Maj. op.
193-4. e court suspended part of Peti-
tioner'sinitial sentence and he was ordered
to a period of probation. Maj. op. 7. Pe-
titioner violated his probation three times
prior to the expiration of this term. Maj.
op. 1 7. In each instance, the district court
revoked and reinstated Petitioner’s pro-
bation pursuant to Section 31-21-15(B).
Maj. op. 1 7. However, following the rst
and second revocations, the district court
started an entirely new ve-year period
of probation, setting new expiration dates
of June 10, 2018, and September 26, 2018,
respectively. Maj. op. 1 7.
{44} e majority concludes that each
order starting a new ve-year period of
probation was proper and that it was only
when the district court revoked Petitioner’s
probation on May 9, 2018, that it acted
outside its authority. Maj. op. 11 20-22.
While | agree that the district court did not
have jurisdiction to issue its May 9, 2018,
revocation order, | disagree that its June
11, 2013, and September 27, 2013, orders
extending Petitioner’s probationary term
beyond the ve-year statutory limit estab-
lished in Section 31-20-5(A) were lawful.
e legality of Petitioner’s probation term

depends upon the interplay between two
statutes bearing on the imposition of
probation: Section 31-20-5(A) (the pro-
bation statute) and Section 31-21-15(B)
(the probation revocation statute). Section
31-20-5(A) provides:

When a person has been convict-

ed of a crime for which a sentence

of imprisonment is authorized

and when the magistrate, met-

ropolitan or district court has

deferred or suspended sentence,

it shall order the defendant to

be placed on probation for all

or some portion of the period of

deferment or suspension if the

defendant is in need of supervi-

sion, guidance or direction that

is feasible for the corrections

department to furnish. Except

for sex o enders as provided in

[NMSA 1978,] Section 31-20-5.2
[(2003)], the total period of pro-
bation for district court shall not
exceed veyears....
Id. (emphasis added). Section 31-21-
15(B) states that, following a revocation
application:
e court shall then hold a hear-
ing, which may be informal,
on the violation charged. If the
violation is established, the court
may continue the original proba-
tion or revoke the probation and
either order a new probation
with any condition provided for
... or require the probationer to
serve the balance of the sentence
imposed or any lesser sentence.
If imposition of sentence was
deferred, the court may impose
any sentence that might originally
have been imposed, but credit
shall be given for time served on
probation.
Id. (emphasis added).
{45} e majority asserts that the district
court’s orders restarting Petitioner’s proba-
tion were lawful because “the district court
complied with Section 31-20-5 and Baca,
2005-NMCA-001, 19 13-15” in issuing
them. Maj. op. 1 21. However, by its plain
language, Section 31-20-5(A) establishes
that “[e]xcept for sexo enders as provided
in Section 31-20-5.2 NMSA 1978, the total
period of probation for district court shall
not exceed ve years.” (Emphasis added).
Accordingly, the majority’s conclusion
that the district court’s orders restarting
Petitioner’s probation term were lawful
rests on the Court of Appeals’ decision in
Baca. Because | believe Baca was wrongly
decided, | cannot join the majority’s en-
dorsement of that holding in this opinion.
{46} Our primary purpose in inter-
preting statutes is to give effect to the
Legislature’s intent. Baker v. Hedstrom,
2013-NMSC-043, 1 11, 309 P.3d 1047.
e primary indicator of that intent is
the plain language of the provision. Id.
erefore, where the language of a statute
is plain, our inquiry is at an end. State v.
Trujillo, 2009-NMSC-012, 111, 146 N.M.
14,206 P.3d 125. We “will not depart from
the plain language of the statute unless
it is necessary to resolve an ambiguity,
correct a mistake or an absurdity that the
Legislature could not have intended, or. ..
deal with anirreconcilable con ictamong
statutory provisions.” Maestas v. Zager,
2007-NMSC-003, 1 9, 141 N.M. 154, 152
P.3d 141 (internal quotation marks and
citation omitted).
{47} In my view, the language of Section
31-20-5(A) is unambiguous. e statute
mandates that a probationary period is not
to exceed ve years in total. See Marbob
Energy Corp. v. N.M. Qil Conservation

Comm'n, 2009-NMSC-013, 122, 146 N.M.
24, 206 P.3d 135 (“[W]hen construing
statutes, ‘shall’ indicates that the provision
is mandatory?”).
{48} In Baca, the Court of Appeals
nonetheless held that Section 31-20-5(A)
could not mean what it says because, in
the Court’s estimation, the plain meaning
of the provision would contravene the
legislative purpose behind the probation
statutes. Baca, 2005-NMCA-001, 11 16-17,
19. In that case, the defendants argued that
Section 31-20-5(A) prohibits imposition
of more than ve years of probation in the
aggregate. Id. 11 8, 11. e State asserted
that the statute prohibits only the imposi-
tion of a probationary term of greater than
ve years at initial sentencing, arguing that
nothing in Section 31-20-5(A) prevents a
defendant from serving longer than ve
years overall if there are probation viola-
tions. Id. 1 18. e Court agreed with the
State. Id.
{49} According to the Baca Court, adher-
ence to the plain language of Section 31-
20-5(A) would frustrate the purposes of
the probation statutes in three ways. First,
the Court asserted that the word “total”
in Section 31-20-5(A) could not be con-
strued to mean ve years in the aggregate
without rendering the option to “order a
new probation with any condition” in Sec-
tion 31-21-15(B) a “nullity” 1d. 71 13, 18.
Second, the Baca Court concluded that the
defendants’ proposed construction would
permit a defendant to violate probation
multiple times without consequence. Id. |
19. Finally, the Court concluded that a new
ve-year period of probation furthered
the legislative purpose of enhancing the
rehabilitation of probationers by o ering
additional flexibility to district courts
beyond either continuing the probation
or revoking probation and sending the
defendant to jail. Id. T 20.
{50} I disagree. e Court of Appeals’
conclusions in Baca are predicated on a
mistaken premise. e Court appeared to
believe that the option to “revoke the pro-
bation and . .. order a new probation with
any [authorized] condition” under Section
31-21-15(B) must mean “revoke the exist-
ing probation and restart the probationary
term” because, if it did not, then it would
be indistinguishable from the rst option
(continue the probation). See Baca, 2005-
NMCA-001, 1 18. However, “revoke the
probation and . . . order a new probation
with any [authorized] condition” is read-
ily susceptibletoadi erentinterpretation
that would distinguish it from continuing
probation. See § 31-21-15(B). A court
could order a “new probation with any
condition provided for” under Sections
31-20-5 and -6 even if it did not extend
the probation term if the court attached
new or di erent conditions. Moreover, if

Bar Bulletin - November 22, 2023 - Volume 62, No. 22 25


http://www.nmcompcomm.us/

http://www.nmcompcomm.us/

Advance Opinions

the original probationary term were for a
period shorter than ve years, “order[ing]
anew probation term” could mean impos-
ing a longer probationary term, so long as
it did not exceed ve years in total when
combined with the prior probation term.
In other words, Section 31-21-15(B) could
be construed to authorize a district court
to: (1) continue the probation as is for the
balance of the existing probation term,
which cannot be longer than ve years;
(2) revoke the probation and order a new
probation for the balance of the term with
di erent and/or additional conditions or
for a longer term, so long as the total pro-
bation period does not exceed ve years;
or (3) revoke the probation and incarcer-
ate the defendant for the balance of the
sentence or some lesser term.
{51} is is a more harmonious reading
of Sections 31-21-15(B) and 31-20-5(A)
than that adopted by the majority and Baca
because it givese ectto the plain language
of both statutes. See State v. Farish, 2021-
NMSC-030, 111, 499 P.3d 622 (stating that
the Court reads statutes as a whole and that
the Legislature “is presumed not to have
used any surplus words in a statute; each
word must be given meaning”). Recall that
Section 31-20-5(A) provides, in part, that
“[e]xcept for sex 0 enders as provided in
Section 31-20-5.2 NMSA 1978, the total
period of probation for district court shall
not exceed five years . . . ” (Emphasis
added.) e dictionary de nition of the
word “total” indicates it most commonly
signi es an entire amount, including an
amount produced by adding or summing
constituent parts. Total, Merriam-Webster’s
Collegiate Dictionary (11th ed. 2004)
(de ning “total” as “a product of addi-
tion: sum,” “an entire quantity™); see State
v. Vest, 2021-NMSC-020, T 14, 488 P.3d
626 (noting that this Court “consult[s]
common dictionary definitions” when
giving words “their ordinary meaning™).
us, a plain reading of Section 31-20-
5(A) indicates that a defendant’s entire
probationary term—including any and all
partial probationary periods—must not
exceed ve years. By contrast, the Baca
Court’s interpretation of the probation
statutes renders the word “total” super u-
ous to this provision. Such a construction
is disfavored by New Mexico law. State v.
Juan, 2010-NMSC-041, 1 39, 148 N.M.
747, 242 P.3d 314 (“A statute must be
construed so that no part of the statute
is rendered surplusage or super uous.”
(internal gquotation marks, brackets, and
citations omitted)).
{52}  einterpretation of Section 31-21-
15(B) that | propose would also resolve
the Baca Court’s second concern: that
a probationer could repeatedly violate
probation and simply run out the clock
on the original probation term without

consequence. Baca, 2005-NMCA-001,
19 19-20. On my reading of the statute, a
defendant who continued to violate proba-
tionary conditions would always be subject
to incarceration or to the imposition of
new or more restrictive conditions until
his or her probation term ran out. Or, if the
probationary term imposed at sentencing
were for a period of less than  ve years, the
district court could extend it so long as the
overall term did not exceed ve years. In
other words, the district court would not
be without options to address a proba-
tioner who committed repeat violations.
{53} In sum, each of the Court of Ap-
peals’ concerns in Baca may be addressed
by construing the option to “start a new
probation” under Section 31-21-15(B)
to mean that a district court may revoke
a defendant’s probation and order a new
probation for the balance of the existing
probationary period with new or di erent
conditions, or order a longer probation
period so long as the total period of pro-
bation does not exceed ve years. Each of
these options provides a clear mechanism
by which a district court may reconsider
and recalibrate a defendant’s probation to
enhance its rehabilitative potential. See
State v. Rivera, 2004-NMSC-001, 1 21, 134
N.M. 768, 82 P.3d 939 (“Sections 31-20-5
and 31-21-15 [are] indicative of the Leg-
islature’s intent to give trial courts broad
discretion to sentence defendants to pro-
bationary terms and strictly monitor their
compliance with an eye toward the goal of
prompt and e ective rehabilitation”). By
contrast, it is not at all clear how the Baca
Court’s reading of the statute—which au-
thorizes a district court to simply extend its
jurisdiction over a defendant rather than
reconsider the rehabilitative purposes of
the probation conditions—does anything
to advance the legislative purpose of our
probation statutes. “The broad general
purposes to be served by probation are
education and rehabilitation.... econ-
ditions of probation are directed to that
end” State v. Baca, 1977-NMCA-030, |
10, 90 N.M. 280, 562 P.2d 841.

{54} Even if there were an ambiguity in
the probation statutes, | do not believe
that the Baca Court’s interpretation of
the interplay between Sections 31-20-5
and 31-21-15 is either necessary or de-
sirable to give e ect to the Legislature’s
intent in enacting them. To the contrary,
the interpretation advanced by Baca and
endorsed by the majority in this opinion
could result in several absurd sentencing
outcomes. For example, a defendant (like
Petitioner) charged with multiple counts
in a consolidated case could serve decades
of probation if a district court is permitted
tostartanew ve-year period of probation
each time a defendant violates probation,
as occurred in this case. And of course a

new ve-year period of probation could
start again and again upon a nding of
a violation, rendering the ve-year limit
stated in Section 31-20-5(A) barely a sug-
gestion, much less a requirement. More-
over, while all agree that Petitioner could
not be sentenced to more than ve years’
probation at initial sentencing, regardless
of the court’s overall jurisdiction, maj.
op. 1 19, the Baca Court’s interpretation
of Section 31-21-15 allows for an actual
probation period spanning many times
that length. Surely, this cannot be what the
Legislature intended.

{55} Further, to the extent that there
remains “insurmountable ambiguity”
about the Legislature’s intent, such doubts
should be resolved in favor of lenity
toward the defendant. State v. Tafoya,
2010-NMSC-019, 1 23, 148 N.M. 391,
237 P.3d 693 (internal quotation marks
and citation omitted); see United States
v. Bass, 404 U.S. 336, 347 (1971) (“[A]
mbiguity concerning the ambit of crimi-
nal statutes should be resolved in favor
of lenity” (internal quotation marks and
citation omitted)). Applying the rule of
lenity is important for two reasons, both
of which are of signi cance in this case.
First, the law must provide a fair warning
“in language that the common world will
understand, of what the law intends to do
if a certain line is passed.” Bass, 404 U.S. at
348 (internal quotation marks and citation
omitted). Next, “because of the seriousness
of criminal penalties, and because crimi-
nal punishment usually represents the
moral condemnation of the community,
legislatures and not courts should de ne
criminal activity” Id.; see also United States
v. Simpson, 319 F.3d 81, 86 (2nd Cir. 2002)
(applying the rule of lenity to sentencing
guidelines because one of the purposes of
the rule of lenity is “to maintain the proper
balance between Congress, prosecutors,
and courts” (internal quotation marks and
citation omitted)).

{56} Finally, in my view, the Court of
Appeals’ reading of the probation statutes
in Baca relied in part on an insupportable
reading of State v. Devigne, 1981-NMCA-
088,96 N.M. 561, 632 P.2d 1199. Accord-
ing to the Baca Court, Devigne o ered no
support for the proposition that Section
31-20-5(A) imposesa ve-year cap on the
total probation that may be served because
Devigne “stands for the principle that the
maximum period of probation that a dis-
trict court may impose at sentencing is a
total of veyears, ... notthat veyearsis
the total amount of time a defendant can
serve on probation, regardless of the num-
ber of violations” Baca, 2005-NMCA-001,
1 18 (emphasis added).

{57} In Devigne, the defendant “was
sentenced to three years imprisonment on
each of ve counts” 1981-NMCA-088, 1
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22. e courtsuspended the sentence and
ordered six years of probation. Id. e de-
fendant argued that Section 31-20-52 pro-
hibited the imposition of a probation term
inexcessof veyears. Id. 123. Based on the
plain language of the statute, the Devigne
Court agreed with the defendant that “the
maximum length of his probation cannot
exceed ve years,” id. (emphasis added),
and held that Section 31-20-5 establishes
“that the maximum probation for the ve
sentences imposed upon defendant, for
convictions that occurred at one trial, [is]
ve years” Id. 1 33 (emphasis added).
{58} e Court of Appeals in Baca read
Devigne as holding only that the ve-year
limitation period applied to the probation
term imposed at initial sentencing, not that
a probation term could not be restarted
and therefore lengthened during the
probationary period. Baca, 2005-NMCA-
001, § 18. e Baca Court adopted this
interpretation of Devigne based on the
concerns already identi ed. Id. 1 18-20.
However, there is nothing in the Devigne
opinion—including its holding—that sug-
gests the Court intended to distinguish
between a probationary term imposed at
sentencing and the period of probation ac-
tually served by a defendant. See Devigne,
1981-NMCA-088, 11 23, 33. Nor is there
anything in the plain language of Section
31-20-5 that suggests the ve-year limita-
tion applies only to the probation imposed
at sentencing. Section 31-20-5 (referring to

“the total period of probation.”). Contrary
to the Baca Court’s strained reading of the
decision, in my opinion the Devigne Court
properly held that “the maximum proba-
tion for the ve sentences imposed upon
defendant, for convictions that occurred
atonetrial, was ve years.” Devigne, 1981-
NMCA-088, 1 33.
{59} | would apply that principle here.
Petitioner’s probationary period should
have ended after five years, thereafter
depriving the district court of authority to
revoke his probation. I concur in the ma-
jority’s conclusion that Petitioner should
be immediately released from custody.

Il. THE DOUBLE JEOPARDY
CLAIM WAS NOT ADEQUATELY
DEVELOPED

{60} Petitioner did not raise the issue of

double jeopardy in his pro se Petition for

Wit of Certiorari. Instead, this Court sua

sponte raised the issue in the Order grant-

ing the petition. Despite our raising the
issue, Petitioner neglected to adequately
develop an argument in his brief in chief
or at oral argument. Where a conviction
arises from a guilty plea and there is no
factual record developed at trial, “[w]e
place the burden on the defendant, the
party raising the double jeopardy chal-
lenge, to provide a su cient record for
the court to determine unitary conduct
and complete the remainder of the double
jeopardy analysis.” State v. Sanchez, 1996-

NMCA-089, T 11, 122 N.M. 280, 923
P2d 1165. is higher burden provides
fundamental fairness to the State, which
“must have the opportunity to contest [the
d]efendant’s version of the facts.” Id. Here,
the majority faults the State for failing to
“highlight[] speci cevidence in the record
to overcome the presumption of singular-
ity,” maj. op. 1 37, but in my opinion, the
State was deprived of an opportunity to
develop a record below because the issue
was not raised in the district court.
{61} “Courtsrisk overlooking important
facts or legal considerations when they
take it upon themselves to raise, argue,
and decide legal questions overlooked by
the lawyers who tailored the case to t
within their legal theories.” N. M. Dep't of
Hum. Servs., Income Support Div. v. Tapia,
1982-NMSC-033, 1 11, 97 N.M. 632, 642
P.2d 1091. Because the issue was not ad-
equately developed on appeal and the State
was deprived of its opportunity to present
evidence showing that the conduct at is-
sue may not have been unitary, | believe
the matter should have been remanded
to the district court to determine in the
rst instance whether a double jeopardy
violation exists. Accordingly, I respectfully
dissent from the majority’s conclusion that
Petitioner’s three conspiracy convictions
violate the prohibition on double jeopardy.
Maj. op. 11 1, 37-38.
{62} BRIANA H. ZAMORA, Justice

2 Devigne concerned an earlier version of Section 31-20-5, but the two provisions are nearly identical and there is nothing in the
legislative history of Section 31-20-5 that suggests the change enacted in 2003 was intended to modify the e ect of the ve-year
limitation on probation. Compare § 31-20-5(A) (1977), with § 31-20-5(A) (2003).
account for the enactment of the sex 0 ender parole statute, Section 31-20-5.2, which was enacted in the same legislative session. See

2003 N.M. Laws, 1st Spec. Sess., ch. 1, 8§ 7.

e provision was almost certainly amended to
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OPINION the Court of Appeals’ application of the

BACON, Chief Justice.

{1} A jury found that Child-Respondent
Antonio M. (Child) committed felony
murder, attempted armed robbery, con-
spiracy to commit armed robbery, child
abuse, and aggravated assault with a deadly
weapon. On appeal, Child challenged the
admission of three in-court identi cations
under federal and state due process. State
v. Antonio M., 2022-NMCA-041, 1 36,
516 P.3d 193.

{2} The Court of Appeals reversed for
plainerror, nding that the in-courtiden-
ti cations were impermissibly suggestive
and thereby violated Child’s due process
right to a fair trial under the Fourteenth
Amendment of the United States Consti-
tution. Antonio M., 2022-NMCA-041, 11
44, 46. e Court of Appeals remanded
for a new adjudicatory hearing and did
not reach the state constitutional issue.
Id. 111 46, 49.

{3} On our grant of certiorari, Petitioner
State of New Mexico makes three primary
arguments for reversing the Court of Ap-
peals. First, the State contends that identity
was not at issue at the adjudicatory hear-
ing, and thus any alleged suggestiveness
in the relevant prosecutorial identi cation
procedures did not implicate Child’s due
process rights. Second, the State challenges

federal due process standard articulated in
Manson v. Brathwaite, 432 U.S. 98 (1977)
and State v. Ramirez, 2018-NMSC-003,
409 P.3d 902, to in-court procedures by
prosecutors. Third, the State contends
that, in the event this Court nds that
Manson does apply, the Court of Appeals’
analysis under Manson and Ramirez was
“substantively awed” and that no plain
error occurred under a proper analysis.
In response, Child seeksa rmance of the
Court of Appeals.

{4} We determine that identity was not at
issue regarding the testimony of the three
relevant witnesses and thus that Child’s
due process rights were not violated by
the relevant in-court identi cations. Ac-
cordingly, we reverse the Court of Appeals.
I. Factual AND Procedural

Background

{5} e State charged Child as a partici-
pant in the fatal shooting of Fabian Lopez
(Victim) at Frenger Park in Las Cruces.
Uncontested evidence at Child’s adju-
dicatory hearing established that M.M.
and two other participants killed Victim
in his car in the course of a drug deal.
During opening statements and closing
arguments, as discussed further below,
defense counsel’s theory of the case was
that the State could not present su cient
evidence of Child’s participation in the
crime and that the robbery and resulting

homicide were unplanned and unintended
results of a simple drug purchase. Defense
counsel did not challenge Child's presence
in the car that transported M.M. to and
from the park.

{6} Evidence presented at the adjudica-
tory hearing included testimony by two
eyewitnesses and three collateral wit-
nesses. During the relevant events, Victim's
girlfriend (Girlfriend) sat in the back seat
of Victim’s car with their infant son. Girl-
friend, one of the eyewitnesses, testi ed
that M.M. was alone initially, entered the
car and transacted for drugs with Victim,
and then stepped out of the car on the
passenger’s side, pointed a gun at Victim,
and demanded that Victim “give me what
you got” Girlfriend testi ed further that
“[t]wo guys” with guns walked up on the
driver’s side at the same time, that one
of the two participants had dreadlocks,
and that multiple shots were red. At a
police-arranged lineup of six suspects with
dreadlocks, Girlfriend positively identi ed
someone other than Child as a participant.
{7} e other eyewitness to the crime,
M.A., was parked in her truck at Frenger
Park when she saw “[sJome boys jump-
ing the fence,” one of whom she recalled
wearing “a red hoodie” M.A. testi ed that
“the boys walk[ed] away for a while,” then
Victim’s car pulled up behind her, and then
“the [two] boys reappeared,” including the
one wearing the red hoodie. M.A. testi ed
that she drove away when she saw one of
the participants with a gun, and she heard
agunshot as she drove. M.A. testi ed that
she recalled nothing distinctive about the
two boys, including that she could not tell
the hairstyle of the individual wearing the
red hoodie.

{8} The State presented three other
witnesses: E.M., Y.C., and D.G. These
witnesses—referred to herein as collat-
eral witnesses, as they did not witness the
criminal events at the park—testi ed to
Child's statements, conduct, and demeanor
before and a er the criminal events.

{9} E.M. and Y.C. testi ed to transport-
ing Child, M.M., and A.C. in E.Ms car to
Frenger Park on the evening in question
for the purpose of “adrug trade” E.M. and
Y.C.testi ed thatthey droppedo thetrio
at the park, parked and waited a couple of
blocks away, and then transported the trio
to D.GJ5 residence. E.M. and Y.C. further
testi ed that, while at D.G's residence,
Child asked them for a ride to another
location at a mobile home trailer park,
which they provided.

{10} E.M.and Y.C.also testi ed to being
familiar with Child by the nickname “Santi
Loc” E.M. testi ed that he recalled Child
having dreadlocks with blonde tips and
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that he had not met Child prior to the date
in question. Y.C. testi ed that she remem-
bered that Child's hairstyle was “long,” in
“either dreads or braids.” Y.C. testi ed that
she and Child “weren't friends [but] | knew
him from other friends”
{11} D.G. testi ed that she didn't “re-
ally personally know [Child]. I just met
him from a friend . . . about a year [ago]
maybe” D.G. recounted being awakened
late on the night in question by E.M., Y.C.,
M.M., A.C., and Child. D.G. testi ed that
she was in the same room with Child as
“[h]e was begging for [E.M.] to give him a
ride” home. D.G. also recounted that Child
“only stayed for maybe...20 minutesa er
they came because [Y.C.] and [E.M.] had
taken him home.”
{12} Central to the issue before the
Court, the prosecutor asked E.M., Y.C.,
and D.G. on direct examination to iden-
tify Child. Pursuant to the Judiciary’s
COVID-related public health emergency
protocols, everyone in the courtroom
during the adjudicatory hearing was re-
quired to wear a protective face covering
throughout the proceeding, “except that a
face covering may be removed for a very
brief moment to allow for the identi ca-
tion of a party or witness” NMSC Order
No. 21-8500-003, at 5, 14 (Feb. 12, 2021),
https://www.nmcourts.gov/wp-content/
uploads/2021/02/Order-No.-21-8500-
003-Amending-PHE-Protocol-No.1-2-
12-21-Combined.pdf (last visited July 9,
2023).
{13} With E.M., the prosecutor con-
ducted the following identi cation:

Prosecutor: Your Honor, | would

like to ask [E.M.] if he could iden-

tify [Child]. But | would like to ask

if [Child] could take o0 his mask

for the purpose of identi cation so

[E.M.] can see his face.

Court: All right. Just brie .

Prosecutor: Please look here and

see.

(Witness looks at [Child].)

Prosecutor: Okay. ankyou. Who

is the young man that you looked at

seated over here?

E.M.: [Child].

Prosecutor: Okay. ank you.
With Y.C., the prosecutor conducted the
following identi cation:

Prosecutor: Your Honor, | would

liketoask [Y.C.] if she could identify

[Child]. Could I please ask [Child]

to remove his mask just long enough

for her to see if she identi eshim or

not?

Court: Yes.

Prosecutor: So please look at this

young man. Can you tell is this

[Child] or not?

Court: Yes, | believe so.

Y.C.: Yes, | believe so.

Prosecutor: Okay. ank you.
With D.G., the prosecutor conducted the
following identi cation:

Prosecutor: Your Honor, | would

like to ask if [D.G.] could identify

[Child]. I would like to ask if [Child]

could brie y remove his mask to see

if she can identify him.

Court: Okay. Please.

Prosecutor: Please look at this

young man here and tell us if this is

[Child].

D.G.: Yes, it is.

Prosecutor: Okay. ank you.

e record re ects and Child concedes
that Child did not object to the prosecu-
tor’s identi cation procedures regarding
the collateral witnesses’ identi cations.
{14} On cross-examination, defense
counsel did not challenge the collateral
witnesses' accounts of Child’s statements,
conduct, or demeanor. Rather, defense
counselcon rmed each collateral witness's
account of Child's state of mind a er the
robbery as scared or anxious to go home.
{15} As cited herein, defense counsel’s
consistent theory of the case in opening
statements and closing arguments chal-
lenged whether Child was one of the
participants in the robbery-homicide and
whether Child possessed any criminal
intent beyond the drug transaction. Dur-
ing opening statements, defense counsel
stated that “there’s not going to be suf-
ficient evidence to prove [Child’s] role
or his criminal liability for the horrible
things that happened including [Victim’s]
death” During closing arguments, defense
counsel asserted that the State had not
proven that Child was “one of those two
boys” who participated with M.M. in the
robbery-homicide and that Child “had
no [criminal] intent” beyond “a drug
transaction.” Defense counsel also directly
cited the accounts of E.M., Y.C., and D.G.
regarding Child's mental state, e ectively
acknowledging the accuracy of the wit-
nesses’ testimony.

{16} Consistent with the jury verdict, the
district court adjudged Child delinquent
as having committed rst-degree felony
murder contrary to NMSA 1978, Section
30-2-1(A)(2) (1994), attempted armed
robbery contrary to NMSA 1978, Section
30-16-2 (1973) (a lesser included o ense
of felony murder), conspiracy to commit
armed robbery contrary to NMSA 1978,
Section 30-28-2 (1979), abuse of a child
contrary to NMSA 1978, Section 30-6-
1(D) (2009), and aggravated assault with
a deadly weapon contrary to NMSA 1978,
Section 30-3-2(A) (1963).

Il. COURT OF APPEALS

{17} e Court of Appeals applied plain
error review where no objection had been
raised at the adjudicatory hearing to the
in-courtidenti cations. Antonio M., 2022-

NMCA-041,937. e Court properly rec-
ognized that “[p]lain error review applies
to errors that a ect substantial rights of
the accused and only applies to evidentiary
matters” and that a court nding plain
error “must be convinced that admission
of the [challenged evidence] constituted
an injustice that creates grave doubts
concerning the validity of the verdict”” Id.
(internal guotation marks and citations
omitted). e Court also recognized that
under plain error review a court “must
examine the alleged errors in the context
of the testimony as a whole.” Id. (quoting
State v. Montoya, 2015-NMSC-010, 1 46,
345 P.3d 1056).
{18} e Court of Appeals rstanalyzed
the challenged in-court identifications
under the Fourteenth Amendment due
process standard set forth in Manson,
as applied by this Court in Ramirez,
2018-NMSC-003, 11 33-36. Antonio M.,
2022-NMCA-041, 1 42-46. e Court of
Appeals recognized that under Manson
“appellate courts [must] analyze ‘whether
the [identi cation] procedure used was
so impermissibly suggestive as to give
rise to a very substantial likelihood of ir-
reparable misidenti cation and whether,
under the totality of the circumstances, the
identi cation was still reliable” Antonio
M., 2022-NMCA-041, 1 43 (quoting State
v. Martinez, 2021-NMSC-002, 1 28, 478
P.3d 880).
{19}  eCourtof Appeals found that the
in-court identi cations by the collateral
witnesses violated Manson as unreliable
where “procured in-court under unneces-
sarily suggestive circumstances.” Antonio
M., 2022-NMCA-041, § 44. e Court
pointed to those circumstances in three
aspects of the prosecutor’s identi cation
procedures:
us[ing] Child’s name while asking
each witness to identify him[;] ...
ask[ing] two of the witnesses to
“please look at this young man,”
instead of asking the witnesses if
they saw Child in the courtroom([;
and] . . . singl[ing] Child out by
asking him to remove his mask,
which is comparable to asking
Child to identify himself by rais-
ing his hand or turning around.
Id. § 45. Based on these “unnecessarily
suggestive procedures” by the prosecutor,
the Court concluded that “the district
court erred in admitting the three iden-
ti cations” Id.
{20} Importantly, in determining that
the district court’s error constituted plain
error, the Court of Appeals determined
that “[i]dentity was a central issue in
this case” Id. 1 46. e Court noted that
“E.M. and Y.C. [we]re the only witnesses
to put Child at the park that night” and
that the collateral witnesses “only had
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brief interactions [with] him prior to the
adjudicatory hearing.” Id. Considering the
witnesses' testimony as a whole, the Court
concluded plain error occurred where
“the State’s actions tending to suggest the
identi cation of Child for these witnesses
in court ‘constituted an injustice’ that cre-
ates doubts about the validity of the verdict
and violated his right to due process.” Id.
(citation omitted).

{21} Based on this conclusion, the Court
of Appeals reversed the district court and
remanded for a new adjudicatory hearing,
thereby precluding analysis of Child’s state
constitutional claim that the standard in
Martinez should be extended to in-court
identi cation procedures. Id. 11 46-49; see
Martinez, 2021-NMSC-002, 1 72 (“depart-
ing from the Manson [reliability standard]
and adopting in its place a per se rule of
exclusion” for “unnecessarily suggestive,
police-arranged, pretrial identi cations”).
{22} e State timely appealed, and we
granted certiorari.

111. DISCUSSION

{23} We first address the State’s argu-
ment that the collateral witnesses’ in-court
identi cations of Child, even if elicited
by suggestive procedures, did not violate
Child's due process rights.

{24} * is appeal implicates important
constitutional rights, including . . . the
Fourteenth Amendment right to due
process of law, including the right to a fair
trial, and therefore our review is de novo.”
State v. Belanger, 2009-NMSC-025, 1 8, 146
N.M. 357,210 P.3d 783.

{25} e State argues that “a due process
violation cannot possibly result from in-
troduction of testimony that aligned with
the defense’s theory of the case,” arguing
further that Child’s “identity as someone
E.M,, Y.C., and D.G. spent time with on
August 4, 2020, was never contested or
at issue here” The State distinguishes
between Child’s identity being “contested
with respect to whether he actually com-
mitted the robbery within the park” and
Child’s identity within the uncontested
scope of the collateral witnesses’ testimo-
nies. Because “none of the three [collateral]
witnesses at issue testi ed to seeing [Child]
commit the crime or witnessing the crime
atall” the State asserts that therefore Child
“understandably raised no objection to
the in-court identi cations when they oc-
curred, did not cross-examine any of the
witnesses about the identi cations, and
did not attack the identi cation testimony
in argument”

{26} e State cites State v. Collymore,
223 A.3d 1, 33-34 (Conn. 2020), for the
proposition that a “defendant’s identity can
be at issue during trial in some respects or
as to certain charges, but not at issue in
other respects so as not to give rise to due
process concerns when the defendant is

identi ed in those respects.”
{27} In Collymore, the defendant was
found guilty of felony murder, attempt to
commit robbery, conspiracy to commit
robbery, and criminal possession of a
rearm. Id. at 33. e defendant’s identity
as the shooter was disputed at trial, includ-
ingby rst-time in-courtidenti cation. Id.
at 31-33. Notwithstanding that disputed
issue, the Connecticut Supreme Court
determined that, where the defendant’s
own testimony placed him at the scene of
the crime, “identity was not at issue as to
the charges of felony murder, . . . attempted
robbery, and conspiracy to commit rob-
bery” 1d. at 33. For those charges, the
Collymore Court reasoned that resolving
the dispute as to identity was not neces-
sary for the defendant to be found guilty
because “[i]Jt was su cient for the state to
establish that the defendant participated
... while another participant . .. possessed,
used, or threatened the use of a rearm”
Id.. e Court thus concluded that “the
admission of the identi cation testimony
... did not implicate the defendant’s due
process rights [as to those charges] and,
therefore, was not harmful” Id. at 34. e
defendant’s identity was at issue, however,
regarding the charge of criminal posses-
sion ofa rearm, and the Court therefore
ruled that “the identi cation testimony ...
did implicate the defendant’s due process
rights in relation to” that charge. Id.
{28} Without citation of authority, Child
attempts to distinguish Collymore, point-
ing to Child not taking the stand and
arguing that defense counsel’s arguments
in acknowledging testimony of the collat-
eral witnesses at the adjudicatory hearing
“cannot be compared to an admission by
adefendant” We nd this distinction un-
availing, as we have o en recognized the
relevance of a party’s theory of the case to
what is at issue. See, e.g., State v. Cande-
laria, 2019-NMSC-004, 11 37-39, 434 P.3d
297 (determining from the trial record that
a no-duty-to-retreat argument formed no
part of the defendant’s self-defense theory
of the case and “was simply not at issue”
inthe jury’s nding of unreasonableness).
{29} We approve the reasoning in Col-
lymore that, where “identity [i]s not at
issue as to the charges,” an in-court iden-
ti cation does not implicate due process
concerns to constitute plain error. See 223
A.3d at 28, 32-34; see also Montoya, 2015-
NMSC-010, 1 46 (stating that under Rule
11-103(D)-(E) NMRA, “plain[ Jerror . . .
appliesonly ifthe alleged errora ected the
substantial rights of the accused.” (internal
quotation marks and citation omitted)) We
also note that our courts are well practiced
in determining whether the scope of par-
ticular testimony is material or relevant to
a discrete issue.
{30} Rebutting the State’s claim that iden-

tity was not at issue, Child argues that “a
critical fact at the [adjudicatory hearing]
was whether [Child] was present during
the alleged [robbery-homicide]” and that
the prosecutor improperly sought “to
identify Child[] as being present at the
scene of the [robbery-homicide] or with
others known to have participated in the
[robbery-homicide]” Child further asserts
that “there is simply no doubt that identity,
orinspeci cterms the identity of the two
boys who carried out the robbery while
standing on the driver’s side of the car,
was at issue”

{31} However, Child’s rebuttal points
only to alleged in rmities in the relevant
testimony of the two eyewitnesses and
does not explain how the collateral wit-
nesses’ testimony establishes Child’s
identity as a criminal participant at the
park, thereby giving rise to due process
concerns. Instead, Child specifies “the
key issue at the [adjudicatory hearing]” as
“the State’s argument . . . that [Child] was
one of the [two] people standing on the
driver’ side of the car who committed the
robbery” and asserts that the State “saying
it doesn't make it true” (internal quota-
tion marks omitted). To the extent that
Child's argument suggests that the State
did not meet its burden to prove Child’s
participation or presence at the park,
such would be a question of su ciency
of the evidence rather than a due process
challenge. Such a question is not before
us, and so we restrict our focus here to
whether the collateral witnesses’ in-court
identi cations are relevant to the scope of
the contested-identity issue.

{32} e adjudicatory hearing record is
clear that the collateral witnesses o ered
no testimony specifying Child as a partici-
pant in the robbery-homicide. Regarding
Child's statements, conduct, and demeanor
that night, E.M. and Y.C. testi ed only
within the scope of traveling to and from
the park, interacting at D.G’s residence,
and transporting Child home, whereas
D.G. testi ed only within the scope of
events at her residence.

{33}  erecordisalso clear that defense
counsel’s theory of the case did not contest
Child’s identity within the scope of the
collateral witnesses’ testimony. Rather,
defense counsel on cross-examination
con rmed aspects of the witnesses’ ac-
counts, and defense counsel in opening
statements and closing argumentsa rmed
and relied on those accounts. For example,
defense counsel argued at closing that
Child lacked intent for the robbery-homi-
cide by stating that Child “had no ability
to determine that a strong probability of
death or great bodily harm was going to
occur. iswas adrug transaction.  at’s
what [Child], that's what [Y.C.], that’s
what [E.M.] thought they were going to
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the park to do.  at’s it”” To further sup-
port that Child “did not have any idea nor
any intent nor any plan to have [M.M.]
shoot anyone,” defense counsel cited
the collateral witnesses’ corroborative
testimony that Child’s demeanor after
the robbery-homicide was “freaked out”
and “panicked,” including “begging to go
home” while at D.G’s residence.

{34} Based on the foregoing, we conclude

that the scope of the contested-identity is-
sue did not extend to the testimony of the
collateral witnesses. In accordance with
our conclusion, the collateral witnesses’
in-court identi cations did not give rise
to due process concerns, and we need not
reach the question whether and, if so, how
Manson should be applied to rst-time in-
court identi cations elicited by the State
under federal due process.

{35} Wk reverse the Court of Appeals and
a rm Child’s delinquency adjudications
in the district court.

{36} IT IS SO ORDERED.

C. SHANNON BACON, Chief Justice
WE CONCUR;

MICHAEL E. VIGIL, Justice

DAVID K. THOMSON, Justice

JULIE J. VARGAS, Justice

BRIANA H. ZAMORA, Justice

1 We note our agreement with the Court of Appeals that the prosecutor’s identi cation procedures may have been unnecessarily
suggestive, notwithstanding the requirements of NMSC Order No. 21-8500-003, supra; see Antonio M., 2022-NMCA-041, { 45, but

that issue escapes plain error review under the facts and procedural posture of this case.
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P Introduction of Opinion

This case requires us to determine whether
Defendant Allstate Insurance Company’s pre-
mium structure for uninsured/underinsured
motorist (UM/UIM) coverage on a multi-ve-
hicle policy is ambiguous, entitling Plainti
Linda Garcia to stack her UM/UIM coverages.
Plainti had selected “non-stacked” UM/UIM
coverage on an Allstate selection/rejection
form that o ered such coverage for a sin-
gle premium charge, but when Allstate sent
Plainti the declarations page for her policy,
that document listed UM/UIM coverage and
premium charges on a vehicle-by-vehicle ba-
sis. Plainti argues that she is entitled to stack
her coverages because she paid multiple
premiums and, under well-established law,
when multiple premiums are paid, stacked
coverage must be provided. The district
court resolved the matter in favor of Allstate
and entered summary judgment on the basis
that Allstate had obtained a valid rejection of
stacked UM/UIM coverage as a matter of law.
We conclude the insurance contract at issue
Is ambiguous as to whether multiple pre-
miums were charged and hold that Plainti
Is entitled to stack her coverages. View full
PDF online.

Megan P.Du vy, Judge

WE CONCUR:

Jennifer L. Attrep, Chief Judge
Jacqueline R. Medina, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-38005
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P Introduction of Opinion

In this appeal, we consider whether the dis-
trict court properly applied New Mexico law
to grant partial summary judgment on con-
tract claims and remedies that arose from
the parties’ dispute over a mineral estate pur-
chase agreement (the MEPA) governed by
Texas law and whether, after trial, the district
court appropriately entered judgment dis-
missing both parties’ remaining claims. Both
parties appeal. We a rm the district court’s
judgment as to the dismissal of the malicious
abuse of process and prima facie tort claims
and reverse the pretrial grant of partial sum-
mary judgment of all contract-related claims,
because we conclude that (1) the MEPA was
supported by mutual assent as a matter of
law and (2) genuine issues of material fact
remain to be decided about the remedy of
speci ¢ performance.

Katherine A. Wray, Judge

WE CONCUR:

Shammara H. Henderson, Judge
Michael D. Bustamante, Judge, retired,
sitting by designation

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-40056

Bar Bulletin - November 22, 2023 - Volume 62, No. 22 31


https://bit.ly/A-1-CA-40056

FORMAL OPINION

Electronic decisions may contain computer-generated errors or other deviations from the official version
filed by the Court of Appeals.

Filing Date: 10/5/2023
No. A-1-CA-39582

STATE OF NEW MEXICO ex rel.
DUANE DEARBORN,
Relator-Appellee,

V.

STEPHANIE SCHARDIN CLARKE,
Cabinet Secretary of Taxation &
Revenue; and SANTIAGO CHAVEZ,
Director of Property Tax Division,
Respondents-Appellants.

APPEAL FROM THE DISTRICT COURT
OF SANTA FE COUNTY
Bryan Biedscheid, District Court Judge

Peter B. Shoenfeld, PA.
Peter B. Shoenfeld
Santa Fe, NM

for Appellee
New Mexico Taxation & Revenue Department
Raul Torrez, Attorney General
David Mittle, Special Assistant Attorney General
Santa Fe, NM

for Appellants

P Introduction of Opinion

This is an appeal from a writ of mandamus
directing the Department of Taxation and
Revenue (the Departmentl) to issue and de-
liver a tax deed to Petitioner Duane Dearborn
(Purchaser) for a property located in Santa Fe
County (Parcel 114). The Department con-
tends that it has no mandatory duty to issue
a tax deed to the high bidder at auction be-
cause the tax sale was not conducted sub-
stantially in accordance with the Property
Tax Code (the Code), NMSA 1978, 8§ 7-35-1
to 7-38-93 (1973, as amended through 2023).
The district court concluded that the Depart-
ment’s inadvertent error in sending potential
bidders away from the auction, leaving Pur-
chaser as the sole bidder for Parcel 114, was
not “so substantial or egregious” as to violate
the Code, and that issuance of the deed to
Purchaser was mandatory. In the alternative,
the district court concluded that even assum-
ing the public auction of Parcel 114 was not
substantially in accordance with the Code,
the Department had a nondiscretionary duty
to deliver a tax deed to Purchaser because
the Department had accepted Purchaser’s
payment. We agree with the Department
that Parcel 114 was not sold substantially in
accordance with the public auction require-
ment of the Code. View full PDF online.

Jane B. Yohalem, Judge

WE CONCUR:

Kristina Bogardus, Judge
Jacqueline R. Medina, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39582
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P Introduction of Opinion

Plainti Isaiah Rojas appeals the district
court’s grant of Reliable Chevrolet (NM), LLC
and Old United Casualty Company’s (collec-
tively, Defendants) motion to compel arbitra-
tion in his claim for fraud, in violation of the
Unfair Practice Act (UPA), NMSA 1978, §8§ 57-
12-1t0-26 (1967, as amended through 2019);
negligence and punitive damages arising
from Plainti 's purchase of an allegedly de-
fective vehicle; and Defendants’ prior assur-
ances leading to the sale. More speci cally,
Plainti argues that the arbitration agree-
ment provision of the purchase contract
should not be enforced because the entire
contract is substantively unconscionable due
to a provision that bars punitive damages
against only the dealership, in this case Re-
liable Chevrolet. Plainti maintains that this
bar against punitive damages deprives him
of statutorily created treble damages under
the UPA and thereby constitutes an uncon-
scionable contract term. The district court or-
dered arbitration,and wea rm.

J. Miles Hanisee, Judge

WE CONCUR:

Jacqueline R. Medina, Judge
Katherine A. Wray, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39940
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No. A-1-CA-40419 . .
This case involves the payment of fees to the
IN THE MATTER OF THE PROTECTIVE attorney of an interested party who peti-

PROCEEDINGS FOR ELIZABETH A., an adult e fc’: th‘;gppm;‘_g“ent & a?h“ard'a” 0;
incapacitated person, conservator. € petuoner In € presen

case (Petitioner), one of the children of Eliza-
beth A. (Mother), through Appellee CaralLyn

JOHNE.A,, -
" Banks (Banks), an attorney, led a petition for
Petitioner-Appellee, . )
and the appointment of a guardian and conser-

vator for Mother under Article 5 of the New
PATRICIAA.V. Mexico Uniform Probate Code, “Protection
of Persons Under Disability and Their Proper-
ty” NMSA 1978, 88 45-5-101 to -436 (1975,

Interested Party/Co-Conservator/
Co-Guardian-Appellant

d :
an as amended through 2022) (Article 5). Banks’
JACKD.A. fees had b id bv th
Intervenor/Co-Conservator/Co-Guardian, ees had been paid by the temporary conser-
and vator until interested parties objected. After

DAVID MICNEILL, JR.. protracted proceedings, tr_\e district court or-
Guardian Ad Litem. dered Banks'fees to be paid from funds from
and Mother’s estate (Mother’s Estatg or the Es-
MATTHEW P. HOLT. tate). On appeql, Appellant Patrl_c:la_Vandver
Counsel for Elizabeth A. (Current Guardian), whom the district court
eventually appointed to be co-guardian and
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Kemp Smith LLP
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Katherine A. Wray, Judge
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Jennifer L. Attrep, Chief Judge
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for Appellee
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P Introduction of Opinion

Following a conditional plea, Defendant Ko-
rey Buecker appeals the district court’s denial
of his motion to suppress. Defendant argues
the district court erred by denying his sup-
pression motion on two grounds. First, De-
fendant contends he was subjected to a de
facto arrest without probable cause. Specif-
ically, Defendant challenges his lengthy de-
tention in a patrol car with handcu s while
a limited number of law enforcement o -
cers conducted a nighttime investigation
of gunshots red and a roving domestic vi-
olence incident. Considering the totality of
the circumstances—including that probable
cause for Defendant’s arrest arose within ten
minutes of the challenged detention—we
conclude the intrusion upon Defendant’s
Fourth Amendment right to privacy was out-
weighed by the government’s substantial
justi cation for the intrusion. We according-
ly a rm the district court’s determinations
that Defendant’s detention was reasonable
and he was not subjected to an unlawful de
facto arrest. Second, Defendant contends the
waiver of his rights pursuant to Miranda v. Ar-
izona, 384 U.S. 436 (1966), and his confession
were not voluntary. View full PDF online.

Jennifer L. Attrep, Chief Judge
WE CONCUR:

Megan P.Du y, Judge
Zachary A. lves, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39288
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No. A-1-CA-39378 and No. A-1-CA-40372
(consolidated for purpose of opinion)

CARLSBAD IRRIGATION DISTRICT and OTIS
MUTUAL DOMESTIC WATER CONSUMERS &
SEWAGE WORKS ASSOCIATION,
Petitioners-Appellees,

V.

JOHN D’ANTONIO,

NEW MEXICO STATE ENGINEER,
Respondent-Appellee,
and

INTREPID POTASH -- NEW MEXICO, LLC, Et al.,

Movants-in-Intervention-Appellants.

APPEAL FROM THE DISTRICT COURT
OF EDDY COUNTY
Raymond L. Romero, District Court Judge

consolidated with

STATE OF NEW MEXICO ex rel. OFFICE
OF THE STATE ENGINEER, Et al.
Plainti s-Appellees,

V.

INTREPID POTASH, INC. and INTREPID
POTASH-NEW MEXICO, LLC,
Defendants-Appellants.

APPEAL FROM THE DISTRICT COURT
OF CHAVES COUNTY
James J. Wechsler, District Court Judge,
Pro Tempore

Martin, Dugan & Martin
Kenneth D. Dugan
W.T. Martin, Jr., Et al.
Carlsbad, NM

for Petitioners-Appellees (No. A-1-CA-39378)
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P Introduction of Opinion

This opinion consolidates two appeals—
State ex rel. O ce of the State Engineer v.
Intrepid Potash, Inc., A-1-CA-40372 (Case 1)
and Carlsbad Irrigation District v. D’Antonio,
A-1-CA-39378 (Case 2)—which stem from
the same underlying proceedings, involve
various of the same parties, and the conclu-
sion of Case 1 moots the issue presented in
Case 2. See Rule 12-317(B) NMRA (providing
appellate courts the discretion to consoli-
date appeals). Appellants Intrepid Potash,
Inc., and Intrepid Potash-New Mexico, LLC are
the parties appealing in both cases. The New
Mexico O ce of the State Engineer (OSE), the
New Mexico Interstate Stream Commission
(ISC), Pecos Valley Artesian Conservancy Dis-
trict, Otis Mutual Domestic Water Consumers
and Sewage Works Association, Fort Sumner
Irrigation District, City of Roswell, EOG, and
Yates Entities led objections to the relevant
proceeding in Case 1, and this opinion refers
to them collectively as Appellees. In Case 2,
Carlsbad Irrigation District and Otis Mutual
Domestic Water Consumers & Sewage Works
Association protested Appellants’ relevant
application; this opinion refers to these two
parties as it relates to Case 2 as Objectors.

Kristina Bogardus, Judge
WE CONCUR:

J. Miles Hanisee, Judge
Megan P.Du y, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39378
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Filing Date: 10/26/2023
No. A-1-CA-39628

DENNIS P. MURPHY, Personal Representative of
the ESTATE OF TIFFANY STONE, Deceased,
Plainti -Appellant,

V.

JAMES R. LASH, D.O.; SHAHRIAR
ANOUSHFAR, D.O., FA.C.S.; and JOHN DOES 1-5,
Defendants-Appellees.

APPEAL FROM THE DISTRICT COURT
OF EDDY COUNTY
Eileen P. Riordan, District Court Judge

Sandoval Firm
Richard A. Sandoval
Santa Fe, NM

Collins & Collins, PC.
Parrish Collins
Albuquerque, NM

for Appellant

Miller Stratvert PA
Stephen M. Williams
Thomas R. Mack
Kendall M. Barnett
Albuquerque, NM

for Appellee JamesR. Lash, D.O.
Hinkle Shanor LLP
Kathleen Wilson
Hari-Amrit Khalsa
Albuquerque, NM

for Appellee Shahriar Anoushfar, D.O.

» Introduction of Opinion

Plainti Dennis Murphy appeals from two
district court orders. First is an order granting
summary judgment in favor of Defendant
Shahriar Anoushfar, D.O., in which the district
courtconcluded that Plainti ’sclaims against
him were time barred by the two-year statute
of limitations in the New Mexico Tort Claims
Act (TCA), NMSA 1978, 88 41-4-1to -27 (1976,
as amended through 2020). Second is an or-
der dismissing Defendant James Lash, D.O,,
for Plainti ’s failure to serve process with
reasonable diligence under Rule 1-004(C)(2)
NMRA. As to the motion for summary judg-
ment, Plainti argues that the district court
erred in concluding that the complaint was
untimely because Dr. Anoushfar failed to
present evidence that he was a public em-
ployee under the TCA. As to the motion to
dismiss, Plainti argues that the district court
erred because Dr. Lash failed to demonstrate
prejudice caused by any delay in service. We
reverse in part, concluding that Dr. Anoushfar
did not present evidence su cient to show
that he was a public employee, and we there-
fore remand to the district court for further
proceedings consistent with this opinion. We
otherwise a rm the district court’s dismissal
of Dr. Lash due to Plainti s extreme and un-
justi ed delay in serving process.

Shammara H. Henderson, Judge
WE CONCUR:

Megan P.Du y, Judge

Zachary A. Ives, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39628
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Filing Date: 10/30/2023
No. A-1-CA-40106

NEW MEXICO EDUCATIONAL
RETIREMENT BOARD,
Plainti -Appellee,

V.

DEBBIE ROMERO, in her o cial capacity
as Acting Secretary of the New Mexico
Department of Finance and Administration;
and NEW MEXICO DEPARTMENT OF
FINANCE AND ADMINISTRATION,
Defendants-Appellants.

APPEAL FROM THE DISTRICT COURT
OF SANTA FE COUNTY
Francis J. Mathew, District Court Judge

Peifer, Hanson, Mullins & Baker, PA.
Mark T. Baker
Rebekah A. Gallegos
Albuquerque, NM

for Appellee
Hinkle Shanor, LLP
Jaclyn M. McLean
ChelseaR. Green
Santa Fe, NM

for Appellants

P Introduction of Opinion

We are asked to determine whether the New
Mexico Department of Finance and Adminis-
tration (DFA) has the authority to reject pay
raises for employees of the New Mexico Edu-
cational Retirement Board (the Board), which
have been approved by the Board and are paid
from the educational retirement fund. The ed-
ucational retirement system is governed by
the New Mexico Constitution, Article XX, Sec-
tion 22, and the Educational Retirement Act
(the Act), NMSA 1978, §8 22-11-1 to -55 (1967,
as amended through 2023). It was the practice
of DFA between 2016 and 2020, before the
declaratory judgment was entered in this case,
to require Board-approved salary increases to
comply with the governor’s exempt salaries
plan, a plan prepared annually under Section
10-9-5 of the Personnel Act, NMSA 1978, 88 10-
9-1 to -25 (1961, as amended through 2014).
Raises exceeding the percentage of increase
in salary adopted by the governor's exempt
salaries plan or found by DFA to be insu -
ciently justi ed under the plan’s performance
measures were either rejected by DFA or sub-
mitted to the governor for approval. View full
PDF online.

Jane B. Yohalem, Judge

WE CONCUR:

J. Miles Hanisee, Judge
Jacqueline R. Medina, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-40106
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Filing Date: 10/30/2023
No. A-1-CA-39970

STATE OF NEW MEXICO,
Plainti -Appellant,
V.
SERGIO VARELA-CORONADO,
Defendant-Appellee.

APPEAL FROM THE METROPOLITAN COURT
OF BERNALILLO COUNTY
Michelle Renee Torres, Metropolitan Court Judge

Raul Torrez, Attorney General
Santa Fe, NM
Emily Bowen, Assistant Attorney General
Albuquerque, NM

for Appellant
Crowley & Gribble, PC.
Joseph J. Gribble
Albuquerque, NM

for Appellee

P Introduction of Opinion

The State appeals the metropolitan court’s
order granting Defendant Sergio Vare-
la-Coronado’s motion to suppress evidence
obtained by law enforcement at a sobriety
roadblock. The State argues on appeal, as
it did in the metropolitan court, that under
the Fourth Amendment to the United States
Constitution, it was not required to establish
the constitutionality of the roadblock itself
pursuant to City of Las Cruces v. Betancourt,
1987-NMCA-039, 105 N.M. 655, 735 P2d
1161, because there was reasonable suspi-
cion to believe that Defendant was driving
while intoxicated before Defendant’s vehicle
came to a stop at the roadblock. The metro-
politan court found that Defendant entered
the roadblock before law enforcement made
the observations that the State relied upon
to establish individualized reasonable suspi-
cion to justify the seizure of Defendant. The
court therefore concluded that the State
bore the burden of establishing the consti-
tutionality of the roadblock under Betan-
court. Because the State did not present any
evidence regarding the constitutionality of
the roadblock, the metropolitan court sup-
pressed the evidence obtained at the road-
block. View full PDF online.

Zachary A. lves, Judge
WE CONCUR:

Kristina Bogardus, Judge
Jane B. Yohalem, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39970
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Filing Date: 9/26/2023 » Introduction of Opinion

No. A-1-CA-38698 Plainti Chelsea Van Deventer sued Certain
Underwriters at Lloyd’s London (CULL), Des-
CHELSEA VAN DEVENTER, ert Specialty Underwriters, Inc. (DSU), and
Plainti -Appellant/Cross-Appellee, Desert Specialty Adjusters, Inc. (DSA) (col-
V. lectively, Defendants) for breach of contract,
CERTAIN UNDERWRITERS AT LLOYD’S LONDON, unfair insurance practices, and unfair trade
Defendant-Appellee/Cross-Appellant, practices after her home was damaged by a
and windstorm. The district court entered a de-
DESERT SPECIALTY UNDERWRITERS, INC. termination of liability in favor of Plainti be-
and DESERT SPECIALTY ADJUSTERS, INC., fore trial as a sanction for Defendants’serious
Defendants-Appellees. discovery violations. At the ensuing trial on
damages, a jury found in favor of Plainti and
APPEAL FROM THE DISTRICT COURT awarded compensatory damages, statuto-

OF BERNALILLO COUNTY ry damages, and punitive damages. Plainti
Joshua A. Allison, District Court Judge appeals and Defendant CULL cross appeals,
together raising thirteen issues. Detecting no

Renee N. Ashley error,wea rm.

Albuquerque, NM
Megan P.Du y, Judge

Bowles Law Firm WE CONCUR:
Jason Bowles J. Miles Hanisee, Judge
Albuquerque, NM Katherine A. Wray, Judge

for Appellant
To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-38698

Wiggins, Williams & Wiggins
Patricia G. Williams
Albuquerque, NM

for Appellee Certain Underwriters
at Lloyd’s London
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Filing Date: 9/29/2023
No. A-1-CA-40556

STATE OF NEW MEXICO,
Plainti -Appellant,
V.
ROBERT CASSIDY,
Defendant-Appellee.

APPEAL FROM THE DISTRICT COURT
OF BERNALILLO COUNTY
Clara Moran, District Court Judge

Raul Torrez, Attorney General
Santa Fe, NM
Van Snow, Assistant Attorney General
Albuquerque, NM

for Appellant
Bennett J. Baur, Chief Public Defender
Joelle N. Gonzales, Assistant Appellate Defender
Santa Fe, NM

for Appellee

» Introduction of Opinion

The State appeals the district court’s order
granting in part and denying in part Defen-
dant Robert Cassidy’s motion to exclude ev-
idence under the Confrontation Clause. U.S.
Const.amendVI. The State argues that the dis-
trict court inappropriately excluded testimony
by Dr. Hoy and sexual assault nurse examiner
(SANE) Regan regarding information provided
by deceased Victim under the Confrontation
Clause because Victim’s statements were
non-testimonial. For the following reasons,
we (1) a rm the district court’s exclusion of
Dr. Hoy'’s testimony and (2) remand the case
to the district court for full reconsideration
of SANE Regan’s testimony in light of our
Supreme Court’s analysis in State v. Tsosie,
2022-NMSC-017,516 P.3d 1116.

Kristina Bogardus, Judge
WE CONCUR:

Zachary A. Ives, Judge
Katehrine A. Wray, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-40556
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Filing Date: 9/29/2023
No. A-1-CA-39239

WAYNE SIDES,
Appellant-Petitioner,
V.
NEW MEXICO HUMAN SERVICES
DEPARTMENT,
Appellee-Respondent.

APPEAL FROM THE DISTRICT COURT
OF SANTA FE COUNTY
Francis J. Mathew, District Court Judge

Disability Rights of New Mexico
Jason C. Gordon
Albuquerque, NM

for Petitioner
John R. Emery, Deputy General Counsel
Santa Fe, NM

for Respondent

» Introduction of Opinion

Petitioner Wayne Sides appeals the district
courtsa rmance of the New Mexico Human
Services Department’s (HSD) denial of Peti-
tioner’s request for an administrative hearing.
Petitioner argues that (1) federal and state
regulations required HSD to provide Petitioner
with an administrative hearing, and (2) the
denial of a hearing violated Petitioner’s right
to procedural due process. 1 Unpersuaded,
wea rm.

Zachary A. lves, Judge

WE CONCUR:

Jacqueline R. Medina, Judge
Megan P.Du y, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39239
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Filing Date: 10/10/2023
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Plainti -Appellee,
V.
JASON TAYLOR,
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APPEAL FROM THE DISTRICT COURT
OF CURRY COUNTY
Drew D. Tatum, District Court Judge

Raul Torrez, Attorney General
Santa Fe, NM
Emily Bowen, Assistant Attoney General
Albuquerque, NM

for Appellee
Bennett J. Baur, Chief Public Defender
Joelle N. Gonzales, Assistant Appellate Defender

Santa Fe, NM

for Appellant

» Introduction of Opinion

A jury convicted Defendant Jason Taylor of
receiving stolen property over ve hundred
dollars, a fourth degree felony, contrary to
NMSA 1978, Section 30-22 L6-11 (2006). De-
fendant appeals, arguing (1) the district court
erred in denying his rnotion to suppress; (2)
there is insu cient evidence to support his
conviction for possession of stolen property;
and (3) the district court abused its discretion
when it denied his motion for a mistrial. We
a rm.

Shammara H. Henderson, Judge
WE CONCUR:

J. Miles Hanisee, Judge
Katherine A. Wray, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39328
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Filing Date: 10/10/2023
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STATE OF NEW MEXICO,
Plainti -Appellant,
V.
JOHN NORWOOD,
Defendant-Appellee.

APPEAL FROM THE METROPOLITAN COURT
OF BERNALILLO COUNTY
Christine E. Rodriguez, Metropolitan Court Judge

Raul Torrez, Attorney General
Laurie Blevins, Assistant Attorney General
Santa Fe, NM

for Appellant
Bennett J. Baur, Chief Public Defender
Kathleen T. Baldridge,
Assistant Appellate Defender
Santa Fe, N\M

for Appellee

» Introduction of Opinion

The State appeals the metropolitan court’s
order granting Defendant John Norwood’s
motion to suppress because the arresting
o cer lacked probable cause to arrest De-
fendant for driving while intoxicated (DWI).
The State argues that the metropolitan court
erred in granting the motion to suppress be-
cause the facts found by the metropolitan
court to be within the arresting o cer’s, Of-

cer Fulton’s, knowledge were su cient to
establish probable cause despite his errors
in administering Standardized Field Sobriety
Tests (SFSTs) and their mixed results. Because
O cer Fulton had reasonable grounds to be-
lieve Defendant had been driving while in-
toxicated, we reverse and remand.

Kristina Bogardus, Judge

WE CONCUR:

Jennifer L. Attrep, Chief Judge
Shammara H. Henderson, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-40250
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Filing Date: 10/10/2023
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MARIA ISABEL RIOS,
Petitioner-Appellant,
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JUAN MANUEL RIOS,
Respondent-Appellee.

APPEAL FROM THE DISTRICT COURT
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Amber Chavez Baker, District Court Judge

Enlace Comunitario
Vanessa |. Peake
Albuquerque, NM
for Appellant
Cordell Law, LLP
Linda L. Ellison
Albuquerque, NM

for Appellee

» Introduction of Opinion

Petitioner Maria Rios appeals an order from
the district court dismissing her petition for
dissolution of marriage for lack of subject
matter jurisdiction. Petitioner claims that
her purported marriage to Respondent Juan
Rios was valid under New Mexico law despite
the existence of her prior, lawful marriage
in California at the time of her nuptials with
Respondent. Because New Mexico does not
recognize marriages that occur when at least
one party is otherwise still married, wea rm.

J. Miles Hanisee, Judge

WE CONCUR:

Kristina Bogardus, Judge
Jacqueline R. Medina, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-40507
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Filing Date: 10/11/2023
No. A-1-CA-40366

STATE OF NEW MEXICO,
Plainti -Appellee,
V.
FELIPE JUAREZ,
Defendant-Appellant.

APPEAL FROM THE DISTRICT COURT
OF DONA ANA COUNTY
Douglas R. Driggers, District Court Judge

Raul Torrez, Attorney General
Santa Fe, NM
Andrew Co ng, Assistant Attorney General
Albuquerque, NM

for Appellee
Bennett J. Baur, Chief Public Defender
Mary Barket, Assistant Appellate Defender
Santa Fe, NM

for Appellant

» Introduction of Opinion

Defendant Felipe Juarez appeals the deni-
al of his motion for satisfactory discharge
from probation and the subsequent revoca-
tion of his probation. He argues that the dis-
trict court erred in  nding he was a fugitive,
which allowed the district court to extend
the length of his probation by withholding
credit for time served. On appeal, the State
concedes that it did not introduce evidence
su cient for the district court to properly
determine that Defendant was a fugitive. We
agree and conclude that the State did not
present su cient evidence to show it acted
reasonably and diligently in attempting to
serve Defendant with bench warrants, and
thus insu cient evidence supports the dis-
trict court’s nding that Defendant was a fu-
gitive. Accordingly, we reverse and remand.

Shammara H. Henderson, Judge
WE CONCUR:

Jennifer L. Attrep, Chief Judge
Kristina Bogardus, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-40366

48 Bar Bulletin - November 22, 2023 - Volume 62, No. 22


https://bit.ly/A-1-CA-40366

MEMORANDUM OPINION

This decision of the New Mexico Court of Appeals was not selected for publication in the New Mexico Appellate Reports. Refer to Rule
12-405 NMRA for restrictions on the citation of unpublished decisions. Electronic decisions may contain computer-generated errors
or other deviations from the official version filed by the Court of Appeals.

Filing Date: 10/12/2023
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Donna J. Mowrer, District Court Judge
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Erica Schi , Assistant Attorney General
Albuquerque, NM
for Appellee

Bennett J. Baur, Chief Public Defender

Joelle N. Gonzales, Assistant Appellate Defender

Santa Fe, NM

for Appellant

» Introduction of Opinion

Defendant Isaiah Carver appeals the revoca-
tion of his probation, arguing that his right to
due process was violated in two ways: (1) the
district court judge appeared for the eviden-
tiary hearing remotely rather than in person,
and (2) the district court did not identify the
evidence it relied on to revoke his probation.
We agree with Defendant on the rst issue
and therefore reverse and remand without
reaching the second.

Zachary A. Ives, Judge
WE CONCUR:

J. Miles Hanisee, Judge
Megan P.Du y, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-40080

Bar Bulletin - November 22, 2023 - Volume 62, No. 22 49


https://bit.ly/A-1-CA-40080

MEMORANDUM OPINION

This decision of the New Mexico Court of Appeals was not selected for publication in the New Mexico Appellate Reports. Refer to Rule
12-405 NMRA for restrictions on the citation of unpublished decisions. Electronic decisions may contain computer-generated errors
or other deviations from the official version filed by the Court of Appeals.

Filing Date: 10/17/2023
No. A-1-CA-40573

STATE OF NEW MEXICO,
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V.
JOSHUA BRAZIEL,
Defendant-Appellant.
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Albert J. Mitchell, Jr., District Court Judge

Raul Torrez, Attorney General
Santa Fe, NM
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Albuquerque, NM

for Appellee
Bennett J. Baur, Chief Public Defender
Nina Lalevic, Assistant Appellate Defender

Santa Fe, NM

for Appellant

» Introduction of Opinion

Defendant Joshua Braziel appeals his con-
viction for second-degree murder, contrary
to NMSA 1978, Section 30-2-1(B) (1994).1
Defendant contends (1) there was insu -
cient evidence presented at trial to support
his conviction; (2) he received ine ective
assistance of counsel because his trial attor-
ney failed to object to the testimony of two
witnesses; and (3) alternatively, the district
court’s admission of these two witnesses’
testimony constituted plain error. For the
reasons that follow, we reject the assertions
of error and a rm the rulings of the district
court.

Megan P.Du y, Judge

WE CONCUR:

Jennifer L. Attrep, Chief Judge
Jacqueline R. Medina, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-40573
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STATE OF NEW MEXICO,
Plainti -Appellee,
V.
GAGE WORTHAM,
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APPEAL FROM THE DISTRICT COURT
OF ROOSEVELT COUNTY
Donna J. Mowrer, District Court Judge

Raul Torrez, Attorney General

Maris Veidemanis, Assistant Attorney General

Santa Fe, NM

for Appellee

Law O ce of Scott M. Davidson, Ph.D., Esq., LLC

Scott M. Davidson
Albuquerque, NM

for Appellant

» Introduction of Opinion

Defendant Gage Wortham appeals his con-
viction for aggravated battery with a deadly
weapon, contrary to NMSA 1978, Section 30-
3-5(C) (1969). At trial, Defendant claimed that
he shot Jason Adams (Victim) in self-defense,
after which the district court instructed the
jury on the elements of self-defense. Defen-
dant argues on appeal that (1) the district
court unconstitutionally curtailed his due
process right to present a defense by limit-
ing the evidence, which would have showed
that Defendant reasonably feared Victim
based on his knowledge of Victim’s acts of
domestic violence against Defendant’s aunt;
(2) Defendant’s counsel provided ine ective
assistance by failing to ask for clari cation of
the district court’s ruling restricting the evi-
dence of Victim’s past acts of domestic vio-
lence, failing to object to that ruling, failing
to call Defendant’s aunt as a witness, and fail-
ing to question or cross-examine other wit-
nesses about Victim’s domestic violence; (3)
the district court’s restrictions on presenting
evidence of Victim’s past violence, combined
with counsel'sine ective assistance, amount
to reversible cumulative error. Wea rm.

Jane B. Yohalem, Judge

WE CONCUR:

Kristina Bogardus, Judge
Jacqueline R. Medina, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-40242
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» Introduction of Opinion

Plainti Bryce Franklin appeals from the dis-
trict court’s order granting summary judg-
ment in favor of Defendants State Person-
nel O ce (SPO) and Regina Sena. Plainti
argues (1) Defendants’ motion for summary
judgment was improperly granted because
there was a genuine issue of material fact re-
garding SPO’s receipt of Plainti ’s request for
public records, pursuant to the Inspection of
Public Records Act (IPRA), NMSA 1978 §§ 14-
2-1t0-12 (1947, as amended through 2023);
(2) Plainti ’s motion for summary judgment
was improperly denied because Defendants
failed to create a genuine issue of material
fact regarding whether Plainti served SPO
his IPRA request; and (3) Defendants should
be held in contempt for failing to comply
with the district court’s order to provide
Plainti with records in accordance with his
IPRA request. We reverse because the district
court erred in concluding there was no gen-
uine issue of material fact regarding SPO’s re-
ceipt of Plainti ’s IPRA request.

Michael D. Bustamante, Judge, retired,
Sitting by designation

WE CONCUR:

J. Miles Hanisee, Judge

Jacqueline R. Medina, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39753

52 Bar Bulletin - November 22, 2023 - Volume 62, No. 22


https://bit.ly/A-1-CA-39753

MEMORANDUM OPINION

This decision of the New Mexico Court of Appeals was not selected for publication in the New Mexico Appellate Reports. Refer to Rule
12-405 NMRA for restrictions on the citation of unpublished decisions. Electronic decisions may contain computer-generated errors
or other deviations from the official version filed by the Court of Appeals.

Filing Date: 10/25/2023
No. A-1-CA-39156
SHEILA ORTEGO MCLAUGHLIN,

Plainti -Appellant,
Y

SANTA FE COMMUNITY COLLEGE and THE
SANTA FE COMMUNITY COLLEGE GOVERNING

BOARD,
Defendants-Appellees.

APPEAL FROM THE DISTRICT COURT
OF SANTA FE COUNTY
Francis J. Mathew, District Court Judge

Atler Law Firm, P.C.
Jazmine J. Johnston
Timothy J. Atler
Albuquerque, NM

for Appellant
Coppler Law Firm, P.C.
Gerald A. Coppler
John L. Appel
Santa Fe, NM

for Appellees

» Introduction of Opinion

Plainti Sheila Ortego McLaughlin led suit
against Santa Fe Community College (De-
fendant or the College) and its Board of Di-
rectors (collectively, Defendants) for breach
of contract, breach of the implied covenant
of good faith and fair dealing, and promis-
sory estoppel. The district court dismissed
Plainti s claims, nding that Plainti failed
to le her complaint within the statute of
limitations set forth in NMSA 1978, Section
37-1-23(B) (1976), and the complaint failed
to state a claim upon which relief could be
granted. We conclude that the discovery rule
applied to Plainti s claims, resolution of the
discovery rule’s application to the facts of this
case is for the jury, and Plainti su ciently
pleaded the asserted claims. We therefore re-
verse and remand.

Katherine A. Wray, Judge
WE CONCUR:

Jacqueline R. Medina, Judge
Jane B. Yohalem, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39156
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» Introduction of Opinion

Plainti Virginia Mejia appeals the district
court’s grant of summary judgment in fa-
vor of Defendants Adelita’s Inc., Maria Olivas
Ramirez, and Yadira Ramirez. Plainti argues
the evidence presented provided a genuine
issue of material fact regarding whether De-
fendants discharged or constructively dis-
charged Plainti , and the district court there-
fore erred in granting summary judgment.
Defendants argue that Plainti cannot sus-
tain her retaliatory discharge claim because
she did not le a workers’ compensation
claim. We reverse.

Michael D. Bustamante, Judge, retired,
Sitting by designation

WE CONCUR:

Jacqueline R. Medina, Judge

Gerald E. Baca, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39897
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Plainti -Appellant/Cross-Appellee,
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for Appellants

» Introduction of Opinion

Central Consolidated School District (CCSD),
the Board of Education of Central Consolidat-
ed District (Board), Board President Gary J.
Montoya, Board Vice President Suzette Jean
Haskie, Board Secretary Christina J. Aspaas,
Board member Charlie T. Jones, Jr., Board
member Sheldon Pickering, and CCSD Su-
perintendent Daniel P. Benavidez (collective-
ly, Respondents) appeal the district court’s
grant of a peremptory writ of mandamus or-
dering Respondents to engage in meaning-
ful, good-faith tribal consultation with the
Navajo Nation regarding Respondents’ deci-
sion to expand in-person learning for all pub-
lic school students. We conclude, after review
of the brie ng and the record of the case be-
fore us, that the issue presented is moot and
the appeal should be dismissed. See Gunaji
v. Macias, 2001-NMSC-028, 1 9, 130 N.M. 734,
31 P.3d 1008 (“As a general rule, this Court
does not decide moot cases.”).

Kristina Bogardus, Judge

WE CONCUR:

Jane B. Yohalem, Judge

Michael D. Bustamante, Judge, retired,
Sitting by designation

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39830
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» Introduction of Opinion

Michelle A. Chavez (Petitioner), a former
co-personal representative and heir of her
father, Mike S. Chavez's (Decedent) Estate
(the Estate), appeals from the district court’s
orders granting her brother, Miguel Chavez’s
(Respondent) motion to enforce the settle-
ment agreement (the Agreement), denying
Petitioner’s motion for reconsideration, and
granting Respondent’s request for attorney
fees. On appeal Petitioner argues: (1) the
Agreement is unenforceable; (2) the district
court erred in nding that the Agreement
did not have to meet the “fair market value”
requirement for valuing assets distributed in
kind; (3) the district court erred in awarding
Respondent attorney fees; (4) Petitioner is
entitled to compensation for her services and
attorney fees; and lastly (5) that Petitioner’s
half-sister, Louise Chavez-Rasgado (Louise),
breached her duciary duties as co-personal
representative. Unpersuaded, wea rm.

Shammara H. Henderson, Judge
WE CONCUR:

Megan P.Du y, Judge

Zachary A. lves, Judge

To read the entire opinion, please visit

the following link: https://bit.ly/A-1-CA-39426
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» Introduction of Opinion

After a trial by jury, Nicolas C. Williams (De-
fendant) was convicted of three counts of
criminal sexual penetration against Victim,
J.V,, contrary to NMSA 1978, Section 30-9-
11(E)(6) (2009), and rst-degree kidnapping,
contrary to NMSA 1978, Section 30-4-1(A)
(2003). On appeal, Defendant argues that (1)
the district court abused its discretion in ad-
mitting propensity testimony in violation of
Rule 11-404(B) NMRA from an alleged victim;
(2) the district court impeded Defendant’s
right to present a defense; (3) the prosecutor
committed prosecutorial misconduct in his
closing arguments; (4) Defendant was de-
nied e ective assistance of counsel; and (5)
the above errors, in the ag