USING THE UNIFORM PARENTAGE ACT TO OBTAIN RETROACTIVE
CHILD SUPPORT FOR MARRIED BUT SEPARATED CUSTODIAL PARENTS!

I. INTRODUCTION

In New Mexico, as in most states, the support and care of a child is considered a primary obligation
that must be borne by “those who bring a child into the world.”? It is among the oldest principles
of law.> The child support obligation is to be shared equally* and does not end until the child
reaches the age of majority.” It no longer matters if the child was born out-of-wedlock or to married
parents.® By adopting the Uniform Parentage Act, ’ the New Mexico legislature has enacted a
process that permits custodial married parents the right to retroactive child support back to the date
of separation. Failing to do so would violate the equal protection clause of the Fourteenth
Amendment and the strong public policy requiring parents to support their children.

Many in the legal community have typically followed the axiom that married custodial parents can
receive retroactive child support only as far back as the filing date of the petition for dissolution
of marriage. However, this article shows how married custodial parent’s right to retroactive child
is not limited by that date but can extend back to the date the parties separated. This is
demonstrated by the following scenarios and a rigorous look at case and statutory law that supports
this proposition.

Take for example: Larry and Sharon. They began a romantic relationship and in January 2021
began living together. In November 2021, Sharon gave birth to a baby boy. In December 2022,
Larry moved out of the home he shared with Sharon and the baby. Larry refuses to pay for child
support because Sharon will not let Larry see the child. On June 1, 2024, Sharon filed her Petition
to Establish Parent-Child Relationship, Child Custody and Timesharing, and Assess Child Support.
In her petition, Sharon states that the parties were never married and she is seeking retroactive
child support back to January 2023, the month following Larry’s absence from the home. The
court held a hearing in March 2025 and determined that Larry should have been paying $1,000.00
per month as child support. The court ordered Larry to start paying $1,000.00 as on-going child
support beginning April 1, 2025. The court also awarded Sharon judgment against Larry in the
amount of $27,000.00 for retroactive child support from January 2023 through March 31, 2025,
27 months ($1,000 x 27 months = $27,000.00).

Now assume the same facts as above with one change: Larry and Sharon married in January 2021.
If Sharon filed her Petition for Dissolution of Marriage on June 1, 2024, the court’s look back
period under the dissolution of marriage statutes would start from the filing of the petition. If no
other claim is filed, Sharon’s judgment for back child support would be $10,000.00 (from June 1,
2024, through March 31, 2025), with on-going child support of $1,000.00 beginning April 1, 2025.

(Heyeck, September 2025)



By marrying Sharon and refusing to support his child from when he left the marital home, Larry
has saved himself $17,000.00. It is this “savings” that the Uniform Parentage Act seeks to rectify.

This issue is not novel and has been addressed in other jurisdictions.® For example, the Colorado
Court of Appeals in In re Marriage of Smith, stated that,”“[a]lthough proceedings to establish and
enforce child support obligations operate only prospectively under the Uniform Dissolution of
Marriage Act . . ., the [Colorado Uniform Parentage Act] vests authority and jurisdiction in the
trial court to permit the recovery of past child support.”® The same should be true in New Mexico.
Parties seeking divorce or legal separation should plead and argue retroactive child support from
the date of separation and bring an additional cause of action under the New Mexico Uniform
Parentage Act (NMUPA). Combining the two causes of actions is permissible under the rules of
civil procedure, NMRA 2025, Rule 1-008(E)(2)!* and recognized by New Mexico courts. '

II. PARENTS ARE REQUIRED TO PROVIDE FINANCIAL SUPPORT FOR THEIR
MINOR CHILDREN

A. THE DEVELOPMENT OF THE UNIFORM PARENTAGE ACT

The United States Supreme Court has frequently emphasized the importance of family, stating,
among other things, that the right to conceive and to raise one’s children have been deemed
“essential,”!? “basic civil rights of man,”!3, and “[r]ights far more precious . . . than property
rights.”!* “It is cardinal with [the Court] that the custody, care, and nurture of the child reside first
in the parents, whose primary function and freedom include preparation for obligations the state
can neither supply nor hinder.”'®> By the early 1970’s, in Stanley v. Illinois, the Court recognized
that all children, whether born of the marriage or born out-of-wedlock, deserved equal protection
under the law.!® The Court extended this concept to the child’s right to financial support from
his/her parents.!’

In the aftermath of the United State Supreme Court cases, the National Conference of
Commissioners on Uniform State Laws drafted and recommended the Uniform Parentage Act
(UPA). This was done in 1973 and “at a time when the states need new legislation on this subject
because the bulk of current law on the subject of children born out of wedlock is either

unconstitutional or subject to grave constitutional doubt.”.!®

[T]he substance of the Act . . . is expressed in the first two sections. The remainder
of the Act is largely concerned with the sine qua non of equal legal rights - - the
identification of the person against whom these rights may be asserted. In the
context of the child born out of wedlock that person is the father. . . .
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In order to identify the father, the Act first sets up a network of presumptions which
cover cases in which proof of external circumstances (in the simplest case, marriage
between the mother and a man) indicate a particular man to be the probable father.
While perhaps no one state now includes all these presumptions in its law, the
presumptions are based on existing presumptions of “legitimacy” in state laws and
do not represent a serious departure. Novel is that they have been collected under
one roof. All presumptions of paternity are rebuttable in appropriate
circumstances..

The ascertainment of paternity when no external circumstances presumptively
point to a particular man as the father are the next major function of the Act.
Noteworthy is the pre-trial procedure envisaged by the Act which, the Committee
expects, will greatly reduce the current high cost and inefficiency of paternity
litigation. '

As the Prefatory Note to the Act stresses, “[t]he parent and child relationship extends equally to
every child and to every parent, regardless of the marital status of the parents.?

B. NEW MEXICO ADOPTS THE UNIFORM PARENTAGE ACT

At common law, New Mexico held that a father had no obligation to support his illegitimate child,

21 In

as the child was considered filius nullius — the son of no one — of no mother and no father.
1923, the legislature adopted its first paternity statute that remained in effect until 1986, when the
legislature repealed it and replaced it with the NMUPA.??> The NMUPA outlines the legal
procedure to establish a parent-child relationship and the corresponding obligation of child
support.?®> “The legislature clearly intended the [NM]JUPA to have broad application.”?* The 1986

Act:

[w]as also written to address the interest that children have in their own support.
The rationale underlying the original UPA is that every child should be treated
equally, regardless of the marital status of the child’s parents.?

The purpose of the NMUPA is to establish the legal relationship existing between a child and
his/her legal parent “to which the law imposes rights, privileges, duties and obligations.”?¢ In Soon
v. Kammann, the New Mexico Supreme Court recognized that, “the overarching policy goals of
the [NM]UPA [are] to ‘ensur[e] that a child will be cared for financially and otherwise, by two

parents’ and to ‘address the interest that children have in their own support.”?’
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“A determination of parentage is necessary for the establishment of child support.”?® The NMUPA
provides two legal mechanisms for determining parentage: (1) the signing of a wvalid
acknowledgement of paternity and (2) adjudication by the court.?® The Act provides that:

A. The mother-child relationship is established between a woman and a child
by:

(1) the woman’s having given birth to the child;
(2) an adjudication of the woman’s maternity; or
3) adoption of the child by the woman.

B. The father-child relationship is established between a man and a child by:

(1) an unrebutted presumption of the man’s paternity of the child
pursuant to Section 2-204 of the New Mexico Uniform Parentage
Act;

(2) an effective acknowledgement of paternity by the man pursuant to
Article 3 of the New Mexico Uniform Parentage Act, unless the
acknowledgement has been rescinded or successfully challenged;

3) an adjudication of the man’s paternity;

4) adoption of the child by the man; or

(5) the man’s having consented to assisted reproduction by a woman
pursuant to Article 7 of the New Mexico Uniform Parentage Act that
resulted in the birth of the child.*°

The Act has a built-in mechanism to determine parentage in all situations including when the
parties are married.’! In such a situation, the parties are entitled to the marriage presumption set
forth in NMSA 1978, § 40-11A-204. When a child is born during the marriage, the NMUPA
provides that a “presumption of paternity” of the spouse if “he and the mother of the child are
married to each other, and the child is born during the marriage.” NMSA 1978, § 40-11A-
204(A)(1), (B).*? In Soon v. Kammann, the Supreme Court addressed this issue:

We turn to the statutory framework at issue. Under the UPA, the parent-child
relationship can be established several different ways. See Section 40-11A-201
(describing the ways a parent-child relationship can be established pursuant to the
UPA). One way a parent-child relationship is conclusively established is by an
unrebutted presumption of parentage, . . . Section 40-11A-201(B)(1) (referencing
Section 40-11A-204, which establishes the unrebutted assumption of parentage for
a person married to the mother when the child is born). This presumption of
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parentage can be rebutted only pursuant to the adjudication procedures established
in the UPA Article 6, Section 40-11A-204(B).3?

Once parentage is established, the obligation to pay child support, including retroactive child
support, is mandated under law.>* The question becomes, what is the mechanism that courts should
use to accomplish the statutory requirements?

Court-ordered child support is addressed by both the NMUPA and the dissolution of marriage
(DM) statutes. Section 40-4-7(G), a DM statute, states that, “[t]he district court shall have
exclusive jurisdiction of all matters pertaining to the guardianship, care, custody, maintenance and
education of the children until the parents’ obligation of support for the children terminates.”>
Additionally, Section 40-4-7(B)(3) allows a court to set aside a parent’s property or income for
maintenance and education of the parent’s “unemancipated minor children as may seem just and
proper” or, if the children are emancipated, “until the children’s graduation from high school if the
children are emancipated only by age, are under nineteen and are attending high school.”¢

Section 40-11A-636, a NMUPA statute, permits the court to determine “the amount to be paid by
a parent for support of the child” and that determination shall be made in accordance “with the
provisions of the child support guidelines pursuant to Section 40-4-11.1 NMSA 1978.”%" In
addition, the NMUPA states, “[t]he court shall order child support retroactive to the date of the
child’s birth, but not to exceed three years.”>®

The DM and NMUPA statutes regarding child support are intertwined, and, in fact, the New
Mexico Child Support Guidelines are contained within the DM statutes.>® Where different statutes
cover the same subject matter, as in the case of these statutes, courts attempt to read the statutes in
harmony with each other:

In ascertaining legislative intent, the provisions of a statute must be read together
with other statutes in pari materia under the presumption that the [L]egislature
acted with full knowledge of relevant statutory and common law. . . . Thus, two
statutes covering the same subject matter should be harmonized and construed
tougher when possible, and in a way that facilitates their operation and the
achievement of their goals.*

The original version of the NMUPA recognized that causes of action brought under it could be
joined with an action for dissolution of marriage.*! Accordingly, the NMUPA and DM statutes
could be joined in one petition to determine all the child support obligations, including retroactive
child support.
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C. THE STATE’S RIGHT TO BE REIMBURSED FOR PUBLIC ASSISTANCE

A little more than fifty years ago, Congress began to increase its involvement in child welfare
programs and child support. In 1975, Congress adopted the child support amendments, commonly
referred to as “Title IV-D” of the federal Social Security Act.*> The Act required that custodial
AFDC [Aid for Families with Dependent Children, now known as Temporary Assistance for
Needy Families (TANF)] parents assign their rights to the state to collect child support payments
and that the funds collected on behalf of AFDC families be used to reimburse the government for
welfare benefits paid to the families.*?

The New Mexico legislature recognized these federal mandates and enacted Section 27-2-28,
which provides that “[i]n cases where the department has provided cash assistance to children in a
household, the court shall award judgment in favor of the department and against the noncustodial
parents of the children for child support, calculated pursuant to Section 40-4-11.1 NMSA 1978,
for all months in which the children received cash assistance benefits.”** The statute contemplates
that there will be a judgement for retroactive child support. The legislature specially stated that the
noncustodial parent shall receive a “credit for any support actually provided, including housing,
clothing, food or funds paid prior to the entry of any order for support.”* Receipt of public
assistance is not dependent upon marriage; the legislature created the Public Assistance Act*® to
help all New Mexicans in need. However, once cash assistance is provided the state is entitled to
be reimbursed.

In State ex rel., Human Services Department v. Toney, mother gave birth to a daughter in 2005.47
At that time, father executed an acknowledgement of paternity.*® The parties separated in 2006;
father only paid mother child support in 2011 and 2012.** Mother applied for public assistance
and assigned her rights to child support to the Department.>® In August of 2016, the Department
filed a petition on behalf of mother and the State seeking child support retroactive to the date of
separation.®! Father appealed and argued that the NMUPA did not apply and therefore any award
of retroactive child support to the date of the couple’s separation was barred.>?

The Court of Appeals disagreed. In doing so, the court noted that NMUPA governs ‘“the
determination of parentage”.® The court did a complete analysis of the NMUPA provisions
regarding parentage, including recognition that an acknowledgement of paternity “is equivalent to
an adjudication of paternity of a child.”>* The court noted that the Department filed a timely
petition (even though it was filed eleven years after the birth of the child) and that it “sought to
enforce the obligation of the noncustodial parent.”>> The court rejected father’s argument as the
Act “would prohibit retroactive support when paternity is acknowledged and allow it when
paternity is adjudicated.”>® The court held “that the NMUPA authorizes district courts to order
retroactive support when an acknowledgment of paternity has established the parent-child
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relationship. “Our holding today advances the Legislature’s goal of broadly applying the
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NMUPA to ensure that it serves its important purposes, unhindered by overly technical application
of provisions designed to ensure that all parents contribute equitably to their children’s financial
support.”>8

The Toney court noted that every case is different. “Instead of categorically forbidding or
categorically requiring retroactive support, the NMUPA calls for a case-by-case approach to
retroactive support issues, including consideration of any equitable defenses.”* This includes
situations in which married parents separate and live apart.

Toney involved an unmarried couple; however, the same analysis must be applied to married
individuals. To argue otherwise is untenable. When married couples have a child, the only quasi-
legal document that can be executed is the acknowledgement of paternity. This is exactly what
was at issue in Toney wherein retroactive child support was awarded from the date the parties
separated. If no acknowledgement of paternity is executed, then a presumption is created. It can
be unrebutted or challenged as was done in Soon.®® In all situations, you first establish parentage,
which must be done under the NMUPA, and then the court awards all child support obligations,
including retroactive child support.

In Division of Family Services v. Summerford,°' the Missouri child support agency, as the assignee
of the mother’s right to child support, brough suit against the child’s father, even though the mother
and father were still married.®? The trial court denied the request for child support. The appellate
court reversed and remanded and held that the mother, even though married, had the right to pursue
child support under the Missouri UPA. %

The cases upon which the trial court relied for its position that Mother must petition
for dissolution of marriage, legal separation, or separate maintenance and must seek
judgment on child custody and visitation matters before the court may ‘exercise its
discretion to enter an award of child support” were all decided prior to Missouri’s
1987 enactment of the UPA. Here, pursuant to the UPA, Mother properly sought
an adjudication of paternity and an order of support.®*

The court explained that mother did not have to file for divorce to obtain an order for child
support.®® In doing so the court stated, “[t]he trial court’s ruling in this case is erroneous in that it
would give children whose parents never marry greater rights to support than children whose

parents at some time marry one another.”®

III. CONCLUSION

Married but separate custodial parents can seek retroactive child support from the date of
separation under the NMUPA. This comports with the strong public policy requiring every parent
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to support his/her children and preserves the child’s right to financial support. This important
function was best described in Williams v. Perkins, wherein the Texas Supreme Court noted:

The function of child support is to help a custodial parent maintain an adequate
standard of living for the child. When child support payments are not made, the
result is a loss of funds available for the child’s food, clothing, education, and home
environment. It is a strong, long-standing policy of this state to protect the interests
of its children, and this is the policy underlying the enforcement of child support
obligations. Characterizing arrearages as nothing more than a “debt” owed to the
custodial parent ignores the reality that the child is frequently the one who has been
harmed by nonpayment and it is the child’s interest which are ultimately sought to
be protected. ¢’

If a party seeks a divorce, the dissolution of marriage can be coupled with a NMUPA claim to
permit the court to provide all relief that may be awarded including the claim for retroactive child
support.

! This article is for information purposes only and does not reflect the opinion of the New Mexico State Bar, the
Family Law Section, or the New Mexico Health Care Authority. The author would like to thank Phyl Bean, for her
editorial comments and assistance.
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