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This issue of NREEL Vista be-
gins with two perspectives on 
the future development of ener-
gy transmission lines.  Ed Merta 
observes that the national trans-
mission grid is inadequate to 
withstand climate change and 
posits that one likely result will 
be federal preemption of state 
transmission siting authority.  
And Rachel Giron examines 
the challenges that the SunZia 
Southwest Transmission Project 
faces under the current regime 
of shared federal and state per-
mitting authority.  

Changing focus to wildlife and 
land management, Collin Gan-
non provides an update on the 
proposed listing of the Jemez 
Mountains salamander under 
the Endangered Species Act and 
describes the impact that a list-
ing might have on both wildfire 
management policies and the 
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Ed Merta1

What do electric transmission 
lines have to do with climate 

change? The answer is about more 
than just building new transmis-
sion capacity to deliver energy from 
renewable sources. The current na-
tional transmission grid, it turns 
out, is too sparse to handle the pro-
jected dramatically hotter tempera-
tures (and other climate impacts, 
like floods and wildfires) that climate 
change will bring. This article will 
show how the resulting pressure for 
new transmission facilities to adapt 
to the impacts of climate change will 
compound preexisting pressure, un-
related to climate change, for federal 
preemption of state decision-making 
in this area. Unless an alternative to 
federal preemption is found, climate 
change threatens to end decades of 
state predominance in the siting and 
construction of electric transmission 
facilities, ushering in a new era of 
centralized, national administrative 
control. Pressures for such a shift will 
exist even if federal or state action to 

Gridlock Preempted?  
How Climate Change Could  
End State Control Over  
Electric Transmission Siting

limit greenhouse gasses never hap-
pens at all.  

On October 29, 2012, Hurricane 
Sandy pounded the northeastern 
United States with 90 mile per hour 
winds that knocked down trees and 
damaged distribution lines carrying 
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electricity locally to homes and businesses. Sandy left mil-
lions of people in the northeastern United States without 
electrical power for days or weeks after the storm itself.2 
In the wake of the storm, New York governor Andrew 
Cuomo declared that infrastructure planning must begin 
adapting to extreme weather events like Sandy – treat-
ing them as the new norm rather than the occasional, 
catastrophic exception. Cuomo noted that, “Going for-
ward, I think we do 
have to anticipate 
these extreme types 
of weather patterns. 
And we have to 
start to think about 
how do we rede-
sign the system so 
this doesn’t happen 
again.”3

The Southwest faces 
weather related chal-
lenges different but 
no less severe than 
those confronting 
the Northeast, in-
cluding analogous 
threats of extreme 
weather overwhelm-
ing the state’s infra-
structure. As was the case with Hurricane Sandy, electric 
distribution and transmission in New Mexico could be 
overwhelmed by extreme weather events from heat waves, 
wildfires, and drought.4 An increase in the frequency and 
severity of heat waves, in particular, can strain the elec-
trical grid’s operating capacity, making technical failures 
either more likely or more catastrophic when they occur.5

Electric power industries around the world, along with 
national and international government agencies, are well 
aware of the science indicating that heat waves and other 
extreme weather events, including droughts, floods, and 
wildfires, are growing more common over time and will 
almost certainly continue to do so.6 Industry and interest-
ed government decision-makers have begun planning for 
these extreme weather events.7 The emerging consensus 
is a simple one: more heat waves, more wildfire, and less 
water will require more transmission capacity to prevent 
failures when extreme weather events stress the grid.8 

This dawning awareness comes after years of government 
and industry assessments that already regarded transmis-
sion capacity as inadequate for reasons unrelated to cli-
mate change.9 In the Southwest and elsewhere, economic 
and population growth have increasingly called attention 
to the likely future inability of existing transmission lines 
to deliver sufficient electricity to meet growing demand.10 
Other factors complicate the picture even further, like 

the inability of 
the current grid to 
handle future ex-
pansion of renew-
able energy genera-
tion11 or respond to 
drought-induced 
disruptions of wa-
ter-intensive gen-
eration facilities.12 

States currently 
hold the legal pow-
er to authorize or 
deny construction 
of electrical trans-
mission lines car-
rying power across 
the country.13 Fac-
ing pressures from 
local landowners, 

communities, and elected officials with interests ranging 
from property to ecological values, state and local gov-
ernments have been unwilling to approve the necessary 
dramatic expansion of national transmission capacity.14 
In this legal regime, federal law regulated certain aspects 
of electricity transmission affecting interstate commerce, 
such as wholesale rates or transactions between utilities 
in different states.15 But federal law left to the states the 
basic decision of whether the physical facilities for electric 
power transmission would be constructed or not.16 

To change that reality and address industry concerns, 
Congress for the first time authorized federal preemption 
of state transmission construction decisions as part of the 
Energy Policy Act of 2005 (EPAct 2005).17 This statute 
requires the Secretary of Energy to undertake a study of 
congestion in the national electrical transmission grid.18 
The law authorizes the Secretary, based on that study, to 
designate specific areas of the country as National Inter-
est Electric Transmission Corridors (NIETC).19 Within 

http://www.flickr.com/photos/40495074@N00/1714911324/
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these corridors, and only 
these corridors, the Federal 
Energy Regulatory Com-
mission (FERC) has “back-
stop” authority to override 
state decisions on the con-
struction of electric trans-
mission facilities and issue 
its own permits for such 
construction, but only un-
der certain conditions.20 In 
essence, FERC’s backstop 
preemption applies only if 
certain legal barriers prevent 
state approval or if the re-
sponsible state agency fails 
to act on an application for 
a construction permit with-
in one year.21

These provisions of EPAct 
2005, in the electric power 
industry’s view, have failed 
to overcome perceived state 
impediments to transmis-
sion expansion. Widespread 
local opposition led the De-
partment of Energy (DOE) 
to designate only two re-
gional NIETCs where FERC preemption would apply.22 
Later, a federal court ruled that the statute allows FERC 
preemption only if a state fails to take any action at all 
on a construction application within one year – not, as 
FERC had argued, if the state explicitly rejects the appli-
cation in that time.23 Moreover, another federal court va-
cated FERC’s designation of NIETCs for failing to con-
sult with affected states as required by the statute.24 With 
no NIETCs currently in effect, FERC has no preemption 
authority anywhere under EPAct 2005 and would, ac-
cording to FERC and others, have questionable authority 
to preempt a state denial that occurred in one year or 
less.25 

As the perceived failures of EPAct 2005 became more 
apparent, Congress considered new proposals to ad-
dress the situation.26 The most prominent of these arose 
in the context of climate change. In 2010, the American 
Clean Energy and Security Act passed the House of Rep-
resentatives but failed to reach the floor in the Senate.27 
Commonly known as the Waxman-Markey bill, its most 

famous provisions would 
have established a cap-and-
trade greenhouse gas reduc-
tion program, but the bill 
also would have tried to fix 
perceived defects in EPAct 
2005’s backstop preemption 
authority for FERC in des-
ignated transmission cor-
ridors. In particular, Wax-
man-Markey would have 
expressly allowed FERC, in 
much of the United States, 
to authorize transmission 
projects not only in the ab-
sence of a state decision but 
also to override any state 
denial of transmission con-
struction permits.28 This en-
hanced preemption was in-
tended to pave the way for 
new transmission lines nec-
essary to deliver zero-car-
bon, renewable energy from 
wind, solar, and geothermal 
generation facilities.29  

Although Waxman-Markey 
failed to become law, it illus-

trates how climate change considerations can strengthen 
preexisting pressures for federal preemption of state trans-
mission decisions. Mitigation of greenhouse emissions via 
renewable energy is one rationale for such preemption, 
but adaptation to extreme weather driven by climate 
change can be another. The electric power industry and 
responsible public policy makers have already anticipated 
the need for new transmission capacity in response to 
heat waves, storms, and other likely future climate im-
pacts. If state resistance continues to create a perceived 
barrier to the expansion of critical transmission facilities, 
the already considerable pressure for federal preemption 
could become even stronger. 

From a policy perspective, federal preemption of state 
transmission siting authority will be simple and expedi-
ent, and it will rest on a virtually ironclad legal founda-
tion. Although Congress has chosen for decades to let 
states take the lead on authorizing transmission construc-
tion, the United States Supreme Court has indicated that 
Congress could withdraw that authority if it chose to do 
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so.30 The Court has held that virtually every aspect of elec-
tric power transmission is enmeshed in commerce across 
state lines, thus permitting Congress to exert its author-
ity under the Commerce and Supremacy Clauses of the 
federal Constitution to preempt state authority over such 
traditionally local matters as transmission construction.31 
Such preemption has long been the norm in natural gas 
policy, where FERC authorizes construction of pipelines 
to deliver natural gas.32 

Stakeholders in New Mexico and elsewhere who op-
pose such an expansion of federal authority over electric 
transmission construction face an uphill battle. There is 
no self-evident reason why federal preemption should be 
the norm in transmission of natural gas but not electric-
ity. Today’s transmission grid is inadequate to meet likely 
future needs even apart from climate change, and state 
opposition has clearly played a role in creating that situ-
ation. Climate change promises to expose transmission 
defects even further, not only by driving expanded use 
of renewable energy but by increasing the frequency and 
duration of storms, heat waves and drought. These ex-
treme weather events, compounded by expected growth 
in population and the economy, will generate escalating 
pressures for the expansion of the electrical grid across 
the entire United States. If New Mexico wants to main-
tain its authority to make future transmission decisions, 
it will have to show that the states are better situated than 
federal authorities to make decisions that balance local 
concerns with increasingly urgent national needs. 
_______________________
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recently promulgated off-road vehicle regulations in 
the Santa Fe National Forest.

Finally, Samantha Ruscavage-Barz discusses pending 
litigation in which a teenage plaintiff asserts that the 
common law Public Trust Doctrine requires the State 
of New Mexico to protect the atmosphere from im-
pairment caused by greenhouse gases.

Introduction to the Winter 2013 NREEL Newsletter    continued from page 1

If you would like to submit an article for the Sum-
mer 2013 issue of NREEL Vista, please contact me at 
supsap@nmcourts.gov. My gratitude goes out to board 
members Adrian Oglesby and Samantha Ruscavage-
Barz for working with two of our talented student au-
thors. Thank you for your continued support of the 
NREEL Section of the State Bar.

Sally Paez, Editor
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The SunZia Southwest Transmission Project is a pro-
posed high-voltage transmission project designed to 

carry largely renewable-generated electricity from sources 
in the New Mexico and Arizona deserts to load centers in 
the Western Interconnection.2 It will start in central New 
Mexico near Corona at a new substation called SunZia 
East in Lincoln County, and go to southeastern Arizona, 
terminating at a proposed Pinal Central substation near 
Casa Grande in Pinal County.3  The project will con-
sist of two single-circuit 500 kilovolt (kV) transmission 
lines with at least three intermediate interconnections.4 
The proposed routes will stretch for 460-530 miles, de-
pending on the exact path chosen, and the rights-of-way 
(ROWs) will be between 400-1000 feet wide.5

SunZia is managed by SouthWestern Power Group, an 
independent developer based in Phoenix.6 It is sponsored 
by Arizona utilities Salt River Project and Tucson Electric 
Power, Tri-State Generation & Transmission Association, 
and Shell WindEnergy, and so it represents a joint effort 

Permitting Renewable Energy on Federal Lands: 
The SunZia Southwest Transmission Project

by electric utilities, a 
wind generation de-
veloper, and a mer-
chant transmission 
developer.7 The im-
mediate impetus for 
the project is mainly 
economic, to provide 
access to stranded re-
newable energy zones 
and allow the expan-
sion of the energy 
production economy. 
It is also expected to 
increase the reliability 
of electrical service 
and further state and 
federal policy goals 
that encourage re-
newable energy de-
velopment.8 The cre-
ation of new energy 

infrastructure is necessary to allow the development of 
renewable resources, to meet state Renewable Portfolio 
Standards, and to contribute to larger climate change 
mitigation efforts. Yet, multistate transmission siting, 
even for renewable generation, faces numerous challenges 
from both the complexity of the siting process itself and 
from local opposition based on environmental or eco-
nomic concerns and a perceived lack of benefits.  This ar-
ticle will examine the siting process and challenges faced 
by the SunZia Project.

Development began for SunZia in 2008, with an agree-
ment between the sponsors formed in April of that year.9 
The group submitted a ROW application to the Bureau 
of Land Management (BLM) in September 2008, and the 
BLM filed a notice of intent to prepare an Environmental 
Impact Statement (EIS) in the Federal Register and began 
scoping for the project the following spring.10 The pro-
posed route for the SunZia Project will place the lines pri-
marily on public lands in both Arizona and New Mexico, 

Rachel Giron1
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and will involve traveling around the White Sands Missile 
Range.11 Consequently, it will require both federal and 
state permits involving oversight by multiple agencies.  

The federal permitting process has been fast-tracked un-
der a 2009 Memorandum of Understanding (MOU) 
between nine federal agencies, authorizing a cooperative 
process with one lead agency selected by the DOE. SunZia 
was also one of seven pilot projects chosen by the Obama 
administration’s Rapid Response Team for Transmission 
(RRTT), formed in October 2011.12 The BLM was desig-
nated as the lead federal agency for the SunZia project, so 
it will coordinate the development of the EIS pursuant to 
the National Environmental Policy Act (NEPA), Federal 
Land Management and Policy Act (FLMPA), and associ-
ated regulations.13 Working with the BLM on this process 
are numerous other federal and state agencies.14

Even though SunZia will make use of previously designat-
ed Section 368 energy corridors under the Energy Policy 
Act of 2005, a site-specific EIS and ROW decision is still 
required.15 After a lengthy public comment process, in-
cluding holding numerous public meetings and attracting 
approximately 1,400 comments, the BLM released the 
draft EIS in May 2012.16  At that point public comment 
was reopened until August 22, and the BLM is currently 
working on the final EIS considering this input.  Once 
finalized, the BLM will use the information gathered as it 
considers the ROW grant needed to cross BLM-managed 
federal lands.17  

The BLM’s objectives in granting a ROW are to protect 
the natural resources on public and adjacent lands, pre-
vent unnecessary or undue degradation, promote the use 
of ROWs in common where possible, and coordinate 
with state and local governments and other interested 
parties.18 The BLM may grant a ROW with terms and 
conditions in the public interest, including modifications 
of use or route and mitigation requirements.19

The cooperative federal process authorized by the 2009 
MOU applies only to lands controlled by those agency 
signatories, so SunZia will still need to obtain separate 
permits to cross other federal lands. These include lands 
within the Middle Rio Grande Conservancy District 
(MRGCD) in New Mexico managed by the Bureau Of 
Reclamation, and the San Carlos Irrigation Project canal 
system that is administered by the Bureau of Indian Af-
fairs. Both will require separate NEPA decisions to grant 

ROWs.20  In addition, the application is subject to review 
by the Department of the Army because some BLM lands 
have been reserved for exclusive use by the military.21

As the federal permits are granted, the state permitting 
process can begin.  SunZia must apply to the Arizona 
Corporation Commission (ACC) for a Certificate of 
Environmental Compatibility (CEC), and to the New 
Mexico Public Regulation Commission (NMPRC) for a 
Location Permit.  Considerations for these siting permits 
are based on needs, costs, and environmental factors.  

The New Mexico legislature requires a location permit 
based on the idea that it is in the public interest to con-
sider any adverse effects on the environment or quality 
of life of state residents before granting siting permis-
sion.22 The NMPRC is required to approve applications 
for transmission siting unless they find that “the location 
will unduly impair important environmental values,” 
considering existing state, local, or private development 
plans; fish, wildlife and plant life; noise emission levels 
and communications interference; safety of the proposed 
availability of the location to the public for recreational 
purposes; existing scenic, historic, cultural, archaeologi-
cal or religious sites in the area; and any additional factors 
that require consideration under applicable federal and 
state laws.23 

In Arizona, the ACC refers applications for a CEC to the 
Arizona State Power Plant and Transmission Lines Siting 
Committee (Committee).24 Factors to be considered in 
granting a CEC are similar to those for a NMPRC loca-
tion permit, except that the ACC also requires consider-
ation of costs and the protection of unique environmental 
areas, recognizing that increased facility costs represent 
potential increases in costs to customers and applicants 
and that unique areas may have important biological re-
sources or habitat for rare or endangered species.25 Once 
the Committee makes a decision granting or denying the 
CEC application or imposing conditions on a grant, the 
decision is reviewed by the ACC, who may approve, deny, 
or modify it based on considerations of public interest, 
project need, and environmental impact.26

No local siting permits will be needed because New Mex-
ico and Arizona siting laws allow these centralized state 
authorities to preempt local rules.27 However, both states 
still require compliance with all local rules, unless the 
state agency determines that the rules are unreasonable 
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and not in the public interest.  Numerous other permits 
are also required and the process can still be lengthy and 
cumbersome.  SunZia must obtain ROWs across state 
and private land, and environmental, historic, and en-
croachment permits from a variety of state agencies.

The ROWs across state trust land are granted by the Ari-
zona State Land Department and the New Mexico State 
Land Office.  Because of the restrictive terms under which 
land was granted to these states, the State Land Commis-
sioners, as trustees, are required to administer the state 
trust lands for the benefit of their trust beneficiaries, such 
as public schools.28  Therefore, both New Mexico and Ari-
zona agencies require applicants to demonstrate that the 
ROW is in the interest of their beneficiaries for it to be 
granted.29

In spite of the detailed EIS conducted by the BLM, state 
environmental permits will be required for water quality, 
air quality, hazardous waste, plant removal, possible ef-
fects on endangered species, and possible impacts on cul-
tural or historical resources.  The Arizona State Historic 
Preservation Office provides guidelines for streamlining 
the review process by including all involved agencies in a 
single consultation.30  However, neither the Arizona nor 
the New Mexico state agencies are signatories to the BLM 
review, and thus they may duplicate work already com-
pleted under federal guidelines.31 

Finally, encroachment permits from both New Mexico 
and Arizona Departments of Transportation will be need-
ed, wherever transmission lines cross their ROWs.32 Prior 
permission of the Federal Highway Administration is also 
needed if federal-aid interstate highways will be affected.33  
These state permits are expected to be issued in 2013, so 
that construction can begin in 2014. Operation can be 
expected, at the earliest, in 2016.34

New Mexico and Arizona are both energy producing 
states, in that they have the capability to produce more 
energy than the state resident populations will consume.  
In the case of renewable energy in particular, both states 
have some of the highest concentrations of solar and wind 
power potential in the nation.  In order to develop these 
resources and meet their respective Renewable Portfolio 
Standards, they have implemented progressive renew-
ables policies.35  New Mexico has created the New Mexico 
Renewable Energy Transmission Authority (NMRETA), 
tasked with planning and financing projects to develop 
renewable resources and create economic opportuni-

ties, and specifically authorized to consider the benefits 
of interstate projects.36  Arizona legislators attempted to 
further streamline the siting process for renewable energy 
projects with the proposal of Senate Bill 1517 in 2011.  
Senate Bill 1517 would have allowed state agencies to 
make use of federally collected data as a basis for their 
permitting decisions.  For example, the environmental 
and historical preservation data collected by the BLM in 
creating their EIS could have been used to issue state en-
vironmental permits.  However, due to concerns for state 
and local autonomy, the bill was defeated in the Arizona 
House.

Critics point out that SunZia sponsored the bill, char-
acterizing it as an attempt to avoid proper oversight of 
local issues by local authority.  They maintain that con-
solidating the review process would amount to federal 
preemption and result in a lack of consideration for local 
concerns and insufficient input from local residents.  This 
local input/centralized efficiency conflict is at the heart of 
current transmission siting problems. The inefficiency of 
the current process results in duplication of federal and 
multiple state inquiries, collecting the same data and con-
ducting the same reviews. However, each party is unwill-
ing to give up their control over the process, resulting in 
long delays in approval for necessary transmission infra-
structure.
_______________________________
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Figure 2-3. Alternative Routes  
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On September 12, 2012 the United States Fish and 
Wildlife Service (USFWS) proposed to list the Jemez 

Mountains salamander under the Endangered Species Act 
(ESA)2 and designate critical habitat.3 Increased severity 
and frequency of wildfires in New Mexico, along with 
habitat fragmentation and climate change, are the prima-
ry threats to the Jemez Mountains salamander prompting 
the USFWS proposal.4 Recent and controversial off road 
vehicle regulations in the Jemez Mountains may face im-
mediate scrutiny and alteration in response to this pro-
posed listing.5

The Jemez Mountains salamander’s unique ecological re-
quirements make the species susceptible to slight varia-
tion in its environment. The salamander averages only 14 
centimeters in length, and individuals live within a small 
home range of approximately 86 square feet. 6 The sala-
manders have no lungs, and require a moist environment 
to facilitate oxygen exchange through their skin.7 Dwell-

National Park Service

Recent Destructive Wildfires  
in Northern New Mexico Spark Proposed  
Listing of the Jemez Mountains Salamander  
Under the Endangered Species Act 

ing underground in moist soils, 
or beneath rocks and rotting logs, 
the salamanders typically venture 
aboveground only to feed at night 
or lay eggs during midsummer 
rains.8 Like the salamander’s minute 
body size, the species’ habitat range 
is small. Generous researcher esti-
mates depict a range of 400 square 
miles across the Jemez Mountains at 
a restricted elevation zone of 7,200 
to 9,500 feet.9 The small habitat 
range, little propensity to migrate, 
and moisture dependency make the 
salamander vulnerable to relevant 
hazards such as severe wildfire and 
habitat fragmentation in the Jemez.

Governmental agencies and envi-
ronmental advocacy groups have 

long recognized the growing threats to the salamander’s 
survival. The Secretary of Agriculture selected the south-
west Jemez Mountains in 201010 as part the U.S. For-
est Service’s Collaborative Forest Landscape Restoration 
Program.11 The program, designed to encourage science 
based collaborative strategies to increase forest health and 
species conservation, could allocate the Jemez Moun-
tains region up to $33.7 million in funding over the 
next ten years to achieve such goals.12 Initial funding in 
2010 created “shovel ready jobs” and purchased monitor-
ing equipment,13 inspiring a July 2012 action plan that 
proposes substantial conservation efforts in the Jemez.14 
Such efforts will include combinations of thinning and 
prescribed burning projects aimed to decrease the risk of 
severe stand-replacing fire in salamander habitat.15

The salamander is listed as an endangered species under 
the New Mexico Wildlife Conservation Act (NMWCA)16 
without a recovery plan to date.17 Even with a recovery 

Collin Gannon1
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plan, the conservation benefits for a species like the sala-
mander, facing threats from wildfire and habitat fragmen-
tation, would be limited under the NMWCA due to a 
lack of authority to provide habitat protection.18

Since 1982 the salamander has been a candidate for list-
ing under the ESA.19 The environmental advocacy group 
WildEarth Guardians petitioned the USFWS to list the 
salamander as endangered in 2008 without success. 20 
It was a May 2011 stipulated settlement agreement be-
tween the USFWS and WildEarth Guardians, seeking 
to resolve inadequacies in the endangered species listing 
process, that paved the way for this most recent salaman-
der proposal. 21 The 2011 settlement agreement22 requires 
the USFWS to address 251 species on its candidate list, 
which included the Jemez Mountains salamander, within 
the next six years23

The USFWS’s September 2012 listing proposal describes 
potential critical habitat for the salamander that cov-
ers 90,798 acres of land within parts of Sandoval, Los 
Alamos, and Rio Arriba counties.24 The proposed criti-
cal habitat would be separated into two parcels of federal 
land in the western and southeastern Jemez Mountains.25 
The public comment period for the published proposal 
ended on November 13, 2012, and the USFWS is ex-
pected to make a final determination within one year of 
the publication.26

The primary threat the US-
FWS cites to the salamander’s 
survival is the increased risk of 
severe stand-replacing wildfires 
in its habitat.27 A stand-replac-
ing wildfire kills the majority 
of above ground vegetation in 
the burn area,28 and is a rela-
tively recent phenomenon in 
the Jemez Mountains.29 In 
2011 the Las Conchas wildfire 
burned 17,780 acres of sala-
mander habitat, 156,000 acres 
in total.30 The Las Conchas fire 
came in the wake of several 
other severe fires in the area, 
notably the Dome Fire in 1996 
and the Cerro Grande in 2000, 
all combining to burn over 36 
percent of previously record-
ed salamander habitat.31 The 
destructive capacity of these 

stand-replacing wildfires makes a species like the sala-
mander, which has a small and isolated range, especially 
vulnerable to complete habitat destruction. Wildfire, in 
addition to habitat destruction, can substantially dry the 
salamander’s habitat and hinder its ability to absorb and 
retain oxygen.32 Chemicals used to suppress wildfires, as 
well as physical trampling of salamander habitat by fire-
fighting personnel, contribute to the threat stand-replac-
ing wildfires pose to salamander conservation. 33 

The increased frequency of severe stand-replacing fire has 
been caused in part by historic fire exclusion and suppres-
sion policies. Responding to an increased stake in timber 
and human safety concerns during the early 1900’s, Con-
gress passed the Forest Fire Emergency Act of 1908.34 The 
Act gave the U.S. Forest Service the authority and fund-
ing to take any means necessary to eliminate forest fires.35 
Decades of fire suppression (extinguishing fire) and ex-
clusion (preventing fires altogether) followed, resulting 
in today’s over-dense forest composition.36 Frequent and 
low-intensity natural wildfires prior to human interven-
tion actually had fire-retarding effects; they decreased 
forest density by burning dead underbrush, which cre-
ated natural firebreaks to stand-replacing fires.37 Forest 
composition and the behavior of wildfire have changed 
drastically in the past 100 years, likely as a result of fire 
suppression and exclusion policies. 

Burt Stalter • http://www.flickr.com/photos/lasconchasfire/5892899928/in/photostream
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Compounding the threat of wildfire from increased forest 
density is climate change. Recent climate change trends in 
the Jemez Mountains indicate increased temperatures and 
decreased precipitation. 38 Climate models consequently 
project an increase in the duration of the New Mexico 
wildfire season and an increase in wildfire frequency and 
severity.39 In addition to elevating fire risk the warmer 
temperatures could limit the salamander’s ability to ven-
ture aboveground to feed and lay eggs in the Jemez.40 

The USFWS anticipates that listing the salamander un-
der the ESA and designating critical habitat could lead 
to changes in forest suppression and exclusion policies 
throughout the Jemez Mountains. 41 An ESA listing could 
force federal agencies to reconsider forest fire policies as 
well as contribute to the restoration efforts already in ac-
tion, including forest thinning and prescribed burns.42 

In addition to possible changes in forest fire policy, a list-
ing and designation of critical habitat should immedi-
ately influence the recent Santa Fe National Forest Travel 
Management Plan for off road vehicle use. The USFWS 
cites habitat fragmentation and destruction due to road 
development and motorized vehicle use as a substantial 
threat to salamander habitat. 43 Unpaved roads increase 
water runoff, which has a drying effect throughout sal-
amander habitat.44 The unpaved roads and trails in the 
Jemez Mountains historically have encouraged heavy off 
road vehicle use, likely contributing to localized salaman-
der killings and habitat destruction.45 

In 2005 the Forest Service published a Travel Manage-
ment Rule aimed at reducing the negative effects of off 
road vehicle use on cultural resources, wildlife, and wa-
tersheds in National Forests.46 The rule led to the Santa 
Fe National Forest Travel Management Plan establishing 
approximately 2,200 miles of trails and roads for off road 
vehicle use through salamander habitat areas. 47 This is a 
reduction from the 5,000 miles previously available for 
off road vehicle use, but environmental groups such as 
the WildEarth Guardians and the Center for Biological 
Diversity had hoped to see less.48 Advocates for off road 
vehicle use were not happy with the Travel Management 
Plan either, but on October 9, 2012 the U.S. Forest Ser-
vice upheld the plan after the 45-day administrative ap-
peal period ended.49 Though the USFWS released final 
maps detailing the Travel Management Plan’s approved 
trails and roads on December 1, 2012, the proposed list-
ing of the salamander under the ESA will likely lead to 
further analysis of the Plan’s affects on salamander sur-

vival.50 The ESA requires conference with the Secretary 
of the Interior on any agency action likely to jeopardize 
survival of any proposed listed species.51 

The listing of the Jemez Mountains salamander and des-
ignation of critical habitat should help mitigate threats to 
the salamander’s survival. An ESA listing will require gov-
ernmental agencies to reassess their actions in protected 
critical habitat for the salamander’s conservation. Efforts 
already directed at decreasing the risks of severe fire could 
receive the funding needed to expand their capabilities 
and have greater impact. Improved fire management poli-
cies and the reduction in off road vehicle use through-
out the Jemez could benefit other threatened species in 
the region, and even provide a model of improved forest 
management for other localities that face similar threats.
______________________________
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On May 4, 2011, 16-year-old Akilah Sanders-Reed 
and the environmental organization WildEarth 

Guardians filed a lawsuit against Governor Susana Marti-
nez and the State of New Mexico (“the State”) to enforce 
the State’s duty to protect the atmosphere from the ef-
fects of greenhouse gases that drive climate change and to 
hold this vital natural resource in “trust” for present and 
future generations of New Mexicans.2 The case relies on 
the long-established common law Public Trust Doctrine, 
under which states hold the natural resources within their 
boundaries in trust for their citizens and, as trustees, states 
must manage trust resources so as not to substantially 
impair their citizens’ interests in these resources.3 Plain-
tiffs allege that as a natural resource the “atmosphere” is 
subject to the protections of the Public Trust Doctrine, 
and should be managed to prevent substantial impair-
ment caused by unlimited greenhouse gas emissions from 
sources in New Mexico. The New Mexico judiciary has 
not yet formally recognized the Public Trust Doctrine as 
part of this State’s common law. Thus, the claims raised in 
Sanders-Reed v. Martinez present issues of first impression 
in New Mexico.

The Public Trust Doctrine  
and Climate Change in New Mexico

The Public Trust Doctrine
The Public Trust Doctrine is 
“[a]n ancient doctrine of com-
mon law [that] restricts the 
sovereign’s ability to dispose of 
resources held in public trust.”4 
“The genesis of this principle 
is found in Roman jurispru-
dence, which held that ‘by the 
law of nature’ ‘the air, run-
ning water, the sea, and con-
sequently the shores of the sea’ 
were ‘common to mankind.’”5 
The Public Trust Doctrine de-
veloped through English com-
mon law and was incorporated 
into the first American colonial 
charters.6 Following the Amer-
ican Revolution, the Public 
Trust Doctrine became part 

of American common law. More than a century ago, in 
what has become the seminal public trust case, the U. S. 
Supreme Court recognized the Public Trust Doctrine was 
needed as a bulwark to protect resources too valuable to 
be disposed of at the whim of the legislature.7 Since then, 
various state courts have defined the Public Trust Doc-
trine as imposing an affirmative, inalienable obligation on 
states to protect public trust resources, and not to use the 
asset in a manner that causes injury to present and future 
trust beneficiaries.8

Unlike state courts in California, Hawaii, and Arizona, 
New Mexico state courts have not, until recently, been 
asked to adjudicate issues related to the Public Trust Doc-
trine and its application to natural resources in New Mex-
ico. However, public trust principles are inherent in New 
Mexico law. The New Mexico legislature has implicitly 
recognized the State’s duty as trustee9 with respect to sur-
face water, groundwater, moisture in the atmosphere, and 
salt lakes.10 Public trust principles are also implicitly ex-
pressed in the New Mexico Constitution.11 Thus, judicial 
recognition that the Public Trust Doctrine is operative in 

Samantha Ruscavage-Barz1
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New Mexico would effectuate the State’s role as trustee of 
these natural resources. 

Air as a Public Trust Resource
Illinois Central established the principle that a public trust 
resource is any “property of a special character” that pres-
ents “a subject of public concern to the whole people of a 
state.”12 Over time, courts have expanded the Public Trust 
Doctrine beyond original societal concerns of commerce 
and navigation to other modern concerns such as bio-
diversity, wildlife, and recreation.13 Indeed, courts have 
“perceiv[ed] the Public Trust Doctrine, not to be ‘fixed 
or static,’ but one to be molded and extended to meet 
changing conditions and needs of the public it was cre-
ated to benefit.”14 Whether a particular natural resource 
is part of the public trust is typically treated as a question 
of state law.15

Consistent with Illinois Central, the idea that the air or at-
mosphere is subject to the protections of the Public Trust 
Doctrine stems from the belief that the atmosphere is a 
shared resource “vital to human welfare and survival.”16 
Simply put, state citizens have an interest in seeing their 
airshed managed in a manner that will prevent substantial 
impairment to air quality and climate. The latter results 
from allowing unlimited levels of greenhouse gas emis-
sions into the atmosphere, and is the basis for Sanders-
Reed as well as for similar public trust cases filed in 11 
other states and in federal court.17

Although the question of whether the atmosphere is a 
public trust resource is an issue of first impression in New 
Mexico, a handful of other states have generally recog-
nized the applicability of the Public Trust Doctrine to air 
in their case law and constitutions.18 In a recent case simi-
lar to Sanders-Reed, Texas Judge Gisela Triana held that all 
natural resources, including the atmosphere, are protected 
under the Public Trust Doctrine and the Texas constitu-
tion.19 However, other state courts have been reluctant to 
extend the Doctrine to the atmosphere, choosing either 
to limit public trust protections to water resources or not 
to address the question at all and instead dismiss cases for 
lack of jurisdiction.20

The Case
Of the 13 cases filed in state and federal courts to establish 
the atmosphere as a public trust resource and seek protec-
tions for that resource under the Public Trust Doctrine, 
Sanders-Reed is the only case that is proceeding to the mer-
its phase. The State moved to dismiss the original com-

plaint on the grounds that application of the Public Trust 
Doctrine was precluded by New Mexico’s statutes related 
to air quality, the requested relief violated the separation 
of powers doctrine, and the plaintiffs had not met the 
requirements of the Declaratory Judgment Act. During a 
hearing held on January 26, 2012, Judge Sarah Singleton 
stated her belief that “if it was confronted with the issue, 
the Supreme Court of New Mexico would apply the Pub-
lic Trust Doctrine in New Mexico.”21 Following up this 
statement, the Court provided guidance regarding the 
context in which the New Mexico Supreme Court would 
apply the Public Trust Doctrine to the atmosphere: where 
the legislature had failed to enact a statutory scheme to 
deal with the atmosphere, where the agency assigned to 
deal with the atmosphere was not following an existing 
statutory scheme, or where the public was excluded from 
the legislative or administrative process.22 Furthermore, 
the Court stated that appropriate relief in a Public Trust 
case would be limited to “the court telling a State agency, 
or the State as a whole, to consider certain things.”23 The 
Court would not substitute its judgment for that of the 
Environmental Improvement Board with respect to set-
ting standards for evaluating or managing the atmospher-
ic resource.24 Finally, the Court provided Plaintiffs leave 
to amend their Complaint “to state a case that is more 
consistent with the way I am guessing the Public Trust 
Doctrine would be applied in New Mexico . . . .”25 

Plaintiffs filed an Amended Complaint requesting a de-
claratory judgment regarding the State’s Public Trust 
obligations to protect the atmosphere as a public trust 
resource for the benefit of present and future trust benefi-
ciaries, in particular the youth of New Mexico like Akilah 
Sanders-Reed. Plaintiffs also requested that the Court or-
der the State to comply with its Public Trust obligation to 
protect the atmosphere by assessing the current degree of 
impairment to the atmosphere from New Mexico’s green-
house gas levels and producing a plan for redressing this 
impairment and mitigating the climate change impacts 
that flow from it. The State again moved to dismiss the 
action on the grounds that the Amended Complaint did 
not comport with the Court’s instructions at the prior 
hearing.

Shortly after oral argument on the State’s motion on June 
29, 2012, Judge Singleton issued a written order granting 
in part and denying in part the State’s motion to dismiss 
and request for an immediate appeal. Judge Singleton’s 
order recognized that “Plaintiffs have made a substantive 
allegation that . . . the state is ignoring the atmosphere 
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with respect to greenhouse gas emissions.” The case is 
currently going forward on the issue of whether the state 
agency charged with protecting the atmosphere has met 
its Public Trust obligation.
__________________________
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On Saturday August 18, 2012, the NREEL Sec-
tion presented its first rafting CLE “field trip” 

on the Chama River and Ghost Ranch. Twenty-
nine Board members, Section members and other 
interested attendees from New Mexico, Texas, and 
Colorado gathered promptly at Ghost Ranch at 
8:30 a.m. NREEL Chair Josh Mann and Board 
member Adrian Oglesby started with an overview 
presentation on laws governing water management 
on both the Rio Chama and Rio Grande, explain-
ing the many entities that manage, use, and own 
water rights to these rivers. Next, UNM professor 
Dr. Mark Stone and U.S. Bureau of Reclamation 
hydrologist Dagmar Llewellyn discussed the Rio 
Chama Optimization Study, including different 
management techniques and the varied uses and 
interests of Chama River water.

The group then moved to the Christ in the Des-
ert Monastery to learn about its water and electric 
conservation projects, as well as the small brew-
ery where the monastery develops and tests new 
products. As rafting guides and crews readied 
their boats at the put-in near the monastery, Steve 
Harris presented “The Cultural Impact of Water 
Management and Water Law on Water.” Harris’s 
unique perspective as a rafting company owner, 
river guide, and water management advocate, shed 
light on the many cultural uses and impacts of wa-
ter management, only some of which were initially 
intended. Steve Hernandez added information 
throughout the day about the Lower Rio Grande 
Project, Elephant Butte, and pending adjudication 
litigation.

Finally, the group adjourned into five rafts and 
one inflatable kayak, and headed down the Chama 
River. Undeterred by occasional rain and rocks, 
attendees enjoyed the sounds of the river, chal-
lenging rapids, and the sublime beauty of the can-
yons and greenery along the river. Many water law 
discussions and stories were swapped, along with 
splashing, fun, and tasty snacks. 

Rafting and CLE:  
A Wild and Wonderful Combination
Jennifer Pruett, Section Member and former Section Chair
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As with previous field trips, this program brought 
together lawyers, law students, and “civilians” to 
share multiple perspectives on water management, 
the protection of threatened and endangered spe-
cies, and the competing interests of multiple uses 
of resources. Learning about water management 
on the river was not only great fun but extremely 
informative. The Section looks forward to similar 
innovative programs in the future, and is indebted 
to Josh, his Board, and his volunteer rafting guides 
for leading and presenting an unusual and enjoy-
able CLE program.

In 2012, the NREEL Section continued its collaboration 
with the UNM School of Law to provide support for the 
Natural Resources Speaker Series.  The speaker series is 
free and open to law students, lawyers, and the public; 
CLE credit is available at most lectures. 

The speaker series included four well-attended lectures in 
2012. On April 4, visiting scholar and professor Barbara 

Natural Resources Speaker Series  
at UNM School of Law

Cosens from the University of Idaho College of 
Law discussed integrated water resources man-
agement. The title of her talk was “Opportuni-
ties and Pitfalls for Achieving Integrated Water 
Resources Management in Native American 
Water Right Settlement Negotiations: the Walk-
er River Mediation.” On September 12, Gary 
King, New Mexico Attorney General, presented 
a talk on “The Role of the Attorney General in 
Protecting Natural Resources in New Mexico.”  
On October 17, Cindy Murray, Brian Arellano, 
and Laura Sanchez spoke about renewable en-
ergy development. The title of their presentation 
was “Expanding and Integrating Renewable 
Energy in New Mexico: Challenges and Oppor-
tunities.” Finally, on November 14, the speaker 

series presented James Gustave Speth, dean of Vermont 
Law School, who discussed his new book, “America the 
Possible.”

Suedeen Kelly, former Commissioner of the Federal En-
ergy Regulatory Commission, will present the next lec-
ture; watch for emails from the State Bar regarding up-
coming presentations.
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